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Tha  tolnioM  of  Sute  Report*   tn  in  p«reDtti«fi>,  uid  tha 
Amaricui  Reports  ia  heavy  letter. 

__(44)*;  (45)6;  (48)  7;  (47)11;  (48)  17:  (49,  50)  20;  (51.  52)  88; 
(53,  M)2&;  (55. 56)  88;  (58)  811;  (59, 60)  SI;  (61)88;  (62)  S4;  (63)  U; 
(U)  tS;  (65)  89;  (66)41;  (67)  18;  (68,  6S)44:  (71)  4«;  (72)  il; 
(78,  74)49;  (78)61;  (76)62;  (77)  64;  (78)  66;  (79)  68;  {60,  81,  92) 


__8  (25)  *;  (26)  7;  (27)  11;  (28)  18;  (39,  30)  81;  (31)  26;  (32)  88; 
(33)84;  (34)86;   (35)87;   (86)88;  (87)40;  (88)48;  (89)  48;  (40, 
41,  42)  48 ;  (48,  44)  61 ;  (45,  46)  66 ;  (47)  68. 
But«r  (Tetin.)(t)26;  (2)nocMeR;   (3,4)27;   (5)80;   (6,7)88;   (8)86; 

Boiita  {Ky.)  (7)  8;  (8)  8;  (9)  16;  (10)  19;  (11)81;  (12)28;  (13)26;  (14)89. 
California  (39^  2;  (40)  Bi  (41,  42)  10;  (43.  44,  45,  46)  18;  (47,  48)  17;  (49, 

50)  19;  (51)  81:  (52)28;  (53)81;  (54)86;  (55)86;  (SS) 88;  (S7)  40; 

(S8)  41 ;  (09)  4S ;  (60.  61)  44 ;  (62)  45 ;  (68,  64)  19 ;  (65)  68 ;  (66,  67) 

66:  (68,  69)  58:  (70)  69;  (71)  60. 
0oloTado(l)9:   (2,3)25;  (4)84:  (S)  40;  (S}46;   (7)19;   (8)61;   (9)59. 
Connecticut  (36)  4;    (37,38)9:    (39)12;    (40)16;    (41.42)19;    (43)81; 

(44)  26;  (46)29;  (46)88;  (47)86;  (48)10;  {49)41;  (M)  17;  (51) 

60;  (52)68;  (58)  55. 
florida(13)  7:  04)  14;  (15)  81;  (16)  86;  (17)  86;  (18)  18;  (19)  16;  (90)  61; 

(21)  68. 
fiwrgU  (40)  2;  (41,42)  «;  (43,  44)  9;  i4:>,4t')  12;  {47,  48,  49,  50)  16;  (SI, 

62,63,64,55.56)21;    (57,56)24;     iri9,60)27;    (61)  81:  (62)  85; 

(63)  86;  (U)  87;  (65)  88;  (66)  4S:  d'J)  U;  (68)  45;   (69)  17;  (70) 

18;  (71)  51;  (78)  68;  (73)  61:  (74.  ~,r.,;  68. 
Oratt«i(V».)(20)8;    (21)9;    (22|  12;  (J:;)  11;    (24,  25)  18;   (26,  27)  21; 

(28,29)26:  (31)81;  (30)32;   (32)  34:  (33)  86. 
BMilceU  (Teno.)  (1)  2;  (2)  5;  (3)  8;    (4,  5)  18;   (8,  7)  19;   (8,  9)  24;  (lOv 

II,  12}  27. 
Honston  (Del.)  (3}  11;  (4)  16. 
IIliDoia(51)  2;  (62)  1;  (53,  54)5;    (55.66)8;    (67,53)11;   (69,60,61,62, 

63)  14;   (64,  65,  66,  67)  16;    (68,  69)  18;    (76,  7(.i.  77,  78)  80:   (70, 

71,72.79,80)22;  (73, 74)' 24;  (81,  83,  83,84) 2o;  (B5)a8;  (86,87)29; 

(88)80;  (89)  81;  (90)  82;  (91)88;  (92,  93,  94184;  (95)  86;  (96)86; 

(97)87;  (l>8)  SS;  (99,  100)88;  (101,  102)40:   (103)^;   (104,  100) 

U;   (106)   46;   (107)  47;  (108)  48;  (100)  50:  (110)  51;  (111)  68; 

(112)  64;  (113,114)  5o;  (115,  116)66;  (117)57;  (118,  119)  69;  (120) 

M. 
(32)  8;  (33)  6;   (34)  7;  (35)  9;  (36.  37,  38)  10;  (39.  40,  41,  42,  43) 

18;  (44,45,  46)16;   (47,48)17;   (49,50,51)19;    (52,53)21;    (64. 

65)  88 ;  (56.  07,  58,  69)  86 ;  (60,  61)  88 ;    (62,  63)  80 :    (64)  81 ;  (65^ 
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66)  tS;  (67)  S8;  (68)  84;  (69)  S6;  (70,  71)  S6;  (72)  87;  (78)  88; 
(74,  75)  88;  (76,  77)  40;  (78,  79,  80)  41;  (81,  82)  42;  (88,  84)  48; 
(85,  86,  87)  44;  (88)  46;  (89,  90,  91)  46;  (92,  96)  47;  (94,  95)  48; 
(96,  97,  98)  49;  (99,  100)  50;  (101)  51;  (102)  52;  (188)  88;  (104)  84; 
(105,  106),  55;  (107)  57;  (108,  109)  58;  (110)  58;  (111)  80. 
Ibw»  (27)  1;  (28,  29)  4;  (30)  6;  (31,  32)  7;  (33, 34)  11;  (36,  36)  14;  (87, 
38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  46)  24;  (46)  26;  (47)  W; 
(48)  80;  (49)  81;  (60)  82;  (61)  88;  (62)  85;  (63)  86;  (64)  87;  (55) 
88;  (56)  41;  (57)  42;  (58)  48;  (59)  44;  (60)  46;  (61)  47;  (62)  48  ; 

(68)  50;  (64)  52;  (65)  54;  (66)  55;  (67,  68)  56;  (69)  58;  (70)  58;  (71) 
60. 

Kansas  (6,  6)  7;  (7,  8,  9)12;   (10,  11,  12)  15;  (13,  14)  18;  (16,  16,  17)  22; 

(18)  26;  (19,20)27;   (21)  80;  (22)81:  (23)88;  (24)86;  (25)87; 

(26)  40;  (27)  41;  (28)  42;  (29)  44;  (80)46;  (31)47;  (82)48;  (88)52; 

(84)55;  (85)57;  (86)58. 
Kentucky  (78)  88;  (79)  42;  (80)  44;  (81)  50;  (82)  56. 
Lea(TenD.)  (1)  27;  (2,  3  81;  (4,  5,  6,  7)  40;  (8)  41;  (9)  42;  (10)  48;  (11, 

12)  47;  (18)  49;  (14)  52;  (15)  54;  (16)  57. 
Louisiana  (22)  2 ;  (23)  8 ;  (24,  26)  18 ;  (26,  27)  21 ;  (28)  26 ;  (29)  28 ;  (30)  81 ; 

(31;  88;  (32)  86;  (88),  88;  (84)  44;  (85)  48;  (86)  51;  (87)  55;  (88) 

58. 
MacArthur  (District  of  Columbia)  (1,  2)  28;  (3)  86. 
Mackey  (District  of  Columbia)  (1,  2)  47;  (8)  51;  (4)  54;  (5)  80. 
MacArthur  and  Mackey  (District  of  Columbia)  48. 
Maine  (57)  2;  (58)4;  (59)  8;  (60)  11;  (61)  14;  (62)  16;   (63,  64)  18;  (66) 

20;  (66)  22;  (67)  24;  (68)  28;  (69)  81;  (70)85;  (71)  86;  (72)  88; 

(78)  40;  (74)  48 ;  (75)  46;  (76)  48;  (77)  52;  (78)  57. 
Maryland  (31)  1;  (32,  33)  8;  (34,  35)  6;    (36,  37)  11;  (38,  39,  40)  17;  (41, 

42, 43)  20 ;  (44)  22 ;  (45,  46)  24 ;  (47)  28 ;  (48)  80 ;  (49, 60)  88 ;  (61)  84 ; 

(52,  63)  86;   (54,  66)  88;  (56,  57)  40;   (58)  42;   (59)  48;   (60)  45; 

(01)  48  ;  (62)  50;  (68)  52;  (64)  64;  (65)  57;  (66)  59. 
Massachusetts  (100)  1;  (101,  102)8;   (103)4;   (104)  6;  (106)  7;  (106)8; 

(107)  8;  (108)  11;  (109)  12;  (110)  14;  (111,  116)  15;  (112,116)  17; 

ai3)  18;    (114,  117,  118)  18;    (119)  20;    (120)  21;    (121,  122)  28; 

(123)  25;  (124)  26;  (125)  28;  (126)  80;  (127)  84;  (128)85;  (129)87; 

(130)  89;  (131)  41 ;  (182)  42;  (188)  48;  (184)  45;  (185)  46;  (186)  48; 

(187)  50;  (188.  189)  52;  (140)  54;  (141)  55;  (142)  56;  (148)  58; 

(144)  59. 
Michigan  (19)  2;   (20,  21)  4;  (22)  7  ;   (23,  24)  8;  (26,  26)  12;  (27,  28)  15; 

(29,  80,  81)  18;  (32,33)  20;  (34)  22;  (35,36)  24;  (37)  26;  (40)  28; 

(38)  81;  (41)82;  (39)  88;  (42)  86;  (48,  44)  88;  (45)  40;  (46,  47)  41; 

(48)  42;  (49)  48;  (50)  45;  (51)  47  ;  (52)50;  (58)51;  (54)52;  (55)54; 

(58)  55;  (56)  56;  (57)  58;  (59)  60. 
Minnesota  (15)  2;  (16,  17,  18)  10;  (19, 20,  21)  18;  (22)  21;  (23)  28;  (24)81 ; 

(25)  88;  (26)  87;  (27)  88;  (28)  41;  (29)  48;  (80)  44;  (81)  47;  (82) 

50;  (88)58;  (34)57;  (35)59. 
Mississippi  (42)  2;  (43)  5;  (44,  45)  7;  (46.  47,  48)  12;  (49,  60)  19;  (61,  62, 

53)  24 ;  (54)  28 ;  (55)  80 ;  (56)  81 ;  (57)  84 ;  (58)  88 ;  (59)  42 ;  (60)  45 ; 

(61)  48;  (62)  52;  (63)  56;  (64)  60. 
Missouri  (46)  2;    (47)  4;   (48,  49)  8;    (50,  61)  11 ;    (62,  63,  64)  14;   (56,  66, 
i  57,  58)  17 ;  (59,  60,  61,  62,  63)  21 ;  (64.  65.  66)  27 ;  (67)  28;  (68)  80; 

(69)  88;  (70)  85;  (71)  86:  (72)  87;  (73)  89;  (74)  41;  (75)  42; 
(76)  48;  (77)  46;  (78)47;  (79)  49;  (80)  50;  (81  51;  (82)  52;  (88)  58; 
(84)  54;  (85)  55;  (86,  87)  56;  (88)  57;  (89)  58;  (90)  59;  (91)  60. 

Montana  (1,  2)  25;  (3)  85 ;  (4)  47;  (5)  51. 

Nebraska  (3,  4)  19;  (5)  25;  (6,  7)  29;  (8)  80;  (9)  81:  (10)  85;  (11)  88; 

(12)  41;  (18)  42;  (14)  45;  (15)  48;  (16)  48;  (17)  52;  (18)  58;  (19)  58; 

(20)57;  (21)59. 
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HeTMlft(6)8;  (7)8;  (9)  16;  (10,  11)  81;  (12)  88;  (13)8«;  (14)ttt  (U)t7t 

(16)  40;  (17)46;  (18)  SI. 
New  Hampahin  (48)2;    (49)6;   (50)9:    (51)  12;  (62)  IS;    (63)16;    (54. 

66)  20;  (66)  22;  (57)  24;  (68)  42;  (S^  47;  (00)  49;  (SB)  (6;  (61) 

00. 
Hsw  Jersey  (34)  3:  (35)  10;  <36)  18;  (37)  16;  (38)20;  (39)28;  (40)29: 

(41)82;  (42)86;  (43)30;  (44)48;  (45)  46;  (46)  60;  (4tU4;  (48) 

67;  (49)60. 
NewJ«rM7B4mLy  (33)S6;   (34)88;  (86)  40;  (87)46;  (86)48;  (89)61; 

(40)68;  (41)68;  (43)  69. 
H«w  York  (41,  42)1;  (43)8;    (44)4;   (45)6;   (46,47)7;  (48)8;  m.M, 

61)10;    (52)  U;    (53,54)  18;    (55)14;    (56.57)15;    (58,59)17; 

(60.  ei)  19;  (62,  63)20;  (G4)  21;  (65)22;  ((>G,  67,68)28;  (69)28; 

(-0)26;  (71)  27;  (72)28;  (73)20;  (74)80;  (75)81 ;  (76)88;  (77)88; 

(78)34;  (79)85;  (80)  86;  (81,  82)  87;  (88,  84)88;  (85)  89;  (86)  40; 

(87^41;  (88,  8Q)42;  (OO,  91)48;  (92)44;  93)  46;  (94)  46:  (93) 47; 

(90)  48;  (971  49;  (OS)  &0;  (911)  62;  (100)  6S;  (101)64;  (103)  65;  (108) 
67;  (104)  58;  (105)  59;  (100)  60. 

North  Carolina  (65)  8;  (66|  8;  (67,08,69)12;  (70)16;  (71)17;  (72,  73^ 
74)21;  (75,  76)  22;  (77.  7H)  34;  (79)88;  (80)80;  (81)81;  (62)88; 
(83)85;  (84)  87;(S.'>)  30;<Hil)41;  (87)  42;  (88)  48;  (89)46;  (90)47; 

(91)  49;  (92,  93)  68;  (94)  55,  (8S)  69;  (96)  80. 

CHiio(18)2;  (20)6;  (21)8;    (22)10;  (23)18;  (24)16;  (:f5)  18;  (26)20; 

(27,28)22;  (29)28;  (30.31)  87;  (32)80;  (33)  81 :  (34)  82;  (36)86; 

(30)88;  (37)41;  (88)43;  (30,  40)48;  (42)61;  (41)62;  (48)64. 
On«(m  (3)  8 ;  (4)  l8 ;  (5)  20 ;  (6)  27, ;  (7)  88 ;  (8)  84 ;  (0)  42 ;  (10)  46 ;  (11) 

60;  (13)68;  (13)67;  (14)  5H, 
P«iii»ylvania(62J  1;    (63,  64,  65j  3;    (66,67)6;    (68,69)8;    (70,71)10; 

(72,73)18;   (74,75)15;    (Tti,  77)18;    (78,79,80)81;    (81,82)22; 

(83.  84)  24;  (35,  86)27;  (^7i  30;  (88)  82;  (89)  S8 :  (90)  86  ;  (91)86; 

(92)  87;  (93,  94,07)89;  (9^)40;  (96,  98)42;  (BS)  44;  (100)  46;  (101) 
43;  (102)48;(tOJ,  104)49;  (lOS,  106)  61;  a07)  68;  (108.  Ill,  119) 
66;  (118)67  (109)  68:  (114)60. 

Rhode  Island  '8)6;  (9)  11;   (10)  14:  (11)28;  (12)84;  (18)48;  (14)61. 
South  Carolina  [1  N.  a)  7 ;  (2, 3,  4)  16;  (5)  22 ;  (6,  7)  24  ;  (8)  28;  (9, 10)  80; 

(11.  12)  83;  (13)86;  (14)87;    (IS)  40;    (16)48;   (17)  48;  (18)  44; 

(19)  46;  (20)  47:  (21.  22)53;  (98)66;  (24^  68;  (25)60. 
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TEXAS. 
GoDOABB  T.  ISast  Tsxas  Fibb  Ikbubavob  Oompabt. 

(V7T»z.  69.) 

Imwranee — warranty — represeniaUon, 

Jn  a  poUey  of  Are  insanuiee,  printed  on  a  sepArate  piece  of  paper,  and  attached 
bj  macUage  in  a  blank  between  sentences  with  which  it  had  no  proper  con- 
nection»  the  following  claose  was  inserted:  *'Three-f earths  loss  and  iron 
safe  clause.  It  is  agreed  and  understood  to  be  a  Condition  of  this  insurance 
that  the  assured  shall  keep  a  set  of  books,  showing  a  record  of  his  or  their 
business  warranted  to  be  kept  in  an  iron  safe  at  night,"  etc  The  insured 
did  not  know  of  this  clause.    Held,  not  a  warranty. 

ACTION  on  a  fire  insurance  policy.    The  opinion  states  the  case. 
Tiie  defendant  had  judgment  below. 

Wood  d  Charlton^  for  appellant. 

Whitaker  A  Bontter,  for  appellee. 

W1LLIB9  0.  J.  It  is  apparent  from  the  case  made  by  the  CTidence 
that  the  failure  of  Goddard  to  keep  his  books  and  inventory  in  an 
iiDU  safe  at  night,  did  not  arise  from  any  intention  on  his  part  to 
deprive  the  insurance  company  of  evidence  as  to  the  amount  of  the- 
stocky  tools  and  machinery  he  had  on  hand  at  the  time  of  the  fire. 
He  was  wholly  ignorant  of  the  existence  of  any  clause  in  the  policy 
imposing  this  duty  upon  him. 
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It  is  not  made  to  appear  that  the  company  has  been  damaged  in 
the  least  by  reason  of  Goddard's  defanlt  in  this  respect ;  for  the 
value  of  the  stock  at  the  time  the  inventory  was  made  was  fnllj 
proved,  and  the  amount  of  the  subsequent  sales  —  which  were  all 
for  cash  — could  be  easily  ascertiained  from  the  accounts  kept  in  the 
books,  which  were  preserved  and  open  to  the  inspection  of  the  com- 
pany and  th^  conrF.  Tf  there  b^s  been  neither  fraud  on  the  part  of 
Ooddard,  nor  loss  to  the  company  by  reason  of  his  non-compliance 
with  the  said  clause,  it  cannot  be  said  that  it  was  material  to  the 
risk,  and  the  policy  is  not  avoided  unless  the  provisions  of  the 
clause  constituted  a  warranty.  If  they  did,  the  law  exacts  a  com- 
pliance with  the  terms  accor4ing  to  their  true  intent  and  meaning, 
whether  material  or  not,  or  whether  known  to  the  assured  or  not, 
if  he  had  the  opportunity,  and  it  was  his  duty,  under  the  circum- 
stances, to  acquaint  himself  with  them.  Ripley  v.  ^tna  Ins,  Co., 
30  N.  y.  136 J  Withwell  v.  Ins.  Co.,  49  Me.  200;  May  Ins.  161; 
Wood  Ins.,  g§  58,  176. 

Treating  this  as  a  case  where  the  assured  was  charged  with 
knowledge  that  the  clause  in  question  was  attached  to  the  policy, 
as  it  appears  in  the  original  sent  up  for  our  inspection,  the  ques- 
tion is,  did  this  constitute  it  a.  warranty  that  the  assured  woul<} 
))erform  the  promises  contained  in.  the  clause  or  the  policy  should 
be  void? 

It  is  a  cardinal  principle  of  insurance  law  that  in  order  to  con- 
stitute any  statement  or  promise  of  the  insured  a  warranty  it  must 
be  made  part  of  the  policy,  either  by  appearing  in  the  body  of  the 
instrument,  or  by  a  proper  reference  in  the  policy  to  some  other 
paper  in  which  it  is  to  be  found.   Wood  Ins.,  §  176,  p.  340. 

It  is  in  the  nature  of  a  condition  precedent,  and  as  such,  must 
form  part  of  the  contract  between  the  parties.  Wood  Ins.,  §  68; 
Farmeti  Loan^  etc,^  Co,  v.  Snyder,  16  Wend.  481. 

The  policy  is  the  contract,  and  if  outside  papers  are  to  be  im- 
ported into  it,  this  must  be  done  in  so  clear  a  manner  as  to  leave  no 
doubt  of  the  intention  of  the  parties.  Farmers^  Loan,  eic,  Cb.  v. 
Snyder,  supra;  Ins.  Co.  v.  Southard,  8  B.  Monr.  634. 
«  When  there  is  doubt  as  to  the  intention  of  the  parties  to  treat  the 
paper  as  part  of  the  policy,  the  courts  gave  the  benefit  of  the  doubt 
tQ  the  assured,  and  construe  the  policy  liberally  in  his  favor.  Sione 
V.  U.  8.  Casualty  Ins.  Co.,  34  N.  J.  I4.  376.  This  is  in  accord  with 
the  general  rule  that  the  language  x>f  the  policy  being  the  language 
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of  the  underwriters^  if  susceptible  of  two  iDterpretations,  that  must 
be  adopted  which  will  sustain  the  claim  of  the  assured,  and  give 
him  the  indemnity  it  was  his  object  to  secure.  Cropper  y.  We$tem 
Ins.  Co.,  32  Penn.  St.  361.  . 

The  clause  which  appellee  seeks  in  this  case  to  have  construed  aa 
part  of  the  policy  is  not  written  or  printed  upon  the  same  paper  with 
the  rest  of  that  instrument,  nor  is  it  referred  to  in  the  policy  as 
forming  a  part  of  the  contract  between  the  appellant  and  the  insur-r 
ance  company.  It  is  clear  therefore,  that  its  conditions  cannot  be 
treated  as  entering  into  that  contract  if  it  is  to  be  considered  as  a 
separate  and  detached  paper.  But  the  edge  of  the  paper  upon 
which  the  clause  is  printed  is  made,  by  means  of  mucilage,  to  adhere 
to  a  blank  space  on  the  face  of  the  policy,  and  upon  this  single  fact 
rests  the  whole  claim  of  the  appellee  to  have  the  clause  considered 
as  one  of  the  warranties  and  conditions,  pt  tl^at  instrument.  In  the 
case  of  Bean  y.  Stvpart,  j)oug.  11«  these  words  were  written  on 
the  margin  of  a  marine  policy  gf  insurance:  '' Thirty  seamen 
besides  passengers.'^  These  words  were  held  by  Lord  Mansfibld 
to  constitute  a  warranty  thal^  the  insured  ship  sailed  with  that  num- 
ber of  seamen,  so  that  the  policy  would  be  avoided  if  a  less  number 
of  seamen  manned  the  vessel.  He  gave  to  the  words  the  same 
effect  as  if  they  had  been  written  in  the  policy  itself.  In  the,  sabse- 
quent  case  of  Kenyan  v.  Buthen,  reported  in  a  note  to  B^an  ▼• 
Siupari,  the  same  principle  was  apnounced  by  the  same  judge,  and 
the  words,  "  in  port  twenty-ninth  of  July,  1776,"  written  trans- 
Tersely  on  the  margin  of  the  policy,  were  held  to  constitute  a  war- 
ranty which  if  not  strictly  complied  with  to  a  day  would  avoid  the 
policy.  In  the  subsequent  case  of  Patoson  v.  BannenU,  Lord 
Mansfield  held  that  though  a  written  paper  be  wrapped  up  in  the 
policy,  when  it  is  brought  to  the  underwriters  to  subscribe,  and 
shown  to  them  at  the  time,  it  is  not  a  warranty  or  to  be  considered 
as  a  part  of  the  policy  itself,  but  only  as  a  representation.  He  held 
the  same  thing  in  Bize  v.  Fletcher,  in  reference  to  the  statements 
in  a  piece  of  paper  wafered  to  the  policy  at  the  time  the  underwrit- 
ers subscribed  it.  'J  he  statements  on  the  papers  in  question  in 
these  two  last  cases  were  similar  to  those  passed  upon  in  Bean 
V.  Stupart  and  Kenyonx,  Buthen.  In  one  case  they  related  to  the 
equipment  of  the  ship  in  men  and  guns,  and  in  the  other  to 
her  condition  as  to  repairs  and  strength,  several  particulars  of  the 
intended  voyage  being  also  mentioned.  . 


TEXAS, 
Goddwd  T.  East  Texas  Fire  Insanmee  Compaay. 


Thus  a  clear  distinctioii  is  drawn  by  that  eminent  jadge  between 
statements  and  promises  written  in  the  policy  itself,  thoagh  apoa 
the  margin,  and  those  detached  from  it,  or  contained  in  a  separate 
piece  of  paper  and  made  to  adhere  to  the  policy.  In  the  former 
case  they  are  warranties;  in  the  latter  they  are  at  best  no  more  than 
representations. 

These  cases  are  old,  but  we  are  not  informed  that  they  haT» 
ever  been  overruled.  On  the  contrary  they  are  cited  with  special 
approbation  by  some  of  the  most  respectable  courts  of  the  United 
States,  and  quoted  by  text  writers  as  expressing  the  law  of  tho 
present  time.  Ins.  Co.  ▼.  Southard^  8  B.  Monr.,  637;  FartMrf 
Loan,  etc.,  Co.  ▼.  Snyder,  16  Wend.  492;  May  Ins.  162,  163; 
Wood  Ins..  416,  419. 

These  decisions  may  weU  be  supported  by  the  principles  we  have 
already  announced.  The  nnderwriters  prepare  the  contract  to  suit 
themselves.  They  can  exact  any  lawful  conditions  they  choose  to 
guard  against  fraud,  negligence,  want  of  interest,  etc. ;  but  they 
must  do  so  in  a  manner  not  calculated  to  mislead  the  parties  with 
whom  they  deal.  They  have  it  in  their  power  to  express  their 
meaning  in  a  way  not  to  be  misunderstood,  or  to  be  capable  of  any 
other  construction,  except  that  which  they  must  know  the  assured 
will  give  to  the  language.  If  they  do  not  embody  their  warranties 
in  the  policy  itself,  or  Jmport  them  into  that  instrument  by  a 
proper  reference  to  other  papers  in  which  they  are  contained,  and 
the  contract  is  capable  of  an  interpretation  which  will  make  them 
mere  x^ussentations,  they  must  expect  .that  it  will  be  bo  construed. 

But  without  attempting  to  decide  that  there  are  no  circumstances 
under  which  a  foreign  paper  attached  to  a  policy,  without  any 
reference  to  it  made  in  that  instmment,  may  form  a  ccmdition  of 
the  contract  and  be  construed  as  a  warranty,  or  that  this  clause 
might  not  have  been  attached  to  the  present  policy  at  such  place 
and  in  such  a  manner  as  to  give  it  that  effect,  we  are  clear  that  the 
clause  under  consideration  is  not  so  attached  to  the  policy  as  to 
give  it  any  higher  dignity  than  that  of  a  mere  representation.  It 
is  placed  after  a  description  of  the  property  insured,  and  in  the 
midst  of  the  convenants  assumed  by  the  nnderwriters,  and  makes 
the  policy  read  thus:  ''The  East  Texas  Fire  Insurance  Company 
of  Tyler,  Texas,  organized  January,  1875,  in  consideration  of  $84 
and  of  the  agreement  herein  contained,  does  insure  Goddard  & 
Gorley  to  the  amount  of  $1200:  $1000  on  their  stock  of  stoves  and 
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hoUowware^  tin^  tinware  and  tinner's  materiab,  and  $200  on  their 
tools  and  machines,  all  while  contained  in  the  one  story  frame 
shingle  roof  building  and  shed  adjoining  on  the  east,  ocoapied  by 
assured  and  situated  at  No.  2ii0,  on  Moore  avenue*  comer  of  Adelaide 
street,  block  No.  77,  Terrill,  Texas.  Three-fourths  loss  and  iron 
safe  clause.  It  is  agreed  and  understood  to  be  a  condition  of  this 
insurance  that  in  case  of  any  loss  or  damage  under  this  policy  this 
company  shall  be  liable  only  for  three-fourths  of  said  loss,  not  eiceed- 
ing  the  sum  herein  insured,  the  other  one-fourth  to  be  borne  by  the 
assured;  and  in  event  of  other  insurance  hereon,  this  company  to  be. 
liable  only  for  its  proportion  of  three-fourths  of  such  loss  or  damage. 

''  It  is  understood  and  agreed  that  the  assured  shall  keep  a  set 
of  books  showing  a  record  of  his  or  their  business,  inc*luding  all 
purchases  and  sales,  both  for  cash  and  on  credit,  as  well  as  a  copy 
of  his  or  their  last  inventory,  warranted  to  be  kept  in  an  iron  safe 
at  night,  against  all  such  immediate  or  proximate  loss  or  damage 
by  the  assured  as  may  occur  by  fire  to  the  property  above  specified, 
but  not  exceeding  the  interest  of  the  assured  in  the  property  and 
except  as  hereinafter  provided/'  etc.,  setting  forth  the  time  the 
policy  is  to  last,  how  the  damage  is  to  be  estimated,  the  date  at 
which  the  loss  is  to  be  paid,  etc. 

The  policy  then  concludes  by  reciting  the  terms,  conditions  and 
warranties  upon  which  it  is  given.  It  will  be  seen  that  the  clausa 
in  question  is  inserted  in  the  midst  of  a  sentence  with  which  it  has, 
no  proper  connection;  a  sentence  which  purports  to  contain  the 
promises  made  on  the  part  of  the  insurance  company  and  not  those 
enterec.  into  by  Gk)ddard  &  Corley.  It  is  therefore  not  only  out  of 
{dace,  bat  taken  in  connection  with  its  context,  is  devoid  of  mean- 
ing«  Not  only  so,  but  the  policy  expressly  names  the  conditions 
and  terms  upon  which  it  is  executed,  and  the  warranties  which  the 
assured  is  obligated  to  make  good  and  perform,  yet  no  warranty  or 
condition  of  the  kind  stated  in  the  clause  in  question  is  found 
among  them. 

Now  there  are  some  other  principles  of  insurance  law  applicable, 
to  the  state  of  case  made  by  the  policy  as  we  have  recited  it.  The 
first  of  these  is:  **  Words  purporting  to  be  a  condition  upon  which 
the  policy  was  issued  must  be  set  forth  in  such  a  place,  and  in 
such  manner  in  the  policy,  as  leaves  no  doubt  they  were  so  intended, 
and  words  inserted  promiscuously  therein,  having  no  connection 
with  other  conditions  of  the  policy,  although  the  word  'condition' 
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iB  used,  will  noi  be  treated  as  a  condition  of  the  policy."  Wood 
Fire  Ins.,  §§  59,  60.     See  also  May.  Ins.  170. 

..This  principle  is  well*  illustrated  by  the  case  of  Kingdey  v.  New 
England  Mutual  Fire  Ine.  Oo.,  8  Gush.  393;  There  the  words  "  on 
condition  that  the  applicant  take  all  risks  from  cotton  waste^'* 
inserted  between  the  statement  of  the  sum  insured  on  the  property 
fltnd  the  description  of  its  location,  were  held  not  to  constitute  a 
condition  or  warranty;  The  present  case  is  much  stronger  than 
the  one  cited.  There  the  words  were  written  on  the  face  of  the 
policy;  here  they  are  printed  on  a  slip  and  attached  to  it.  There, 
though  wrongly  located,  they  do  not  interfere  materially  with  the 
sense  of  the  sentence  in  which  they  are  embodied;  here  they  do. 
There  the  word  **  condition ''  is  expressly  used  in  connection  with  the 
clause;  here  it  is  not.  Moreover,  whilst  it  is  used  in  the  preceding 
sentence  fixing  the  liability  of  the  company  at  three-fourths  the 
ndue  of  the  property  destroyed,  it  is  omitted  in  the  iron  safe 
clause  altogether.  This  must  have  been  done  through  design,  and 
the  design  must  have  been  to  prevent  the  latter  clause  from  being 
construed  as  a  condition.  However  this  may  be,  the  policy  is 
brought  fully  within  the  principle  of  law  just  announced,  and  the 
clause  under  decision  must  be  held  not  to  be  a  warranty. 

There  is  still  another  rule  of  law  applicable  to  this  policy,  which 
is  that  when  an  instrument  of  this  character  is  inconsistent  or 
ambiguous  in  its  provisions,  it  must  be  construed  most  favorably 
for  the  assured.  Wood  Fire  Ins.,  §  69,  and  notes;  Hoffman  v. 
jElna  Ins.  Co.j3%  N.  Y.  405;  ^ina  Ins.  Co.  v.  Jackson,  16  B. 
Monr.  242;  May  Ins.  183,  184.  The  inconsistencies  and  ambigui- 
ties of  this  policy  have  already  been  made  apparent.  In  the  first 
part  it  recites  certain  undertakings  assumed  by  the  assured;  and 
then  in  the  latter  part,  which  is  held  to  be  the  most  binding  por- 
tion of  such  a  contract,  it  sets  forth  specifically  what  are  the  terms 
of  the  policy  which  are  to  be  considered  conditions  and  warranties. 
To  take  the  most  favorable  view  for  the  appellee,  the  policy  leaves 
it  doubtful  whether  the  promises  exacted  of  the  assured  in  the  first 
part  of  the  instrument  are  to  be  superadded  as  warranties  to  those 
enumerated  in  the  last  part,  or  whether  the  latter  are  to  be  con- 
sidered the  only  warranties,  leaving  the  former  to  be  treated  as 
representations.  In  such  case,  as  we  have  seen,  the  doubt  must  be 
resolved  in  favor  of  the  assured.  The  makers  of  the  policy  could 
have  made  their  meaning  clear  by  including  the  iron  safe  clause  in 
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the  body  of  the  policy  at  its  proper  place;  but  they  have  chosen  to 
place  it  where  its  meaning  and  coDstrnction  is  obscured,  and  they 
must  abide  the  consequences.  We  are  of  opinion  that  the  court 
below  should  have  held  the  clause  in  question  to  have  been  no 
more  than -a  representation,  and  as  it  was  not  pleaded  as  such  by 
the  appellee,  and  the  proof  did  not  show  any  fraud  committed  by 
the  appellant,  or  injury  suffered  by  the  company  by  reason  of  its 
not  having  been  literally  fulfilled,  judgment  should  have  been  ren- 
dered for  the  appellant  for  the  full  amount  claimed  by  hipi,  the 
court  having  found  that  three-fourths  of  the  value  of  the  property 
lost  was  at  least  equal  to  the  amount  for  which  it  was  insured. 

For  the  error  of  the  court  below  in  the  matter  stated,  its  judg- 
ment will  be  reversed,  and  this  coiirt,  proceeding  to  render  such 
judgment  as  should  have  been  rendered  below,  orders  and  adjudges 
that  the  appellant  recover  of  the  appellee  the  sum  of  $1,200,  with 
interest  thereon  from  November  80,  1885,  and  all  costs  of  this  and 
ef  the  lower  conrt.  Reversed  and  remanded. 


BuzABD  T.  Bakk  of  Orbbhvilli. 

tf7  Tn.  88.) 
ParinerMp — pari  pr^fU  at  e&mpentaiion  f&r  tervieee,  ' 

Where  one  furnishes  monej  to  be  used  in  a  certain  bnslnees  bj  the  reeeiTer 
, .  for  the  former's  benefit,  the.  receiTer  to  have  part  of  the  net  proftta  as  com- 
penaation  for  his  aerrioes,  this  does  not  oonstitate  them  partners.* 
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CTION  on  a  note.    The  opinion  states  thefacts.    The  plaintiff 
had  judgment  below. 


B.  S.  Johnson  and  Perkins,  Gilbert  £  Perkins,  for  appellant. 

Mathews  A  ifeyland,  for  appellee. 

•  '■'••■ 

6aiks8,  a.  J.  The  cause  of  action  in  the  court  below  was  » 
pioiiAssory  note  executed  by  one  J^  B.  Pennington  to  appellee.i 
Appellee  originally  sued  Pennington  alone,  but  by  amendment 
made*  appellant  a  party  defendant,  alleging  that  the  latter  and  Pehr 

•  See  Ol^fUm  v.  Howard  (89  Mo.  193),  58  Am.  Rep.  97,  and  note,  p.  99. 
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nington  werv  partners  in  the  cattle  bunneBS,  and  that  the  note  waft 
given  for  a  partnership  debt  of  that  firm. 

The  leading  question  in  the  case  is  whether  a  partnership  existed 
between  appellant  and  Pennington  or  not  The  main  facts  in  rela« 
tion  to  this  matter  appear  in  the  third,  fourth,  fifth,  sixth  and 
seTenth  findings  of  the  conrt  below,  which  are  as  follows: 

<'  TUtrd.  Shortly  before  the  2d  day  of  Jnne,  1883,  the  defendant 
Pennington  made  sale  of  nearly  aU  the  cattle  he  had  so  purchased, 
and  put  in  the  V  brand  for  the  sum  of  $18, 000,  which  sale  he  re- 
ported' to  defendant  Buzard,  and  in  compliance  with  the  request 
of  the  latter,  Pennington  met  Buzard  at  Denison,  on  or  about  the 
25th  day  of  June,  1883,  and  they  there  had  afuU  and  complete  set- 
tlement of  said  business  up  to  that  date,  showing  that  Penningtoa 
had  in  his  hands  $16,500  of  Buzard's  money,  for  which  he  was  ac- 
countable. Pennington  had  a  portion  of  this  in  money  with  him^ 
and  a  portion  m  drafts  and  deposit  receipts,  made  out  in  the  name 
of  J.  R.  Pennington,  which  he  then  and  there  exhibited  to  defend- 
ant Buzard.  Defendant  Buzard  then  told  Pennington  that  he  had 
concluded  to  discontinue  the  business,  as  it  was  not  profitable,  but 
after  some  conversation  it  was  then  agreed  between  them  that  de- 
fendant Buzard  was  to  advance  to  Pennington  the  $16,500  which 
Pennington  then  had  of  his  money,  and  that  with  the  money  thus 
advanced  Pennington  was  to  purchase  cattle  in  Hunt  and  adjoining 
counties,  and  keep  and  take  care  of  them,  and  sell  them  the  next 
spring,  unless  a  favorable  opportunity  for  selling  them  should  occur 
earlier.  That  the  expenses  of  buying,  keeping  and  selling  such 
cattle  should  be  paid  out  of  the  money  so  advanced,  and  that  on 
final  sale  of  cattle,  defendant  Buzard  should  receive  back  from  the 
proceeds  of  sale  the  sum  of  $16,500,  advanced  by  him,  if  such  pro- 
ceeds amounted  to  that  much,  and  that  the  net  profits  of  the  busi- 
ness, if  any  there  was,  should  be  divided  equally  between  defend- 
ants Buzard  and  Pennington.  If  the  proceeds  of  such  cattle  should 
not  amount  to  the  said  sum  of  $16,500,  after  deducting  the  amount 
paid  for  them,  and  expenses  of  Imping,  etc.,  then  defendant  Buz- 
ard was  to  receive  all  such  proceeds,  and  defendant  Pennington 
was  to  receive  nothing.  It  was  further  understood  between  them 
that  said  Pennington  was  to  receive  one-half  of  the  net  profits,  as 
aforesaid,  for  his  services  in  managing  said  business,  in  lieu  of  tlie 
salary  he  received  under  the  prior  contract.  Said  Pennington  was 
not  to  share  any  possible  losses  further  than,  if  there  were  no  net 
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profits,  he  was  to  lose  the  yalae  of  his.  serrices  and  labor.  The 
cattle  to  be  purchased  nuder  this  agreement,  were  to  be  by  Pen- 
nington put  in  the  V  brand,  and  he  was  to  nse  his  discretion  in 
buying  and  selling  and  mana^ng  said  business,  except  that  defend* 
ant  Buzard  gave  him  general  instructions  not  to  pay  over  certain 
specified  prices  for  certain  classes  of  cattle,  and  not  to  sell  same  for 
less  than  certain  specified  prices.  This  agreement  was  verbal,  and 
was  acted  upon  by  both  parties.  There  was  no  agreement  'or  in- 
structions in  whose  name  the  business  should  be  carried  on.  De-f 
fendant  Buzard  had  the  greatest  confidence  in  the  capacity  and 
integrity  of  defendant  i'ennington.  Defendant  Buzard  in  entering 
into  said  agreement  did  not  intend  to,  nor  did  he  think  he  was  en- 
tering into  a  partnership  with  said  Pennington. 

"Fourth,  The  defendant  Buzard  claimed  the  V  brand.  He  was 
in  Hunt  county  in  May,  1883,  but  did  not  ascertain  that  said 
brand  was  recorded  as  Pennington's,  nor  did  be  make  any  inves'i-: 
gations  into  the  matter.  Ue  did  not  know  in  whose  name  the  cat^ 
tie  business  was  carried  on,  but  was  aware  that  the  money  arising 
from  the  sales  was  deposited  by  Pennington  in  the  latter's  own 
name. 

**  Fifth.  The  note  sued  on  was  executed  by  J.  B.  Pennington  in 
renewal  of  another  note,  which  other  note  was  executed  for  moneys 
advanced  by  plaintiff  to  him  at  various  times  for  the  purpose,  as 
professed  by  Pennington,  of  carrying  on  said  cattle  basiness,  which 
he  was  managingfor  himself  and  defendant  Buzard,  and  the  greateif 
portion  of  the  money  so  advanced  was  expended  in  the  purchase  of 
cattle  which  he  put  in  the  V  brand.  One  thousand  dollars  of  said 
money  was  advanced  to  Pennington  to  be  used  in  the  purchase  of 
the  Waldron  pasture,  which  he  said  he  was  buying  for  himself  and 
Buzard  for  the  benefit  of  said  cattle  business,  and  was  psed  in  the 
purchase  of  said  pasture. 

*  **  Sixth,  Plaintiff,  in  making  advances,  did  not  rely  on  the  re-; 
sponsibility  of  Pennington  as  it  was  aware  he  had  little  means  of 
his  own,  bot  made  them  relying  upon  the  fact  that  the  defendant 
B.  F.  Buzard  was  interested  in  said  business  and  knew  the  latter 
to  be  abundantly  solvent,  and  made  the  said  advances  upon  the  rep- 
resentation of  Pennington  that  the  money  was  to  be  used  in  said 
bqsine^  and  believing  it  was  to  be  so  used. . 

"  Seventh.  The  defendant  J.  R.  Pennington  frequently  declared, 
After  said  money  had  been  advanced  to  him,  that  he  and  defendant 
Vol.  LX  — 2 
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B.  F.  Biizard  wer6  jiaTtn^TB  in  said  business  and  drew  drafts  in  tho 
name  of  Penningt6n  &  Bdzard  in  the  transaction  of  said  cattle 
business,  though  defendant  Buzard  had  no  notice  or  knowledge  of 
said  declarations  or  acts,  nor  had  plaintiff  snch  knowledge  at  the 
time  it  advanced  the  money  to  Pennington.** 
'    Upon  this  state  of  facts  the  court  found,  as  a  matter  of  law^ 
that  Buzard  and  Pennington  were  partners  in  the  business  in  the 
transaction  of  which  the  note  sued  on  Was  given,  and  this  finding 
is  assigned  as  error.     Where  one  furnishes  money  to  another  under 
an  agreement  with  the  latter  thai  he,  as  agent  of  the  former,  is  to 
use  it  in  a  certain  business  and  reeeive  a  part  of  the  net  profits  of 
the  business  as  a  compensation  for  his  services^  does  this  constitute 
them  partners  as  to  third  persons  ?    This  is  the  pant  presented 
and  is  one  of  the  vexed  questions  of  the  law  of  partnefsbip*     The 
decisions  of  the  courts  of  England  and  of  this  country  bearirij^ 
either  directly  or  remotely  upon  the  point,  are  numerous  and  con- 
flicting and  it  is  impossible  to  reconcile  them.     In  its  discussion, 
principles  have  been  laid  down  which>  as  applicable  to  every  case, 
do  not'  solve  it,  and  distinctions  have  been  drawn  which  seem  to  be 
theoretical  rather  than  sound.    As  an  example  of  the  former,  it 
has  been  announced  in  many  cases  that  the  test  of  a  partnersfaip-ifr. 
whether  the  person  entitled  to  a  share  of  the  profits  has  a  direci 
interest  in  the  profits  as  such,  or  has  merely  a  claim  against  the 
other  contracting  party  or  parties  for  a  sum  of  money  equal  to  a 
part  of  the  profits.     It  is  true  that  a  partner  has  a  direct  interest  in 
the  profits;  and  that  a  mere  agent  working  for  a  part  of  the  profita 
as  a  salary  for  his  services,  has  simply  the  right  to  look  to  the  profiti^ 
only  as  a  measure  of  his  compensation.    "But  in  the  absence  of  a 
direct  stipulation  in  the  contract  upon  this  point  (which  rarely  if 
ever  appears  in  the  cases  presented),  in  many  instances  we  can  only 
determine  whether  such  person  has  a  direct  interest  or  property  in 
the  profits  as  such  or  not  by  first  deciding  the  question  of  partner- 
ship.   It  follows,  that  in  order  to  apply  this  test  in  such  cases,  we 
must  first  ascertain  that  the  parties  are  partners,  or  that  they  are 
not  such,  and  thus  beg  the  question  at  issue. 

Let  us  look  now  to  a  distinction  which  has  also  been  very  gener- 
ally recognized.  It  is  held  in  numerous  cases  thiit  one  who  is  ta 
receive  a  part  of  the  profits  of  a  business  as  a  coinpensation  for  his 
services  is  a  partner;  but  that  if  he  is  to  receive  a  sum  of  money 
equal  to  a  part  of  the  profits  he  is  not.     This  is  usually  applicvl  tor 
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the  qneBtion  of  partnership  as  to  third  parties.  Logically  theJne  is 
a  distinction.  But  to'  make  a  disidnctioD  in  law  it  ought  to  be 
shown  thiit  there  would  be  a -difference  in' the  two  cases  as  to  the 
rights  and  remedies  of  the  third  parties  to  be  affected  by  the  con- 
tract. But  no  such  difference  is  apparent.  The  property  to  which 
creditors  hare  the  right  to  k^Vforthe  satisfiactioti  of  their  debts 
is  the  same  whether  the  party,  is  to  receive  a  part  of  the  profits  or  a 
sum  equal  to  such  part  He  must^  under  either  contract,  necessa- 
rily recdve  the  same  sum.  The  result  in  the  two  cases  is  inevitably 
the  same,  unless  we  assume  that  one'makes  a  partnership  and  the 
other  does  not,  and  thus  take  for'  granted  the  question  to  be 
decided. 

l^he  distinction  between  cases  in  which  a  compensation  for  ser- 
vices is  given  by  a  part  of  the  gross  profits,  and  those  in  which  a 
part  of  the  net  profits  are  agreed  upon  for  such  services,  is  also  re- 
cognized in  the  older  decisions,  but  seems  at  a  later  day  to  have 
been  somewhat  questioned.  Pars.  Part.  88.  This  would  seem 
however  to  rest  upon  a  more  substantial  foundation:,  because  a  per- 
son agreeing  to  carry  on  a  business  for  another  for  a  part  of  the  net 
profits  accruing,  risks  his  services  in  the  venture,  and  in  one  sense 
at  least  may  be^  a  loss  resulting  from  it  •  These  illustrations  are 
sufficient  to  show  the  nature  of  the  tests  originally  laid  down  to 
determine  the  question  of  partnership  in  doubtful  cases,  and  would 
seem '  to  account  in  part  for  the  conflict  of  authority  which  has 
arisen  from  an  attempt  to  apply  them. 

It  is  impossible  to  review  all  the  cases  bearing  upon  the  question 
before  us.  An  exhaustive  analysis  would  extend  beyond  the  limits 
of  any  ordinary  opinion.  Besides  many  of  the  Tolumes  containing 
the  decisions  not  being  accessible  to  us,  the  attempt  would  be  futile, 
even  if  it  were  deemed  proper  under  other  circumstances  to  make  it. 

As  early  as  1775  it  was  broadly  laid  down  in  England  that 
"  every  man  who  has  a  share  of  tlie  profits  of  a  trade  ought  also  to 
bear  a  share  of  thie  loss."  In  other  words,  that  a  community  of 
interest  in  the  profits  of  a  business  necessarily  made  a  partnership. 
Ormce  v.  Smith,  2  W.  61.  998.  Thid  doctrine  was  afiirmed  in  sub- 
sequent decisions  in  the  English  courts,  and  continued  to  be  recog- 
nized as  law  in  Wetmitister  Hall  for  more  than  half  a  century.  It 
was  however  overturned  by  the  House  6t  Lords  in  the  ca^e  of  Cbx 
V.  Hickman,  8  H.  L.  0*  268>  and  since  that  decision,  has  no  longer 
been  considered  the  law  eten  there.     The  injudtico'of  tho  rule  that 
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A  mere  participatioa  in  the  prufits  should  make  one  absolutely  a 
piartner  in  the  business  was  so  fully  seen  that  legislation  was  deemed 
necessary,  so  that  the  act  of  28  and  29  Victoria  C,  86,  was  passed, 
which  contained  this  proyision:  **  No  contract  for  the  remuneration 
of  a  servant  or  agent  of  any  person  engaged  in  any  trade  or  under- 
takings by  a  share  of  the  profits  of  such  trade  or  ondertaking,  shall 
of  itself  render  such  serviant  or  agent  responsible  as  a  partner 
therein,  nor  give  him  the  rights  of  a  partner.  We  quote  this  dis« 
tinct  enactment  because  there  is  high  authorifcy  for  holding  that  it 
was  merely  declaratory  of  the  common  law.  Pars.  Part,  *93;  see 
also  I  Lind.  Part.  ♦42  — bottom  77^  Ewell  Ev.  and  1  Wood's  CoU- 
yer  Part,  §§  31,  86. 

Many  cases  involving  the  question,  either  directly  or  indirectly, 
have  been  decided  by  the  American  courts.  It  is  generally  held 
that  a  sharing  of  both  profits  and  losses  will  constitute  a  partner- 
ship. So  also  it  seems  to  be  well  established  that  an  agreement  to 
give  a  share  of  the  gross  profits  in  consideration  of  services  will  not 
render  the  parties  to  the  contract  partners  either  between  themselves 
or  as  to  third  parties.  TTpon  the  question  as  to  whether  a  partici-: 
pation  in  the  net  profits  will  necessarily  constitute  a  partnership, 
thi're  is  serious  conflict,  the  great  weight  of  the  later  decisions  being 
in  the  negative,  and  it  is  generally  conceded  by  the  courts  which  hold 
the  affirmative,  that  if  the  contract  is  expressly  for  a  sum  equal  to 
^  prpportion  of  the  profits,  this  does  not  of  itself  create  the  rela- 
tion of  partners. 

After  a  thorough  discussion  of  the  subject,  Mr.  Story  thus  states 
the  law:  '' Admitting,  however,  that  a  participation  in  the  profits 
will  ordinarily  establish  the  existence  of  a  partnership  between  the 
parties  in  favor  of  third  persons,  in  the  absence  of  all  other  oppos- 
ing circumstances,  it  remains  to  consider  whether  the  rule  ought  to 
be  regarded  as  any  more  than  mere  presumptive  proof  thereof,  and 
therefore  liable  to  be  repelled  and  overcome  by  other  circumstances, 
and  not  of  itself  overcoming  and  controlling  them.  In  other  words 
the  question  is,  whether  the  circumstances  under  which  a  partici- 
pation in  the  profits  exists  may  not  qualify  the  presumption  and 
satisfactorily  prove  that  the  portion  of  the  profits  is  taken  not  in 
the  character  of  a  partner,  but  in  the  character  of  an  agent  as  a 
mere  compensation  for  labor  and  services.  *  *  *  If  the  par^ 
ticipation  in  the  profits  can  clearly  be  shown  to  be  in  the  character 
of  agent,  then  the  presumption  of  partnership  is  repelled.     In  this 
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way. the  law  carries  into  effect  the  acturi  intention  of  the  partiea, 
and  violates  none  of  its  own  ml^s.  It  simply  refuses  to  make  a 
person  a  partner  who  is  bat  an  agent  for  a  compensation,  payable 
ont  of  the  profits,  and  there  is  no  hardship  upon  third  persons,  since 
the  party  does  not  hold  hims^f  out  as  more  than  an  agent.  Story 
Part.»  g  37.  In  section  ;5  of  chapter  6  of  his  work  on  Partner- 
ship. Mr.  Parsons  treats  the  question,  where  is  a  person  liable  t6 
third  persons  as  an  actual  partner  ?  and  fully  discusses  the  various 
distinctions  and  tests  which  have  been  laid  down.  In  a  leading 
note  to  this  section  he  thoroughly  analyzes  the  principal  cases. 
Hear  the  conclusion  in  the  text.  He  says:  **  It  must  be  however 
considered  as  now  settled  that  a  person  paid  for  services  rendered  t6 
a  firm  by  a  share  of  the  pro6ts,  if  this  be  given  him  only  as  a  com- 
pensation for  service,  and  ho  has  no  interest  in  the  principal  and  n6 
other  interest  in  the  profits,  is  not  liable  as  a  partner.  Pars.  Part 
^92.  Th6»  author  refers  to  Oonklin  v.  Burton^  43  Barb.  435,  and 
the  cases  cited  in  his  previous  notes  in  the  same  section.  The  same 
author  says  that  ''  It  has  been  uniformly  held,  as  in  the  English 
law,  that  mariners  who  receive  for  their  wages  a  share  in  the  profits 
of  a  voyage  are  not  made  partners,  either  as  to  rights  or  liabilities.'' 
Pfers.  Part  ♦76. 

Mow  let  us  turn  to  the  decisions  of  our  own  courts.  In  Ooode  v. 
MeOariney,  10  Tex.  193,  the  court  say: 

**  The  evidence  relied  on  to  establish  the  alleged  partnership  was 
derived  from  the  statement  of  the  plaintiff,  and  he  stated  that 
Power  was  not  his  partner;  and  this  statement  accords  with  the 
hgsA  conclusion  deducible  from  his  further  statement  that  the  pro- 
portion of  the  profits  which  Power  was  to  receive  was  a  compensa- 
tion for  his  services  as  clerk.  Such  a  participation  in  the  profits 
would  not  constitute  him  a  partner.''  It  must  be  admitted  how- 
ever that  the  case  was  decided  upon  another  point.. 

In  Oothran  v.  Marmaduke,  60  Tex.  370,  Cothran  advanced 
money  to  a  firm  to  be  used  in  buying  produce  and  was  to  have,  as 
he  testified,  a  portion  of  the  profits  of  the  business  for  the  use  of 
his  money.  He  also  stated  it  was  a  loan,  and  that  the  profits  were 
in  lieu  of  interest.  He  was  held  to  be  a  partner.  But  the  court 
distinguish  this  case  from  that  of  compensation  to  an  agent  and 
say:  **  The  true  distinction  is  that  where  a  clerk  or  agent  is  to 
receive  a  fixed  portion  of  the  profits  as  a  compensation  for  his  time 
or  labor,  that  he  does  this. as  clerk  or  agent  and  not  as  principal. 
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For  ihe  partnership  funds  may  be  legally  used  in  paying  such  clerk 
or  agent  for  his  time  and  serrices/'  -However  this  may  be,  the 
court  recognize  the  principle  that  an  agent  who  receives  a  part  of 
profits  in  lieu  of  a  salary  is  not  a  partner. 

In  the  case  before  us,  Pennington  was  to  receive  one-half  the 
profits  of  the  business  for  his  services.-  Buzard  did  not  intend  to 
make  him  a  partner,  but  only  an  agent.  Admitting  that  his  under- 
standing of  the  legal  result  of  the  contract  would  not  change  the 
law,  if  the  contract  of  itself  had  made  Pennington  a  partner^  Still 
the  circumstances  attending  the  agreement  show  its  purpose. 
Pennington  had- been  in  his  employment  as  an  agent,  working  for  a 
fixed  salary.  The  contract  had  ceased  and  a  settlement  had  just 
been  had.  The  agent  desired  to  continue  in  his  service,  to  which 
he  finally  assented  without  change  as  to  the  nature  and  terms  of 
the  employment,'  except  that  instead  of  receiving  a  fixed  salary  he 
was  to  receive  for  his  services  one-half  of  the  profits.  We  think 
Pennington  continued  an  agent  and  did  not  become  a  partner. 
Applying  to  the  contract  the  unsatisfactory  test  of  ^'profits  as 
profits, ''  previously  commented  on  in  this  opinion,  we  think  it  will 
appear  that  he  had  no  direct  interest  in  the  profits,  and  was  there- 
fore  merely  the  employee  of  appellant.  To  illustrate  this,  let  us 
suppose  that  after  purchasing  a  larg«  number  of  cattle  under  the 
agreement  they  bad  risen  rapidly  in  value  so  as  to  be  worth  largely 
more  than  their  cost  and  the  expenses  incident  to  the  purchase. 
The  cattle  in  such  case  would  represent  both  the  capital  and  profits. 
But  would  Pennington  in  that  event  have  had  any  property  in 
them?  It  is  clear  we  think  that  he  would  not.  His  right  under 
the  contract  was,  upon  a  settlement  of  the  business  to  receive  of 
Buzard  compensation  for  his  services  to  be  measured  by  one-half 
of  the  profits,  if  any.  We  cannot  detect  any  difference  in  principle 
between  this  and  the  master  of  a  vessel  claiming  under  a  like  con* 
tract  with  the  ship-owners  a  part  of  the  cargo  for  services,  of  whom 
Sir  William  Scott  said:  ''I  have  no  hesitation  in  pronouncing 
that  these  persons  cannot  be  admitted  to  claim.  They  are  to  be 
considered  as  mariners,  and  their  proportion  of  the  proceeds  of 
the  voyage  as  their  wages.''     ITie  Frederic,  5  Rob.  Admr.  8. 

We  have  refrained  from  citing  the  cases  in  support  of  the  prin- 
ciple here  announced.  With  the  exception  of  the  very  recent  ones 
they  are  cited  in  the  notes  to  the  texts  from  which  we  have  quoted. 
The  following  late  cases  are  not  referred  to  in  these  authorities^ 
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and  are  therefore  cited  hero  «§  being  in  point  and  directly  sustain- 
ing the  doctrine  contended  for.  Ooltaell  v.  BriU<m,  59  Mich.  350; 
Darrow  y.  St.  Oeorge,  8  Colo.  592;  Holbrooke  v.  Obeme,  56 
Iowa,  324;  Nicholaus  v.  T/ierlges,  50  Wis.  491;  Beecher  v.  £f««A, 
45  Mich.  188;  &  0;^  4a  Am.  Rep.  465;  Bicharch  t^  Orinnell,  63 
Iowa,  44;  s.  c^  50  Am.  Bep.  7:^7;  Ruddick  t.  0/t«,  33  Iowa,  402; 
Ford  Y.  Smith,  27  Wis.  267.  The  important  case  of  Eastman  t. 
Clarht,  53  N.  H.  276;«.  c.y  16  Am.  Bep.  192,  we  have  not  befdre  ns, 
bat  from  the  syllabus  in  2  Cent.  L.  J.  ;^25,  we  take  it  not  to  be  in 
conflict  with'the  principle  here  decided. 

It  follows  from  what  we  have  said  that  we  are  of  opinion  that 
the  court  erred  in  its  finditig  of  law;  that  the  contract  of  June, 
1883^  between  appellant  and-  Pennington  made  them  partners. 
This  works  b  reTersal  of  the  case  and  renders  it  unnecessary  to  con* 
«der  the  other  points  presented  by  the  assignments  of  error. 

It  is  to  be  noted  that  the  petition  in  this  case  seeks  to  charge} 
appellant  upon  the  propositicm  that  he  was  the  partner  of  Penning- 
ton, and  does  aot  seek  to  hold  him  liable  upon  the  note  on  the' 
ground  that  they  were  principal  and'  agent.  Henbe  we  have  not 
considered  the  question  of  appellant's  liability  by  reason  of  thidf 
latter  relation. . 

Under  the  averments  as  they  stand,  appellee  in  order  to  recover- 
must  prove  a  partnership  and  not  merely  an  agency. 

In  order  that  appellee  may  take  such  further  action  in  the  case, 
by  amendment  or  otherwise  as  may  be  deemed  proper,  we  reverse' 
the  judgment  and  remand  thQ  cause. 

Revorsed  and  remanded. 
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ConUk'aiet'' by  Utter, 

Whttre  Iff  agreement  an  insaianoe  is  to  attach  from  the  time  of  a  deposit  of  a 
letter  in  the  post-office,  this  implies  a  letter  daly  stamped.  • 

ACTION  on  a  contract  for  insnrance.    The  opinion  states  th» 
case.    The  defendant  had  judgment  below. 
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Hutckeson  <£  Carrington,  for  appellee. 

Oaihes,  a.  J.  At  the  time  the  tranaaction  oocnired  which  gaTe 
rise  to  this  litigation.  Cotton  &  Brother  were  agents  representing 
appellee,  and  also  a  large  number  of  other  companies  doing  a  busi- 
ness of  fire  insurance.  0.  L.  Cochran  at  that  time  was  also  ad 
agent  of  still  other  insurance  companies.  Being  limited  by  his  prin- 
cipals as  to  the  amount  of  his  risks,  he  was  not  able  to  meet  in  full 
the  demands  of  his  customers.  A  written  agreement  was  accord- 
ingly entered  into  between  Cotton  &  Brother,  as  agents  of  certain 
companies  represented  by  them,  on  the  one  hand,  and  Cochran,  as 
agent  on  the  other,  stipulating  that  the  former  would  ^*  cover  sur- 
plus lines  "  of  insurance  for  the  latter  on  cotton  in  certain  presses 
in  the  city  of  Houston. 

The  Insurance  Company  of  North  America,  the  **  Traders' "  and 
appellee  were  each  to  carry  insurance  upon  cotton  in  the  Interna- 
ttonal  Press  to  the  amount  of  t5,000.  It  is  evident  from  the  written 
contract  and  the  testimony  on  the  trial,  that  by  the  agreement 
between  these  parties  it  was  contemplated  that  when  Cochran  had 
a  demand  for  more  insurance  than  he  Could  carry,  he  should  desig- 
nate by  a  memorandum  in  his  office  the  companies  named  to 
which  it  should  be  apportioned  and  the  amount  Plotted  to  each; 
and  that  when  this  was  done,  insurance  to  the  amount  so  stated 
was  to  be  considered  effected  in  the  respective  companies  for  twenty- 
four  hours,  but  no  longer  unless  reported  by  Cochran  to  Cotton  & 
Brother.  There  was  also  an  agreement  by  Cochran  with  appellees 
to  insure  their  cotton  in  the  International  Press,  and  it  was  under- 
stood between  them  that  whenever  after,  night  appellants  shpnld 
mail  a  letter  to  Cochran  notifying  him  of  the  amount  of  insurance 
desired,  they  were  deemed  insured  for  that  amount,  from  the  time 
the  letter  was  so  posted. 

On  the  night  of  December  2,  1882,  Cochran  having  received  no 
application  from  appellants  and  anticipating  that  such  might  be 
made  by  letter  as  agreed  upon,  provided  for  it  by  designating  by 
a  memorandum  in  his  office  insurance  far  them  to  the  amount 
of  $«5.<K)(>  each  in  the  Insurance  Company  of  North  America, 
and  in  the  Hamburg-Bremen  Company,  the  appellee  in  thii 
appeal. 
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About  nine  o'clock  on  that  night  appellee  deposited  in  the  post- 
office  a  letter  addressed  to  Cochran  notifying  him  to  increase  the 
insurance  on  their  cotton  in  the  International  Press  to  the  amount 
of  #10^000.     This  letter  was  not  deliyered  until  December  4. 

It  is  claimed  by  appellee  that  it  was  not  stamped  when  posted, 
and  there  was  strong  eyidence  adduced  on  the  trial  to  support  this 
eonclusion. 

Admitting,  for  the  sake  of  argument,  that  no  stamp  had  been 
placed  upon  the  letter,  the  question  arises  was  this  such  a  com* 
pliance  with  the  terms  of  the  agreement  between  Cochran  and 
appellants  as  to  complete  either  a  contract  of  insurance  or  a  con- 
tract for  insurance  in  this  particular  instance.  A  contraot  may  be 
consummated  by  letters  deposited  in  the  post-office;  and  when  an 
offer  is  made  contemplating  an  acceptance  in  this  manner,  and  a 
letter  accepting  it  is  properly  mailed,  the  agreement  is  complete. 
Adatns  t.  Lindelly  1  B.  &  Aid.  681;  Dunlop  t.  Iliggins^  1  H.  L.  G. 
381;  Taylor  v.  Ins.  Co,,  9  How.  390.  We  know  of  no  decision 
exactly  in  point  upon  the  question  of  posting  an  unstamped  letter;, 
it  is  held  however  in  Maclay  v.  Harvey,  90  111.  525,  that  an  offer 
to  be  accepted  by  return  mail  is  not  assented  to  by  delivering  a 
letter  to  a  messenger  to  be  mailed,  who  fails  to  do  this  in  the  proper 
time.  The  cases  are  numerous,  both  in  the  English  and  American 
courts,  which  hold  that  if  the  offer  contemplates  an  acceptance, 
through  the  post-office,  the  contract  is  complete  as  soon  as  the  letter 
is  mailed  accepting  it.  Bat  in  all  these  cases  the  letters  were  duly 
posted.  That  this  is  what  is  intended  by  such  an  offer,  we  think 
quite  obvious,  at  least  in  the  United  States. 

Our  postal  laws  require  a  prepayment  of  postage  before  a  letter 
can  either  be  transmitted  or  delivered.  Rev.  Stat.  XT.  8.,  arts. 
3896,  3900,  3904.  Without  this,  a  communication  addressed  to 
another  post-office  will  not  be  forwarded,  and  a  dropped  letter  will 
not  be  delivered.  How  is  it,  then,  in  the  case  before  us?  If  the 
letter  was  not  prepaid,  was  the  posting  a  compliance  with  the  con- 
dition upon  which  the  insurance  was  to  depend  according  to  the 
original  agreement  between  Cochran  and  appellants?  That  it  was 
not  the  act  contemplated  by  them  in  making  that  agreement  we 
tiiink  evident  from  the  circumstances  of  the  cases  and  the  ends  to 
be  accomplished  by  the  letter. 

As  a  prudent  business  man,  Cochran  must  have  had  two  objects 
in  view  in  agreeing  to  this  method  of  effecting  the  insurance.     One 
Vol.  LX  — 3 
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was  to  secure  a  delivery  to  himself  of  written  evidence  of  appeUants' 
application  for  insurance;  the  other  to  get  prompt  notice  of  the 
tranraction,  so  that  he  might  protect  himself  from  liability  by  re* 
porting  the  insurance  to  Cotton  &  Brother,  and  thereby  keeping  it 
in  force. 

We  are  cited  by  appellants*  counsel  to  the  Post-office  Begnlations, 
§  473,  we  presume  for  the  purpose  of  showing  that  a  person  to 
whom  an  unstamped  **  dropped  ''  letter  is  addressed  may  secure  its 
delivery.  Waiving  the  question  whether  we  can  take  judicial  no- 
tice or  not  of  the  regulations  of  the  departments  of  the  general 
government,  we  think  it  a  sufficient  answer  to  this  to  say  that  even 
under  these  rules  great  delay  in  the  delivery  of  a  letter  is  the  prob- 
able result  of  the  omission  to  prepay  the  postage.  In  this  case  we 
are  not  left  to  speculate  upon  this  matter.  The  testimony  shows 
that  there  was  a  delay  of  twenty-four  hours  at  least  before  the  letter 
was  delivered,  and  that  this  was  caused  by  the  fact  that  no  stamp 
had  been  placed  upon  it. 

Now,  let  us  suppose  that  the  fire  had  occurred  before  the  de- 
livery of  the  letter  and  after  the  lapse  of  twenty-four  hours  from 
the  time  Cochran  made  the  memorandum  in  his  office,  and  that  in 
the  meantime  he  had  received  no  notice  that  the  letter  had  been 
mailed  or  of  its  contents.  In  such  a  case  could  appellee  be  held 
responsible,  when  by  the  terms  of  the  contract  made  by  its  agents, 
the  insurance  was  to  expire  if  not  reported  in  twenty-four  hours? 
On  the  other  hand,  could  Cochran  be  held  liable  for  not  reporting 
the  insurance,  when  by  reason  of  appellants'  neglect  he  had  failed 
to  get  notice  of  their  application?  We  do  not  ask  these  questions 
for  the  purpose  of  answering  them.  That  is  unnecessary  to  the 
decision  of  this  case.  We  propound  them  merely  to  show  that  it 
was  a  matter  of  the  greatest  importance  to  Cochran  that  the  letter 
of  appellants  notifying  him  of  their  desire  or  application  should 
have  been  properly  mailed,  and  its  delivery  without  delay  and  with- 
out additional  expense  to  him  thereby  insured. 

It  follows  from  what  we  have  said  that  in  our  opinion  if  the 
letter  of  appellants  was  not  stamped  when  it  was  deposited  in  the 
post-office,  the  terms  of  the  agreement  in  regard  to  notice  by  a 
mailed  letter  were  not  complied  with.  If  this  be  the  case,  then  the 
''  surplus "  of  insurance,  which  Cochran's  memorandum  was  de- 
signed to  cover,  had  not  been  applied  for;  and  the  contingency  had 
not  arisen  which  could  alone  authonze  him  to  bind  appellee  by  a 
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designation  in  his  office.  Cotton  &  Brother's  agreement  was  to 
*'  cover  surplus  lines  of  insurance  ^  for  him — not  to  insure  oottoA. 
in  adyance  before  he  had  an  application  for  the  insurance.  I^ 
keeping  in  view  these  conclusions  the  assignments  of  error  are  not 
difficult  of  determination. 

The  first  assignment  of  error  is  in  substance  that  the  court  erred 
in  its  charge  to  the  jury  in  construing  the  written  contract  between 
Cochran  and  Cotton  &  Brother.  li  is  not  necessary  for  us  to  decide 
whether  the  interpretation  given  in  the  first  sentence  of  the  instruc- 
tions be  correct  or  not  It  appears  from  the  subsequent  part  that 
the  jury  were  authorized  to  find  for  appellants  in  either  of  three 
events:  Firsts  if  appellants  mailed  the  letter  to  Cochran  on  the 
night  of  December  2,  duly  stamped;  second^  if  they  notified 
Cochran  of  having  mailed  the  letter  and  of  its  contents  before  the 
fire;  and  third,  if  Cotton  &  Brother  had  authority  to  issue  the  cer- 
tificate after  the  fire.  Certainly  this  was  all  appellants  could  claim 
under  the  evidence  adduced  on  the  trial;  and  whether  the  abstract 
proposition  construing  the  contract  contained  in  the  charge  be  cor- 
rect or  not,  appellants  were  not  prejudiced  by  it. 

By  the  second  and  sixth  assignments  of  error  it  is  complained 
that  the  court  erred  in  its  charge  in  reference  to  the  authority  of 
Cotton  &  Brother.  If  no  binding  contract  of  insurance  had  been 
effected  upon  the  cotton  up  to  the  time  of  the  fire,  it  certainly  can- 
not be  contended  that  the  court  shoald  have  charged  the  jury,  as  a 
matter  of  law,  that  they  had  authority  to  ratify  the  attempted  con- 
tract and  issue  the  certificate.  As  we  understand  the  charge,  the 
court  correctly  instructed  the  jury  to  look  to  the  evidence  in  order 
to  determine  the  scope  of  the  authority  of  these  agents.  If  by  the 
several  agreements  that  had  been  made  and  the  acts  of  appellants 
under  them,  a  valid  contract  of  insurance  had  been  completed 
before  the  loss,  then  it  was  a  matter  of  no  moment  whether  the 
certificate  was  issued  or  not;  appellants  were  entitled  to  recover 
without  it.  But  if  no  such  contract  existed  at  the  time^f  the  fire. 
Cotton  &  Brother,  merely  as  agents  to  effect  insurance,  had  no 
authority  to  issue  the  certificate.  >  ^-^^a  loi  » 


Prom  what  has  already  been  said,  it  is  not  necbisaiy  xb  consider 
the  fourth  assignment,  which  is  to  the  effect  that  the  court  erred 
in  instructing  the  jury  that  an  unstamped  letter  deposited  in  the 
post-office  was  not  sufficient  notice  to  Cochran  under  his  and  appel- 
lants' agreement    This  assignment  is  not  well  taken.    Nor  do  we 
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think  the  court  erred  in  charging  the  jary  that  notice  to  Cochran 
after  the  fire  commenced  was  not  safficient  to  bind  appellee. 

It  is  not  a  case  of  two  parties  making  a  contract  of  in«irance 
upon  property  already  lost,  agreeing  to  date  it  from  a  past  day, 
both  being,  at  the  date  of  the  contract,  ignorant  of  the  loss.  When 
fhe  notice  was  given  the  fire  was  in  progess,  and  appellants  knew  it. 

The  seventh  assignment  of  error  is,  "  that  the  court  erred  in 
refusing  the  charges  asked  by  plaintiff."  The  charges  asked  are 
three  in  number.  Such  an  assignment  is  not  in  accordance  with 
the  rule,  and  according  to  the  aniform  line  of  decision  in  this  conrt, 
will  not  be  considered. 

The  refusal  of  the  court  to  permit  appellants  to  show  by  witnesses* 
Gotten  and  Cochran  why  more  of  the  insurance  designated  by 
Cochran  on  December  2  was  allotted  to  the  Traders'  Insurance 
Company,  is  also  assigned  as  error;  but  this,  if  error,  did  not 
prejudice  appellants'  case.  The  record  shows  that  the  case  waa 
tried  without  any  reference  to  that  company,  and  in  the  charge  the 
liability  of  appellee  is  not  made  to  depend,  in  any  respect,  upon 
the  fact  that  that  company  was  a  party  to  the  original  contract 
between  its  agents  and  Cochran^  Appellants  therefore  were  not 
prejudiced  by  the  ruling  of  the  court  excluding  the  testimony. 

The  ninth  assignment  is  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  main  grounds  of  this  motion  raised 
the  other  questions  already  passed  upon,  and  need  not  be:  discussed 
further. 

Because  we  find  no  error  in  the  judgment,  it  is  aflSrmed. 

Judgmeni  affirtned.    • 
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(«7Tez.l90.)  * 

Parent  and  Mid — aeUon  for  i^fury  to  child  emploi^ed  in  dangerou$  htuinest. 

To  sostain  aa  i^olklOli  bj  a  father  for  an  injaiy  to  his  minor  child  employed  in 
a  dangerons  iiasiness  without  his  oonaent,  the  defendant  mast  be  avened 
and  proved  to  have  known  of  the  minoiitj. 

ACTION  for  negligent  injury  to  plaintiffs  minor  child.     The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 
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Davis,  Beall  d  Rogers,  for  appellant. 

W.  McLaury,  and  BaU  S  McCart,  for  appellee 

GAiNESy  A.  J.  Appellee  brought  this  sait  in  the  coart  below, 
alleging  in  substance  that  appellant,  without  his  consent,  employed 
his  minor  son,  J.  W.  Bedeker,  a^  a  brakeman  on  its  road,  and 
while  so  employed  the  son  was  injured  through  the  negligence  of 
appellant,  and  that  thereby  appellee  lost  his  services  and  was  put  to 
expense,  etc. 

The  charge  of  the  court  is  assigned  as  error,  and  in  so  far  as  it 
relates  to  appellee's  right  to  recover,  is  as  follows :  ''  Yon  are  in* 
structed  that  the  law  is,  the  father  is  entitled  to  the  services  of  his 
minor  son  during  minority,  and  the'  minor  son  cannot,  without 
the  consent  of  his  father,  make  legal  contracts ;  nor  withoat  such 
consent,  either  before  or  by  acquiescence  after  knowledge  of  the 
father,  engage  in  business  for  himself.  If  you  believe  that  J.  W«- 
Kedeker  was  at  the  time  of  the  injuries  a  minor  under  twenty-on<^ 
years  of  age,  and  that  he,  without  his  father's  consent  or  knowledge,' 
had  engaged  himself  to  defendant  company,  and  whilst  so  engaged 
received  the  injuries  alleged  in  the  plaintiff's  petition,*  then  the 
plaintiff  will  be  entitled  to  recover." 

By  these  instructions  the  liability  of  appellant  is  made  to  depend 
upon  its  employment  of  the  son  without  the  father's  consent  and 
his  consequent  injury,  without  reference  to  the  question  of  knowl- 
edge of  the  son's  minority  on  the  part  of  the  company's  agents  or  of 
any  subsequent  negligence. 

There  can  be  no  question,  that  if  the  injury  was  the  result  of 
negligence,  as  alleged  in  the  petition,  the  father  was  entitled  to  a 
judgment  for  damages  for  loss  of  service  and  incidental  expenses 
accruing  from  the  injury.  H.  &  O,  N.  R.  Co.  v.  Miller,  49  Tex. 
32:2.  We  are  also  of  opinion  that  where  one  knoiiv'ingly  engages  a 
minor  in  a  dangerous  employment  without  the  father's  consent, 
and  the  minor  is  injured  in  such  employment,  he  is  responsible  to 
the  father  for  any  consequent  loss  of  the  sou's  services  t^  him. 
This  is  clearly  decided  by  the  Kentucky  Court  of  Appeals  in  a 
recent  case.  See  Louisville,  etc.,  R.  Co.  v.  WiUiSy  21  Cent  Law 
Jour.  57. 

This  is  the  rule,  when  the  minor  is  employed  by  another  with 
the  parent's  consent,  and  without  such  consent  is  put  by  his  em- 
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ployer  at  a  more  dangeroas  business  and  thereby  receives  an  injury, 
the  father  may  recover.  Railroad  Co,  v<  Fori,  17  Wall.  553.  And 
we  can  see  no  reason  why  one  less  stringent  should  be  applied,  in 
case  the  minor  is  knowingly  engaged  in  a  perilous  occupation  in  the 
first  instance  against  the  parent's  will.  But  the  question  arises  as 
to  the  responsibility  of  the  employer  when  he  does  not  know  of  the 
minority  of  the  person  whom  he  employs.  This  is  the  controlling 
question  in  determining  the  correctness  of  the  charge  complained 
of  in  this  case. 

The  fact  is  to  be  borne  in  mind  that  this  is  not  a  suit  to  recover  of 
appellant  the  value  of  the  services  rendered  by  the  minor.  It  is  to 
recover  for  the  loss  of  services  and  expenses,  etc.,  resulting  from  the 
injury.  The  testimony  shows  the  son's  wages  have  been  paid.  A 
parent  or  master  whose  child  or  apprentice  has  been  employed  by 
another  without  his  consent,  may  recover  the  valne  of  his  services, 
although  the  employer  may  not  have  known  of  the  relation  existing 
between  them.  This  is  founded  upon  the  theory  that  the  employer 
having  received  the  services,  there  is  an  implied  contract  on  his  part 
to  pay  their  value  to  the  party  to  whom  they  belong.  In  Lightly  v. 
Clansion,  1  Taunt.  112,  Lord  Maksfielix says  :  ''It is  not  compe- 
tent for  the  defendant  to  answer  that  he  obtained  that  labor,  not 
by  contract  with  the  master,  but  by  wrong,  and  therefore  he  will 
not  pay  for  it.** 

The  case  approaches  as  near  as  possible  to  the  case  where  goods 
are  sold  and  money  has  found  its  way  into  the  pockets  of  the  defend- 
ant See  also  Ibsier  v.  Stetoari,  3  M.  &  S.  191 ;  Hill  v.  AU$n,  I 
Vesey,  Sr.,  83  ;  Menton  v.  ffomsby,  1  Vesey,  Sr.,  48 ;  1  Ohitty  PL 
100 ;  James  v.  LeRoy,  6  Johns.  273;  Trengoii  v.  By&rs,  5  Conn.  4b0 ; 
Railroad  Co.  v.  Showers,  71  Ind.  451.  In  such  a  case  the  question 
of  notice  is  not  material.  But  where  the  father  sues  in  tort  as  for 
enticing  away  or  harboring  his  minor  child,  the  rule  seems  to  be 
clearly  established  that  he  must  aver  and  prove  that  the  defendant 
knew  of  the  minority.  Caughey  v.  Smith,  47  N.  Y.  244 ;  Bvi- 
terfield  v.  Ashley,  2*  Gray,  254;  6  Gush.  249;  6  Bac.  Abridg., 
Master  and  Servant.  0,  550;  2  Chitty  PI.  645  and  646,  n.  1. 
This,  in  our  opinion,  is  also  the  rule  applicable  to  the  case  when 
the  father  sues  for  damages  resulting  to  him  from  the  employment 
of  his  son  in  a  dangerous  business  without  his  consent.  If  the  em- 
ployer knows  of  the  minority,  it  is  his  duty  to  ascertain  whether 
the  infant  have  a  parent  or  be  an  apprentice,  and  if  so,  to  obtain 
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the  consent  of  such  parent  or  the  master  before  making  the  employ- 
ment.    If  he  does  not,  he  acts  at  his  peril. 

Bat  suppose  the  minor  is  approaching  his  majority  and  that  his 
appearance  does  not  indicate  that  he  is  under  age,  then  is  one  who 
engages  his  services  in  a  dangerons  occapation  to  be  held  liable  at  all 
events  for  an  injary  resulting  from  that  employment  to  one  having 
an  interest  in  his  services  of  which  he  was  wholly  ignorant  ?  We 
think  not.  The  injustice  of  such  a  doctrine  is  apparent  It  is  also 
contrary  to  a  sound  policy  which  should  encourage  the  employment 
of  those  who  must  labor  to  live,  and  we  have  not  found  it  supported 
by  the  authority  of  analogous  cases. 

We  find  nothing  in  the  case  of  LauiwilU  Railroad  Co.  v.  Willis, 
to  which  we  have  been  referred,  and  which  we  have  cited  above,  in 
conflict  with  the  proposition,  that  before  the  employer  can  be  held 
liable  he  must  have  notice  that  the  son  is  a  minor.  The  minor  in 
that  case  was  but  sixteen  years  old,  and  the  court  in  their  opinion 
say:  **  The  conductor  knew  from  his  appearance  that  he  was  under 
age,  and  he  received  him  and  used  him." 

In  the  case  before  us  the  son  at  the  time  of  his  employment  by 
the  appellant  was  over  nineteen  years  of  age,  and  we  think  it  can- 
not be  assumed  as  a  fact  that  his  appearance  would  necessarily  indi- 
cate his  minority.  Hence  we  think  to  enable  the  appellee  to  recover 
without  proof  of  subsequent  negligence  on  part  of  appellant,  it 
should  have  been  shown  by  direct  evidence  that  the  minor  was  known 
to  the  company's  agents  to  be  such,  or  that  his  appearance  was  such 
as  necessarily  to  indicate  that  fact.  The  charge  of  the  court,  which 
is  admirable  for  its  clearness  and  brevity,  authorizes  the  jury  to 
find  for  plaintiff  upon  the  mere  fact  of  the  employment  and  conse- 
quent injury,  although  the  conductor  may  not  have  known  the  son 
was  a  minor.  In  this  we  think  there  was  error  that  calls  for  the 
reversal  of  the  judgment. 

The  assignment  that  the  court  erred  in  not  charging  the  jury 
upon  the  question  of  emancipation  we  think  not  well  taken.  The 
testimony  showed  that  the  son  had,  previous  to  his  employment  by 
the  appellant,  been  engaged  with  the  father's  consent  as  a  fire- 
man on  another  railroad;  and  that  he  had  regularly  paid  his  wages 
to  his  father ;  and  that  on  this  occasion  he  left  home  without  hia 
father's  consent.  There  is  nothing  to  show  that  the  father  had 
given  him  his  time  or  had  turned  him  away  to  earn  his  own  living 
in  his  own  way.     There  being  no  fact  proven  from  which  the  jury 
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had  the  right  to  infer  emancipation,  it  was  not  error  to  tail  or  refoae 
to  charge  upon  the  subject. 

Because  of  the  error  in  the  charge  pointed  out  aboyot  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


OoHBir  y.  CoKTiNBirrAL  Fibb  Ivsubakgb  Oompakt. 

(87  Tex.  8S5.) 
In§uranee  —  wUver  of  forfeUure  hy  demand  of  payment, 

A  policy'  of  insaranoe,  forfeited  hj  non-payment  of  premiam,  le  not  reinstated 

by  mere  demand  of  payment  of  the  premium. 

ACTION  on  a  fire  insurance  policy.     The  opinion  states  the  facts. 
The  defendant  had  judgment  below. 

Kirtatn,  Gardner  (B  Btheridge,  for  appellant. 
HuichesoUy  Carrington  A  Sears,  for  appellee. 

Oainbs,  a.  J.  Plaintiff's  application  for  insurance  contained  the 
following  clause:  '*  It  is  also  covenanted  and  agreed,  that  if  default 
is  made  in  payment  at  maturity  of  any  one  of  the  installments  of 
premium  to  be  paid  as  stipulated  in  premium  note  given  herewith, 
the  whole  amount  of  all  the  installments,  remaining  unpaid  in  said 
policy,  shall  become  immediately  due  and  payable  and  the  policy 
of  insurance  issued  hereon,  shall  cease  to  insure,  and  said  Oonti- 
nental  Insurance  Company  shall  not  be  liable  for  any  loss  or  dam- 
age which  may  accrue  to  premises  insured  thereunder,  during  such 
default,  nor  until  such  policy  shall  be  revived  by  written  consent 
of  the  superintendent  of  said  company's  south-western  department, 
or  by  an  officer  of  said  company  on  payment  to  him  of  all  amounts 
due  thereon.'' 

The  policy  issued  in  accordance  with  this  application  contained 
the  following  provision:  '^This  company  shall  not  be  liable  for 
any  loss  or  damage  under  this  policy  if  default  shall  have  been 
mfide*  in  the  payment  of  any  installment  of  premium  due  by  the 
terms  of  the  installment  note."  It  was  also  stipulated  that  the 
policy  should  become  void  if  the  insured  should  neglect  to  pay  the 
premium.     The  policy  also  refers  to  the  application  and  to  the 
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preminm  note.  It  was  to  continue  for  five  years  and  was  dated 
March  12,  1883.  A  cash  premium  of  tS  was  paid  upon  delivery  of 
the  policy  and  a  premium  note  for  t32  executed,  payable  in  install- 
ments of  18  each  on  the  1st  day  of  March  of  the  years  1884,  1885, 
1886  and  1887  respectiyely. 

The  first  installment  was  not  paid,  and  pn  the  ninth  of  Novem- 
ber next  after  it  matured,  the  property  insured  was  destroyed  by 
fire.  In  order  to  arrive  at  the  effect  of  the  provision  for  a  for- 
feiture of  the  policy,  plaintiffs  proved  that  after  the  installment 
fell  due,  one  Bridges,  an  agent  of  the  company,  frequently  made 
demand  for  the  preminm  upon  blanks  of  the  company  issued  for 
that  purpose;  that  on  one  occasion  he  added  ''  unless  you  pay  now 
vou  will  be  without  insurance,^'  and  that  about  the  middle  of 
October  he  sent  another  demand,  and  wrote  that  if  the  premium 
was  not  paid  by  the  twenty-fifth  of  that  month  it  would  be  col- 
lected by  an  attorney  or  through  tho  bank.  Plaintiffs  were  ready 
and  willing  to  pay  the  note,  had  it  been  presented  by  a  bank  or 
an  attorney.  Bridges  was  agent  of  the  company  to  solicit  applica- 
tions and  to  receive  and  transmit  premiums;  but  Dargan  &  Treze- 
vant  were  the  cempanys  superintendent  for  the  south-western 
department,  and  as  such  issued  policies  applied  for,  as  they 
saw  fit. 

There  can  be  no  doubt  that  an  insurance  company,  through  its 
authorized  agent,  may  contract  by  parol  for  the  renewal  of  a  policy, 
although  it  may  be  stipulated  on  the  face  of  the  instrument  itself 
that  this  shall  not  be  done.  There  is  no  peculiar  sanctity  attached 
to  such  provision  in  contracts  of  this  character  which  makes  them 
an  exception  to  the  general  rule  that  parties  to  an  agreement  may, 
by  mutual  concurrence,  change  its  terms  at  any  time  after  its  exe-r 
5»ution  so  as  to  meet  their  pleasure  or  interest.  A  contract  of 
insurance  may  be  by  parol,  and  its  terms  may  be  changed  by  parol,. 
by  mutual  assent.  It  has  accordingly  been  held,  in  numerous  decis- 
ions, that  though  a  policy  be  forfeited  by  the  failure  to  pay  the 
premiums  according  to  its  conditions,  yet  an  agent,  duly  authorized, 
may  waive  the  forfeiture,  and  thereby  reinstate  the  obligation.  The 
eases  go  even  further,  and  decide  that  the  authority  of  the  agent 
may  be  implied  from  a  previous  waiver  of  a  former  forfeiture  of 
the  same  policy,  or  from  a  general  custom  of  such  agent  to  exercise 
anch  power  over  the  contracts  of  the  company.  Ihb,  Co.  v.  Nor- 
ion,  96  U.  S.  234;  Chicago  Life  Ins.  Co.  v.  Warner,  80  111.  410; 
Vol.  LX  — 4 
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Homes  v.  Phila,  Life  Ins,  Co.y  61  Penn.  St.  107;  Botcman  v.  In*. 
Co.,  59  N.  Y.  521;  Westeheeter  Firs  Ins:  Co.  v.  Barle,  33  Mich. 
143;  Trustees^  etc.,  y.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  305, 

It  may  also  be  considered  as  settled  law  that  when  a  policy  pro- 
Tides  for  a  forfeiture  upon  failure  to  pay  premiums  which  are  to 
fall  due,  but  does  not  stipulate  that  upon  such  failure  the  overdue 
premiums  shall  be  considered  as  earned,  a  demand  and  payment  off 
such  premium  constitutes  a  waiver  of  the  forfeiture.  Joliffe  v. 
Madison  Mutual  Ins.  Co.,  39  Wis.  111. 

This  is  upon  the  principle,  that  in  such  case,  the  insurance  and 
the  premium  are  obligations  which  depend  each  upon  the  other, 
and  hence  that  a  receipt  of  the  latter  necessarily  implies  that  the 
insurer  recognizes  or  renews  the  original  contract,  and  thereby 
assumes  the  continuance  of  the  risk.  It  is  manifestly  just  that  if 
he  takes  payment  of  the  premium,  which  is  but  the  consideration 
of  a  contract  of  insurance  on  his  part,  he  should  be  held  responsible 
for  the  loss  if  any  occurs.  Such  is  not  the  case,  however,  when  the 
contract  is  that  upon  the  default  in  any  installment,  the  insurance 
shall  cease  and  the  installment  shall  be  considered  as  earned. 
Then  the  insurer  has  the  right  to  the  premium  although  the  insur^ 
ance  is  forfeited,  and  hence  a  demand  and  payment  of  the  pre- 
mium  is  not  held  as  a  waiver.  Oorton  v.  Dodge  County ,  etc.  Ins, 
Co.,  39  Wis.  121. 

.  We  have  found  no  case  which  goes  to  the  extent  of  holding  that 
merely  a  demand  of  the  payment  of  the  overdue  premium,  without 
its  payment,  is  sufficient  to  reinstate  a  policy  which  is  forfeited. 
Such  is  however  the  contention  of  appellants  in  the  case  before  us. 
.  We  will  briefly  notice  some  of  the  cases  which  have  been  cited  in 
support  of  that  position:  Insurance  Company  v.  Norton,  96  TT.  S. 
234,  was  a  suit  by  appellee  upon  a  life  insurance  policy  on  the  life 
of  her  husband.  There  was  a  default  on  the  last  premium  which 
fell  due  before  the  death  of  the  assured;  but  her  case  was,  that 
after  it  had  matured,  and  before  the  death,  an  agreement  had  been 
entered  into  between  the  agent  of  the  company  and  the  assured, 
that  the  time  of  payment  should  be  extended,  and  that  before  the 
extension  had  expired  the  premium  had  been  tendered.  It  was 
proved  on  behalf  of  appellee,  that  the  agent  who  made  the  transac- 
tion had  been  accustomed  to  take  notes  and  extend  the  time  of 
payment,  and  that  the  company  had  ratified  his  acts.  The  majority 
of  the  court  held,  that  these  facts  were  sufficient  to  reinstate  the 
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policy  and  that  there  was  sufficient  eyidence  of  them  to  go  to  the 
jury  and  to  warrant  their  finding.     Three  of  the  judges  dissented. 

Ill  the  (Chicago  Life  Iiut.  Co.  y.  Warner y%0  111.  410, -the  pre- 
mium fell  due  June  2d.  On  the  first  of  that  month  the  company 
wrote  to  the  assured  that. he  would  be  entitled  to  a.dividend  on  the 
twenty-eighth.  The  premium  was  not  paid  on  the  twenty-eighth 
and  on  the  twenty-ninth  he  died.  On  July  2  the  company  wrote 
the  assured  that  if  he  wished  to  continue  the  policy,  to  remit  the 
amount  of  the  premium  by  return  mail.  .  The  balance  of  the  pre- 
mium, after  deducting  the  dividend,  was  tendered  a  few  days 
thereafter.  The  court  held  that  there  was  no  forfeiture,  put- 
ting the  decision  upon  the  ground  that  the  retention  of  the  diyi- 
dend»  under  the  circumstances,  was  to  be  deemed  a  part  payment 
of  the  premium  and  that  this  was  a  waiver  of  the  forfeiture.  Two 
of  the  judges  who  concurred  in  the  decision  did  not  concur  in  the 
ground  upon  which  it  was  placed.  They  considered  the  letter  as 
showing  an  election  on  the  part  of  the  company  to  continue  the 
policy  in  force. 

Now  it  will  be  seen  that  in  the  former  case  there  was  an  express 
agreement  for  an  extension,  by  a  duly  authorized  agent,  and  a 
tender  before  the  extension  expired.  In  the  latter  case  the  five 
judges  who  concurred  in  the  opinion  held  virtually  that  the  com^* 
pany  received  part  of  the  premium,  and  thereby  waived  the  forfeit- 
ure. We  have  found  no  case  going  further  than  these  in  support 
of  the  position  taken  by  appellanta 

If  the  appellants  in  this  appeal  had  paid  the  premium  upon  demand, 
they  would  have  had  a  very  different  case;  and  if  the  authority 
of  the  agent  to  receive  the  payment  had  been  shown,  or  the  com- 
pany had  ratified  this  act,  by  appropriating  the  money  or  other- 
wise, we  should  think  him  clearly  entitled  to  recover.  But  here 
was  no  payment,  or  tender  of  payment,  nor  any  agreement,  either 
before  or  after  default,  for  an  extension  of  time.  Bridges,  who 
was  certainly  a^ent  for  certain  purposes,  did  make  demand  and  did 
threaten  to  put  the  claim  out  for  collection,  and  it  would  seem 
that  he  contemplated  that  the  insurance  should  continue  if  the* 
money  was  piid. 

But  it  nowhere  appears  that  they  ever  indicated  by  any  act  that 
they  desired  to  pay  the  premium  and  continue  the  insurance,  or 
ever,  in  any  manner,  agreed  to  do  so.  The  fact  that  they  were 
ready  and  willing  to  pay  on  October  25,  the  date  at  which  Bridges 
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threatened  to  put  the  note  ont  for  collection,  we  think  can  niake 
no  difference*  There  is  no  act  of  theirs  before  the  os8  occurred  from 
which  it  can  be  inferred  that  they  had  any  desire  to  continue  the 
contract  with  the  company;  on  the  contrary,  it  is  rather  to  be  pre- 
sumed that  they  were  utterly  indifferent  whether  the  policy  was 
continued  in  force  or  not. 

It  is  said  in  May  on  Insurance,  §  36^,  and  in  Wait's  Actions 
and  Defenses,  Tolume  4,  page  57,  that  a  demand,  and  even  a  suit 
brought,  for  an  overdue  premium  is  no  waiver  of  a  forfeiture. 

Both  authors  cite  in  support  of  this  proposition  the  case  of 
Hdge  V.  Duke,  18  Law  Jour.,  chap.  183. 

This  case  we  have  not  been  able  to  examine,  the  volume  not  be- 
ing accessible  to  us.  See  Oorlon  v.  Dodge  Co,  Inf.  Co.,  supra; 
Roehmr  v.  Knickerbocker  Ins.  Co.y  63  N.  Y.  160;  Pill  v.  Berkshire 
Life  Ins.  Co.,  100  Mass.  500;  Baker  v.  Union  Mat.  Life  Ins.  Co., 
43  N.  Y.  83.  We  think  therefore  that  appellant*s  position,  that 
there  was  a  waiver  in  this  case,  cannot  be  maintained,  even  if  it 
had  been  shown  that  Bridges  had  authority  to  reinstate  the  contract 
after  forfeiture.  This  agency  however  was  by  no  means  established. 
The  courts,  in  order  to  prevent  forfeitures  in  such  cases,  have 
frequently  held  slight  circumstances  sufficient  to  warrant  them  in 
finding  such  authority  to  exist.  The  evidence  iti  this  case  is  that 
Bridges  was  merely  the  agent  to  receive  applications  and  tc  collect 
premiums,  and  that  he  had  no  authority  to  make  contracts  of  in* 
surance.  There  was  no  evidence  that  he  had  granted  any  previous 
extension.  The  circumstance  that  he  made  demand  on  the  com- 
pany's blanks  may  tend  to  show  his  authority  for  this  purpose. 
But  we  cannot  say  the  judge  below  erred  if  he  held  this  insufficient. 

There  are  no  findings  of  fact  in  the  record,  and  we  have  to  give 
every  intendment  to  the  judgment  So  that  unless  it  should  be 
lield  that  the  judge  below  found  against  the  weight  of  evidence 
upon  the  question  of  Bridges's  agency,  the  judgment  should  not  be 
reversed. 

We  are  therefore  of  opinion  that  there  is  no  error  in  the  judg- 
ment, and  it  is  affirmed..  Judgment  affirmed. 
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The  defendant  leoeiyed  •  dimft  indoned  to  his  order  "  for  collection  on  m- 
count  of  the  CItj  Bank  of  Hooston."  The  prior  indorsements  showed  that 
it  had  been  remitted  to  that  bank  for  collection  on  aocoont  of  the  plaintiff 
bank.  The  defendant  collected  the  draft.  The  Citj  Bank  of  Hooston  failed, 
indebted  to  the  plainUff*  and  the  defendant  HM,  that  the  proceeds  be- 
longed to  the  plaintiff. 

ACTION  for  money  had  and  receired.    The  opinion*  states  the 
■    case*    The  defendant  had  judgment  beloir.- 

ffal.  W.  Oreen  and  Brawn  d  Ounier^  for  appeUani 
(ySrien  d  Johns,  for  appellee. 

Gainbs,  a.  J.  On  Dciciember  17,  1885,  applsDant  remitted  tb 
the  City  Bank  of  Houston  for  collection  a  draft  drawn  by  one  Kent 
on  the  Texas  Tram  and  Lumber  Company  for  $222.58,  having  first 
indorsed  it  as  follows:  **  For  collection  and  credit  for  account  of  the 
City  Bank  of  Sherman,  C.  C.  Jones,  Cashier/'  On  the  eighteenth 
day  of  the  same  month  the  City  Bank  of  Houston  indorsed  the 
draft  as  follows  and  sent  it  to  appellee:  '^  Pay  Y.  Weiss  or  order 
for  collection  for  account  of  City  Bank  of  Houston.  B.  F.  Weames, 
cashier.''  On  the  last-named  day  appellant  remitted  another  draft 
for  t*^01.60,  drawn  by  the  sanie  drawer  upon  the  same  drawee, 
which  also  reached  appellee  through  the  same  channel  with  like 
indorsements  upon  it.  The  City  Bank  of  Houston  failed.  Appel- 
lee collected  the  money  upon  both  drafts,  upon  the  first  before,  and 
upon  the  second  after  he  was  apprised  of  the  failure. 

The  Houston  Bank  was  indebted  to  both  appellant  and  appellee, 
and  appellee  credited  the  proceeds  of  the  collections  to  the  account 
of  the  latter  bank  and  refused  to  pay  appellant.  Appellant  brought 
suit  and  the  cause  was  submitted  to  a  jury,  who  returned  a  verdict 
for  appellee.  The  court  rendered  judgment  accordingly  and  over- 
ruled  appellant's  motion  for  a  n-ew  trial. 

The  assignments  of  error  relied  upon  in  the  brief,  all  relate  to 
the  miction  of  the  court  in  giving  and  refusing  instructions.     It  is 
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complained  that  the  general  charge  was  misleading  in  this,  that  it 
made  the  liability  of  the  appellee  to  depend  upon  the  question 
whether  he  was  the  agent  of  appellant  in  collecting  the  draft  or  the 
agent  of  the  City  Bank  of  Houston,  and  did  not  instruct  the  jury 
as  to  the  legal  efFect  of  the  restrictive  indorsements  upon  the  drafts. 
It  is  also  assigned  that  the  court  erred  in  refusing  charges  asked  by 
appellant  to  the  effiect  that  these  indorsements  were  notice  to  appellee 
of  appellant's  ownership  of  the  paper,  and  that  if  the  former  collected 
them  he  was  responsible  to  appellant  for  the  amount  so  collected. 

When  one  places  negotiable  paper  with  a  bank  for  collection  and 
that  bank  sends  it  to  another  for  the  same  purpose,  whether  the 
second  bank  is  to  be  considered  the  agent  of  the  owner  or  merely 
the  agent  of  the  bank,  is  a  vexed  question.  Important  legal  con- 
sequences flow  from  its  determination  and  upon  it  the  authorities 
are  conflicting.  If  the  second  bank  be  held  agent  of  the  owner, 
then  it  would  be  respbnsible  to  him  for  any  negligence 'which  re- 
sulted in  a  loss  of  the  debt.  So  also  if  the  collecting  bank  failed 
after  receiving  the  money,  being  in  good  credit  at  the  time  the 
paper  was  transmitted  for  collection,  the  bank  which  had  sent  it 
would  not  be  liable  to  the  owner  for  the  amount  collected.  But  if, 
as  many  authorities  hold,  the  second  indorser  is  to  be  considered 
merely  the  agent  of  his  immediate  indorser  and  not  of  the  first 
indorser,  these  consequences  do  not  follow,  and  in  case  of  negli- 
gence or  default,  the  iirst  indorser  is  liable  to  the  owner  of  the  biU 
and  not  the  second.  These  principles  are  well  illustrated  by  the 
authorities  which  have  been  cited  by  counsel  for  appellee.  In 
Allen  V.  Merchants*  Bank  of  New  York,  22  Wend.  215,  the  defend- 
ant bank  had  received  the  draft  for  collection  and  had  transmitted 
it  to  a  bank  in  Philadelphia,  through  whose  negligence  it  had  been 
lost.  Defendant  was  held  liable  for  the  loss.  In  the  case  of  Jtont- 
gamer y  County  Bank  v.  Albany  City  Bank,  7  N.  Y.  459,  the  de- 
cision was  to  the  same  effect,  and  it  was  ako  there  held  that  the 
bank  to  which  the  bill  had  been  sent  in  the  second  instance  was 
not  liable  to  the  owner  for  its  own  default.  -  Virtually  the  same 
doctrine  was  held  in  Reeves  v.  State  Bank  of  Okia^.S  Oh\6  St 
460.  In  Kent  v.  Dawson  Bank,  13  Blatchf.  237,  a  draft  wto  sent 
for  collection  to  the  defendant  bank  upon  a  party  in  Washington, 
North  Carolina.  Defendant  sent  it  to  bankers  in  that  place  then 
in  good  standing,  who  collected  it,  and  becoming  insolvent  failed 
to  pay  over  the  money.     The  defendant  was  held  responsible. 
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In  PennqrlTania  the  same  principle  was  applied  to  a  company  of 
mercantile  agents,  and  they  were  heldliable  to  the  owner  of  a  claim 
given  them  for  c<dlection  by  the  failore  of  an  attorney  to  whom 
they  had  sent  it,  who  collected  and  retained  the  money.  Brad- 
street  t.  Evereon^  72  Penn.  St.  124;  s.  c,  13  Am.  Rep.  C65.  All  these 
cases  are  based  npon  the  principle  that  the  last  collector  to  whom 
the  paper  is  sent  is  the  agent  of  the  bank  or  agency  who  sends  it, 
and  not  of  the  owner.  They  therefore  hold  that  the  first  indorser 
who  reoeiTcs  the  bill  for  collection  is  the  owner's  agent  and  takes 
the  bill  under  the  implied  contract  to  be  responsible,  notwithstand* 
ing  the  negligence  or  default  of  the  agent  whom  he  may  employ. 

The  case  of  Hoover  y.  Wiee^  91  U.  S.  308,  follows  the  Pennsyl- 
vania case  above  cited,  and  holds  that  the  attorney  to  whom  a  col- 
lecting agency  has  sent  for  collection  a  claim  belonging  to  another 
is  not  the  agent  of  the  owner.  The  opinion  however  admits  a 
great  conflict  of  authority  upon  even  that  proposition. 

It  will  be  seen  that  the  case  before  us  presents  quite  a  different 
question.  It  is  whether  a  banker  who  has  received  from  his  cor- 
respondent a  draft  indorsed  for  collection,  which  is  indorsed  in 
like  manner  to  his  correspondent,  can  collect  the  paper  and  appro- 
priate the  proceeds  to  the  latter's  debt  to  him  and  refuse  to  pay  the 
owner.  It  is  not  necessary  to  decide  that  he  is  the  owner's  agent 
in  order  to  determine  that  he  cannot  do  this.  He  has  received  the 
owner's  money,  knowing  by  the  indorsements  upon  the  draft  that 
it  is  his  and  will  not  bo  permitted  to  withhold  it  from  him. 

The  authorities  in  support  of  this  proposition  are  overwhelming. 
The  following  cases  from  courts  of  high  authority  are  directly  in 
point:  Sweeney  v.  Easter,  1  Wall.  166;  Cecil  Bank  v.  Fartner^ 
Bant  of  Maryland,  22  Md.  148;  Sigourney  v.  Lhyd^  8  B.  ft  C. 
62ii;  5  Bing.  525;  Trenttel  JjTat.  Bank  v.  Barandon,  8  Taunt. 
100;  Blaine  v.  Bourne,  11  B.  I.  119;  s.  c,  23  Am.  Rep.  429;  see 
also  White  v.  2fat.  Bank,  102  XT.  S.  658;  Hook  v.  Pratt,  78  N.  Y. 
371;  8.  c,  34  Am.  Rep.  539;  1  Dan.  Neg.  Inst,  g§  336,  698  et  seq.; 
Story  Prom.  Notes,  §  l43. 

The  only  case  holding  the  contrary  doctrine  is  Hyde  v.  First  Nat. 
Bank,  7  Biss.  156.  The  court  seemed  to  consider  that  it  was  con- 
strained to  its  decision  by  the  principle  decided  in  Hoover  v.  Wise, 
suftra,  and  claimed  that  opinion  was  in  conflict  with  the  former 
decisions  of  the  same  court  in  Sweeney  v.  Easter,  before  cited.  An 
examination  of  the  two  cases  will  show  that  there  is  no  conflict 
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between  them,  and  the  opinion  in  Hoover  y.  Wise  recognizes  none, 
and  although  there  it  contains  an  elaborate  discussion  of  the 
authorities,  it  does  not  name  the  case  of  Sweeney  v.  Battier  for  the 
obvious  reason,  as  we  think,  that  the  two  decisions  were  dependent 
upon  wholly  different  principles. 

The  question  before  us  is  not  one  of  agency.  A  party  may  be 
held  liable  as  a  trustee  of  another,  or  for  the  conversion  of  his 
money,  though  not  an  agent.  The  proposition  which  determinea 
the  rights  of  the  parties  here,  is  that  appellee  coUeciied  appellant's 
money,  knowing  it  to  be  such,  and  must  be  held  to  have  received 
it  for  appellant's  use  and  benefit. 

Because  the  court  below  did  not  charge  the  jury  to  this  effect^ 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Oalveston  City  Bailboad  Gompant  v.  Hibwitt. 

(87  Tex.  473.) 
Bailroad — street — dviy  toward  ehUd  an  track. 

A  street  ndlwajr  cdmpanjr  is  boand  to  exemise  the  highest  degree  of  diligence' 
to  discover  and  avoid  injuring  a  yoang  child  on  its  track.* 

ACTION  for  negligent  personal  injury.     The  opinion  states  the 
facts.     The  plaintiff  had  judgment  below. 

F.  Charles  Hume,  for  appellant. 

M.  E.  Kleberg  and  B.  D,  Oavin,  for  appellee. 

Stattok,  a.  J.  The  charge  of  the  court  complained  of  in  the 
second  assignment  was  correct,  and  there  was  evidence  which  made 
the  charge  applicable  to  the  case.  The  api^ellee,  a  child  nineteen 
months  of  age,  Was  seen  on  the  track  of  appellant's  street  railway, 
in  advance  of  an  approaching  car,  which  ran  over  him.  Whether 
the  driver  saw  the  child  does  not  appear,  but  the  inference,  from 
the  fact  that  he  did  not  stop  the  car  until  he  had  reached  the  next 
corner  after  running  over  the  child,  is  that  he  did  not. 

♦  See  note,  88  Am.  Rep.  637. 
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The  only  person  who  testified  in  the  case  saw  the  accident  at 
the  distance  of  about  one  hundred  feet  from  the  approaching  car, 
saw  the  child  on  the  track  between  himself  and  the  car>  and  gave  a 
warning  cry  of  danger,  which  was  unheard  or  unheeded.  The 
driver  was  on  the  car,  bat  whether  at  his  post  or  inside  of  the  car 
is  left  in  donbt.  The  animal  drawing  the  car  seems  to  hare  seen 
the  danger,  which  the  driver  ought  to  hare  seen,  and  ran  off  to  one 
side  of  the  track. 

The  accident  occurred  in  a  public  street  about  four  or  five 
o'clock  on  a  bright  afternoon.  The  charge  given  without  request 
made  the  right  of  the  appellee  to  recover  to  depend  upon  the  fact 
that  his  injury  resulted  from  the  negligence  of  the  driver,  and -it 
assumed  no  fact.  It  informed  the  jury  that  ''negligence  is  the 
want  of  such  care  and  prudence  as  prudent  persons  observe  under 
similar  circumstances,  and  negligence  is  a  question  of  fact  to  be 
proved  just  as  any  other  fact,''  and  that  the  burden  of  proving  its 
existence  rested  upon  the  plaintiff. 

At  the  request  of  the  defendant  the  court  gave  the  following 
instructions:  ''If  you  believe  from  the  evidence  that  the  plaintiff 
was  injured  by  being  run  over  by  the  car,  you  will  find  for  defend- 
ant unless  it  appears  to  your  satisfaction  that  the  running  over  of 
the  plaintiff  by  the  car  was  by  reason  of  the  negligence  of  the 
driver. 

"  If  you  believe  ftom  the  evidence  that  the  plaintiff  was  injured, 
but  do  not  believe  that  such  injury  resulted  from  the  plaintiff 
being  rim  over  by  the  car,  you  will  find  for  the  defendant" 

The  brief  and  argument  for  appellant  assert  that  the  charge 
'<  absolutely  assumes,  presupposes,  that  the  plaintiff  was  injured 
by  the  defendant,  and  that  the  injury  was  due  to  defendant's 
negligeiice."  The  charges  contain  no  such  assumptions  and  are 
remarkably  free  from  such  defects. 

'  At  request  of  counsel  for  appellee  the  court  instructed  the  jury 
as  follows:  "The  jury  are  instructed  that  it  was  the  duty  of  the 
defendant  company  to  exercise  the  highest  degree  of  diligence 
toward  a  child  of  tender  years  and  without  discretion,  and  that 
stight  negligence  would  make  defendant  company  liable  in  dam- 
ages."   This  charge  is  assigned  as  error. 

Since  the  case  of  Ooggs  v.  Bernard^  three  degrees  or  grades  of 
negligence  with  their  equivalent  grades  of  diligence  have  been 
recognised  by  English  and  American  text-writers,  and  by  the. 
V0L.LX  — 5 
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ooqrts;  but  however  correct  in  theory  the  classification  may  be,  the 
i^tmost^  difiScalty  has  been  found  by  the  courts  in  applying  it  ta 
the  ordinary  affairs  of  life ;  and  many  of  the  most  learned  hare 
regretted  their  recognition,  while  all  in  the  actual  adjudication  of 
cases  have  more  or  less  ignored  the  classification.  While  to  the 
mind  of  the  learned  jurist,  trained  to  theoretical  refinements  and 
capable  of  making  nice  distinctions,  grounds  on  which  the  grades 
may  stand  may  be  perceived,  yet  the  same  minds,  when  called 
niK>n  to  apply  the  theories  to  the  facta  of  given  cases,,  will  be 
unable  to  fix  the  point  in  fact  at  which  the  one  grade  ceases  to 
exist,  and  another  begins. 

Theories  which  cannot  be  given  a  practical  effect,  even  by  those 
most  skilled  in  technically  correct  theorizing,  certainly  ought  npt 
to  be  given  much  weight  in  the  adjudication  of  the  multifomi 
affairs  of  life,  which  must  h6  conducted  through  persons  of  ordinary 
intelligence  largely  without  any  theoretical  or  technical  learning. 

When  a  person  inadvertently  omits  or  fails  to  do  aoxfie  act  re*, 
quired  in  the  discharge  of  a  legal  duty  to  another,  whether  such 
duty  arises  from  contract  or  from  the  nature  of  the  employment 
in  which  the  person  is  en^ged,  then  such  an  omission  constitutea 
actionable  negligence,  if  aci  an  ordinary  or  natural  sequence  it  pro-, 
duces  damages  to  another.  j 

The  omission  may  be  classified  as  gross  or  slight  negligence  lair 
simply  as  negligence,  or  as  failure  to  use  the  highest,  ordim^ry  or 
slight  degree  of  diligence,  but  the  legal  obligation  at  all  events,  to 
make  compensation  to  the  injured  person  exists- i|  the  omissioni 
was  a  breach  of  duty  and  the  proximate  cause  of  the  injury. 
What  facts  will  constitute  that  diligence  which  the  law  reqniuM,* 
must  depend  on  the  circumstances  of  each  parj^icular  case.-.  The 
omission  must  be  considered  in  relation  to  the  business  in  which, 
the  person  whose  duty  it  is  to  exqrcise  care  is  engaged. 

If  the  business  be  one  hazardous  to  the  lives  of  others,  the  caie 
to  be  used  must  be  of.  a  nature  more  exacting  than  required  where 
no  such  hazard  exists;  the  greater  the  hazardrthe  more  complete, 
must  be  the  exercise  of  care. 

'  The  exercise  ot  that  care  requisite  to  the  discharge  of  a  l<3gal 
duty  toward  an  adult  person  of  intelligence  and  not  wanting  in 
physical  ability  to  take  care  of  himself,  if  exercised  toward  a 
child  ot  tender  years,  wanting  in  intelligence  and  ability  to  take 
caie  of  itself ,, would  oft^n  i^^ount  to  what  is  usually  termed  grofis. 
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negligence.  A  railroad  carrier  of  passengers  may,  without  subject* 
ing  itself  to  the  charge  of  negligence,  permit  an  adult  passenger  ik> 
pass  and  repass  from  one  passenger  car  to  another  while  in  motion, 
or  to  select  his  own  seat  or  position  in  a  car,  if  there  be  not  some 
danger  in  the  position  not  open  to  the  obserration  of  the  passenger; 
but  were  an  infant  of  tender  years  and  without  discretion,  travel- 
ling with  its  parents,  to  escape  from  their  control  and  to  attempt  to 
do  the  same  things,  it  would  evidently  be  the  duty  of  the  servants 
of  the  carrier,  if  they  knew  of  it,  to  restrain  the  acts  of  the  infant 
in  these  respects  or  any  other  from  which  injury  to  it  was  likely  to 
result;  and  a  failure  to  do  so  would  be  negligence,  which  would 
Tender  the  carrier  liable  for  any  injury  that  might  result  from  such 
neglect. 

It  is  frequently  said  that  a  carrier  of  passengers  is  bound  to  ezer- 
eise  a  high  degree  of  cariB  for  their  safety;  and  that  for  an  injury 
resulting  to  them  from  what  is  termed,  negligence  .or  slight  negli- 
gence, the  carrier  will  be  liable;  and  that  the  duty  to  exercise 
extreme  care  results  from  the  contract  of  carriage,  express  or 
implied.  This  is  true,  but  it  is  not  the  whole  truth,  for  the  duty 
arises  from  the  hazardous  character  of  the  business,  and  the  fact 
that  human  life  is  imperiled  by  it.  The  contract  creates  the  rela«> 
tion  of  carrier  and  passenger,  but  that  is. not  the  main  souroe  from 
.which  q>rings  the  duty  of  the  carrier  to  exercise  a  high  degree 
of  care.  - 

It  has  sometimes  been  said  that  a  carrier,  owes  no  duty  to  persons 
other  than  passengers  and  employees,  other  than  that  it  must  not 
intentionally,  willfully  or  wantonly  injure  them.  This  doctrine  has 
not  been  sanctioned  in  this  State. 

Ordinary  railway  companies,  running  cars  propelled  by  steam, 
have  the  exclusive  right  to  the  use  of  their  tracks,  except  at  such 
places  as  they  are  intersected  by  public  crossings  or  such  private 
ways  as  they  may  permit,  and  they  may  therefore  expect  that  no 
one  will  violate  this  right,  and  may  rely  upon  a  clear  track,  but  it 
h  very  generally  held,  that  notwithstanding  this,  such  is  the  haz- 
ardous nature  of  the  business  in  which  they  are  engaged,  it  is  the 
duty  of  such  carriers,  and  not  only  for  the  safety  of  their  passen- 
gers, but  for  the  safety  of  anyone  who  maybe  on  the  track,  to  keep 
a  lookout  Street  railways  have  no  exclusive  right  to  the  use  of 
the  p:irt  of  the  street  covered  by  their  track,  but  all  persons  have 
the  right  to  use  the  street  for  the  purposes  for  which  streets  are 
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ordinarily  a^d,  and  from  this  fact  sach  companies  may  expect 
that  other  persons  will  use  the  street,  as  they  have  the  right  to  do, 
and  it  is  therefore  incumbent  upon  them  to  ascertain  whether  the 
track  be  clear. 

This  duty  the  law  casts  upon  them  as  one  of  the  conditions  on 
which  they  are  permitted  to  use  streets,  which  to  some  extent  they 
divert  from  the  more  ordinary  uses,  for  the  private  advantage  of 
the  carrier,  as  well  as  the  public  convenience.  This  duty  is  as 
firmly  fixed  on  this  ground,  and  upoii  the  ground  of  the  hazardous 
character  of  such  a  business  conducted  in  the  street  of  a  town  or 
city,  as  U  the  duty  of  the  carrier  of  passengers  by  steam,  fixed 
by  the  hazard  of  that  business  to  human  life,  or  by  the  contract  for 
carriage. 

If  a  person  be  seen  on  the  track  of  either  class  of  railway,  it  may 
b(*  assumed,  if  the  person  be  an  adult,  th^t  he  will  leave  the  traclc 
before  the  train  or  car  reaches  him,  and  this  presumption  may  bo 
indulged  so  long  as  danger  does  not  become  imminent,  but  no 
longer.  From  the  time  that  danger  is  seen  to  be  imminent  it 
becomes  the  duty  of  such  a  railway  company  to  use  the  highest 
degree  of  care  to  arrest  it,  and  a  failure  to  do  so  will  constitute 
culpable  negligence,  which  may  or  may  not  fix  liability,  as  that 
quention  may  be  affected  by  the  contributory  negligence  of  the 
injured  person.  No  such  presumption  however  can  be  indulged  as 
to  the  prudent  conduct  of  an  infant  of  no  greater  age  than  was  the 
plamtiff  at  the  time  he  is  alleged  i;o  have  been  injured. 

It  may  be  4issnmed,  as  matter  of  law,  that  it  is  the  duty  of  a 
street  railway  company  to  know-that  the  track  in  advance  of  its  CMr 
is  clear,  and  that  it  will  be  liable  for  any  injury  resulting  from  the. 
want  of  this  knowledge,  unless  its  liability  is  defeated  by  the  con- 
tributory negligence  of  the  injured  person,  or  unless  it  appears 
that  the  person  injured  went  upon  its  track  at  a  place  so  near  the 
approaching  car  that  the  driver,  by  the  exercise  of  care,  could  not 
avoid  the  injury  after  the  person  was  seen  or  might  have  been  seen. 
This  involves  the  proposition  tliat  such  a  railway  company  is  bound 
to  use  such  diligence  as  will  enable  it  to  know  whether  the  track 
in  front  of  its  car  is  clear,  and  if  to  this  end  the  exercise  of  the 
highest  degree  of  diligence  is  necessary,  it  must  be  used 

If  it  be  seen  that  a  person  is  on  the  track  or  such  a  railway  com- 
pany,  in  advanci'  of  its  car,  it  must  use  such  care  as  will  avoid 
injury  to  such  person,  if  this  can  be  done,  and  for  failure  to  do  sd 


MARCH  TBBM,  1887.  37 

^■^— ^■■— ^— ^— »~  '  '  ■        ■    ..I        ■ 

Oaly«ston  Citj  BailiopdComiNU&j  ▼.  Hewitt. 

it  will  be  liable  for  the  injury  resaltiog,  anless  sach  liability  it 
defeated  hj  the  coDtribator|r  negligeoce  of  ^he  injured  person.  The 
care  reqnisite  to  ayoid  injury  in  such  a  caise  embraces  every  degree. 
The  diarge  of  the  coart  must  be  considered  in  relation  to  the  fuott 
of  the  particalar  case. 

In  the  case  before  ns»  the  nneontroverted  fact  is  that  the  child 
was  on  appellant's  track  in  advance  of  the  car.  Whether  it  was. 
seen  by  the  driver  is  not  shown,  but  we  concnr  in  the  opinion  of 
counsel  for  appellant,  after  a  careful  examination  of  all  the  evi- 
dence, that  the  driver  did  not  see  it.  It  was  his  duty  to  exercise 
the  highest  degree  of  diligence  to  ascertain  whether  persons  were 
en  the  track  in  advance  of  the  car ;  and  in  so  far  as  the  charge 
complained  of  affects  this  question,  it  was  correct.  If  the  driviur 
saw  the  child  on  the  track  in  advance  of  the  car,  it  was  his  duty  to 
exercise  all  the  diligence  then  possible  to  avoid  injury  to  it ;  and  in 
this  aspAct  of  the  case  the  charge  was  not  erroneous. 

It  is  insisted  that  "  the  reasonable  and  probable  conclusion  is 
that  the  child  placed  itself  suddenly  on  the  track  immediately  in 
front  of  the  car,  -so  that  he  was  not  discernible  by  the  driver ;  or 
being  discernible,. was  seen  too  late  to  enable  the  driver  to  avert  the 
catastrophe; "  and  that  f*  this  inference  is  strengthend  by  the  fur- 
ther  fact  *  *  *  that  the  mule  drawing  the  car  ran  off  to  one  side  of 
the  track.  The  child  must  have  placed  himself  suddenly  and  im- 
mediately in  front  of  the  mule,  so  near  that  the  momentum  of  the 
oar  hurried  it  over  him  and  concealed  him  from  the  view  of  the 
driver  at  the  very  moment  of  the  animal's  abrupt  rearing  to  one 
side."  Whether  this  was  so  was  for  the  jury  to  determine.  .  If 
however,  such  was  the  fact,  it  was  still  proper  that  the  appellant 
should  have  been  held  to  that  degree  of  care  required  by  the  charge; 
imder  which  the  jury  may  have  come  to  the  conclusion,  even 
though  the  child  suddenly  entered  upon  the  track  but  a  short  dis* 
iance  in  front  of  the  car,  that  the  injury  might  have  been  averted 
had  the  driver  used  such  care  as  the  charge  required,  after  the  child 
was  seen  or  ought  to  have  been  seen. 

[Omitting  questions  of  fiict.] 

Judgtneni  affirmed. 
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Underaocmtnct  to  farniBh  materials  and  perform  labor  in' altering  an  ezSitfii^^ 

•tractme,  aooording  to  agreed  spedfications;  with  no  ^Tlsion  as*  to  tim^  of  ^> 

-payment,  if  the  strdotare  is  destroyed  by  fire^  without  the  fault  of  eith0r> 

;  party,  when  the  work  Jias  been  only  partly  performed,  the  builder  may^ 

,  recover  quantum  p^eruU.^  , 

1  OTION  for  work  and  materials.    The  opinioii  sbtto  the  dase.^ 
A     The  plaintiff  had  judgment  below. 
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'2>0tfM' <£  Z>a«f(ZMm/ for  appellant. 

*  Gio.  P.  Finlay,  for  appellee. 

&tAYT0is(,  A.  J.:  It  appears  that  some  time  prior  to  September; 
1,  1885,.  the^  appellant  desired  to  have  alterations  and  repairs  made> 
on  his  dining-room,  which  did  not  involve  the  eintire  reconstruction.^ 
Of  that  part  of  the  house  on  which,  he  desired  work  done.  He: 
caused  specifications  and  general  designs  of  the  woric  desired  to  be: 
done  to  be  drawn  by  an  architect  and  designated  as  ^'Desig98  for. 
remodeling  of  dining-room  in  residence  of  Albert  Weis,  Esq.'*, 
Through  the  architect. he  sought  bids  from  the  builders  and  me-j 
chanics  for  the  work,  plans  and  specifications  being  giyen.  , 

.  The  appellee  made  two  propositions  to  do  the  work  and  fumbh; 
tiie  material,  which  were  as  follows : 

'' QjLLVlsarois,  Septanber  1,1885.    * 

Mr.  N.  J.  Clattok,  Architect : 

The  undersigned  will  agree  and  contract  to  remodel  house  for, 
Mr.  Weis,  as  per  plans  and  specifications  and  details  [meaning  thoee, 
referred  to  in  said  Exhibit  A]  made  by  you  fit  the  undermentioned 
figi^s,  to-^it :  ., 

''For  all  work  and  material  except  that  contained  in 
painter's  specifications,  using  openings  as  they  are  at 
present t798  00 

*See  note,  86  Am.  Rep.  486. 
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WeisY.  Derlin: 

^  Or  with  all  new  op^ningd-  iq  the  dimiig-f<>6iii  to  corre* 
i       spond  with  details,- 1  te  take  all  opehmgs,  grates  and 

>•'  numtelji  fed^-n... •  ••.'.'■•  •  ^ .-  .^  .>. •.  i  • ; .  •  .-•  •'•-^.  ^  ».•...;.••  •  to50  00 

•  •     «:   ^<ritaqfeceftifllj,    ■  • 

•'(Signed)     .  ;"  ;  >  '  i?^»Y  Dbvuk.** 

1  The  propoeition  to  ternish  the  niateiial  and  do  the  laber  for 
t85d^was  accepted^  and' the  gT<»ater  part  of  the  material  necessary 
and  labor  to  be  done  went  into  the  building  before  the  thirteenth  of 
Homnber,  1885,  at  which  time  the  entire  bailding/withotit  faalt 
ef  either  party,  was  destroyed  by  the  great  fire  which  then  occnrred 
in  Oalyeston^  There  was'  no  agreement  as  to  the  time  when  the 
payment  for  the  material  and  labor  should  be  made. 
»  This  action  wad  broaght  to  recoVer  for  the  material  fnmished 
sbd  the  labor  done,  and  the  court  instructed  the  jntj  as  follows  : 
VU  yon  belieye  from  the  evidence  that  the  agrBemeht  between 
jriaintiff  and  defendant  was  that  the  plaintiff  was,  for  the  sum  6( 
$850,  to  do  the  work  and  furnish  the  materials,  all  at  his  own 
Expense,  and  repair  the  L  of  defendant's  building  according  to  the 
Idaa  and  specifications  in  evidence,  and  thftt  the  plaintiff,  in^ 
aeeordanoe  with  the  contract,  had  done  a  part  of  the  work  and  had' 
Attached  a  part  of  the  materials  to  the  building,  but  that  before 
the  completion  of  the  contract  the  building  and  all  the  materials 
on  hand  were  destroyed  by  the  great  fire  of  November  13, 1885, 
IfiliiDnt  the  fault  of  either  party,  then  your  verdict  should  be  for 
tke  plaintiff  for  such  a  pro  rata  part  of  the  contract  price  as  the 
work  and  materials  wrought  into  the  building  bears  to  the  entire 
work  and  materials  contracted  for,'' etc^ 

'There  was  a;  verdict  and  judgment  in  favor  of  the  appellee  for 
t500  and  interest  on  that  sum  from  November  13,  1885. 
:  The  defendant  denied  his  liability  under  the  facts,  aind  as  a* 
farther  defense  orged  that  it  was  the  duty  Of  the  plaintiff  to  hiave' 
taken  out  insurance,  and  that  his  failure  to  do  so  was  such  negli- 
gebce  as  would  defeat  his  right  to  recover^  The  court  excluded 
evidence  tending  to  show  that  it  was  usual  for  builders  to  take  out 
what  are  termed  **  builder's  risks,"  and  it  was  urged  that  this  was 
error.  We  are  of  the  opinion  that  there  was  no  error  in  this 
i:nling. 

That  the  builder,  for  his  own  protection,  might  have  taken  insur- 
ance, in  no  way -affects  his  right  to  recover;  nor  could  the  fact  that 
the  btiilder  may  have  had  stach  a  right  4n  any  Way  prevent  the 
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owner  from  taking  sach  insoranoe  ou  hi3  own  property  as  he  might 
deem  necessary  for  his  own  protection.  If  a  bnilder  be  willing  ta 
trust  to  the  solvency  of  the  person  for  whom  he  does  work  und  fur- 
nishes material,  the  latter  has  no  right  to  thrust  npon  him  the 
bulrden  of  insuring  property  on  which  he  does  work. 
.  It  is  well  settled  that  if  one  undertakes  to  furnish  the  material 
and  build  a  house  or  other  structure  for  another^  the  same  to  be 
paid  for  when  the  work  is  completed,  that  the  builder  cannot  ror 
cover  for  the  partial  construction  in  case  the  structure  be  destroyed 
without  fault  of  either  party;  and  this  rule  applies  when  the  struo^ 
tare  is  such  as  to  make  it,  from  day  to  day,  as  erected,  a  part  of 
the  land  to  which  it  is  intended  to  be  permanently  attached  a^ 
well  as  to  a  structure  chattel  in  its  nature.  This  rule  has  its 
foundation  in  the  fact  that  it  remains  possible  for  the  bnilder  to 
complete  the  structure  though  in  an  unfinished  state  it  be  partially 
or  wholly  destroyed,  and  he  is  therefore  left  under  the  full  obliga^ 
tion  of  his  contract. 

,  In  such  a  case  though  the  structure  may  have  been  so  attached 
to  the  land  as  to  become  a  part  of  it,  and  therefore  the  property  of 
the  owner  of  the  land,  the  maxim,  rea  perit  domino^  has  not  been 
given  effect 

In  the. case  before  us  the  appellee  undertook  to  furnish  material 
and  to  perform  labor  to  complete  an  entire  job.  The  thing  to  be 
done  however  consisted  in  making  alterations  in  an  existing  thing, 
which  in  the  nature  of  things  was  impossible  after  the  thing  to 
be  altered  was  destroyed,  unless  the  owner  saw  proper  to  restore 
the  house  to  the  condition  in  which  it  was  before  the  alteration 
began  or  at  the  time  of  its  destruction.  This  he  did  not  elect  to 
do,  and  it  was  not  the  duty  of  the  plaintiff  to  do  so.  Had  thid 
^en  done  it  may  be  that  the  plaintiff  ought  not  to  recover  until  he 
completed  the  work  he  undertook,  and  that  the  maxim  would  not 
apply. 

It  is  said  that  ^Mt  is  very  clear,  at  the  common  law,  that  if  th^ 
thing  of  the  employer,  on  which  work  is  done  and  for  which  ma^ 
terial  is  furnished,  is  by  accident,  and  without  any  fault  of  the 
workman,  destroyed  or  lost  before  the  work  is  completed  or  the 
thing  is  delivered  back,  the  loss  must  be  borne  by  the  employer, 
and  he  must  pay  the  workman  a  full  compensation  for  the  work 
and  labor  already  done  and  material  found,  although  he  has  derived 
Qo  benefit  therefrom."  Story  Bailm.  426a,  citing Mentham  v..  Jlkaw0$i. 
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3  Burr.  15d9,  rad  Gttteii  y,  Mawman,  1  Tannt.  137.  It  is  difficult 
to  tell  from  an  examination  of  these  cases  whether  the  labor  and 
material  embraced  an  entire  job  which  a  contract  had  been  made 
to  complete. 

The  author  intimates  an  opinion  howeyer  that  one  contracting  to 
do  work  and  furnish  material  on  a  thing  by  the  job  for  a  stipulate^ 
price,  would  pot  be  entitled  to  recoTer  compensation  pro  tanio  for 
hia  labor  and  material  applied  to  it  if  the  thing  be  destroyed  before 
completion,  and  cites  the  cases  of  Jppkby  t.  Myers f  L.  B.,  2  0, 
p.  651,  and  Brumby  t.  Smiih^  3  Ala.  123.  These  cases  support 
the  rule,  but  notwithstanding  the  high  character  of  the  courts  by 
Vhich  they  were  decided^  we  are  not,  under  the  former  deci9ions 
inade  in  this  State,  prepared  to  follow  them.  On  this  questioii 
there  has.  been  great  difference  of  opinion. 

In  Hollis  T,  C%ipman,  36  Tex.  1,  it  appeared  that  a  carpenter 
bad  eontracted  to  furnish  the  material  and  do  the  woodwork  on  the 
defendant's  brick  buildings,  then  in  pourse  of  construction,  for  ^ 
specified  sum,  but  before  the  buildings  were  completed  the  houses 
were  destroyed  by  fire  without  fault  of  either  party.  In  an  action 
by  the  carpenter  to  recover  for  material  furnished  and  labor  don^ 
by  him»  it  was  held  that  he  was  entitled  to  recoyer. 

In  deary  v,  Sohier,  1.20  Mass.  210,  it  appeared  that  a  persoi| 
contracted  to  lath  and  plaster  a  building  at  a  named  price  per 
square  yard,  and  that  he  had  done  the  greater  part  of  the  work 
when  the  building  was  destroyed  by  fire .  without  fault  of  either 
party.  In  disposing  of  the  case  the  court  said:  **  The  bnildinj^ 
having  been  destroyed  by  fire  without  fault  of  the  plaiajbiff,  so  that 
he  could  not  complete  his  contract,  he  may  i^cover  under  accoui^t 
for  work  done  and  material  furnished."  Lord  y.  Wheeler,  1  Oray^ 
282;  Wells  y,  Oalnan,  107  Mass.  514,  517;  8.  c,  9  Am.  Bep.  G5. 
The  contract  in  that  case  made,  no  provision  as  to  time  when  th^ 
work  should  be  paid  for,  and  it  was  no  less  entire  in  its  nature  than 
|t  would  have  been  had  the  agreement  been  to  furnish  the  material 
and  do  the  work  for  a  gross  sum. 

In  ^he  case  before  us  the  completion  of  the  work  agreed  to  be 

done  had  become  impossible  from  the  destruction  of  the  house  to 

be  altered  and  repaired,  and  the  work  and  material  furnished  were 

represented  by  the ;aIteiiitions  and  improvements  so  far  as.made^ 

which. had  become  the.  property  of  the  defendant,  and  it  would 

feem  that  the  case  is  one  in  which  the  maxim  res  perii  domino  may 
V0L.LX  — 6 
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find  just  applicai;i6ih  -  The  ^cosiBtf  vhichvljold  tliata  rteotery  oan*> 
not^  be  had  in  sueh  dases -are  Inndeta^ rest  largely  on  the  entirety  of 
tbe^ntracty  and  the  hbldili^  in  %hh  ^nirtieular-  jorifidictidn  that 
apportionment  cannot  be  made.  -  '.* 

^'  The  tendency  of  recehtdockiohs-haa  been  to  ameliorate  thatTule, 
tad  in  this  State  it  has  lon^  ceased  kv  be  reoognited;  "> 

'^'  As  was  said  in-CVirroU  v.  WeM^,-  i6  Tex.  149^  ^hich  aMie^on  tf 
eontract  to  do  the  entire  Woodwork  on  a  baildmg^' according  to  the^ 
modern  decisions  and  the  diecisiohs  of  this  courts  the  rale  appears 
to  be  that  i^  the  employee  abandons  hifl^isoBtilMJtihe  employer  shall 
fie  charged  with  only  the  reaaomble  worthy  or  tli6  iimoHnJb  of  beneU 
fit  he  has  received  on  the  whole*  tratisaction^  and  in  estitiiating  the 
iitmoiint  the  cohtraet^price' cannot-  t>e  etceeded.  '  The  former  is 
allowed  to  recover  for  his  part  performance  its  reasonable  worthy 
flbt  to  exbeed  the'cohtraet-pFiee^-tad  the  latter  to  recoap  or  recover 
his  damages  for  th^  breach  of  contract  by  the  fomer.  ■  Wben  thd^ 
eniployee  is  discharged  without  cansci^^r  is  prevented  {ijir  th%ein^ 
ployer  from  completing  the  performknce>  he  is  entitled  toretaver 
for  the  part  perfornied  and  the  damages  he  has  sustained  by  botach 
^  contrJElbt  by  the  en^ployer.  If  both  parties  have  broken  the  con^ 
tract  or  there  has  been  a  mutual  abandonment  of  it  by  both.partiest 
ffae  employee  is  entitled  to  recover  the  reasonable  worth  of  the  ser- 
vices he  has  rendered  the  employer.** 

If  siich  b^  the  rule,  even  in  case  of  violatioif  of  contract,  thecm^ 
ployee  certainly  cannot  be  denied  a  recoveiy  when  by-  inevitable- 
accident  he  has  been  prevented  from  performing  the  contracts  The 
case  of  Chnzales  College  v.  McHwfh,  21  Tex.  .25>7,  which  was  a 
ease  of  builder's  contract,  the  rule  in  force  in  'this  State  is  further- 
illustrated.  HiUyardY.  Crahtree,  11  Tex »  264,  Was  a  ciise  arisin jf 
on  a  builder's  contract,  entire  in  its  nature,' which  the  employee- 
was  prevented  from  completing  by  his  sickness,  aiid'  the  same  nile^ 
was  enforced.  '^  If  li  contract  which  is  entire,  after  part  perform^ 
ance,  is  resdnded  by  the  mutual  consent  and  act  of  the  parties  as 
to  the  residue;  or  the  further  performance  is  prevented  by  law,  or 
theactof  Ood,  without  the  fault  of  either  party,  the  contractor 
inay  recover  on  a  quantum  meruit  for  what  he  has  done.  In  such 
case  neither  party  id  in  fault,  and  therefore  is  not  responsible  to  the 
other  for  failing  to  fulfill' the  entire  contract  In  a  recovery  on  a. 
Quantum  meruit  there  is  ahUpportionineiit  of  iso  much  dF  the  agreed 
f^ompcn^ution  to  thd  contractor  iA  he  has  earn'ed  in  what  he  ha^ 
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done;  he  recovers  sach  part  of  the  entire  compeDsation  as  is  equal 
to  the  part  be  has  perf onb^^d^  iof  the  cSoilKre  contract."  2  Suth. 
Dam.  507.    This  was  the  rale  of  the  civil  law.     1  Domat,  533. 

The  measare  of  damages  givea  .hj^  the  charge  was  in  accordance 
with  what  we  understand  to  be  the  recognized  rale.  College  v. 
McHugh^  %l  JTex..  ^V^mi^  v.,  Ck»pm(m*  3§  ^ex.  3;  2  Sath. 
Dam.  5ai^  KeldDrtm  836-388.    ■       "..I  >\  '  /    S  '  O 

The  last  assignment  of  error  is  ''the  coart  erred  m  refusing  to 
give  the  several  charges  asked  by.  the  defendant,  numbered  respect- 
ively one,  two,  three  and  four,  set  out  in  the  record.'' 

The  assignment  points  put  no  specific  matter  of  error  and  cannot 
be  considered.  *^      '^     ^  -    ^ 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 

Judgment  qffirmed. 
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OHminaikMd — homieids  —  deeeoied'inegiectiifwcwUL 

On  a  trial  for  murder,  the  ooart  chaiged  that  if  death  enaaes  from  a  wound 
inflicted  in  malice^  bat  not  in  its  nature  mortal,  bat  which  is  neglected  or 
mismanaged,  the  defendant  mast  be  held  gailt^,  nnleae  it  clearlj  appears 
that  the  neglect  and  mismanagement  were  the  sole  cause  of  the  death.* 

/CONVICTION  of  manslaagbter.    The  opinion  states  the  case. 

D.  3.  Fearing  and  Wetts  A  WiUianuon,  for  appellant. 
T.  M.  Miller,  attorney-general,  for  State. 

CooPBB,  C.  J.  It  appears  in  evidence  that  the  appellant  on  the 
4th  day  of  July,  1884,  shot  one  Ford,  inflicting  npon  him  a  yery 
dangerous  wound.  Ford  was  treated  by  a  physician  for  some  days 
and  discharged  with  a  warning  from  the  physician  that  his  condition 
required  great  prudence  on  his  part.  Ford  was  imprudent,  and  on 
the  2d  of  September  died  from  inflammation  of  the  bladder,  which, 
the  attending  physician  states,  was  shown  by  a  post-mortem  exami- 
nation to  have  been  a  result  of  the  wound. 

On  the  trial,  the  court,  at  the  instance  of  the  State's  attorney, 
gave  two  charges  (the  first  and  third),  to  which  exception  was 

•  See  8UUe  v.  BanOey  (44  Conn.  587).  26  Am.  Rep.  486. 


OCTOBER  term;  1886.  45 

Cnun  ▼.  Bute. 

taken  by  the  accused.  It  is  only  necessary  to  state  the  third  in- 
straction^  since  that  anhounced  the  law  more  strongly  against  the 
defendant  than  the  first;  It  is  as  follows:  ''If  death  ensaes 
from  a  woand  given  in  malic<s  bat  not  in  its  nature  mortal,  but 
which  being  neglected  or  mismaoaged,  the  party  dies,  this  will  not 
excuse  the  party  who  gave  it^  but  he  will  be  held  guilty  of  mnrder, 
unless  it  clearly  and  certainly  appears,  either  by  the  evidence  offei^ 
on  the  behalf  of  the  State  or  the  defendant,  that  the  deceased's  own 
neglect  and  want  of  care,  and  not  the  wound  itself,  was  the  sole 
cause  of  his  death;  for  if  the  wound  had  not  been  given  the  party 
had  not  died.'' 

In  Mr  Beth  v.  Staiey  50  Miss.  81,  an  instruction  practically  the 
same  as  the  one  here  given,  in  the  view  in  which  it  was  considered 
by  the  court,  was  declared  to  be  erroneous. 

In  that  case  the  facts  as  given  by  the  court  were,  that  a  danger* 
ofUB  but  not  necessarily  fatal  wound  in  the  abdomen  had.  been  in- 
flicted, the  cut  penetrating  so  deep  that  the  entrails  protruded. 
One  Patrick,  not  a  physician,  had  administered  chloroform,  re- 
placed the  bowels,  and  sewed  up  the  wound.  The  physician  who 
subsequently  attended  the  wounded  man  testified  that  Patrick's 
treatment  was  not  good,  saying  that  the  wounded  man  died  about 
aizty  hours  after  the  wound  was  inflicted,  as  he  supposed,  from  in- 
flammation of  the  bowels;  that  in  his  opinion  death  was  caused  by 
the  wound,  and  that  wounds  in  the  abdomen  were  dangerous  but 
not  necessarily  fatal. 

On  these  facts  the  court  said:  ''If  there  be  misgovernment  on 
the  part  of  the  medical  attendant,  from  ignorance  or  inattention, 
this  would  form  no  exculpation  if  the  wound  was  mortal.  Arch. 
Cr.  Prac.  and  Plead.  2»i2.  But  if  the  wound  were  merely  danger- 
ous, and  the  bad  treatment  the  proximate  and  immediate  cause  of 
the  death,  the  result  would  be  different.'' 

For  the  proposition  that  for  a  dangerous  wound  resulting  in 
death  from  mismanagement,  the  party  inflicting  could  not  be  held 
liable  for  murder,  no  authority  is  cited  either  by  the  court  or  by 
connsel  in  that  case.  Nor  has  counsel  in  his  l>rief  in  the  case  now 
before  us  cited  one,  nor  has  our  own  investigation  discovered  that 
there  are  any.  On  the  contrary,  the  decisions  seem  to  be  uniform 
and  numerous  in  support  of  the  instruction  given  by  the  court 
below,  which  is  almost  a  literal  copy  of  the  law  as  given  by  Oreen* 
leaf  on  Evidence,  vol.  3,  §  13if« 


46 


Belk  ▼.  State. 


We  have  examined  many  of  the  cases  cited  by  Greenleaf  in  sup- 
port of  the  text,  and  others  may.  be  found  in  Boscoe's  Or.  Ev.  717, 
718  and  719.  As  we  have  said,  they  support  the  instruction  given 
in  this  case,  and  so  far  as  we  are  advised  are  in  conflict  with  no 
other  case  than  that  of'  JUcBelh  y.  Siaie.  The  principle  of  these 
■caaes  is  that  one  who  maliciously  inflicts  a  serious  injury  upon 
iinother,  from  which  injury,  as  the  mediate  but  not  immediate  cause, 
he  dies,  is  responsible  for  the  death.  It  is  a  salutary  rule,  neces- 
.«ary  for  the  protection  of  society  by  the  punishment  of  offenders, 
and  ought  not  to  bo  departed  from.  McBeth  v.  Statey  is  overruled 
in  so  far  as  it  announces  a  different  rule,  and  the  judgment  of  the 
lower  court  is  affirmed.  Judgment  a  firmed. 
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"^e  priaoner  went  secretljr  and  aniawf  all^  to  the  stable  of  another,  led  there- 
-  frema  jack  belonging  to  the  latter,  and  when  fifteen  or  twenty  feet  from 
.  the  door  of  the  stable*  killed  the  jack  and  left  it  lying  on  the  owner's  prem- 
ises.   HeU^  larceny.  1*     '     , 

jnONVIOTION  of  larceny.    The  head-note  states  the  facts. 

/.  P.  TFaJibtfr,. for  appellant.  ..      - 

T.  M.  MiUeTy  attorney-general,  for  State. 

Arnold,  J.  There  is  no  error  in  the  instruction  for  t)ie  State> 
;and  the  fifth  instruction  asked  by  appellant  was  properly  refused,  v 

The  doctrine  is  well  settled  in  this  State  that  it  is  not  necessary 
to  constitute  larceny  that  the  taking  should  be  lucri  causa,  A  frau- 
dulent taking  and  removal  of  the  personal  property  of  another 
with  intent  to  wholly  and  permanently  deprive .  the  owner  of  the 
•same  is  larceny.  Warden  v.  State,  60  Miss.  638;  HamiUon  v. 
StaU,  35  Miss.  214;  2  Bish.  Grim.  L.,  §  758;  William^  v.  State, 
^2  Ala.  411. 

It  was  not  necessary  that  the  animal  stolen  should  have  been 
removed  from  the  premises  of  the  owner.    To  remove  him  with 

^  See  WU9on  v.  8taU  (18  Tex.  Ct.  App.  270),  51  Am.  Rep.  309,  and  note,  812. 
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the  reqalsite  felonions  intent,  from  one  ipart  of  the  premises  to 
another,  or  from  the  spot  or  hoase  where  he  was  found,  was  & 
sufficient  asportation,  2  Bish.  Grim.  L.,  §§  794,  806;  8  Oreenl. 
£t.,  §154. 

On  the  facts  sho¥m  it  was  not  error  to  oyerrnle  the  motion  for 
a  new  trial.  Judgmeni  a  firmed. 


Haxotbb.Natiokaii  Bas^k  y.  Klbut. 

'         9  '  '  ' 

(iHMIasiUL) 

'■  .     :         ^  :  '  ■  ■■ 

PartnerMp  r-papment-o/indMdtuUdebtfl^om  firm  (U$et$ —  rights  of  eredUart. 

A  member  of  an  inaplTent  firm  maj,  with  the  consent  of  his  partner,  use  the 
assets  of  such  firm  to  ptiy  premiums  on  a  policy  of  insurance  on  his  life  for. 
'"  the  benefit  of  his  wife,  to  whoni  he  is  in  good  fiaith  indebted,  and  partner- 
:  ship  credltots  oannot  SM  aside  the  tzmnaaction  unless  they  show  fraud. 

BILL  to  subJQct  life  insurance*  policies  to  {^aintifiTs  claim.    Tha 
head-note  shows  the/point    .The  defendant  had  judgment-, 
below,     ,  ^      .       .; 

C%(2Ao^  <£'£fresn,  for  appellant. 

BkeUon  A  OpMker,  BireUii  ii  mOand  and  /.  D.  GiOand  S 

A.  B.PMmdn,  ioT  kppellee.  * 

-."■■"  ■  t  '  ,  ■ 

ABKOtD,  J. :  It  ris/ but  the  reiteration  of  well-settled  principles,. 
by  no  means:'peca)iar\to  Mississippi,  to  affirm  that  the  right  of; 
copartnership  creditors  to'h^ve^assets  of  the  firm  applied  first  to 
the  payment' of  firm  debts  is  a  riile  of  administratioii  adopted  and. 
exercised  only  by  copits  of :  equity  when  they  are  called  upon  to 
administer  the  afEairs  of  a  partnership,  and  that  the  equity  of  firm 
creditors  in  this  behalf  is  a  derivative  one,  growing  out  of  the- 
right  of  the  partners  as  between  themselves  to  do  the  same  thing, 
and  thatvlf  the  psbrtners  for  any  cause  could  not  enforce  such  right 
as  between  rt^^fhadlves,' the  creditors  of  the  firm  cannot  do  so. 
Schmidlapp  v.  Ourrie,  55  Miss.  597;  s.  o.,  30,  Am.  Rep.  530;  Loeb 
v.  Morion,  63:  Miss.  280;  Case  v.  Beauregard,  99  IT.  S.  119;  Fitz- 
patrtck  V.  Flannagan,  l(i^  IT.  S.  648. 

In  this  yiew  of  the  law,  the  decree  below  is  readily  affirmed. . 
Appellants  had^  no  lien  on  the  funds  of  the  firm  sought  to  be 
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reached  by  the  bill,  and  these  funds  had  been  converted  by  John 
A.  Klein  to  his  own  use,  with  the  knowledge  and  consent  of  hii 
partner,  before  the  bill  was  filed.  These  funds  there/ore  did  not 
then  belong  to  the  partnership,  and  neither  of  the  partners  could 
at  that  time  have  insisted  that  they  should  be  applied  to  the  satis- 
faction of  firm  debts.  The  equities  of  the  partners  as  to  the  par- 
ticular funds  had  been  extinguished  by  their  joint  act,  and  conse- 
quently the  derivative  equities  of  creditors  were  at  an  end.  There 
was  nothing  upon  which  the  equities  of  creditors  could  then  ope* 
rate,  and  no  case  for  the  application  of  the  rule  invoked,  unless  the 
disposition  of  the  funds  was  rendered  invalid  as  to  creditors  by  the 
alleged  insolvency  of  the  firm  or  the  fraud  of  the  parties. 

There  is  no  testimony  as  to  the  insolvency  of  John  A.  Klein  or 
the  firm  until  the  failure  in  November,  1883.  It  is  true  that  the 
insolvency  of  both  prior  to  that  time  is  alleged  in  the  bill  upon 
information  and  belief,  but  this  is  denied  on  information  and  belief 
in  the  answer  of  Mrs.  Klein,  and  appellants  were  thereby  put  upon 
proof  of  the  allegation.  Whatever  may  be  the  value  of  such  answer 
as  evidence,  it  at  least  required  proof  by  appellants.  1  Dan.  Ch* 
PI.  and  Pr.  8U,  note  7;  846,  note  1;  BuUrick  v.  ffalden,  13  Mete. 
855;  Dvgan  v.  Oitttngs,  3  OilL  138;  8.  c,  43  Am.  Dec.  806;  Drury 
T.  Conner f  6  Har.  &  J.  288;  Waison  v.  Palmer,  5  Ark.  501;  Law- 
renee  v.  Lawrence,  ^l  N.  J^  Eq.  31 7v 

If  it  be  said  that  the  matter  of  the  insolvency  of  the  firm  may 
fairly  be  presumed,  without  a  charge  to  that  effect,  to  have  been  in 
the  personal  knowledge  of  George  M.  Klein,  who  adopted  the  an- 
swer of  Mrs.  Klein,  and  that  the  insolvency,  by  such  answer,  was 
admitted  by  him,  the  obvious  reply  is,  that  his  answer  is  not  evi"- 
dence  against  his  co-defendant.  She  had  not  adopted  or  referred 
in  any  manner  to  his  answer  as  being  correct,  nor  was  she  so  con- 
nected with  him  as  to  be  bound  by  his  confessions,  admissions  or 
declarations,  and  the  general  rule  therefore  prevailed  that  the 
answer  of  one  defendant  is  not  evidence  against  another.  1  Dan. 
Gh.  PI.  and  Pr.  841,  note  7;  Harde^ty  v.  Jones,  10  GilL  &  J.  404; 
Blakeney  v.  Ferguson,  14  Ark.  640;  Christie  v.  Bisliop^  1  Barb.  Gh^ 
10:>;  Salmon  v.  Smith,  58  Miss.  399. 

But  the  insolvency  of  John  A.  Klein,  or  the  firm,  or  both,  if 
shown,  would  not,  on  the  facts  of  record,  change  the  nghts  of  the 
parties.  An  individual  debtor,  whether  solvent  or  insolvent,  may 
unquestionably,  under  the  lawd  of  the  State,  make  preference  among 
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his  creditora,  or  pay  one  or  more,  fco  the  exdasion  of  the  rest,  if  it 
is  done  in  good  faith,  and  withoat  the  reservation  of  any  benefit  to 
^mself,  or  make  bona  fide  sale  of  his  property  withoat  violating 
^e  legal  rights  of  creditors,  and  a  partnership  or  the  members 
thereof,  whether  solvent  or  insolvent,  may  do  the  same.  The  law 
imposes  no  restrictions  on  the  power  of  a  partnership  or  its  mem- 
bers as  to  the.  acquisition  or  disposition  of  property  which  are  not 
oommoa  to  other  persons.  Schmidlapp  v.  Cur  He  j  55  Miss.  597; 
s.  c,  SO  Am.  Bep.  530;  Sigler  t.  Enaz,  Co.  Bank,  8  Ohio,  511; 
Cage  T.  Beaurcgardf  09,  U.  S.  119;.  lioach  v.  Brannon,  57  Miss.  490. 
The  application  of  the  funds  of  the  partnership  by  John  A.  Klein, 
with  the  consent  of  hi&  partner,  to.  the  payment  of  premiums  on 
insurance  for  the  benefit  of  his  wife,  to  whom,  it  is  admitted,  he 
was  largely  indebted,  was  prima  facie  yalid,  and  it  devolved  upon 
appellants  to  show  that  it  was  fraudulent.  Kimball  v.  Thomptum, 
13  Mete.  283;  Case  v.  Beauregard,  99  If.  S.  119;  Parhhuret  t. 
McOraw,  2  Cush.  134.     They  failed  to  do  this,  and  there  was  no 

cause  for  relief. 

Judgment  afirmed. 

Bakoslaff  t.  Stix. 

(64  Mist.  171.) 
Sale —  etoppage  in  traneU  —  de^Mi^y  to  ogenL 

Sl  shipped  goods  by  railroad  to  R.  at  A.  station.  When  the  goods  arrived  there 
R.  paid  the  freight  charges,  receipted  for  the  goods,  and  told  the  company's 
agent  that  he  woold  leaye  the  goods  with  him  antil  he  could  send  for  them. 
Thereapon  L.,  a  creditor  of  R.,  attached  the  goods.  Afterward  the  agent 
receiTed  noHoe  from  8.  not  to  deliver  the  goods  to.  R.  HM,  th  at  it  was  too 
late  for  8.  to  exercise  the  right  of  stoppage  in  transit.    {See  note,  p.  61.) 

/^LAIMS  to  personal  property.   The  head-note  states  the  facts. 

Sweaiman,  Trotter  4k  Trotter,  for  appellant. 

J.  W.  Pinsan,  for  appellees^ 

Abkold,  J.     The  right  of  stoppage  in  transitu  is  favored  in  faw, 
nad  may  be  exercised  at  any  time  until  the  goods  have  come  into 
the  actual  or  constructive  possession  of  the  buyer^  pr  as  otherwise 
Vol.  LX  — 7 
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expressed,  the  right  may  be  ezeroiaed  as  long  as  the  goods  remain 
in  the  possession  of  the  carrier  as  carrier. 

Where  the  right  of  stoppage  exists  it  is  paramount  to  the  claim 
of  judgment  or  attaching  creditors  of  the  vendee,  and  it  cannot  be 
divested  by  the  goods  being  levied  on  under  execution  or  attach- 
ment in  favor  of  such  creditors.    Morris  v.  Shryrock,  50  Miss.  590. 

No  particular  mode  is  prescribed  by  law  for  the  assertion  of  the 
right,  but  to  do  so  effectually  it  is  essential  that  the  vendor  shall, 
before  the  goods  are  delivered  to  the  vendee,  give  notice  to  the  car- 
rier or  person  in  the  immediate  custody  of  the  goods  not  to  deliver 
them,  and  if  a  servant  has  the  custody  of  the  goods,  and  notice  be 
given  to  his  principal,  it  must  be  in  time  to  enable  him  with  reason- 
able diligence  to  prevent  a  delivery  to  the  vendee.  2  Kent  Oom. 
544,  n.;  Benj.  Sales,  §  860. 

1  hese  conclusions  are  not  disputed  here,  but  it  is  insisted  by  ap- 
pellants that  the  right  c^f  stoppage  was  defeated  by  a  constructive 
possession  of  the  goods  by  the  vendee  before  notice  was  given  to  the 
carrier  or  person  in  the  immediate  custody  of  the  goods  to  stop 
them,  and  before  the  attachment  was  levied,  and  in  this  position 
the  law  is  with  the  appellants. 

It  was  said  by  the  court  in  WhiielMid  v.  Anderson,  9  Mees.  & 
Wels.  517,  that  a  constructive  possession  by  the  vendee  which 
supersedes  the  right  of  stoppage  exists  *^  when  the  carrier  enters 
expressly  or  by  implication  into  a  new  agreement,  distinct  from  the 
original  contract  for  carriage,  to  hold  the  goods  for  the  consignee, 
as  his  agent,  not  for  the  purpose  of  expediting  them  to  the  place 
of  original  destination,  pursuant  to  that  contract,  but  in  a  new 
character,  for  the  purpose  of  custody,  on  his  account,  and  subject  to 
«ome  new  or  further  order  to  be  given  to  him.'' 

We  accept  this  as  a  true  and  approved  interpretation  of  what  is 
meant  by  constructive  possession,  in  a  contest  between  the  vendor 
and  vendee  or  attaching  creditors  of  the  vendee,  when  the  right  of 
stoppage  in  transitu  is  involved.  Benj.  Sales,  §§  846, 849;  2  Kent 
Oom.  545;  lAchbarrow  v.  Mason,  1  Smith  Lead.  Gas.  1202,  1244, 
1245. 

The  application  of  the  principle  ^  the  facts  of  record  here  is 
fatal  to  appellee. 

/  Tn  the  case' before  us  the  goods  were  not  in  the  possession  of  the 
^carrier,  as  carrier,  when  they  were  attached.  They  had  reached 
^their  destination  by  rail  and  the  liability  of  the  carrier,  as  carrier^ 
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bad  been  terminated  by  the  acts  of  its  agent  and  the  vendees.  The 
payment  of  the  freight  and  the  receipt  for  the  goods  by  the  ven^ 
dees  and  leanng  them  in  the  railroad  depot  until  they  were  sent 
for  by  the  vendees,  constituted  the  railroad  company  the  agent  of 
the  yendees,  not  for  the  transportation,  bat  for  the  custody  of  the 
goods.  Benj.  Sales,  §S  846,  849,  856;  2  Kent  Com.  545;  Lieih 
bttmna  y.  Moion,  1  Smith  Lead.  Oas.  1202,  1244;  1245. 

Judgment  reversed. 

KoTB  BT  THX  RSFOBTEa.— Bee  OoJoAaii  T.  Babeoek,  31  Ohio  St.  281;  s.  a; 
6  Am.  Rep.  68.  • 

Benjmmin  says  (Sftles,  1077,  %  1254):  "  The  qaestion  and  the  sole  qaestion 
for  determining  whether  the  trantUtu  is  ended  is  in  what  capacity  the  goods 
are  held  by  him  who  has  the  costody?  Is  he  the  bayer's  agent  to  keep 
the  goods?  or  the  bnyer^s agent  to  forward  them  to  the  destination  intended  at 
the  time  the  goods  were  put  in  transit  7*' 

"Goods  are  liable  to  stoppage  as  long  as  they  remain  in  possession  of  the 
carrier,  qua  carrier.    Benj.  Sales,  %  1247. 

In  €X  Parte  Cooper,  11  Ch.  Div.  68,  it  was  held  that  "the  transUne  is  not 
ai  an  end  so  long  as  the  carrier  continues  to  hold  the  goods  as  a  carrier.  It  is 
not  at  an  end  until  the  carrier,  by  agreement  between  himself  and  the  con- 
signee, undertakes  to  hold  the  goods  for  the  consignee,  not  as  carrier,  but  as 
his  agent."  To  the  same  effect,  MePetridge  t.  Piper,  40  Iowa,  627;  Hlarrie  t. 
Pratt,  17  N.  Y.  249.  In  the  last  case  it  was  held  that  "  the  transit  continues 
nntil  the  goods  comer  to  the  possession  of  the  Tendee  or  of  sbme  agent  author- 
ised to  act  in  respect  io  the  disposition  of  them  otherwise  than  by  forwarding 
them  to  the  Tendee." 

'  Story  says  (Sales),  g  887:  "  In  all  cases  howeTor  where  the  goods  remain* 
in  the  hands  of  a  carrier,  the  drcumstances  must  distinctly  show  that  he  holds 
them  in  a  new  character,  as  special  bailee  of  the  custody;  and  If  the  consignee 
snffer  them  to  remain  in  his  hands  under  circumstances  which  show  no  ex- 
jirees  or  implied  agreement  on  the  part  of  the  carrier  to  hold  them  specially 
dn  aoeonnt  of  the  vendee,  or  which  do  not  indicate  clearly  that  no  immec&ate 
better  possession  by  the  vendee  is  contemplated,  the  vendor  will  still  retain  a 
right  of  stoppage.'^ 

•  In  Jjulee  v.  Lane,  67  N.  H.  454,  the  consignors  of  goods,  sold  upon  credit, 
ifsnt  them  by  rail  to  the  place  of  destination.     Upon  their  arrival  the  car  con* 
taining  the  goods  was  set  out  upon  a  side-track  where,  according  to  custom, ' 
the  goods  were  to  be  taken  from  the  car  immediately  by  the  consignees,  or  if 
not  so  taken,  were  liable  to  be  charged  $2  a  day  demurrage.    There  was  no' 
a]^reement  or  understanding  between  the  carriers  and  the  cdnsignees  that  the 
goods  should  be  held  by  the  former  as  warehousemen,  or  ta  agents  of  the  con- 
signees.   The  consignees^  who  were  insolvent,  absconded  before  the  arrival  of 
thid  goods.    The  consignord  first  learned  of  the  insolvency  6f  the  oonsigneee 
after  the  goods  were  forwarded.    A  general  truckman,  who.  had  a  standing' 
order  from  the  consignees  to  take  any  goods  he  might  find  at  thft  railroad  stai"" 
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tion  and  bring  them  to  the  consignor's  store,  was  informed  by  an  agent  of  the' 
earriers  of  the  arrival  of  the  goods  bat  did  not  remove  them.  The  next  daj 
the  goods  were  attached  by  the  defendant.  The  tmckman  was  appointed, 
keeper  of  the  goods  by  the  attaching  officer  and  removed  them  under  his  direc- 
tions. Hdd,  the  consignors*  right  of  stoppage  in  trantUu  was  not  terminated 
at  the  time  of  the  attachment,  and  they  might  maintain  trover  against  the  at- 
taching officer  for  the  value  of  the  goods.     The  coart  said: 

*'  The  essential  groand  of  the  right  of  lien  is  possession:  that  of  stoppage  in 
transitu  is  non-delivery  to  the  vendee.  There  may  doabtlees  be  a  valid  con- 
stractive  delivery  without  actual  tangible  possession  by  the  vendee, — and  '  in 
the  variety  and  extent  of  deaUng,  which  the  increase  of  commerce  has  intro- 
duced, the  delivery  may  be  presumed  from  circumstances,  so  as  to  vest  a 
property  in  the  vendee.'  A  destination  of  the  goods  by  the  vendor  to  the  use 
of  the  vendee, —  marking  them  or  making  them  up  to  be  delivered,  or  remov- 
ing them  for  the  purpose  of  being  delivered,  may  all  entitle  the  vendee  to  act 
as  owner,' to  assign,  and  to  maintain  an  action  against  a  third  person,  into 
whose  hands  they  have  come.  But  the  title  of  the  vendor  is  never  entirely, 
divested  till  the  goods  have  come  into  the  possession  of  the  vendee.  He  has 
therefore  a  complete  right,  for  Just  cause,  to  retract  the  intended  delivery,  and. 
to  stop  the  goods  in  tramUu,'  Lord  Louohbobouoh,  in  Mcuonv,  lAcidbafrow, 
1  H.  Bl.  864;  WUliamB  v.  Mbare,  5  N.  H.  385. 

"  In  the  case  of  Hunter  v.  BeaU,  cited  in  EUm  v.  Hunt,  8  Term  R.  466,  Lord 
Mansfibld  was  clearly  of  opinion,  that  though  the  goods  might  be  legally 
delivered  to  the  vendee  for  many  purposes,  yet  as  for  this  purpose  there  most 
be  an  absolute  and  actual  possession  by  the  bankrupts,  they  must  have 
oome  to  the  corporal  touch  of  the  vendees,  otherwise  they  may  be  stopped  in 
tranntu.  But  in  £!Uia  v.  Hunt,  Lord  Esnton  said:  '  As  to  the  necessity  of 
the  goods  coming  to  the  corporal  touch  of  the  bankrupt,  that  is  merely  a  figura- 
tive expression,  and  has  never  been  literally  adhered  to.  For  there  may  be  an 
actual  delivery  of  the  goods  without  the  bankrupt  seeing  them,  as  a  delivery 
of  the  key  of  the  vendor's  warehouse  to  the  purchaser.'  And  in  Dixon  v. . 
Baldtoen,  6  East,  184,  Lord  Ellbnbobough  also  disapproved  of  the  ruling  of 
Lord  Mansfield  in  Hunter  v.  Beale,  saying:  '  The  question  is,  whether  the 
party  to  whose  touch  the  goods  actually  come,  be  an  agent  so  far  representing 
the  principal  as  to  make  the  delivery  to  him  a  full,  effectual,  and  final  deliv- 
ery  to  the  principal,  as  contradistinguished  from  a  delivery  merely  to  a  person 
acting  as  a  carrier  or  means  of  conveyance  to  or  on  account  of  the  principal,  in 
a  mere  course  of  transit  toward  him.*  1  Pars.  Gont.  608,  and  cases  dted.  tio 
demanding  and  marldng  the  goods  by  the  vendee's  agent  at  the  inn  where  the 
goods  arrived  at  their  destination,  has  been  considered  a  constructive  delivery, 
defeating  the  right  of  stoppage  in  tranntu,    BOie  v.  Hunt,  before  cited. 

"  But  delivery  to  a  mercantile  house  merely  for  transmission  to  the  vendee 
by  a  forwarding  house  does  not  take  away  the  right  of  stoppage.  Hay$  v.  Met" 
nU,  14  Penn.  St.  48. 

"  The  possession  of  a  carrier  is  not  such  actual  possession  of  the  vendee  or 
consignee  as  takes  away  the  right  of  stoppage.  '  This,'  said  Lawrbncb.  J., 
itt  BMUngk  v.  Engha^  8  East,  895,  '  has  been  repeatedly  determined.' 
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"  And  if  goods  are  shipped  for  a  particalar  port,  or  forwarded  to  a  particular 
place,  thence  to  be  sent  hj  another  ship  or  other  convejance  to  the  vendee, 
and  a  wharfinger  or  a  middle-man  reoeiTes  them  on  their  first  arrival  for  the 
purpose  of  forwarding  them  to  the  vendee,  the  vendor's  right  of  stoppage  con-r 
tinaes  ontil  the  goods  have  reached  the  possession  of  the  vendee.  MilU  v. 
BaU,  2  Bos.  &  Pull.  457;  EOit  v.  Hunt  and  Atkins  v.  Coa>y,  before  cited. 

**  In  snch  circnmstanoee  it  might  happen  that  it  would  be  proper  and  neces- 
sary to  submit  to  the  jury  such  questions  as  whether  the  wharfinger  or  middle- 
man received  the  goods  as  the  vendee's  agent,  to  take  possession  of  them  for 
his  benefit  as  owner,  or  as  his  agent  only  to  forward  them  to  him,  or  to  keep 
them  for  the  vendor.  Houston  Stop,  in  Trans.  122;  Reynolds  v.  Bailroad,  48 
N.  H.  680. 

"If  the  wharfinger  or  middle-man,  or  any  other  person,  be  the  actual  agent 
of  the  vendee,  beyond  the  duty  and  position  of  such  person  as  a  mere  wharfin- 
ger, carrier,  or  forwarder,  the  possession  of  such  agent  would  be  as  effectual  a 
bar  to  the  right  of  stoppage  as  the  actual  manual  possession  of  the  vendee. 
Dixon  V.  Baldwen,  before  cited;  Harman  v.  Andermm^  2  Camp.  243;  Lucag  v. 
Dorien,  7  Taunt.  279;  Atkin$  v.  Colby,  before  cited;  Houston  Stop,  in  Trans. 
114. 

"Applying  these  principles,  what  is  the  cpnditlon  of  the  case  before  us  7  It 
is  conceded  that  the  vendees  were  insolvent,  and  that  this  fact  became  known 
to  the  plaintiffiB  after  the  shipment  of  the  goods.  It  is  not  contended  (and 
upon  the  facts  it  cannot  be)  that  the  Cheshire  railroad  were  the  agents  of  the 
vendee  for  the  purpose  .of  receiving  the  delivery  or  possession  of  the  gpods. 
While  standing  upon  the  Surrey  track  they  were  still  in  the  possession  of  the 
carrier,  undelivered,  and  in  a  state  of  detention  by  the .  railroad,  according  to 
their  custom  and  contract  with  reference  to  demurrage.  Demurrage  is*a  con- 
dition of  detention  and  delay  beyond  the  ordinary  time  for  unloading  or  deliv- 
ery. See  Bouv.  Law  Die. 

"In  this  condition  of  the  goods  it  is  not  claimed  that  there  was  any  ui^der- 
standing  .or  agreement  that  the  railroad  corporation  should  hold  them  as  ware- 
housemen or  agents  of  Barnes  &  Co.  The  case  of  Smith  v.  EaUroad,  27  N.  H. 
86,  cited  by  the  defendants,  is  therefore  not  in  poUit.  Nayler  v.  Denme,  8 
Pick.  19& 

"Howland  was- a  'general  truckman,'  and  notwithstanding  he  had  had  a 
general  order  to  take  any  thing  he  might  find  for  Barnes  &  Co.  at  tlie  depot 
and  bring  it  to  the  store,  that  order  cannot  be  said  to  have  continued  after  the 
store  had  been. abandoned  and  all  itK  contents  removed,  the  traders  having 
absconded.  Moreover,  the  case  finds  that  there  was  no  evidence  of  any 
authority  in  Howland  to  act  as  the  agent  of  Barnes  &  Co.  for  the  purpose  of 
taking  possession  of  the  shingles:  and  it  was  admitted  at  the  trial  that  in  taking 
possession  of  them  and  removing  them  he  acted  under  the  direction  of  the 
attaching  officer,  and  not  as  agent  of  Barnes  ft  Co.  Barnes  &  Co.  having  no 
agent  to  receive  or  forward  the  goods,  having  themselves  departed  to  parts 
unknown,  the  ultimate  destination  of  the  goods  being  unaccomplished  and 
unknown,  it  can,  in  no  sense,  be  considered  tha^  the  goods  had  come  to  the 
possession  of  the  vendees. 
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"  Bach  being  the  facts  as  proven  or  admitted,  and  no  exception  being  taken 
to  the  instructions  of  the  coart  upon  the  sabject  of  oonstrnctive  delivery  and 
possession,  I  fail  to  discover  any^rror  in  the  proceedings  of  the  coart  below* 
mnd  am  clearly  of  opinion  there  should  be  judgment  upon  the  verdict." 

In  BaU  V.  Dimand,  68  N.  H.  565,  the  court  said:  "No  part  of  the  goods 
was  formally  delivered  to  Sanbom.  The  rule  of  the  railroad,  known  to  San- 
born, required  the  payment  of  freight  before  the  goods  were  delivered;  but 
prior  to  the  reception  of  the  goods  in  controversy,  the  agent  had  allowed  him, 
after  goods  consigned  to  him  were  deposited  in  the  freight-house,  to  take  a  part 
or  all  without  any  formal  delivery,  intending  to  collect  the  freight  while  goods - 
of  sufficient  value  to  secure  it  remained  in  the  possession  of  the  railroad;  but' 
this  was  not  always  done,  as  he  had  previously  paid  his  freight  bills  promptly 
on  demand.  Occasionally  Sanbom  left  his  goods  in  the  depot  a  few  dajrs 
after  he  had  paid  the  freight.  The  goods  were  together  at  the  freight  station, 
and  the  agent  knew  when  Sanbom  took  away  a  part  of  each  of  the  three  ship- 
ments, and  made  no  objection. 

.  "The  goods  had  reached  their  ultimate  destination  and  according  to  the 
previous  and  customary  course  of  dealing  were  so  far  within  the  control  of 
the  consignee  that  he  was  at  liberty  to  tiOce  away  any  that  he  chose,  and  he; 
had  taken  away  a  part  of  each  shipment.  The  selection  of  the  goods  removied 
was  not  determined  or  controlled  by  any  restriction  upon  the  consignee's  right 
of  removal.  The  goods  remaining  at  the  freight  station  were  left  there,  not 
because  of  the  consignee's  neglect  or  refusal  to  accept  or  his  inability  to  take 
them,  Indee  v.  Lane,  57  N.  H.  454,  BeynMe  v.  BaOroad,  48  N.  H.  590,  but 
because  he  did  not  choose  to  remove  them  at  that  time.  They  were  left  volun- 
tarily and  temporarily,  as  a  matter  of  convenience  to  the  consignee.  By  the 
previous  course  of  dealing  the  rule  of  the  railroad  requiring  payment  of 
freight  as  a  condition  precedent  to  delivery  had  been  waived,  and  Sanbom  had 
been  allowed  to  use  the  freight  station  for  the  temporary  storage  of  goods' 
eonsigned  to  him,  taking  them  away  as  he  wanted  them.  A  portion  of  the 
goods  had  been  at  the  station  nearly  a  month,  and  the  last  shipment  arrived  • 
eight  days  before  the  attachment.  The  railroad  allowed  the  goods  to  remain 
there  for  Sanborn's  accommodation,  holding  them  as  his  agent  and  not  as 
carrier.  Its  duties  and  its  liabilities  as  carrier  and  insurer  had  terminated, 
and  its  responsibility  was  that  of  warehouseman  only.  Jfofsf  v.  RaUroad, 
83  N.  H.  528;  Smith  v.  BaOroad,  27  N.  H.  86.  The  customary  course  of  deal- 
ing  is  presumed  to  continue,  and  both  the  carrier  and  the  consignee  must 
have  understood  that  the  goods  remained  at  the  freight  station  as  the  goods 
of  the  consignee  at  his  risk  and  subject  to  his  order  and  control,  notwithstand* 
ing  the  undisclosed  purpose  of  the  agent,  at  the  time  of  the  attachment,  to 
hold  the  balance  of  the  goods  until  the  freight  was  paid.  '  The  carrier's  change 
of  character  into  that  of  an  agent  to  keep  the  goods  for  the  buyer,  is  not  at  all 
inconsistent  with  his  right  to  retain  the  goods  in  his  custody  till  his  lien  upon 
them  for  carriage  or  other  charges  is  satisfied.  Nothing  prevents  an  agree- 
ment by  the  master  of  a  vessel  or  other  carrier  to  hold  the  goods  after  arrival  at 
destination  as  agent  of  the  buyer,  though  he  may  at  the  same  time  say,  I  shall 
not  let  you  take  them  till  my  freight  is  paid.'    Benj.  Sales  (4th  Am.  ed.),  %  1270l 
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"  If  the  eiifttBfwe  of  a  carrier's  lien,  without  otlier  evidence,  aathorizes  an 
inferaooe  that  he  holds  the  goods  as  carrier  and  not  as  warehoaseman,  sach  an 
infQireiiee  is  controlled  and  rebutted  in  this  case  by  the  previous  course  of  deal* 
ing  between  the  carrier  and  the  consignee.  The  capacity  in  which  the  rail-' 
road  held  the  goods  is  a  question  of  fact  that  might  depend  largely  or  wholly 
upon  the  understanding  and  intention  of  the  railroad  and  Sanborn  (Ben J. 
Sales,  §g  1264,  1270),  and  could  have  been  properly  determined  at  the  trial ' 
term  in  favor  of  the  defendant.  As  to  some  or  all  of  the  goods,  there  may  be 
a  question  whether  there  is  any  evidence  of  a  right  of  stoppage  in  trantUu, 
and  whether  a  decision  in  favor  of  the  plaintifb  could  be  sustained.  The  case 
having  been  submitted  for  such  judgment  as  should  be  ordered  at  the  law 
term,  there  being  no  conflict  of  evidence,  and  it  being  clear  that  the  tranritus 
was  at  an  end  when  the  attachment  was  made,  there  seems  to  be  no  occasion 
for  another  trial.  '* 

The  latest  adjudication  on  this  point  is  BetheU  v.  dark,  19  Q.  B.  Div.  588. 
T.,  in  London,  bought  goods  of  C,  in  Wolverhampton,  and  directed  C.  to  con- 
sign  them  to  the  Darling  Doutm,  to  Melbourne,  loading  in  the  East  India 
Docks.  The  goods  were  forwarded  by  railway  to  Poplar  for  shipment,  and 
were  shipped  on  the  Darling  Dounu  for  Melbourne  at  noon  on  July  8.  About 
10  o'clock  on  the  same  morning  C. ,  at  Wolverhampton,  having  heard  of  T.'s 
Insolvency,  sent  a  written  authority  to  the  railway  company  to  stop  delivery 
of  the  goods,  and  the  railway  company  at  once  telegraphed  to  their  agent  at 
Poplar  to  that  effect,  but  the  message  did  not  arrive  in  time  to  prevent  the 
shipment  of  the  goods  on  board  the  Darling  Dowm,  The  mate's  receipt  for 
the  goods  was  given  to  the  nulway  company  and  by  them  forwarded  to  T., 
bat  no  bills  of  lading  in  exchange  for  the  receipts  were  ever  applied  for  by 
any  of  the  parties.  The  Darling  Dotom  sidled  for  Melbourne  with  the  goods 
on  board.  On  July  11,  T.  presented  a  bankruptcy  petition,  and  a  scheme  of 
arrangement  was  ultimately  approved  of  by  the  creditors.  The  trustee  under 
the  scheme  having  claimed  the  goods,  held,  that  there  was  no  constructive  de- 
livery of  the  goods  to  the  buyers ;  and  that  therefore  the  transit  was  not  at  an 
end  and  the  notice  to  stop  was  good.     The  court  by  Mathsw,  J.,  said : 

'*  It  was  contended  for  the  trustee  of  the  buyer's  estate  that  the  rule  of  law 
applicable  to  the  case  was  this  :  that  where  goods  have  arrived  at  a  place  indi- 
cated by  the  buyer  to  the  seller,  and  are  to  remain  there  in  the  hands  of  an 
agent  of  the  buyer,  there  is  an  end  of  the  trnymttts,  although  the  place  be  not 
that  of  their  ultimate  destination.  In  the  particular  case  it  was  said  that  the 
master  or  mate  of  the  vessel  was  the  agent  of  the  buyers,  who  as  between  them 
and  the  sellers  was  to  receive  the  goods  for  the  buyers,  and  therefore  that  this 
transit  ended  with  the  shipment. 

"  Bat  the  principle  to  be  gather^  from  the  many  decisions  on  the  subject 
seems  to  me  to  be,  that  in  determining  whether  there  has  been  a  constructive 
delivery  of  the  goods  to  an  agent  of  the  buyer  it  must  be  ascertained  in  what 
capacity  the  agent  has  received  the  goods,  whether  to  carry  or  to  hold  for  the 
buyer.  In  other  words  the  inquiry  must  be,  whst  is  the  exact  nature  of  the 
contract  between  the  buyer  and  the  agent  under  which  the  latter  Iirr  received 
the  goods.    In  Dixon  y-,  Bakhoen,  6  East,  175,  the  evidence  was  directed  to 
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sbow  tliat  Metcalf  received  the  goodH  as  agent  for  the  bujers,  in  order  that  he 
might  hold  them  until  he  received  farther  orders  as  to  their  destination,  and 
that  withoat  such  orders  the  goods  in  his  hands  woald  remain  stationary.  The 
court  held  upon  this  evidence  that  when  the  goods  reached  Metcalf  the  transit 
was  at  an  end. 

'*  In  Kendal  v.  MartihaU,  11 Q.  B.  Div.  S56,  tne  facts  as  presented  to  the  Court 
of  Appeal  would  seem  to  be  different  from  those  dealt  with  by  the  court  below. 
At  the  trial  it  appeared  that  Marshall  k  Co.  had  entered  intb  a  contract  with 
the  buyers  to  forward  the  goods  at  through  rate  from  Bolton  to  Bouen.  It  was 
not  suggested  that  there  was  any  contract  between  the  buyers  and  Mamhall  & 
Co.  other  than  the  contract  to  forward.  There  was  no  evidence  that  the  rail- 
way company  were  the  agents  of  the  buyers.  They  were  treated  as  having 
acted  for  Marshall  k  Co.  In  the  Court  of  Appeal,  it  would  appear  from  the 
judgment  of  all  the  lords  justices,  that  it  was  assumed  or  admitted  that  the 
railway  company  were  the  agents  of  the  buyers  to  carry  the  goods  to  Garston 
and  there  deliver  them  to  Marshall  &  Co.  to  be  held  by  them  for  the  buyers 
until  further  orders  were  given.  With  this  material  alteration  of  the  evidence 
submitted  to  the  Court  of  Appeal  the*  case  was  readily  brought  into  line  with 
Dixon  V.  Baldwen,  5  East,  175,  and  it  was  held  that  there  had  been  a  construc- 
tive delivery  to  the  buyers.  The  judgments  delivered  in  the  Court  of  Appeal 
in  this  and  in  the  later  case  of  Ex  parte  Miles,  15  Q.  B.  Div.  39,  seem  to 
me  to  involve  the  application  of  the  principle  that  in  determining  whether  the 
goods  are  still  in  transitu  a  sufficient  inquiry  into  the  facts  must  be  made  to 
ascertain  what  had  been  the  contract  between  the  buyers  and  the  'agent  who 
has  received  the  goods. 

' '  The  cases  referred  to  are  instances  of  constructive  delivery  to  the  buyer  and 
of  consequent  termination  of  the  transit.  But  the  numerous  cades  from  Smith 
V,  Goes,  1  Camp.  282,  to  Ex  parte  Watson,  6  Ch.  D.  85,  in  which  the  receipt  of 
the  goods  by  the  agent  has  been  held  not  to  be  a  constructive  delivery  to  the 
buyer  indicate,  it  seems  to  me,  with  equal  clearness  the  existence  and  applica- 
tion of  the  rule.  These  authorities  show,  that  although  the  fact  that  a  person 
has  been  named  by  the  buyer  to  the  sellei  to  receive  the  goods  is  some  evidence, 
it  is  by  no  means  conclusive  evidence  that  the  receipt  by  that  person  is  thd  end 
of  the  transit. 

, "  The  case  of  Ex  parte  Rosevear  China  day  Co., 11  Ch.  D.  5d0,  presents  a  close 
analogy  to  this  case.  The  buyer  had  purchased  china  clay  which  was  to  be 
delivered  by  the  seller  free  on  board  at  a  specified  port.  Afterward  the  buyer 
named  the  vessel  to  the  vendor  and  the  clay  was  shipped.  Before  the  ship 
sailed  the  buyers  stopped  payment,  and  notice  to  stop  in  transitu  wad  given  to 
the  master.  No  bill  of  laJing  had  been  signed.  It  was  decided  by  the  Court 
of  Appeal  that  the  transit  was  not  at  an  end. 

**  In  the  present  case  it  seems  clear  that  the  liondon  and  North  Western  Rail, 
way  Company,  the  lightermen,  and  the  shipowners  were  all  agents  of  the  buyers* 
not  to  hold  but  to  forward  the  goods.  The  reason  urged  by  the  learned  counsel 
for  the  trustee,  that  the  delivery  on  board  the  ship  to  the  mate  was  a  construc- 
tive delivery  to  the  buyers,  would  apply  as  forcibly  to  the  delivery  to  the 
London  and  North  Western  Railway  Company.    But  if  this  were  a  delivery  to 
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the  buyer  the  traostt  would  have  ended  in  law  at  the  point  where  it  oommenoed 
in  fact.  The  contract  with  the  shipowner  was  to  forward  the  goods  to  Mel- 
boome,  and  there  deliver  upon  the  terms  of  a  bill  of  ladiug  in  the  usual  form^ 
and  until  the  bill  of  lading  had  been  transferred  to  a  bona  fide  holder  for  value  it 
seems  to  me  that  the  sellers  in  this  case  would  retain  the  right  to  stop  in  traritUu. 

"  It  was  further  urged  for  the  trustee  that  the  transit  was  over  when  the 
goods  were  shipped^  because  the  goods  might,  on  the  demand  of  the  buyers, 
have  been  taken  out  of  the  possession  of  the  master  of  the  ship ;  but  this  possi- 
bility,  so  remote  in  a  business  point  of  view,  is  no  proof  that  the  transit  was 
terminated.  See  London  and  North  Western  By.  Co,  v.  BarUeU,  7  H.  &  N.  400." 

Cave,  J.,  said:  "  In  all  cases  of  stoppage  in  tramUu  it  is  necessary  fiist  of 
all  to  ascertain  what  is  the  tranntus  or  passage  of  the  goods  from  the  posses- 
sion of  the  vendor  to  that  of  the  purchaser.  The  moment  the  goods  are  deliv- 
ered by  the  vendor  to  a  carrier  to  be  carried  to  the  purchaser  the  trantUui 
begins.  When  the  goods  have  arrived  at  their  destination  and  have  been 
delivered  to  the  purchaser  or  his  agent,  or  when  the  carrier  holds  them  as 
warehouseman  for  the  purchaser,  and  no  longer  as  carrier  only,  the  trawtUiu 
£b  at  an  end.  The  destination  may  be  fixed  by  the  contract  of  sale,  or  by  direc- 
tions given  by  the  purchaser  to  the  vendor.  But  however  fixed,  the  goods 
have  arrived  at  their  destination,  and  the  traneUus  is  at  an  end,  when  they 
have  got  into  the  hands  of  some  one  who  holds  them  for  the  purchaser  and 
for  some  other  purpose  than  that  of  merely  carrying  them  to  the  destination 
fixed  by  the  contract  or  by  the  directions  given  by  the  purchaser  to  the  vendor. 
The  difficulty  in  each  case  lies  in  applying  these  principles. 

"The  rulway  company  sent  the  mate*s  receipts  to  the  purchasers,  who  did  ' 
nothing  with  them.  No  bill  of  lading  was  obtained  by  any  one;  and  the  goods 
went  to  Melbourne,  because  by  the  direction  of  the.  purchasers  the  vendors 
had  put  them  on  board  a  vessel  bound  for  that  place.  Under  these  circum* 
stances  I  am  unable  to  distinguish  this  case  from  that  of  Ex  parte  Boeetear 
CHna  Gay  (^.,11  Ch.  D.  6d0,  which  is  binding  upon  us.  although  I  am  also 
unable  to  reconcile  that  case  with  some  of  the  dicta  in  Ex  parte  MUes,  15  Q.  B. 
Div.  99.    I  agree  therefore  that  Judgment  must  be  entered  for  the  defendants!'^ 

In  Ex  parte  Milee,  In  re  leaoee,  15  Q.  B.-Div.  89,  a  commission  agent  in 
London  ordered  goods  of  a  manufacturer,  to  be  shipped  to  his  principals 
in  Jamaica,  and  to  be  paid  for  by  bills  drawn  by  the  sellers  on  the  agent. 
Sabeequently  the  agent  directed  the  sellers  to  forward  the  goods  to  ship. 
ping  agents  at  Southampton  for  shipment.  The  goods  were  so  shipped, 
the  bills  of  lading  describing  the  agent  as  consignor  and  the  principals  as  con- 
signees. After  the  ship  had  sailed,  but  before  her  arrival  at  Jamaica,  the 
agent  stopped  payment,  and  the  sellers,  who  had  not  been  paid,  notified  the 
ship-owners  to  stop  the  goods  in  transit.  Held,  that  as  between  the  agent  and 
the  sellers,  the  transit  ended  at  Southampton,  and  the  notice  was  too  late. 
Bbstt,  M.  R.,  said:  "  Now  what  is  meant  by  sending  goods  to  their  destination? 
It  seems  to  me  that  it  means  sending  them  to  a  particular  place,  to  a  particular 
person  who  is  to  receive  them  there,  and  not  sending  them  to  a  particular  place 
without  saying  to  whom.  That  is  the  meaning  of  destination  in  a  business 
sense."    Citing  IhoDon  v.  Baldtem,  6  East,  176;  Valpy  v.  Oilwm,  4  C.  B.  887. 
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Orkmnal  Um — homioid^ — reagetim — daekunUiotii  qf  deceaad, 

A^  haying  been  fatallj  aasaalted,  lan  about  a  hondred  yards,  and  on  a  third 
party's  coming  ap  aboat  five  minutea  alter  the  aasanlt,  told  him  the  name 
of  his  assailant.  SM,  that  this  dedamtlon  waa  inadmlaaible  as  part  of  the 
re»getUB.* 

pONVIGTION  of  marder.    The  opinion  statee  the  case. 

FT.  F.  SuUivan,  for  appeUant. 

T.  SI.  Miller,  attoraey*general,  for  State. 

CooPBB,  G.  J. ,  The  appellant  has  been  conTieted  of  the  mnrder 
of  one  Albert  Lester,  and  assigns  many  errors  in  the  proceedings 
in  the  court  below.  We  deem  it  unnecessary  to  consider  the  many 
assignments,  many  of  which  are  without  the  semblance  of  merit> 
since  the  judgment  must  be  reversed  on  the  point  hereinafter  in- 
dicated. 

The  homicide  occurred  at  a  social  meeting,  which  had  been  pro- 
tracted through  the  night,  during  which  time  many  of  those  pres- 
ent had  mdul^ed  in  the  excessive  use  of  intoxicating  liquor,  a 
number  of  fights  resulted,  and  among  these  was  one  between  the 
deceased  and  one  Eirkwood.  According  to  the  testimony  of  tho^ 
witnesses  for  the  State,  it  appears  that  while  Kirkwood  and  de- 
ceased were  fighting  the  appellant  ran  in  between  them,  threw  his 
arm  around  deceased,  and  cut  him  with  a  knife  across  the  stomach, 
inflicting  the  wound  from  which  death  resulted.  On.  the  other 
hand,  the  testimony  of  other  eye-witnesses  who  testified  on  behalf 
of  the  appellant  is  that  he  did  not  inflict  any  wound  on  deceased 
but  only  separated  him  and  Kirkwood  and  that  Kirkwood  gave  the 
mortal  blow.  The  dying  declaration  of  the  deceased,  made  several 
days  after  the  injury,  was  admitted  in  evidence^  and  by  ^t  it  appears 
that  the  appellant  was  the  guilty  agent.     But<  testimony  tending  to 

impeach  the  credibility  of  this  dying  declaration  was  introduced  by 

. -    — « — t-^  - 1    ■  -    ■         ■    ' 

*See  note,  88  Am.  Rep.  641;  eantrd;  JSla^e  y,  MoUue  (d%  i^  Ann.  881 )»  68 
Am.  Rep.  181. 
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the  appellant.  Hie  ooart  below,  over  the  objections  of  the  defend- 
ant, permitted  a  witness  (Henry  Wortham)  to  testify  to  a  statement 
made  by  deceased  nnder  these  circomstanoes.  When  deceased  was 
cnt  he  immediately  tamed  and  ran  a  distance  of  from  one  hundred 
to  one  hundred  and  ten  yards  (pursued  a  part  of  the  way  by  the 
appellant,  who.  repeatedly  snapped  a  pistol  at  him  but  who  turned- 
back  before  deceased  ceased  running)  and  then  turned  into  the 
woods  and  lay  down.  The  witness,  Wortham,  walked  up  in  th4 
direction  in  which  deceased  had  gone,  and  when  he  had  gone  a 
part  of  the  distance  he  heard  one  Lynch  call  out  to  him,  saying: 
"  Here  is  Albert  out  in  the  woods  with  his  guts  cut  out ;"  the  wit- 
ness then  went  to  where  deceased  was  lying,  and  before  getting- 
there  he  heard  him  and  Lynch  engaged  in  conversation.  Witness 
reached  deceased  as  nearly  as  he  could  fix  the  time  in  about  five 
minutes  after  the  wound  had  been  given,  and  when  he  came  up  de- 
ceased said  to  him: ''  Henry,  Sid  (the  appellant)  has  cut  my  guts 
out ;  did  you  see  him?" 

Upon  objection  of  this  testimony  being  made,  the  learned  judge 
ruled  that  the  statement  of  the  injured  party  was  so  recently  made 
after  the  wound  had  been  given  that  it  was  a  part  of  the  res  gesta, 
saying  that  he  did  not  think  sufficient  time  had  elapsed  to  warrant* 
the  suspicion  of  fabrication. 

An  evmination  of  the  approved  text-writers,  and  of  the  deci- 
sions to  which  they  refer,  discloses,  especially  in  the  decisions  of 
American  courts,  a  somewhat  loose  regard  for  well  recognized  rules 
governing  the  admissibility  of  evidence.  That  hearsay  testimony 
cannot  be. given  is  un.iversally  admitted  by  the  courts  which  have^ 
from  time  to  time  been  called  upon  to  determine  whether  state--^ 
ments  of  this,  character  are  competent,  and  they  have,  without  ex- 
ception, declared  that  when  the  statement  assumes  the  character  of  • 
a  narratiTe  of  a  past  transaction  it  is  incompetent  But  in  many 
cases  what  were  manifestly  completed  and  finished  acts  have  been 
by  a  sort  of  construction  treated  as  incomplete  and  unfinished,  and  > 
the  statement  thus  held  to  be  a  verbal  act  incorporated  with  and  a- 
part  of  the  thing  being  done. 

In  T%ampMfi  v.  Trevanionp  Skinner,  40'2,  Lord  Ohief  Justice' 
Holt  '^allowed  what  the  wife  said  immediately  upon  the  hurt  re*- 
oeived,  and  before  she  had  the  time  to  contrive  or  devise  anything 
for  her  own  advantage,"  to  be  given  in  evidence.  In  7^6  King  v.  - 
Faster  the  witness  had  seen  a  cab  drive  by  at  a  very  rapid  rate,  but  > 
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did  not  see  the  accident,  but  '^  immediately  after  heard  the  deceased 
groan»  and  went  to  where  he  was  lying. '*  It  was  then  proposed  to 
show  what  the  deceased  then  si&id  as  to  the  caaao  of  his  injury/ and 
objection  was  made  by  the  defendant,  but  the  objection  was  over- 
ruled, the  judges  ruling  that  what  he  said  at  the  instant,  though 
after  the  injury,  was  comi^etent.  These  two  cases,  as  was  pointed 
out  by  Mr*  Justice  Cltfpord  in  his  dissenting  opinion  in  Insurance 
Company  v.  Mosely^  8  Wall.  419,  have  been  criticised  by  Mr.  Roscoe 
as  "  difficult  to  reconcile  with  established  principles."  In  lusuran  e 
Company  t.  Mosdy^  supra,  statements  of  the  deceased  made  sevcnil 
minutes  after  the  injury,  which  it  was  alleged  had  resulted  in 
death,  as  to  how  he  was  injured,  were  admitted  by  a  divided  court. 

In  Commonwealth  v.  Pike^  3  Cnsh.  181,  the  statement  of  the  in- 
jured party  made  some  time  after  the  injury  —  exactly  how  long  is 
not  shown  —  was  received.  So  also  in  People  v.  Vernon,  35  Oid* 
49,  and  Mitchum  v.  State,  11  Oa.  616. 

On  the  other  hand,  in  Bedington^s  case,  14  Cox  Or.  Oas.  341, 
the  injured  party,  was  seen  coming  out  of  a  room  with  her  throat 
out,  and  speaking  to  the  first  person  she  met,  said,  ''See  what 
Bedington  has  done/'  It  was  proposed  to  give  this  statement  in 
evidence  against  the  defendant,  but  Oockburn,  0.  J.,  rejected  it, 
holding  that  it  was  not  a  part  of  any  thing  then  being  done,  but  was 
a  mere  statement  of  a  past  transaction.  CommonweaUh  v.  Pikr^ 
3  Oush.,  has  been  practically  overruled  by  the  subsequent  cases  of 
Lund  V.  Tyngshoroughy  9  Gush.  36;  OlMpin  y .  Marlborough,  9  Oray, 
344;  8.  c,  69  Am.  Dec.  281,  and  CommonweaUh  t.  Denmore,  VZ 
Allen,  535.  So  also  People  v.  Vernon,  35  Gal.,  has  been  overruled 
in  the  later  case  of  People  v.  Ah  Lee,  60  0^.  85. 

The  question  of  the  admissibility  of  such  statements  was  elabo- 
rately and  ably  discussed  by  Fletcher,  J.,  in  the  case  of  Lynd  t. 
Tynsborough,  and  by  Clifford,  J.,  in  his  dissenting  opinion  in 
Insurance  Co.  t.  Mosely,  8  Wall.  We  concur  in  the  views  there  so 
clearly  enunciated  against  the  competency  of  such  proof,  which  are 
in  harmony  with  decisions  in  our  State.  Kendrick  v.  State,  55 
Miss.  436;  Kramer  v.  State,  61  Miss.  151.  It  is  not  enough  that 
the  statement  will  throw  light  upon  the  transaction  under  investiga- 
tion, nor  that  it  was  made  so  soon  after  the  occurrence  as  to  exclude 
the  presumption  that  it  has  been  fabricated  nor  that  it  was  made 
under  such  circumstances  as  to  compel  the  conviction  of  its  trutli; 
the  true  inquiry,  according  to  all  the  authorities,  is  whether  tlic 
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declaration  is  a  verbal  act,  illustrating^  explaining  or  interpreting 
other  parts  of  the  transaction  of  which  it  is  itself  a  part,  or  is  merely 
a  history  or  a  part  of  a  history  of  a  completed  past  affair.  In  the 
one  case  it  is  competent,  in  the  other  it  is  not.  We  are  not  to  be 
andcrstood  as  attempting  to  lay  down  any  rale  for  the  decision  of 
what  under  all  circumstances  is  the  limit  of  the  existence  of  the 
principal  fact  which  may  be  explained  by  contemporaneous  declarft^ 
tions.  In  some  oases  the  res  gesta  may  extend  over  weeks  or  months^ 
in  others  they  are  limited  to  hours,  or  to  minutes,  or  to  seconds  of 
time.  Each  case  must  be  determined  by  its  own  particular  circum- 
stances. Mr.  Wharton  very  well  expresses  the  law  on  this  subject 
by  contrasting  the  sudden  affray  between  strangers  with  the  social 
feud  which  gave  rise  to  the  Oordon  riots  in  England.  He  says, 
**  nor  are  there  any  linits  of  time  within  which  the  resgestm  can  be 
arbitrarily  confined.  They  vary  in  fact  with  each  particular  case. 
If  in  any  one  of  our  stUBets  there- is  an  unexpected  collision!  between 
two  men,  entire  strangers  to  each  other,  then  the  res  gesia  of  the 
collision  are  confined  to  withiii  the  few  moments  that  it  occupied* 
But  when  there  is  a  social  feud,  in  which  two  religious  factions,  as 
in  the  case  of  the  Lord  Oeorge  Oordon  disturbances,  or  of  the 
Philadelphia  riots  of  1845,  are  arrayed  against  each  other  for  weeks, 
and  are  so  absorbed  in  the  collision  as  to  be  conscious  of  little  else, 
then  all  that  such  parties  do  or  say  is  as  much  part  of  the  res  gesim 
as  the  blow  given  in  the  homicides  for  which  particular  prosecU^ 
tions  may  be  brought/'    Whart.  Cr.  £v.,  §  262.    . 

We  think,  on  the  facta  of  this  particular  case,  the  statements  of 
the  injured  party  were  not  of  the  res  gestm;  that  they  found  uo 
support  or  credence  by  reason  of  any  thing  being  done,  but  owed 
their  whole  force  to  the  credit  of  the  declarant  and  therefore  should 
have  been  excluded  by  the  court  For  the  error  in  permitting  'the 
statement  to  be  given  in  evidence  the  judgment  must  be  reversed  and 
a  new  trial  awarded^ 
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<M  Hits.  4fl>,) 
^  ^ '  Jfviianee  —  duMng-hotue  —  dktirueiion  to  air  and  protpect. 

^  -     * 

A  priTftte  dwelling  hoase  may.  not  be  declared  a  noiflanoe  bj  aathoritj  of  the 
legislature,  simplj  because  it  may  injure  adjoining  property  by  cutting  off 
^    the  breeze  from,  and  the  view  of  the  sea. 

j     :    .    .  .  ■  .  •  •     . 

ACTION  for  injunction.     The  opinion  states  the  case.    The  in. 
janction  was  denied  below. 

*  • 

W.  P.  di  <7.  B,  Haines,  for  appellant. 
'    Poaey  A  Bowers,  for  appellee. 

• 

r  Cooper,  C.  J.  The  appellant  exhibited  her  bill  in  the  Chancery 
'dourt  of  Hancock  county  to  enjoin  the  board  of  mayor  and  alder- 
jaien  of  the  town  of  Bay  St  Louis  from  interference  with  her  in 
lihe  erection  of  a  residence  and  market-house  on  a  certain  lot  in 
ctht&t  town  of  which  she  is  the  owner. 

(  She  avers  the  fact  to  be  that  on  the  lot  there  has  existed  a  mar- 
lEet^honse  for  more  than  forty  years,  that  she  bought  it  for  the  pur- 
^se  of  keeping  a  market-house  thereon,  but  finding  the  building 
old  and  decayed  she  took  it  down,  and  at  considerable  expense  has 
prepared  it  for  another  larger  and  better  building,  and  was  aboni 
^  erect  the  same  when  the  marshal  of  the  town,  acting  under  an 
'ordinance  of  the  town,  forbade  her  from  proceeding  with  the  build- 
ing, and  threatened  to  arrest  her  and  her  workmen,  whereby  they 
iwere  intimidated,  and  she  has  been  unable  to  procure  them  to  pro- 
<oeed  with  iier  improvements. 

i  The  municipal  authorities,  answering  the  bill,  admit  the  fact 
charged  by  the  complainant,  and  insist  upon  the  validity  of  i^e 
ordinance  by  which  buildings  on  lots  situated  as  complainant's  lot 
is  are  prohibited. 

Reliance  is  placed  by  the  defendants  upon  the  peculiar  location 
and  character  of  the  town  as  related  to  the  lots  refeiTcd  to  in  the 
ordinance,  and  give  this  description  of  what  is  termed  by  its  charter 
the  ''city  of  Bay  St.  Louis." 

''  Respondents  farther  declare  and  show  the  fact  to  be  that  the 
city  of  Bay  St.  Louis  is  built  for  about  eight  miles  along  the  west- 
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em  bank  or  shore  of  the  Bay  of  St.  Lonis,  and  nearly  all  the  resi- 
dences are  built  along  the  water  front  of  said  bay,  and  facing  east, 
commanding  a  beautiful  view  of  said  bay  and  of  Mississippi  sound; 
that  along  said  shore  and  between  it  and  the  said  line  of  residences 
there  is,  and  for  many  years  has  been,  a  hard  shell  road,  an  easy 
and  beautiful  drive  and  highway  for  carriages  and  vehicles,  which 
is  and  for  many  years  past  has  been  kept  in  good  condition  at  a 
large  annual  expense  to  said  corporation;  that  said  city  of  Bay  St 
Louis  is  and  for  many  years  has  been  a  famous  and  favorite  summer 
resort,  as  a  sanitarium,  for  health,  recreation,  and  pleasure,  and  its 
real  estate  derives  almost  its  whole  value  from  this  fact  and  from 
its  commanding  view  of  the  waters  of  Mississippi  sound,  and  the 
fact  that  cool  breezes  habitually  and  daily  blow  from  the  Oalf  of 
Mexico  over  this  sound,  and  thus  reach  said  residences  and  said 
shell  road  and  drive,  which  in  summer  is  daily  covered  with  car- 
riages and  vehicles  and  persons  on  foot,  who  walk  or  drive  along 
said  shell  road  for  their  health  and  oomfprt>  and  relief  from  the 
summer  heat;  that  the  erection  of  buildings  (except  open  summer- 
houses)  between  the  said  shell  road  and  said  shore  obstructs  and 
cuts  off  the  view  upon  Mississippi  sounds  it  obstructs  the  cooling 
and  healthful  breezes  from  the  gulf,  and  creates  heat  and  discom- 
fort to  the  persons  resident  or  sojourning:  in  said  city,  and  impairs 
their  comfort  and  health;  that  the  erection  of  residences  and 
market-houses  between  said  shell  road  and  shore,  nepessarily  and 
ordinarily  by  the  uses  thereof,  create  and  engender  uncleanlineos, 
filth,  and  noxious,  unwholesome,  and  disagreeable  odors-and  smells» 
4ind  impairs  the  health,  convenience,  and-  comiort  of  the  public, 
the  people  residing  or  sojourning  in  s^id  city.''  It  is  further  said 
in  the  answer  that  the  building  contemplated  to  be  erected  by  the. 
•complainant,  ''  as  a  residence  will  contain  a  pnvy  and  a  stable  for 
horses  immediately  upon  and  under  said  shell  road  and  highway  of 
«aid  city,  and  between  said  shell  road  and  the  shore  of  the  bay,, 
and  that  the  prevailing  winds  blowing  from  the  Gulf  of  Mexico  to 
the  said  shell  road  and  the  residences  on  the  west  side  thereof  will 
be  obstructed  by  said  building,  and  said  winds  will  come  burdened 
with  the  noxious  and  disagreeable  smells  and  odors  of  privies  apad 
horse  stables,  and  the  bones  and  horns  of  slaughtered  cattle,  etc. ; 
that  the  said  corporation  by  its  refusal  to  permit  the  erection  of  said 
buflding  has  exercised  the  discretion  vested  m  it  by  its  charter,  and 
has  adjudged  such.erection  to  be  a  nuisance.^ 
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The  answer  further  avers  that  the  complainant  bonght  the  prop<^ 
€rty  from  its  former  owner  with  the  intention  of  erecting  thereon 
a  building  forbidden  by  the  ordinance,  and  that  the  former  owner 
sold  the  same  to  her  for  an  insignificant  price;  that  he  had  *' tried 
to  sell  said  lot  of  land  to  several  persons,,  but  they  would  not  buy 
it  because  they  could  not  use  it  to  any  profit  without  violating- 
an  ordinance  of  the  town,  and  that  complainant  bought  it  with 
knowledge  that  she  could  not  use  it  without  violating  said  or- 
dinance." 

The  ordinance  referred  to  is  as  follows:  ''It  is  ordained  by  the- 
board  of  mayor  and  aldermen  of  the  city  of  Bay  St  Louis  that  no 
person  or  persons  shall  build  any  house,  or  put  up  any  shanties, 
huts,  or  erect  any  tents  of  any  kind  on  the  edge  of  the  bank  in 
front  of  said  city  between  the  road  or  street  and  the  sea  without  & 
special  permit  from  the  board  of  mayor  and  aldermen,  except  such 
as  are  known  and  designated  as  summer-houses,  for  shade  only^ 
and  any  houses  built  without  such  permission  shall  be  considered 
as  a  nuisance." 

By  the  charter  of  the  town  (Acts  of  1882,  p.  363),  express  au* 
thority  was  given  the  city  authorities  to  enact  the  ordinance.  By 
the  act  of  Uarch  16,  1886  (Acts  of  1886,  pp.  425  to  459),  the  char- 
ter of  the  town  was  amended,  and  by  section  42  the  power  was  given 
to  the  board  of  mayor  and  aldermen  ''  to  declare  what  shall  consti- 
tute a  nuisance  in  said  city,  and  to  prohibit,  prevent  and  abate  the 
same,  and  in  connection  with  all  matters  or  things  that  are  or  may 
be  hereafter  declared  as  aforesaid  to  be  a  nuisance  shall  be  included 
all  shanties  and  other  buildings  now  erected  or  hereafter  at- 
tempted to  be  erected  on  the  beach  side  of  the  front  street  of  said 
city  when  the  same  has  a  tendency  to  depreciate  in  value  the  prop- 
erty of  persons  near  by  or  in  any  manner  obstruct  the  view  of  the 
same,  or  the  breeze  therefrom,  the  same  being  essential  to  the 
comfort,  convenience  and  good  health  of  the  occupants  thereof  ; 
and  any  act  done,  or  structure  or  thing  erected  or  suffered,  after  it 
has  been  declared  by  said  board  of  mayor  and  aldermen  to  be  a 
nuisance,  is  hereby  declared  to  be  a  nuisance,  and  shall  be  so  held 
mi  considered  by  all  the  courts  of  this  State  as  fully  as  if  such 
act,  thing  or  structure,  were  herein  expressly  named  and  pro- 
hibited." 

S  Complainant's  lot  is  within  the  forbidden  ground  and  the  ques- 
tion presented  is  whether  it  is  competent  for  the  legislature  to  de-' 
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clare  or  to  aathorize  tho  manicipal  authorities  to  declare  private 
residences  to  be  nuisances  because  the  same  *'  has  a  tendency  to 
depreciate  in  value  the  property  of  persons  near  by,  or  in  any  man- 
ner to  obstruct  the  view  of  the  same  or  the  breeze  therefrom.'' 

With  every  inclination  on  our  part  to  speak  with  due  respect  of 
any  act  which  has  received  the  approval  of  the  legislative  depart^ 
nient  of  the  government,  we  can  scarcely  deal  seriously  with  this 
legislative  declaration  of  what  is  a  nuisance.  The  absurdity  of  the 
proposition  that  one  man's  house  becomes  a  nuisance  because  it 
obstructs  the  views  of  his  neighbor  across  the  street  or  intercepts  a 
breeze  which  may  blow  from  his  point  of  the  compass  is  rendered 
doubly  apparent  when  the  act  is  applied  to  the  city  under  consid- 
eration. According  to  the  description  given  by  its  municipal  oflS- 
cersy  the  6ity  of  Bay  St.  Louis  consists  chiefly  of  residences  built 
along  a  street  or  shell  road,  eight  miles  long,  and  upon  the  western 
side  of  the  street.  Along  the  eastern  side  of  this  street  are  situated 
numerous  houses  used  by  the  owners  and  occupants  as  places  of 
business,  and  so  far  as  shown  by  the  record  all  the  land  between 
this  road  and  the  bay  is  the  subject  of  private  ownership.  By  one 
legislative  decree  this  private  property  along  the  whole  of  one  side 
of  the  principal  street  is  swept  out  of  beneficial  existence  because 
the  use  of  it  for  any  of  the  ordinary  purposes  of  life  has  a  tendency 
to  depreciate  that  upon  the  other  side  by  obstructing  the  view  of 
the  bay,  or  by  intercepting  the  breezes  which  blow  from  the  Mexi- 
can gulf.  There  is  scarcely,  either  in  the  answer  or  the  evidence, 
a  suggestion  that  the  object  of  the  ordinance  and  legislative  decla- 
ration is  other  than  to  enhance  the  beauty  of  the  street.  The  sug- 
gestion that  the  health  of  the  town  will  be  impaired  by  the  obstruct- 
ing of  the  health-giving  breezes  raises  the  pertinent  inquiry  why 
they  will  not  be  equally  obstructed  by  the  residences  on  the  other 
side  of  the  street,  and  the  fact  that  the  view  will  be  obstructed 
suggests  the  further  question  whether  a  view  can  be  taken  from  one 
man  because  it  can  be  enjoyed  only  from  the  rear  of  his  house  and 
conferred  upon  another  whose  only  superior  equity  is  that  it  is  un- 
folded in  his  front.  The  law  can  know  no  distinction  between 
citizens  because  of  the  superior  cultivation  of  the  one  over  the 
other.  It  is  with  common  humanity  that  legislatures  and  courts 
must  deal,  and  that  use  of  property  which  in  all  common  sense  and 
reason  is  not  a  nuisance  to  the  average  man  cannot  be  prohibited 
because  repugnant  to  some  sentiment  of  a  particular  class.  That 
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the  legislatare  m  the  exercise  of  the  police  power  may  prohibit  in 
particular  localities  such  use  of  property  as  is  injurious  to  public 
heulth  is  admitted,  and  what  it  may  do  may  also  be  authorized  to 
be  done  by  the  local  authorities,  but  it  does  not  follow  that  it  may 
by  a  mere  declaration  convert  the  harmless,  proper  and  ordinary 
use  of  property  into  a  nuisance.  Where  the  use  of  the  land  fur- 
nishes the  test  for  the  determination  of  the  constitutionality  of  the 
law,  the  legislature  may  not  conclusively  determine  the  effect  to  be 
harmful.  This  would  be  the  assumption  of  judicial  functions  by 
the  legislative  department  and  if  yielded  to  by  the  courts  would  be 
an  abrogation  of  those  duties  and  powers  committed  by  the  Consti- 
tution to  the  judicial  department  and  the  untrammeled  exercises  of 
which  is  essential  for  the  preservation  of  life,  liberty  and  property. 
Button  Y,  Camden.  39  N.  J.  122;  s.  c,  23  Am.  Bep/203;  Tiedeman 
Police  Powers,  427. 

The  effect  of  the  ordinance  is  to  deprive  the  owners  of  property 
of  its  lawful  use  for  a  supposed  public  advantage,  and  befortd  this 
can  be  done  there  must  be  just  compensation  first  made. 

The  fact  that  in  declaring  buildings  of  the  character  in  question 
nuisances  the  municipal  authorities  have  also  provided  that  persona 
who  erect  them  may  also  be  prosecuted  in  the  courts  of  the  town 
does  not  preclude  relief  by  injunction.  The  ordinance,  as  we  have 
said,  is  an  attempted  dedication  of  private  property  to  public  uses 
without  due  compensation  first  made,  and  this  a  Court  of  Chancery 
has  jurisdiction  to  preyent.  It  is  immaterial  that  the  exercise  of 
this  power  will,  as  a  consequence,  protect  the  owner  from  cnminal 
prosecution. 

Whether  the  owner  of  the  property  may  keep  a  market  thereon 
is  not  presented  by  this  record.  There  is  no  ordinance  of  the 
town,  so  far  as  now  appears,  by  which  such  use  is  forbidden.  The 
prohibition  is  against  the  erection  of  any  building  on  the  lot,  re- 
gardless of  the  use  to  which  it  may  be  put. 

The  decree  w  reversed,  the  injunction  reinetated,  and  the  cauee 
remanded. 
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(94  MlM.  516:) 
Staiy^  9ffrawU — frmnUt  to  pay  dM^  of  onMir. 

An  onl  promise  to  a  debtor  to  p^y  hia  de^t  to  » third  is  not  within  the ctnft- 

ute  of  frauds.  i  J 

ACTION  on  an  oral  promise.     The  opinion  states  the  point. 
The  defendant  had  judgment  below. 

Harris  d  Dodds  and  Calhoun  A  Oreen^  tor  appellant. 
Tliompsofk.  d  Sexton,  for  appellee. 

ABKObDy  J.  The  demurrer  shotild  haye  been  8U6tid^:ed.  The 
plea  to  which  it  was  applied  constituted  no  defense  to  thQ  action.  .  A 
prdtnise  made  to  a  debtor  to  pay  a  debt  which  he  owea  to  a  third  per- 
son is  not  a  promise  to  answer  for  the  debt  of  another  Within  the  mean, 
ing  of  the  statute  ci  frauds. .  The  statute  applies  only  to  promises 
made  to  the  person  to  whom  another  is  answerable.  Brown  $tat. 
FrsiaiB,  i  166;  Eashoood  Y.  ICenyon,  11  Ad.  &  E.  43iB;  3  Pars. 
Gon^  24,  26;  Orwi  f.  Fiich,  53  Ind.  214;  LeeY.  Newman^  55  Miss. 
365.  \         i 

The  promise  of  appellees  as  alleged  in  the  declaration,  was  not 
made  to  the  creditor  of  appelant,  but  to  appellant,  and  it  was 
agreed  that  in  consideration  that  appellant  would  part  with  hif 
interest  in  the  stock  of  goods,  appellees  would  pay  a  debt  which  he 
owed  to  a  third  person.  Such  promise  was  no  more  within  the 
statute  of  frauds  than  it  would  have  been  if  appellees  had  promise4 
to  pay  directly  to  appellant  so  much  money  for  his  interest  ip  the 
stock  of  goods.  The  transaction  was  about  as  free  from  all  the 
requirements  of  the  statute  of  frauds  as  one  well  could  be. 

Judfftnent  rwenod  and  eause  remanded. 
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ILL  for  injunction  against  sale  on  execntion.    The  head-note 
states  the  point.    The  defendant  had  jndgment  below. 


Wm.  Budkanan  and  Nitgeni  dk  Mc  Willie,  for  appellant 

Ool$  ft  While  and  J.  M.  Miller,  attorney-general,  for  appellee. 

Abkold,  J.  Section  468  of  the  Oode  exempts  from  taxation  **  the 
tools  of  any  mechanic  necessary  for  carrying  on  his  trade.** 
Whether  a  printing-press,  owned  by  a  practical  printer,  editor,  and 
publisher  of  a  newspaper,  and  necessary  to  carry  on  his  trade  or 
business  as  printer  and  publisher  of  such  paper,  is  embraced  in  this 
exemption,  is  the  question  to  be  determined  m  this  case. 

Authorities  relating  excIusiYely  to  homestead  and  other  exemp* 
tioiis  from  the  payment  of  debts  are  relied  on  by  appellant  to  sup- 
port  the  issue  on  his  part  But  statutes  exempting  property  from 
levy  and  sale  for  the  payment  of  debts  and  those  exempting  persons 
or  property  from  the  payment  of  taxes  are  construed  quite  diflFer- 
ently.  The  former  class  of  statutes,  based  on  the  benevolent  public 
policy  of  preventing  destitution  and  pauperism,  and  on  the  patriotic 
motive  of  inspiring  sentiments  of  independence  favorable,  if  not 
essential,  to  the  maintenance  of  free  institutions,  are  uniformly 
construed  with  the  utmost  liberality,  to  advance  these  objects,  whilst 
statutes  of  the  latter  class,  on  account  of  their  making  invidious 

*  Contra:  Blm  ▼.  Vedder  (84  Kans.  57).  65  Am.  Rep.  287. 
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distinctiona  between  citizens  and  partaking  of  the  nature  of  fayor* 
itism  and  prodadng  injustice  and  inequality  in  the  oontribntiona 
to  a  common  burden,  are  construed  strictly,  to  avoid  these  evils. 

The  general  policy  of  the  law  is  that  all  who  enjoy  the  protection 
of  government  shall  contribute  to  defray  its  expenses.  Taxation  is 
an  act  of  sovereignty  which  should  be  performed  with  justice  and 
equality  to  alL  Taxation  is  the  rule,  exemption  the  exception. 
Exemption  from  taxation  is  a  matter  of  grace  and  favor,  not  to  be 
presumed  or  implied.  Unless  it  is  clearly  intended  and  expressed, 
it  is  not  allowed.     Cooley  Taxation,  146-152. 

We  are  of  opinion  that  a  printing-press  is  not  a  tool  within  the 
meaning  of  the  statute.  It  accords  with  the  letter  and  spirit  of  the 
statute  to  say  that  the  legislatare  intended  thereby  to  exempt  only 
the  simple  instruments  used  by  the  mechanic  in  manual  labor,  such 
as  hammers,  saw,  plane,  file,  and  the  like,  and  that  machinery  or 
apparatus  as  complicated  and  valuable  as  a  printing-press  may  be 
was  not  contemplated  by  the  statute.  Under  statutes  similar  to 
oar  own,  exempting  the  tools  of  mechanics  from  liability  to  exe» 
CQtion  or  attachment  for  debt,  where,  as  before  stated,  the  greatest 
liberality  of  interpretation  is  indulged,  it  has  been  sev^id  times 
decided,  that  a  printing-press  was  not  exempt  Thomp.  Exemptions^ 
%%  756-758 ;  Buckingham  v.  Sittings,  13  Mass.  S2 ;  Danforth  v. 
Hoodward,  10  Pick.  423;  8.  c,  20  Am.  Dec.  531;  Spoaner  v.  Fletcher, 
3  Vt.  133 ;  8.  c,  21  Am.  Dec.  579 ;  and  in  WhUcamb  v.  Reid,  31 
Miss.  567,  it  was  held  that  the  instruments  of  a  dentist,  used  in  the 
practice  of  his  art,  were  not  exempt  from  execution  or  attachment, 
nnder  a  statute  in  the  very  words  of  the  one  now  under  considera- 
tion. 

To  save  to  the  poor  and  toiling  mechanic  the  means  of  employ* 
ment  ii^  his  trade,  is  suggested  by  sound  policy  as  well  as  by  senti* 
ments  of  humanity,  but  a  purpose  to  extend  the  circle  of  exemption 
from  taxation,  beyond  this,  so  as  to  embrace  property  that  may  b^ 
worth  thousands  of  dollars,  cannot  be  ascribed  to  the  legislature  by 
any  proper  constroction  of  the  statute  in  question. 

Judgment  affirmmL 
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'  Statb  V,  Stath. 

(MMiw.644«) 

Jury  —  teparaUan.  , 

[.:.•■  ••'..'.■  -  :■ --^  ^'  ' 

QnM  murder  trial,  sfter  the  cm9  was  sabmitted  to  the  Jnry;  ttiembers  of  th4»» 
.  JvLTj  were  permitted  to  go  to  a  privjr  seTentjr-fi^e  yards  distant,  uQaitended 
,hj  an  officer.    It  was  not  shown  that  anj  one  did  or  could  communicate  with. 
'  them.    Held,  no  error.    (See  noU,  p.  78.)  ■ 

•  *  *  * 

COKYIOTION  of  manslaughter.    The  opmion  Bfates  the  ])oint. 
.   '■    "  •   :  .■     ■.  ■."■.■;•'.' 

Welh  (f  Wtilliamsonf  for  appellant. 

'  7.  if.  J/tSer,  attorney-general,  f or  State. ' 

I  OooPBft,  0.  J.  !  [Omitting  minor  qaestions*]  There  are  to  b» 
found  .maAy  exjpressions  in  oar  reported  ciises  to  the  effect  that 
where  oircumfitances  were  shown  which  exposed  the  jary  to  the 
possibility  of  being  tampered  with,  the  Terdict  must  be  set  aside 
unless  it  is  affirmatitely  made  to  appear  that  no  improper  inflti* 
ences  were  brought  to  bear  upon  it  .But  this  limguage  must  be 
interpreted  by  the'  circumstanoes  of  the  case  in  which  it  was  used. 
In  .fTari^^.case,  4  How.  187>  the  jnry^ after  Tetiring  to  consider  of  ifca 
Tofdict/  was  left  by  the  bailiff  in  charge  of  an  unsworn  o£Scer;  soidso 
ip  McGann'9  t»8e,  9  S.  &  M.  465.  In  Nelma  y.  SkU9,lZ  S;  &  tf. 
500,  the  sworn  officers  in  chai^  of  the  jury  talked  with  them  upon 
the  question  of  the  guilt  of  the  defendant,  one  of  them  saying  it 
was  a- worbe  case  thani  Dyson's,  and  the  other  that  '^  public  opinion 
wlis  against  the  accused. '\  In  BoWs  GSJBe,  13  S.  &  M.,  the  jury, 
was  taken  by  the  officer  to  a  public  hotel  and  there  took  meals 
with  other  :guest8,  but  an  officer  was  seated  between  them  and  such 
other  persons }  a  barber  was  admitted  to  the  jury-room  to  shave  one 
of  the  jurors,  and  the  officer:  left  the  room,  ^leaving  him  wfth.tfae 
jur/.^'XTtidcar. these  facts  a  new  trial  was  awarded.  In  Rigg^  case, 
26  Miss.  51,  the  jury  was  taken  to  a  public  hotel  and  took  meala 
with  a  ''  crowd  of  guests."  The  landlord  and  his  servants  had  free 
access  to  a  room  in  the  hotel  in  which  the  jury  was  kept.  An  adjoin* 
ing  room  was  prepared  for  the  jury  in  which  intoxicating  liquor  waa 
put,  and  to  which  the  '^  jurors  went  separately  to  drink.''    The 
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^lyhad  -  *  oardayliqaor,  ^nd  a  fiddle^"'  idlof  which  they  usod  during 
the  night  T^he  ii6^t  knc^rniiig  orie.pf  the  jurors,  without  the  con- 
sent  of  the  oS^cei!  in  charge^  separati^d  from  his  fellows  and  paid  a 
Tisit  to  his  family.  In  Organ' a  ca^e^:  "16  Abss-  78,  one  of  the  jurors 
**  left  hM  fellows  as.they  w^re  retiring  to.  consider  ot  their  verdict. 
and  without  the  permission  of  the  court  went  out  of  the  court- 
house, passing,  as  he  ^'ent^  sevi^ral. persons. who.  were  m  conversa* 
tumy  and  remainqd  out  of  the  house  for  several  minutes/'  This 
was  held  to  vitiate  the  verdict  In  Woods  y.  Siaie^  43  Miss.  364, 
the  jury,  by  the  consent  of  the  accused,  was  permitted  to  disperse 
and  its  members  mingled;  with  the  public.  It  was  held  that  the 
consent  of  the  prisoner  did  not  preclude  him  from  making  the 
objection  and  that  the  separation  vitiated  the  verdict  In  Durr  v. 
Siale^  5.3  Miss.  425,  one  of  the  jurors  was  conducted  by  the  bailiff 
to  the  house  ot  a  friend,  a*  quarter  of  a  mile  distant  from  the  court- 
)louse»  and  there  took  dinner  by  hitnself  in  a  room  out  of  the  pres^ 
ence  of  the  bailiff-  He  was  in. a  room  in  the  rear  of  the  building, 
remote  from  the  observation  of  the  bailiff.  The  room  had  four 
entrances » and .  these  were  one  or  more  persons  upon  the  premisee 
with  whom  it  was  not  shown  Uiat  he. had  no  communication;.  >  In- 
aU  tbe&ie  cfised  .the  verdicts  were  set  aside  and  new  trials  awarded.; 
It  will  be  noted  that  in  all  of  them  it  was  either  shoWn  that  other> 
P0r8oa8  had  Jbeen  brought  in  contact  with  the  jiiry,  or  that  there 
ipras  a  separation  of  the  juty  under. such  circumstances  as  ito  afford> 
a  reasonable  presumption  that  communication  was  had, with  others;: 
there  was  in  each  lOase  something  more  than  &  remote  possibility 
that  such  eongimtinication  was  bad^  though  in  niany  of  the .  cdses. 
observations  ;$romade.by. the  oo.urt  Indicating  that  any  separation, 
of  one  juror  from  his  fellows  would  b^  sufficient  to  annul  .the  ver- 
dict, unless  it  was  affirmatively  shown  that  no  communication  was 
ImkI  with  others.  i 

.;  W'e  find  no  fault  with  thcTcsult  reached  iiji  either  of  the  cases 
eited,.  but  we  do  not  concur  in  the  language  n^d  in  some  of  them^ 
from  which  the  conclusion  is  sought  to  be  drawn,  and  reasonably^ 
that  the  mere  withdrawal  of  a  juror  from  the  sight  of  his  fellows 
and  of  the  officer  js  under  any  and  all  circumstances  a  separation; 
of  the  jury/.  .Whethor  it  is  oris  not  must,  as  it , seems  to  ns,  be 
i]epeQde.nt  upon -the:  circumstances  of  each  particular  case.  Judgea 
and  jurors  arp  ^nt  men,  And  we  know  of  no  reason  why,  in  dealing 
with  the  aojtion  of  ijuroics,  ^n  impraicUcable  and  unapproachabla 
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standard  shall  be  adopted  by  coarte  to  meaBore  their  oondact — a 
8tandard  which  if  apphed  to  the  jodgee  of  the  coarts,  would  pro^ 
duce  frequent  miacarriages  of  justice.  If  the  mere  poesibikty  of 
unlawful  communication  or  influence  is  suflScieut  to  annul  a  rer* 
diet,  when  shall  one  be  said  to  be  pure  and  free  from  suspicion  ? 
All  our  court-houses  are  in  public  phioes«  and  the  public  have  right 
of  access  to  them.  At  sessions  of  court  many  persons  are  there 
congregated,  either  from  curiosity  or  by  reason  of  business  for 
themselves  or  others;  jury-rooms  open  into  the  conrt-rooms,  fre- 
quently filled  with  spectators,  or  bywindows  OFerlook  the  yards; 
communication  by  writing,  by  signs,  and  by  words  is  always  possi- 
ble, but  it  would  be  destructive  to  the  ends  of  justice  to  hold  that 
such  possibility  as  this  of  unlawful  influence  should  avoid  verdicts 
upon  which  no  just  suspicion  rests.    To  this  all  must  agree. 

But  the  question  is,  where  lies  the  line  on  the  one  side  of  which 
a  presumption  exists  in  favor  of  the  punty  of  the  verdict,  and  on 
the  other  a  contrary  presumption  arises  'f  The  answer  must  be  that 
whatever  is  sufficient  to  create  a  well-founded  suspicion  m  the  im- 
partial judicial  mind  that  unlawful  influences  have  been  exerted 
will  call  upon  the  party  in  whose  favor  the  decision  rests  to  support 
the  verdict,  but  until  that  much  is  shown  in  opposition  to  the  ver- 
dict it  should  be  upheld.  If  a  juror  willfully  and  without  necessity 
withdraws  from  his  fellows  and  goes  to  a  place  m  which  communi- 
cation may  be  secretly  had  with  another,  his  willful  conduct, 
unexplained,  may  be  sufficient  to  impair  the  faith  which  would 
otherwise  be  reposed  m  the  integrity  of  his  verdict.  But  can  it  be 
said  that  where,  as  in  this  case,  several  members  of  the  jury 
separate  themselves  for  a  few  moments  from  their  fellows  and  the 
officer  in  charge  by  stepping  into  a  pnvy  to  attend  to  the  calls  of 
nature,  such  conduct  is  calculated  to  impress  any  unbiased  mind 
unfavorably  to  them  ?  It  is  not  attempted  to  be  shown  that  any 
one  other  than  the  jurors  and  a  deputy  sheriff  (who  went  into  the 
privy  while  they  were  there,  but  who,  it  is  affirmatively  shown  by 
his  testimony,  held  no  improper  correspondence  with  them)  was  m 
the  privy.  It  is  only  said  that  possibly  some  other  person  was 
there,  and  because  of  this  possibility  the  verdict  must  be  over- 
turned unless  it  is  clearly  made  t-o  appear  that  no  one  else  was  or 
could  have  been  there.  In  other  words,  the  defendant  shows  the 
court  the  opportunity  there  was  for  communication  if  there  was  a 
third  party  there  to  communicate  with  the  jurors,  and  the  exist. 
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ence  of  this  third  peraon^  it  in  insisted^  is  to  be  sapplied  by  pro* 
«amptioD. 

We  do  not  think  the  character  of  the  place,  a  public  privy  at  a 
conrt-hoose,  is  at  all  favorable  to  the  presumption  that  any  one 
would  be  there  longer  than  his  necessities  compelled  him  to  be.  It 
is  not  as  though  a  juror  had  gone  to  a  place  to  which  the  public 
resort  and  remain  for  social  intercourse. 

The  deputy  sheriff  who  went  in  while  the  jurors  were  there  saw 
iio  one;  the  bailiff  in  charge  of  the  jury,  who  stood  a  short  distance 
off,  saw  no  one;  the  witnesses  who  saw  the  jurors  go  into  the  privy 
and  testified  for  the  defendant  saw  no  one;  and  yet  it  is  argued  ths^ 
a  presumption  (which  is  a  reasonable  inference  from  known  facts) 
must  be  indulged  that  some  one  bent  on  injury  to  the  defendant 
was  there  at  that  particular  time  for  the  unlawful  purpose  of  in- 
fluencing the  jury  to  convict  him.  We  are  free  from  doubt  on  this 
question.  If  in  the  infinite  possibilities  of  error,  which  may  occur 
in  all  finite  tribunals,  no  more  probable  injury  shall  be  shown  m 
the  administration  of  our  criminal  laws,  all  innocent  men  may  rest 
in  the  abiding  confidence  of  immunity  from  punishment  for  crime 
they  hare  not  committed.  Judgment  affirmed. 

NoTB  BT  THK  REPORTER.— See  Ooereen  v.  Otnn.,  100  Penn.  8t  477;  s.  c. 
j^l  Am.  Rep.  584. 

In  State  v.  Murray^  91  Mo.  95,  daring  the  progress  of  a  capital  trial,  and 
after  the  Jury  had  been  put  in  charge  of  the  sheriff,  some  of  them  were  suf- 
fered to  remain  in  the  dining  room  of  the  hotel  while  the  others  went  up  to  the 
bar  of  the  saloon,  out  of  sight  of  those  in  the  dining  room,  the  sheriff  stand-* 
ing  inside  of  the  saloon  and  two  or  three  feet  from  the  door.  Held,  that  a  oon- 
▼iction  will  be  reTersed.     The  court  said: 

"  Mr.  Bishop  states  that  the  rule  in  this  oountrj,  prohibiting  the  separation 
of  the  jury  in  capital  cases,  is  nearly  uniTersal.  1  Crim.  Law,  g  995.  The 
earliest  case  in  this  State  in  relation  to  the  enforcement  of  this  rule  arose  in  a 
capital  case,  that  of  McLean  r.  State,  8  Mo.  158,  where  the  judgment  was  re- 
versed upon  the  sole  ground  that  the  jury,  after  being  sworn,  were  permitted 
to  separate.  This  was  the  unanimous  opinion  of  the  court.  At  the  same  term 
of  the  court  the  case  of  Whitney  ▼.  State  was  decided  (8  Mo.  165).  It  was  not 
a  capital  case  and  the  judgment  was  affirmed.  There  however  the  jury  had 
brought  into  court  an  informal  verdict  whereby  the  defendant  was  found 
goilty,  but  inasmuch  as  the  verdict  was  informal,  the  jury  were  sent  htuck  to 
put  their  verdict  in  shape.  During  this  interval  one  of  the  jurors  absented 
himself  from  the  others  for  the  space  of  half  an  hour,  but  on  his  return  to  his 
fellows  the  Terdict  of  guilty  was  put  in  its  proper  shape  and  returned  into 
court,  and  the  absence  of  the  juror  was  held  no  ground  for  reversal,  and  very 
properly  was  it  so  held.    This  also  was  a  unanimous  opinion,  and  no  intiiiia- 
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tUpu  18  ^ffiA:  %lmX  M  r4l€ti  ^9te^l»h»d  'in  Jf^Leutt  «!edbtt-  is  dislturbed  Yet 
strange  to  say/tLe  latter  case  is  ignored  and  WfiUney's  case  constantly  jCite^iw- 
upholding  the  rale  of  th<?r,vn;n#aedalj|ty  Qt^th^  oiew  .$ep«LTatkm4>f  the  jury 
eVien  in  a  criminal  ciuse'bf  tlie  high^t  grade  '  . /\ .  .\  V  • 
'  **  'the  latr  being  thus  established.'  tii4  legislature,  at  ihe  reiriiSng  session  in 
1879,  enacted  several  ney^  sections  ih  'relation  to  juries  in  criminal  prosteutionsC 
Section  1900  provides  -t  1  Wttlith*  consent  of  the  prosecuting  attorney  andih^ 
defendant  the  court  may  permit,  the  jury  ^  M^'pamte  ai.%  aiiy  adjotinimtet  or 
^eces^.ot  the  court  .during  the  trial,  m:  ail  4^uies  of  felpny  except  in  capital 
cases,  and  In  misdemeanors  the  ,<sopi^,  luay  permit  such  separation  of.  its  owjx 
inotion  *  It  wiU  thus  i^eadily  bb'seen  that  the  legislature  saw  fit  to  establish 
a- rule  dividing  criminal  proseeutidnsf  mto  three  classes  (1)  to  permit  the  triied 
eourt  to  exercise  ]t»6v^ndisereti6ii'<Df  allowing- tlte  jury  to  sepiirate  in  case» 
0f  misdemeanor  i  C^l'to-.penuit'siuch.sepamtian^  t  with  thie  consent  of  tke  prose'^ 
cuting  attorney  and  of  •  the-def^s|danf .  «iq  #ii  .cas^  .of  tleldny  ^oept  tn*.  capital 
cases ;  (3)  tp.cut  off  all  power  ip  thv  tr\al  court  either  with  or  without  the  con- 
sent of  thi^  proseciitipj^'  attome^  anid  the  defendant,  of  t>ermitting  the  jury  to- 
^parate  iii  the  clafts'of  cases  laKt';ii)eufio'ned  This^  vi^w  ij^  ^mphiaisized  ^y 
the  provisions  of  section  1910^ «  new  -section.' which  Inquires  that  in  cases  of 
a  felony,  when 'the  >ury.reti«'e'.lli^'d^libc^t^  upbn  a  verdict  they'shall  do  so  ii* 
fiharge  of  an  ofllcer  '  iYhoisl|aji,i)«  si«^Qin^  kf)cpi  th^  together.'  This  viei# 
pnds  further  emphasis  .in  t^  ffoyi^^s  of  section  1960.  another  n€tw- section ; 
ma^iD^  ita^g^od  ground'for  a  new  trial,  that  the  jury  has  'beeu  sepgarated. 
without  leave  "of  iuVcodVt,*  etc  And  this  too  in  cases  where  the  court  cbold 
hfive  penQitted  tb^u^  aepara^tioi^  iix  the^first  instance  by  consent  of  parties,  and 
iEougli  no  proof  be  offered  of  prejudice  by  reason  of  such  separation  Isi 
view  Qt  tfi\^  .fece^j^Je/^islatioUvSo  sealously  yarding  against,  the  separation  of 
juiie^  in  '  ^pital  c^ses,\  there  would  seem  to  be  but  one  conclusion  to  b^ 
dinawn^from  this  act  of  the  legislftture.  and  th|it  was  to  overthrow  the  rule  the^ 
prevailing  of  .regarding,  the  mere  sepiLratioa  ,of  the  jury  in  capital  cases  as. 
immaterial  If  this  ;s  uotthe  correct  yiew  to  tiJce  of  the  matter  then  it  must 
be  confessed  that  such  stringent  legislation  ha^  .failed  ^f  its.  puipone  ui,estabr^ 
lij^hfng  a  n^le  of  procedure  in.  criminal  cases  .  fqr  if  the  legislative  behest  can 
be  violated  .w\th  impunity,  unless .  something,  in  addition  to  such  violation  W 
shown,  it  cannot  he  said  to  possessi  any  of  those  sanations  which  ordinarily 
pertain  to  legislative,  enactments  ^Within  reasonable  -boupcfs  I  regard  this, 
legislation .  as  mandatory v  Ij'h.e  whole. history  of  the.  rul^  of  law.  as  «stabp 
lished  in  JfeZ,«ak'«case.4iodas^ubsequently  {departed  from 
which  rule  and  the  departure  therefrom  the.  legislature,  must  be  presume^ 
familjftr.  apd  the  recent  legislation  on.the  subject,  go  to  uphold  and  confirm  me^ 
fa^tWvtew.  ,  .  .        ,.,....;       ...     ;  "..  ;.....•    .    ■..;  -...    . 

',  "If  the  trial  court  could  uQt.  iu  the  first  instance,  erenwith  the  consent  of 
|Miirties  in  s.  capital  case,  permit  the  jury  to.  separate,  it,  is  di^culi  to  see  how 
its  subsequent  sanction  ot  such  .separation  cofild  aocon^plish  more.  Of  course, 
in  holding  that  theja^  on.. the  point  .under  discuiisipn;i!r.  mandatory,  it  is  not 
intended  to  give  it  any  unrea.soqiJ>le construction  An^.it  is  not  to  bf  presume^ 
that  the  legislature  ipten^^  juy^  lu^h;  unrpifpn^ble  reful.f  to  flow  from  thei|f 
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actioa.  iS(at«  v  Hayes,  81  Mo  ^  oT  585,  and  cases  cited.  If  any  impei- 
rious  necessity  demands  that  a  juror  withdraw  from  liis  fellows,  in  order  to- 
answer  a  call  06  DaJ»re;^d*Uili}wulidiawal  is^dtetf  uVlSet^^ 
while  the  remaining  Jurors  are  securely  locked  in  their  room,  this  would  be, 
in  spirit  and  reason,  if  not  in  letii^/ i&'obn^^iance  with  the  law,  and  this  was- 
the  mliairin  CoUin»*  case^.86  Mo.  )^45.  In  ihe.caaeat.lMix.hQweveD:the  law 
was  not  complied  with,  either  in  spirit  or  in  letter.  Without  the  existence  of 
f^y  jD9ai4>etli^  x^MeQsity,  the  sheriil  failed  I0  «>hee#ne[  his  oath;  and'hisdnt|f 
l^.Heep  .(Uo  Jo^  together,  hof Alleged  them. to  separate;  and  this  conduct ^of 
his  brings  this  case  within  the  prinoij^e  announced,  tn d^ntf  case,  whenifiist 
heie^  wiien .we  reversed  the  jodgment  becaaseof  auoh  separation.  81  Mo.  652^^ 
^  MpitTONi.t;.  J.,.«nd  Bat.  ^./dissent.    •        -  -*- 

.  \^,iSfQtey  .Wathtmm,  91  Mo.  571,:alter  the  Jurors  had  retired  to  consider 
their-  verdiet  on  %  trial  for  felonious .  assanlt,  the  officer  in  charge,  under  the 
dtiectioa  of  thepourt.  toGJk^twppf  them^to  a  waterddset  in  the  rear  of  the 
saloon,  dmctly  Across  the  Mieipt  from  the  4)oQrfe  house,  and  on  their  return 
%hey  passed,  into  tihe  saloon,. when  the  officer  procuTod  n  gkss  of  beer  for  one 
and  II  cigar'  (or  the.  others  the  wjhol*  Iraajgaction  cwenpying  a  brief  space  oT 
tiliia,.a9d,it>  appearing  jthat  the  Joveis  spobo.to  no  one  except  the  deputy 
sheriff,  and  nothing  was  said  to  him  in  reference  to  the  case,  hM,  there  waa 
fogfonnd/of'intei^ferlng'vrith  theyerdiefc     '  '    .    .!  -  \"^ 

.  The:C9artr«Md: . "It:  has  been  twi<se  held,  la  capital  catoii,  that  €he  mere 
sepmt|oii.<eC-«  jliror  from  hi9;  fdlews  during  the  progress  of  the  trial;rto- 
a|i)iwerA.c>^ll  of  .naturoi  the  Jar6r:  being  under  thi4  duirge  of  an  officer,  con- 
stitnted  no.  ground:  for.  a  retetaalor  the  Judgment.  .  8tateY.  GolhM,  86  Mo. 
845.  State  v.  PiHftm,  90*Mo:2dO.  !« the  last  case,  and  in  one  instance  con- 
9i4ece4  >A..t^e  fir^t,  the  separations  were-withoutl  the  consent  or  directions  of 
the  court,  but  ikUowed  by  the-offloer  :ia  cha^  of  the  Jurors  -  There  is  nodi- 
log  mooQ^iste^t  between  thpser  cases-'aad  tlie  inore  recent  que  of  Uie  State  t. 
Murray,  91  Mo  95,  lor  in  the  last  case  the  doctrine  is  clearly  asserted,  ^hat  evea 
in  capital  cases,  section  1909  must  have  accorded  to  it  a  reasonable  interpret*- 
mn  jand  that  the  withdrawal  of  a  Jfjforfiooi  iitgent  niecesidty;  under  the  super- 
vision of  an  fiifllcer,  would  la-  spirit  <nd.i3eaiw>n-b6>  compliance  with, the  law^ 
The  tact  that  the  jurors  had  retired  to  consider  of  their  verdict,  does  not 
change  the  <ni)e  of  the  •  (Asj^faaand  i?le»«<w^  ^eases. "'    • 
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War^outenutn  —  Sunday  —  agency  —  negligence — remote  eauee. 

It  being  lawful  in  Mississippi  for  railroads  and  steamboats  to  do  business  on 
Sunday,  a  wliarf  boat  proprietor  is  liable  for  negligence  in  not  shipping  goods 
on  Sunday,  if  it  is  bis  custom  so  to  ship  goods. 

W.  shipped  6otton  to  New  Orleans  by  railroad,  taking  a  through  bill  of  lading. 
The  railroad  company,  a  warehouseman,  and  a  steamboat  company,  had  a 
general  contract  by  which  the  railroad  agreed  to  receive  cotton  from  ship- 
pers  and  deliver  to  the  warehouseman,  who  agreed  to  hold  it  till  the  arrival 
of  the  steamboat  and  then  ship  it  thereon  for  New  Orleans.  W.  knew  noth<^ 
ing  of  this  contract,  ifefd,  that  the  railroad  company  could  not  bind  W.  by 
a  contract  with  the  warehouseman  in  reference  to  W.  's  cotton,  which  would 

.  relieve  the  warehouseman  from  the  oonsequenoes  of  his  own  negligence  or 
impose  on  W.  the  consequences  of  the  contributory  negligence  of  the  railroad 
company. 

The  cotton  being  burned  while  in  the  hands  of  the  warehouseman,  who  had 
failed  to  ship  it  by  the  first  boat  for  New  Orleans,  but  had  awaited  the  de- 
parture of  the  boat  with  whose  owner  he  had  the  general  contract  above 
alluded  to,  held,  that  if  he.  as  a  man  of  ordinary  prudence,  had  notice  from 
the  surrounding  circumstances  of  the  danger  from  fire  to  which  the  ootton 
was  exposed,  it  was  his  dnty  to  ship  it  by  the  first  opportunity. 

Bat  if  the  fire  did  not  occur  from  any  of  the  causes  which  should  have  reason, 
ably  excited  apprehension,  but  from  another  and  distant  source,  not  a  cause 
of  reasonable  apprehension  of  danger  from  fire,  then  the  warehouseman  is 
not  liable  for  the  loss. 

ACTION  for  loss  of  goods  delivered  for  carriage.     The  opinion 
states  the  facts.    The  plaintiff  had  jndgment  below. 

Phelps  d  Skinner  and  Campbell  A  Starling^  for  appellant 
Le  Roy  Percy y  for  appellee. 

• 

CooPRK,  C.  J.  The  appellees  delivered  to  the  Georgia  Pacific 
Railroad  Company  certain  cotton  consigned  to  their  commission 
merchants  in  the  city  of  New  Orleans.  This  cotton  was  earned 
under  a  throngh  contract  of  affreightment,  but  the  railroad  was  to 
deliver  it  to  the  appellant  at  Greenville  at  its  cotton  yard,  and  appel- 
lant was  to  deliver  it  to  the  steamer,  by  which  the  journey  was  to 
be  completed.  There  was  a  contract  between  the  railroad  company, 
the  appellant,  and  the  steamers  Helena  and  Choteau  under  winch 


Al'KlL  TERM,  1887.  77 

Merchants-  Wharfboat  Aaflodation  Y.  Wood. 

ooiton  from  tho  interior  wad  to  be  token  on  through  bills  to  New 
Orleans  at  a  certain  rate,  of  which  the  railroad  received  a  certain 
sum,  the  appellant  another,  and  the  steamers  the  remainder.  Where 
freights  wero  not  prepaid  the  railroad  company  on  delivery  to  the 
appellant  was  paid  by  that  company  its  freight,  and  when  delivered 
by  the  appellant  to  the  steamers  they  m  turn  repaid  it  the  amount 
paid  to  tho  railroad  comjiany  and  also  paid  the  sum  due  to  appellant 
for  its  services,  collecting  from  the  consignee  the  total  charges. 
Api>ellant  is  a  warehouseman  and  forwarder,  but  not  a  common 
carrier.  The  steamers  Helena  and  Choteau  were  due  at  Qreenville 
on  Saturday  of  each  week,  but  they  were  frequently,  if  not  usually, 
behind  time,  and  it  seems  there  was  an  agreement  between  the 
parties  to  the  contract  (the  railroad  company,  the  appellant,  and 
the  steamers)  that  cotton  might  be  forwarded  by  other  boats  when- 
ever  the  Uelena  or  Ghotcau  should  be  more  than  twenty-four  hours 
late.  Whether  this  modification  of  the  contract  was  in  force  at  the 
time  of  tho  loss  of  appellees'  cotton  is  controverted,  but  for  the 
purposes  of  this  decision  we  will  assume  that  it  was. 

Appellees'  cotton  was  delivered  by  the  railroad  company  to  the 
appellant  on  Tuesday,  the  22d  day  of  December,  1885,  and  was 
destroyed  in  its  yard  by  fire  on  Tuesday,  the  29th,  and  to  recover 
the  value  of  the  same  this  suit  was  brought  It  is  conceded  that 
the  fire  was  non-negligent  in  its  origin.  It  onginated  in  an  oil 
mill  which  for  three  weeks  before  that  time  had  not  been  running, 
and  from  thence  was  communicated  to  the  cotton  yard  by  burning 
shingles  from  the  mill  carried  by  an  unusually  high  wind,  which 
chanced  to  be  blowing  from  the  direction  of  the  mill  toward  and 
across  the  yard.  The  ground  upon  which  liability  is  sought  to  be 
fixed  upon  appellant  is  that  it  was  guilty  of  negligence  in  not  ship- 
ping the  cotton  to  New  Orleans  on  Sunday,  the  27th,  by  the  steamer 
Richardson,  which  then  passed  down  the  nver  and  would  have 
taken  it  if  it  had  been  tendered  for  transportation. 

The  appellant  interposeil  several  defenses  to  the  suit;  first,  that  it 
had  no  opportunity  of  sliipping  out  the  cotton  except  that  afforded 
by  the  Richardson,  and  this  being  on  Sunday  it  was  not  bound  to 
ship  by  that  bont,  second,  that  under  its  contract  with  the  railroad 
oomtiany  and  the  steamers  Helena  and  Choteau  it  was  justified  in 
holding  the  cotton  until  the  arrival  of  one  of  those  boats ^  third, 
that  the  milioad  company  was  the  agent  of  the  plaintiff,  and  ad 
snch  agent  delivered  the  cotton  upon  an  implied  direction  to  hold 
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for  shipment  by  the  Choteau  or  the  'Helena;  fourth,  that  the  rail- 
road company  knew  the  dangeroas  condition  of  the  yard  and  as 
Agent  of  the  shipper  was  guilty  of  contributory  negligence  in  de- 
positing the  cotton  in  the  yaird^  fifth,  that  there  was  no  negligence 
in  the  detention  of  the  cotton;  and  sixth,  that  the  loss  was  not  occa- 
sioned by  the  detention  but  by  an  independent  proximate  cause, 
.viz.,  the  burning  of  the  oil  mill. 

.  On  the  trial  it  was  shown  that  the  yard  of  appellant  was  at  the 
lime  of  the  reception  of  the  cotton  crowded  with  other  cotton,  much 
of  which  wa&  not  held  for  immediate  shipment  but  was  owned  by 
purchasers  who  were  in  the  habit  of  accumulating  large  lots  lief  ore 
fihipping  out  to  eastern  mills.  Much  of  this  -cotton  had  been  sam- 
{)led  by  cutting  large  slits  in  the  sides  of  the  bales,  and  the  samples 
when  drawn  were  placed  upon  the  bales,  rendering  them  peculiarly 
easy  of  ignition.  The  yard  was  a  place  of  public' sale  where  cotton 
was  carried  and  left  until  sold,  where  transactions  of  sale  were 
made,  and  many^  persons  assembling  there  for  that  purpose  were  in 
the  habit  of  smoking,  though  forbidden  so  to  do  by  the  rules  of 
the  company  and  by  posted  notices.  The  engines  of  the  railroad 
were  dnyen  in  and  through  the  yard  in  delivering  the  cotton  trans- 
ported by  it«  There  were  several  small  houses  occupied  by  negroes 
adjacent  to  the  yard,  and  one  house  used  by  the  company  in  which 
Cotton  seed  was  stored.  It  also  appears  that  the  defendant  was 
accustomed  to  ship  out  cotton  on  Sunday,  that  being  the  day  on 
which  the  boats  patronized  by  it  most  frequently  arrived  or  de- 
parted. 

;  In  view  of  the  latter'fact  we  think  the  defendant  could  not  avoid 
^tXLj  liability  which  otherwise  would  attach  to  it  on  the  ground  that 
it  was  not  under  a  duty  to  violate  the  Sabbath.  It  is  certain  that 
it  was  not  for  this  reason  it  refused  to  deliver  the  cotton  to  the 
Richardson,  and  that  it  would  have  shipped  it  by  the  Helena  or  the 
-Choteau  if  either  of  them  had  arrived  on  that  day. 

By  the  laws  of  this  State  (Code  of  1880,  g  2949,)  the  transaction 
of  secular  business  on  the  Sabbath  is  prohibited  and  made  penal, 
but  the  proviso  to  that  section  is  'Hhat  nothing  in  this  section 
shall  apply  to  railroads  or  steamboat  navigation  in  this  State."  The 
business  in  which  appellant  was  engaged  in  reference  to  the  prop- 
erty of  the  appellees  was  so  intimatt'ly  connected  with  that  of 
steamboat  navigation  and  so  necessary  to  it  as  to  fall  within  the 
exception  of  the  proviso  to  the  .sta^tnte.    We  do  not  understand 
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ihat  a  railroad  eompahy  or  a  steamboat  is  bound  to  transact  busi- 
ness  on  the  Sabbath  merely  because  the  statute  permits  it  to  be 
done,  but  if  they  hold  themselves  out  to  the  public  as  so  doing  and 
enter  upon  bnsi&ess,  which  according  to  their  usage  and  habits 
will  be  transacted  on  that  day,  they  cannot  shield  themselves  for 
either  misfeasance  or  nonfeasance,  because  it  was  done  or  omitted 
to  be  done  on  the  Sabbath. 

We  dissent  from  the  pro|>08ition  advanced  by  appellant  that  the 
railroad  company,  being  the  agent  of  the  appellees  to  deliver  the 
cotton  and  having  knowledge  of  the  condition  of  the  cotton  yard 
at  the  time  the  cotton  was  deposited  therein,  was  guilty  of  con- 
tributory negligence  in  depositing  it  there,  and  that  the  appellees, 
as  the  principal  of  the  negligent  agent,  are  also  to  be  held  guilty  of 
such  negligence;  nor  do  we  assent  to  the  view  that  the  railroad,  as 
Ihe  agent  of  the  shipper,  selected  tlie  boats  by  which  the  cotton 
was  to  be  transported.  '  There  i¥  cio  fact  disclosed  by  the  record 
proving  or  tc^ndiiig  to  prove  that  appellees  had  any  notice  of  the. 
tripartite  Contract  between  thcr  railroad, '  the  appellant,  and  the' 
steamers,  under  which' they" werfeaccustomed  to  transport  freights. 
By  ita^^ntract  the' railroad  eompiahy  agreed  with  api)e11ecs  to  take 
their  cotton  at  a  stipulated  price  from  the  place  of  shipmient  to 
New  Orleans,  but  was  to  be  liable  for  losses  only  which  might  occur 
while  the  property  was  ih  its  hands.  The  shippers  had  no  interest 
in  or  knowledge  of  the  o6nlract  it  had  made  with  other  connect- 
ing carriers,  but  they  had  r^ksonable  ground  to  believe  and  werd 
justified  in  believing  that  the'  wharf-boat  company,  to  whom  the' 
cotton  was  to  be  delivered  to  bci  forwarded  by  the  steamer,  and  the 
steamer  by  which  it  should  afterward  be  carried  would  exercise 
that  degree  of  care  and  prudencd  that  the  law  devolved  upon  them, 
and  for  a  failure  00  to  do  would  be  responsible  in  damages.  Under 
aome  circu  instances  it  may  be  that  a  carrier  is  the  agent  of  the 
shipper,  but  that  relation  docs  not  exist  under  the  contract  here 
made  to  the  extent  claimed  by  the  appellant.  The  contract  was 
made  betweeii  the  railroad,  for  itself,  the  appellant,  and  the  con- 
necting carrier  on  the  one  part,  and  the  shipper  on  the  other. 
There  is  nothing^  in  it  from  which  can  be  inferred  a  power  in  the 
railroad  as  agent  of  the  shipper  to  make  a  contract  with  the  appel- 
lant which  would  relieve  it  from  responsibility  for  its  own  negli- 
gence, or  to  bind  the  shipper  by  any  contributory  negligence  of 
which  the  carrier  railroad  company  might  be  guilty.     The  railroad 
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eompany  was  bailee  of  the  shipper  until  it  should  deliver  the  cotton 
according  to  its  contract  to  the  wharfboat  company,  which  then  in 
turn  assumed  that  relation  under  the  contract  of  shipment,  and 
with  the  relation  it  also  assumed  the  duties  and  responsibilities 
which  flowed  from  it  according  to  the  character  of  business  in  which 
it  was  engaged.  While  the  cotton  was  in  the  hands  of  the  railroad, 
it  was  bailee  with  the  responsibility  of  a  common  carrier.  When 
it  reached  the  defendant  it  became  bailee  m  turn,  but  only  with  the 
liability  of  a  warehouseman,  but  this  included  responsibility  for 
losses  occurring  by  its  neglect,  against  which  the  railroad  had  no 
authority  to  relieve  it.     Hutch.  Carriers,  §  12. 

It  is  conceded  by  the  appellee  that  the  defendant  under  ordinary 
circumstances  would  have  performed  its  duty  by  holding  the  cotton 
nntil  the  arrival  of  the  Helena  or  Choteau  if  either  should  arrive 
within  a  reasonable  time,  and  that  it  is  not  the  unvarying  duty  of 
a  warehouseman  and  forwarder  to  ship  by  the  first  opportunity. 
Their  contention  is  that  if  by  all  the  surrounding  and  accompany- 
ing facts  and  circumstances  the  warehousemen,  as  men  of  ordinary 
prudence,  were  admonished  by  the.  danger  to  which  the  property 
was  exposed  by  reason  of  its  liability  to  fire,  it  was  appellant's  duty 
to  ship  out  tl^e  cotton,  by  the  first  opportunity  afforded,  because  to 
retain  it  in  the  yard  endangered  its  safety.  That  it  was  dangerous 
to  permit  it  to  remain  they  contend  was  an  inference  that  the 
managers  must  have  drawn  from  the  fact  that  the  yard  was  in  a 
crowded  condition;  that  much  of  the  cotton  had  been  sampled  and 
the  combustible  cotton  drawn  from  the  bales  scattered  around 
where  men  were  in  the  habit  of  smoking,  and  where  the  engines  of 
the  lailroad  ran  in  drawing  their  cars  into  the  yard;  that  the 
adjacent  cabins  occupied  by  laborers  and  the  seed-house  were 
sources  from  which  accidental  fires  might  be  expected;  that  the 
oil  mill  and  other  buildings  located  within  dangerous  limits 
should  also  have  been  considered  by  the  warehouseman,  and  if 
frotn  all  these  danger  from  fire  might  reasonably  have  been 
feared,  it  was  iicgiigence  to  retain  the  cotton  after  the  arrival 
of  the  Uichardson. 

We  concur  in  the  jiosition  thus  assumoti,  and  are  of  opinion  that 
it  W21S  properly  left  to  the  jury  to  dctcrinino  whether  the  defendants 
were  guilty  of  negli&rcnce  in  failins;  to  ship  out  the  cotton  by  the 
opportiinicv  afforded  by  the  lltchardson  on  Sunday;  and  this  brings 
us  to  the  final  question  in  the  cause. 
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The  pliiiiitiffs  insist  that  a  wrong-doer  cannot  abortion  his  own 
wrong,  wherefore  since  but  for  tlie  negligent  act  of  the  defendant 
in  failing  to  ship  the  cotton  by  the  Richardson  (which  failure  the 
verdict  of  the  jury  was  found  to  have  been  negligence),  it  could  not 
have  been  destroyed  by  the  fire,  it  is  liable  for  the  injury  sustained; 
or  in. other  worfis,  that  if  the  negligent  act  furnished  the  oppor- 
tunity for  the  injury  the  defendant  must  respond  m  damages  re- 
gardless of  the  immediate  cause  of  the  injury;  or  if  mistaken  in 
this,  then  the  plaintiffs  contend  that  if  certain  surrounding  and 
attendant  circumstances  admonished  the  defendant  that  to  retain 
the  cotton  would  expose  it  to  danger  of  fire  from  these  sources,  then 
if  the  fire  did  destroy  it  the  defendant  is  liable  even  though  it  did 
not  originate  from  those  things  which  admonished  of  the  danger* 
bat  occurred  from  a  source  from  which  no  danger  was  or  could 
have  been  reasonably  apprehended. 

It  ia  contended  for  the  defendant  that  if  it  be  conceded  it  was 
Diligent  in  not  shipping  out  the  cotton  such  negligence  was  the 
remote  and  not  proximate  cause  of  the  loss,  and  causa  proxima  non 
rmnaia  speeiatnr. 

It  would  be  unprofitable  to  attempt  an  investigation  of  the  very 
Diimerous,  ])erplexing  and  contradictory  decisions  which  have  been 
made  upon  this  much  vexed  subject ;  we  have  examineil  the  cases 
cited  by  counsel,  and  find  them  to  have  been  selected  with  discrim- 
ination and  to  fairly  represent  the  conflicting  views  which  prevail 
in  different  States.  We  have  found  no  more  intelligent  and  satis* 
factory  deductions  from  the  general  course  of  decisions  than  the 
following  propositions  laid  down  by  Mr.  Gooley  in  his  work  on  Torts: 

1.  That  in  the  case  of  any  distinct  legal  wrong,  which  in  itself 
constitutes  an  invasion  of  the  right  of  another,  the  law  will  presume 
that  some  damage  follows  as  a  natural,  necessary  and  proximate 
result.  Here  the  wrong  itself  fixes  the  right  of  action.  We  need 
not  go  fnrther  to  show  a  right  of  recovery,  though  the  extent  of 
the  recovery  may  4le|)end  upon  the  evidence. 

2.  When  the  act  or  omission  compiaineil  of  is  not  in  itself  a  dis* 
tinct  wrong,  and  can  only  become  a  wrong  to  any  particular  indi- 
vidual through  injurious  consequences  resulting  therefrom,  this  con* 
sequence  nnist  not  only  be  shown,  but  it  must  be  so  connected  by ^ 
averment  and  evidence  with  the  act  or  omission  as  to  appear  to  have 
resulted  therefrom  according  to  the  ordinary  course  of  events,  and' 

as, proximate  result  of  a  suflUcient  cause.  ^ 
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3.  If  the  original  act  was  wrongful,  and  woald  natarally,  accord- 
ing to  the  ordinary  coarse  of  eyent^,  proTe  injarioas  to  some  person 
or  persons,  and  does  actoally  result  in  injury  through  the  interven- 
tion of  other  causes  which  are  not  wrongful,  the  injury  shall  be  re- 
ferred to  the  wrongful  cause,  passing  bjr  those  which  are  innocent; 
but  if  the  original  wrong  only  becomes  injurious  in  consequence  of 
the  intervention  of  some  distinct  wrongful  act  or  omission  by  another^ 
the  injury  shall  be  imputed  to  the  last  wrong  as  the  proximate  cause 
and  not  to  that  which  was  more  remote.     Gooley  Torts,  69. 

We  accept  the  second  proposition,  assuming  that  the  words  **  ac- 
cording to  the  ordinary  course  of  eveAts"  include  not  only  those 
consequences  which  necessarily  and  invariably  follow  from  known 
causes,  bat  those  which  may  and  probably  will  follow. 

The  verdict  of  the  jury  has  established  for  the  purposes  of  this 
examination  the  fact  that  the  circumstances  existing  at  the  time 
when  the  cotton  might  have  been  shipped  f  rotm  the  yard  were  such 
as  to  warn  the  defendant  it  was  dangerons  to  keepjt  there  and  that 
it  was  gailty  of  negligence  in  ^o  doing.  If  the  fire  had  resulted 
from  those  circumstances  which  were  relied  on  by  the  plaintifEs  as 
indicating  the  danger  to  which  the  property  was.  exposed,  or  either 
one  of  them,  the  defendant  would  have  been  responsible  for  the 
loss;  bat  it  does  not  follow  that  because  the  injury  resulted  from 
fire  and  the  defendant  was  admonished  of  danger  from  fire,  it  is  to 
be  held  responsible.  The  inquiry  returns,  was  it  a  fire  from  which 
a  reasonably  prudent  man  would  have  antiqipated  danger?  To  illus- 
trate: if  a  bailee  should  deposit  the  goods  of  the  bailor  near  the 
walls  of  a  building  which  was  toppling  and  threatening  to  fall  and  the 
wall  should  fall  and  injure  the  property,  he  should  be  answerable* 
for  it  was  his  duty  to  have  avoidcjd  the  danger;  but  if  the  dangerous 
building  do  not  fall  and  another  building,  from  which  no  danger 
could  reasonably  be  anticipated,  unexpeqtedly  fall  and  injure  the 
goods,  here  ho  is  not  answerable  though  the  injury  has  resulted 
from  a  like  cause,  the  falling  of  a  wall,  for  the  wall  which  fell  fell 
not  according  to  the  ordinary  or  probable  course  of  events,  but 
unexpectedly. 

In  Morrison  v.  Davis,  20  Penn.  St  171;  67  Am.  Dec.  695,  a  car- 
rier by  canal  used  a  lame  horse  in  pulling  his  boat  by  reason  ,of 
which  it  was  delayed,  and  because  of  the  delay  ic  was  subjected  to 
flood  whereby  the  goods  were  injured.  It  was  held  that  he  was  not 
liable  for  the  reason  that  he  could  pot  foresee  the  danger.     In. 
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MtOrew  t.  Stone^  56  Peiin.  St.  440»  the  owner  of  a  coal  boat  an- 
chored in  a  dangerous  |mrt  of  the  stream  in  the  vicinity  of  many 
otbvr  boata;  ono  of  liis  boats  was  injured,  and  sinking  floated  under 
the  boat  of  plaintiflf,  which  upon  the  subsiding  of  the  waters,  set* 
tied  upon  it  and  was  lost.  It  was  lield  to  be  a  question  of  fact  to 
be  decided  by  the  jury  whether,  under  all  the  circumstances,  the 
defendant  should  have  anticipated  the  probability  of  danger  to  the 
boot  of  the  plaintiff,,  the  court  saying:  **  \i  he  knew  that  barges 
filled  with  coal  are  ponderous,  unwieldy  and  difticult  of  control, 
are  liable  to  injury  and  easily  sunken^  and  that  the  place  of  moor- 
ing by  reason  of  the  strength  of  tiie  current  and  floating  drift  was 
one  oi  danger  and  most  likely  to  cause  such  lioats  to  sink,  and  also 
knew  that  this  place  in  case  of  the  sinking  of  his  boat  was  likely 
to  prove  to  be  tiangerous  to  some  of  .the  boats  lying  below  and  that, 
the  flood  would  come  —  for  it  was  his  purpose  to  <Hwait  \U  OQming: 
to  carry  him  0ut7-r.it  could  scarcely  be  held  that  these  circum- 
stances did  not  indicate  to  his  mind  the  great  danger  of  mooring 
there,  and  if  an  accident  should  happen  there  the  danger  to  which 
it  would  expose  others.  The  injury  under  such  circumstances 
would  not  be  so  remote  that  it  ought  not  to  be  taken  into  account. 
But  It  must  be  observed  that  these  are  inferences  of  fact  which 
belong  to  the  jury,  whose  province  it  is  to  determine  what  are  the 
circumstances  and  the  inferences  of  probability  to  be  drawn  from 
them.*' 

It  is  unnecessary  to  pass  upon  the  numerous  instmctions  given 
for  the  respective  parties.  What  we  have  said  will  indicate  suffi- 
ciently our  view  of  the  principles  upon  which  the  case  ought  \jr 
have  been  tried.  If  the  danger  of  fire  from  the  oil  mill  was  such 
that  a  reasonably  prudent  man  would  have  considered  it  as  afford- 
ing a  reason  for  not  keeping  his  own  property  in  a  yard  located  as 
was  that  of  the  defendant,  or  if  it  was  one  of  a  number  and  the 
surrountiings  taken  as  a  whole  made  up  a  danger  from  fire,  origi- 
nating in  or  proceeding  from  the  mil)  too  great  to  make  the  keeping 
of  the  cotton  the  act  of  a  prudent  man,  then  though  there  were 
other  c*rcQmstances  more  calculated  to  awaken  alarm  from  which 
the  fire  did  not  arise,  the  cause  is  not  too  remote  to  be  considered. 
But  if  the  mill  was  not  a  ciiuse  of  reasonable  apprehension  of  a  fire 
so  originating  or  proceeding,  either  of  and  by  itself,  or  taken  in 
connection  with  other  surroundings,  the  defendant  would  not  b** 
responsililc-  for  the  result  of  an  unexpected  fire  originating  therein. 
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merely  because  other  and  tlistiAct  circumstances  from  which  >  no 
k)irm  actually  came  admonished  it  of  the  danger  of  a  fire.  / . 

In  the  court  below  the  jury  was  in  effect  told  that  if  the  xsondi* 
tion  of  the  yard,  the  proximity  of  the  cabins  and  the  seed-house, 
the  habit  of  smoking  indulged  in  by  those  visiting  the  yard  and 
the  fact  that  the  engines  ran  into  the  yard,  warned  the  defendant 
of  the  danger  of  fire,  then  if  a  fire  oocurred,  though  not  originating 
from  either  of  these  sources  and  though  neither  of  these  con- 
tributed to  the  losSf  the  defendant  was  responsible  therefor.  This 
is  an  erroneous  view  of  the  liability  of  the  warehouseman  and  im* 
posed  responsibility  on  him  regardless  of  the  fact  that  no  danger 
06uld  Reasonably  have  been  found  from  the  source  of  the  fire. 
Whether  a  fire  from  that  source  should  have  been  anticipated  by  a 
i^onably  prudent  man  was  an  inference  to  be  drawn  by  the  jury 
firom  idl  the  facta  In  evidence. 

JudjffH09U  rwersed. 


m  THB 


SUPREME  COURT 

(Mr 

ALABAMA. 

OiLKBR  y.  MOSBIS. 
»OAU.  78.) 
Pledge — of  eioekg — rigJU  to  redeem  — uwreaeonMe  dda/g.  " 

Stock  was  pledged  in  1871,  the  pledgee  advancing  monej  on  It  from  time  to 
time  while  its  value  flactnated  from  twenty  cents  on  the  dollar  np  to,  hat 
never  more  than  the  amount  advanced.     In  1881  the  pledgee  sold  it  for  lest 

.  than  the  amount  advanced.  In  1884  the  pledgor  sought  to  redeem  and 
to  hold  the  pledgee  accountable  for  its  value,  greatlj  appreciated  after  the 
sale.  Held,  that  his  bill  should  be  dismissed  on  account  of  the  staleness  of 
the  demand.* 


B 


ILL  for  an  accoant  and  redemption  of  stocks.     The  opinioii 
states  the  case.     The  bill  was  dismissed  below. 


David  Chpion,  Ounter  if  Blakey,  for  appellant. 

Troy,  Tonipldns  S  Lo7idon,  Waits  &  Son,  contra. 

SoxEBYiLLEy  J.  The  view  of  this  bill  most  favorable  to  com- 
plainant is  that  of  one  filed  for  the  purpose  of  redeeming  certain 
shares  of  corporate  stock  alleged  to  have  been  deposited  with  the 
defendant  by  way  of  pledge  or  collateral  security,  or  more  accu* 
mtely  speaking,  to  hold  the  defendant  liable  for  the  appreciated 

*:jee  Wng/U  v.  Paine  (82  Ala.  840),  84  Am.  Rep.  24;  Caetner  v.  Wolrtnl  (»i 
in.  171),  25  Am.  Rep.  869. 
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value  of  the  stock  upon  the  ground  that  he  had  sold  it  without 
authority  and  without  any  notice  to  the  complainant,  who  claims 
to  be  the  owner  and  the  pledgor.  It  is  very  questionable  however 
whether  the  allegations  of  the  bill  will  bear  this  construction  if  sub- 
jected to  proper  criticism  and  construed  with  requisite  strictness 
against  the  pleader.  The  deposit  of  stock  is  averred  and  proved  to 
have  been  inade  in  thie  early  part  of  the  year  1871.  The  bill  was 
filed  on  the  7th  day  of  July,  in  the  year  1884,  or  more  than  thir- 
teen years  after  the  original  deposit.  There  is  neither  averment 
nor  satisfactory  proof  of  any  recognition  on  the  defendant  Morris' 
part,  of  any  existing  trust  relationship  between  himself  and  the 
complainant  intermediate  between  the  time  of  the  original  trans- 
action and  the  filing  of  the  bill.  In  the  year  1881  the  defendant 
sold  the  stock  m  controversy,  it  being  then  of  less  value  than  the 
amount  of  his  pecuniary  demands  claimed  to  be  secured  by  it. 
After  that  time  it  appreciated  rapidly  in  value  and  is  shown  by  the 
evidence  to  have  reached  eight  times  its  par  value. 

The  bill  was,  on  the  hearing  of  the  cause,  dismissed  by  the  chan- 
cellor as  barred  by  lapse  of  time  and  the  complainant  brings  this 
appeal. 

'  It  IS  our  opinion,  after  a  very  careful  consideration  of  the  law 
and-'tacte-r^^'Abe  >ca8e,- ihat  i<)be-bill  was  wanting  inequity  as  an 
attempt  to  anforoe  ^a  stale  demand  .and  that  the  decree  was  free 
from-  error.  Considering  the  transaction  in  the  first  place  as  a 
mere  ordinary  pledge  of  stock,  rather  than  as  partaking  of  the  na- 
toBe^wboth  a4>]fidge  tsnd  AiwirJfflgajB  it  .may  well  be>0Q&Btrued 
to  be,  we  nevertheless  deem  the  complainant's  right  of  redemption 
lb  be  barred  by  the  lapse  of  time. 

It  is  true  that  we  find  the  rule  declared  in  the  old  books  and 
reiterated  in  many  adjudged  cases,  ancient  and  modem,  that  if  no 
time  of  redemption  is  fixed  by  the  parties  the  pledgor  has  his  life- 
time within  which  to  redeem,  unless  quickened  by  notice  or  through 
the  intervention  of  a  court  of  equity.  This  principle  however  is 
not  in  harmony  with  the  more  modern,  and  as  we  consider  the 
sounder  and  better  rule,  which  is  to  exact  of  all  claimants  in  cases 
of  this  character,  analogously  to  the  redemption  of  mortgages,  the 
exercise  of  reasonable  diligence  in  the  enforcement  of  their  equit- 
able demands  at  the  nsk  of  being  debarred  of  all  relief.  It  may 
be,  as  often  said  m  the  text-books,  that  stnctly  speaking,  the  stat- 
ute of  limitations  does  not  run  against  a  pledgor  in  an  ordinary 
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ease  of  pledge^  unless  there  is  shown  to  be  an  adverse  possession  by 
the  pledgee  brought  home  to  the  knowledge  or  notice  of  the  pledgor. 
But  staleness  of  demand,  which  is  a  defense  peculiar  to  courts  of 
equity,  rests  on  another,  though  no  doubt  analogous  principle, 
which  is  to  visit  on  one  who  sleeps  on  his  rights,  the  fruits  of  his 
own  negligence  and  infirmity  of  purpose.  2  Story  Eq.  Jur.,  §  1884. 
The  doctrine  of  staleness  may  properly  be  said  to  be  ^^  founded  in 
its  origin  upon  a  sound  public  policy  which  has  a  jnst  regard  for 
the  preservation  of  the  peace  of  society.  It  is  of  the  utmost  mo- 
ment that  there  should  be  some  end  to  law  suits,  an  unreasonable 
encouragement  of  which  is  disastrous  to  the  welfare  of  any  gov- 
ernment Hence  reasonable  diligence  in  the  assertion  of  one's 
lights  in  the  courts  is  properly  exacted,  not  less  than  the  exercise 
of  conscience  and  good  faith.''    Nettles  v.  Nettles,  67  Ala.  599. 

The  growing  importance  of  trade  and  commerce,  with  the  increase 
of  the  means  of  rapid  transit  and  speedy  communication,  have 
tended  in  modern  times  to  shorten  the  period  allowed  by  courts  of 
equity  beyond  which  a  demand  is  considered  stale  on  the  ground  of 
laches.  The  common  law  is  no  rigid  system  of  unbending  iron 
rules,  but  the  elasticity  of  its  principles  is  daily  yielding  to  the 
growing  wants  of  an  advancing  civilization.  A  rule  of  absolute 
repose  has  accordingly  been  adopted,  in  comparatively  modern 
times,  which  is  applicable  to  all  human  transactions  open  to  judi- 
cial investigation,  and  by  common  consent  is  fixed  to  a  period  of 
twenty  years.  Oarrett  v.  Oarrett,  69  Ala.  429.  The  doctrine  of 
staleness  accommodates  this  rule  to  the  equities  of  each  particular 
case.  If  it  were  otherwise,  the  numberless  mercantile  and  other 
transactions  of  our  populous  towns  and  cities  would  in  due  course 
of  time  oppress  the  courts  with  a  burden  of  litigation  which  they 
would  be  incapable  of  enduring.  No  sonnd  reason  is  perceived 
why  the  redemption  of  pledges  should  constitute  an  exception  to 
this  salutary  principle.  There  is  nothing  in  the  relation  of  pledgor 
and  pledgee  which  makes  an  invasion  of  the  general  rule  as  appli- 
cuble  to  them  either  proper  or  desirable.  And  such,  in  our 
judgment,  is  the  current  of  authority  among  the  law-writers  and 
especially  the  more  recent  ones.  We  accordingly  find  in  Story  on 
Bailments  the  principle  asserted,  that  while  prescription  or  the 
statute  of  limitations  does  not  run  against  a  pledgor's  right  of  re- 
demption, yet  that  ''after  a  long  lapse  of  time,  if  no  claim  for 
redemption  is  made,  the  right  will  be  deemed  to  be  extinguished 
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and. the  property  will  be  held  to  belong  absolutely  to  the  pawnee." 
''Under  such  circumstances/^  it  is  added,  ''a  court  of  equity 
will  decline  to  entertain  any  suit  for  the  purpose  of  redemption. 
A  like  rule  is  adopted  in  the  common  law  in  cases  of  mortgages." 
Story  on  Bailments  (8th  ed.),  §  346.  So  in  the  recent  treatise 
of  Mr.  Schonler  on  Bailments,  after  asserting  that  modern  pre- 
scription, as  applicable  to  pledges,  runs  rather  by  lapse  of  years 
than  the  uncertain  span  of  human  life,  and  that  ''time  puts 
an  absolute  barrier  to  the  pursuit  of  all  such  remedies,  irre- 
spective of  the  living  or  dead,"  the  author  further  observes : 
"  Strictly  speaking,  the  statute  of  limitations  doed  not  run  against 
a  pledge;  but  inasmuch  as  it  runs  against  the  pledgee's  en- 
forcement of  the  secured  debt  or  engagement,  so  will  equity 
decline  to  entertain  the  pledgor's  bill  for  redemption  if  he 
or  his  representative  bring  it  unreasonably  late;  for  the  prop- 
erty will  then  be  conclusively  presumed  to  have  vested  m  the 
pledgee."  Schonler  Bailments,  225.  The  same  principle  is  Recog- 
nized by  other  authorities,  in  language  but  slightly  difPerent.  Wood 
Lim.  Actions,  p. 54,  §  22;  McClenny  v.  McClennyt  9  Tex.  192;  49  Am. 
Dec.  738;  Whelan  v.  Whelan.  26  Ohio  St.  131;  Colebroke  Coll. 
Securities,  §  132.  In  WhiU  Mountains  R.  Co.  v.  Iron  Co,^  50  N.  H. 
£7,  the  reason  for  extinguishing  the  pledgor's  right  to  redeem,  m 
such  cases,  seems  to  have  been  placed  on  the  theory  that  an  unrea- 
sonable delay  in  asserting  it "  raises  the  presumption  that  the  pledgor 
has  relinquished  his  title  in  satisfaction  of  the  debt"  Another  and 
perhaps  equally  good  reason  is,  the  running  of  the  statute  of  limita- 
tions against  the  pledgee  operating  to  bar  the  enforcement  of  his 
debt  against  the  pledgor  personally.  Schonler  Bailments,  224, 225. 
This  is  upon  the  principle  that  courts  of  conscience  favor  the  feature 
of  reciprocity  in  its  enforcement  of  equitable  rights. 

What  lapse  of  time  shall  be  regarded  as  rendering  a  pledgor^s 
right  of  redemption  stale  cannot  of  course  be  formulated  into  any 
fixed  rule  applicable  to  all  cases.  Each  case  must  necessarily 
depend  upon  its  own  circumstances,  having  regard  not  alone  to  the 
mere  question  of  time,  but  also  to  the  circumstances  and  relative 
situation  of  the  parties,  the  nature  of  the  property  pledged,  whether 
stationary  or  fluctuating  in  value,  and  other  facts  afPectmg  the  just^ 
ness  or  equity  of  the  right  asserted.  It  is  therefore,  as  said  by  Mr. 
Schouler,  "largely  a  matter  of  judicial  discretion."  Schonler 
Bailments,  225,  note  2.     It  is  not  questioned,  so  far  as  we  know. 
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by  any  authority^  that  the  pledgor  uiay  always  claim  at  least  the 
period  of  six  years^  or  the  full  periotl  of  time  during  which  the 
pledgor  is  permitted  to  sue  upon  his  secured  debt  or  engagement. 
In  Humphries  v.  Terrell,  1  Ala.  650,  it  was  held  that  the  right  of 
both  a  pledgor  and  of  a  mortgagor  to  redeem  personal  property 
would  be  barred  in  six  years;  and  the  plea  of  the  statute  of  limita* 
tions  of  six  years  in  that  case  was  held  good  as  a  bar  to  the  pledg* 
Or's  right  to  redeem,  without  any  positive  evidence  of  an  adverse 
possession.  There  is  other  respectable  authority  for  the  same  view. 
But  this  case  in  the  phase  of  it  now  under  consideration,  does  not 
necessarily  require  that  we  should  carry  the  rule  to  this  extent. 
The  case  of  a  mere  pledgee,  it  is  apprehended,  is  different,  in  some 
material  aspects,  from  that  of  a  mortgagee  in  i>osses8ion,  in  whose 
fator  the  statute  of  limitations  commences  to  run  from  the  law  day 
of  the  mortgage,  because  of  his  presumed  adverse  holding  from 
that  time.  Bi/rd  v.  McDanxeU  33  Alii.  18;  McCoy  v.  Gentry^  73 
id.  105.  All  that  we  need  say  on  this  particular  phase  of  the  case 
M,  that  the  pledgor  wdl  be  barred  by  delaying  for  an  unreasonable 
length  of  time,  which  >mnst  be  determined  by  the  varying  facts  and 
equities  of  each  particular  case,  lii  Watennati  v.  Brown,  31  Penn. 
St  16J,  the  court  refuses  to  grant  relief,  on  a  bill  filed  for  the 
redemption  of  certain  shares  of  bank  stock,  after  the  lapse  of  eleven 
years,  the  stock,  having  in  the  meanwhile  riseii  m  value.  The 
court,  adopting  the  rule  announced  in  Humphries  v.  Terrell^  supra. 
held  that  the  plaintiff's  equity  was  bari*ed  by  a  delay  of  six  years 
after  the  debt  fell  diie,  a  demand  for  the  debt  being  presumed  to 
have  been  made  in  a  reasonable  time.  The  stock  there  m  contro- 
versy, as  here,  had  been  transferred  to  the  defendant,  and  having 
lemained  for  a  long  time  of  less  value  than  the  amount  of  the 
secured  debt,  it  was  deemed  to  have  been  abandoned  in  satisfaction 
of  It  by  mutual  acquiescence.  *'  We  should  administer  equity  very 
badl?/'  said  Lowrie,  C.  J.,  ^'if  we  should  allow  the  plaintiff  to 
treat  the  stock  as  the  defendant's  for  so  long  a  period  and  the  debt 
as  paid  by  it,  and  then  to  claim  the  benefit  of  a  rise  in  value  occa- 
sioned by  no  merit  of  his.*'  So  in  Roberta  v.  Syies,  30  Barb.  173, 
it  was  held  that  a  bill  to  redeem  certain  pledged  stocks  which  had 
been  transferred  to  the  pledgee,  on  the  book?  of  the  company 
must  be  within  t^jn  years  from  the  time  the  secured  debt  became 
due,  by  ifinalogy,  no  doubt,  to  the  statute  of  limitations  governing 
claims  to  personal  property  in  courts  of  law. 
Vol.  LX  —  12 
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.  It  is  wel]  settle<l  that  a  much  shorter  time  will  be  allowed  the 
pledgor  within  which  to  exercise  the  right  of  redemption  where  he 
seeks  to  make  a  profit  ont  of  the  unexpected  rise  in  the  iralue  of 
pledged  stocks,  than  where  he  seeks  merely 'to  com})el  the  pledgee 
to  account  for  a  sarplus  received  by  him  from  the  sale  of  the  stocks 
in  onlinary  cases.  Schouler  Bailments,  225.  Thie  case  oi  Han^ 
cock  V.  IrankUn  Jns.  Co,,  114  Mass.  115,  cited  and  relied  on  by 
appellant's  counsel,  was  obviously  a  case  of  the  latter  kind,  and 
was  determined,  strictly  6|)eaking,  rather  on  the  ground  of  the  stat- 
ute of  limitations  than  upon  any  alleged  stateness  of  the  demand. 
This  rule  of  redemption  is  clearly  analogous  to  the  one  which  requires 
the  exercise  of  any  similar  option  in  property,  real  or  personal,  to 
be  put  in  action  with  reasonable  diligence.  There  is  something  in 
the  nature  of  fluctuating  stocks  which  makes  the  principle  especially 
just  when  applied  to  them.  As  said  by  Mr.  Justice  Miller,  in  a 
recent  case,  decided  by  the  Supreme  Court  of  the  United  States,  *'  the 
injustice  is  obvious  of  permitting  one,  holding  the  right  to  assert  aii 
ownership  in  such  property,  to  voluntarily  await  the  event  And  then 
decide,  when  the  danger  which  is  over  has  been  at  the  risk  of  another, 
to  come  in  and  share  the  profit.'^  Twin- Lick  Oil  Co,  v.  Marbwry^ 
91  U.  S.  587.  The  court  observed  further  that  while  a  different 
rule  would  apply  to  pro])erty  not  subject  to  rapid  fluctuations  in 
value,  yet  where  property  is  of  this  character,  courts  require 
**  prompt  action  in  all  who  hold  an  option,  whether  they  will  share 
its  risks,  or  stand  clear  of  them." 

These  observations  apply  with  great  force  to  this  case.  The  stock 
in  question  is  shown,  at  one  time  during  the  period  rt  was  pledged,  to. 
have  been  worth  as  little  as  twenty  cents  on  the  dollar.  At  the  time 
of  its  sale  by  the  defendant  it  was  not  above  par.  When  the  bill  was 
filed  it  had  rapidly  increased  in  value,  and  duriiig  the  progress  of  the 
cause  reached  about  eight  times  its  par  value,  or  neatly  forty  times 
the  lowest  rate  to  which  it  had  once  fallen.  It  is  manifest,  that  in' 
cases  in  like  this,  justice  can  be  administered' only  by  curtailing  the' 
period  allowed  for  exercising  the  option  of  redeeming  within  bounds 
which  reasonably  conform  it  to  the  equities  of  the  peculiar  emergency. 

Upon  this  state  of  facts  we  hold  that  the  complainant's  right  of' 
redemption  was  a  stale  demand,  and  must  bd  vleem^d  to  ha^e  l)een 
barred  by  unreasonable  delay  in  its  assertion.  Sleeping  on  his 
rights  for  so  great  a  length  ot  time  constitutes  a  degree  of  laches 
now  fatal  to  their  enforcement. 
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There  is  another  analogous  yiew  of  this  case^  incidentally  adverted 
to  by  us  above,  and  which  is  equally  fatal  to  the  maintenance  of  the 
bill.  It  is  the  defense  of  the  statute  of  limitations  of  six  years,  the 
ground  upon  which  the  case  was  decided  by  the  chancellor. 

The. transfer  pf  the  stock  in  controversy  is  something  more  than 
a  mere  pledge.  It  partakes  of  the  nature  of  both  a  pledge  and  a 
mortgage,  because  the  transferee  holds  both  the  possession  and 
the  title  of  thing  transferred.  The  chief  difference  between  a 
pledge  and  a  mortgage  is,  that  in  the  former  possession  is  trans- 
ferred, and  in  the  latter  title,  usually  unaccompanied  by  possession. 
No  reason  is  perceived  why  the  two  forms  of  security  may  not  be 
combined  in  one  as  is  here  done.  Can^y  v.  Cavaroe,  96  IT*  S.  467, 
477.  In  Nabring  v.  Bank  of  Mobile,  58  Ahi.  204,  it  was  said, 
arguendo,  that  a  transfer  of  stock,  like  that  in  the  present  case, 
was  rather  a  pledge  than  a  mortgage,  following  the  yiew  expressed 
in  WiUon  v.  LiUk,  2  N.  Y.  442;  &  c,  51  Am.  Dec.  807.  But  the 
decision  of  this  point  was  a  dictum,  inasmuch  as  it  was  immaterial 
and  unnecessary,  the  same  result  following  whether  the  transfer 
was  construed  to  be  the  one  or  the  other.  In  this  aspect  of  the 
law,  to  which  I  am  not  averse,  there  can  be  no  room  for  disputation 
as  to  the  fact  that  the  case  made  by  the  bill  was  barred  in  six  years 
from  the  day  of  forfeiture,  there  being  no  proof  of  any  recognition 
of  the  complainant*8  title  within  this  period,  and  therefore  a 
presumed  adverse  holding  by  the  defendant.  Byrd  v.  MeDaniel, 
3:J  Ala.  18;  Hnrnphries  t.  Terrett,  1  Ala.  650;  WatefVian  v.  Brown, 
81  Penn.  St  161,  supra;  Jones  Ghat  Mort.,  §§  771-772. 

The  bill  was  properly  dismissed,  and  the  decree  of  the  chanoelloi 
is  affirmed. 

Jkcree  affirmed. 
Clopiov,  J.,  not  sitting* 
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(»Ala.  lOD.) 
8iaiuiecflimUaiion$  —  breach  of  offreemeni  to  pajf  ttoek  nAiCfipHam. 

When  the  terms  of  a  sahecription  to  stock  of  a  corporatioii  bind  the  >rtoek- 
holders  to  pay  "  in  such  installments  as  may  be  called  for  bj  said  company, 
and  one  per  cent  at  the  time  of  subscription; "  and  the  corporation,  becom- 
ing embarrassed,  executes  a  deed  of  assignment  for  the  benefit  of  creditors, 
not  having  called  in  all  the  stock  subscribed,  the  statute  of  limitations  in 
favor  of  the  stockholders,  as  to  their  unpaid  subscriptions,  does  not  begin 

.  to  run  until  a  decree  is  rendered  by  a  court  of  equity  under  a  bill  filed  by 
creditors,  making  an  assessment  and  call  for  the  unpaid  subscriptions. 

j^  OTION  for  stock  subscriptions.    The  opinion  states  the  facts, 
Tbe  defendant  had  judgment  below. 


A 


Wm.  S.  TAaringtan,  for  appellant. 

SoMERYiLLE,  J.  The  present  action  is  brought  for  a  certam 
portion  of  the  unpaid  subscription  to  the  capital  stock  of  the  Na- 
tional Expriess  Company,  a  body  corporate  organized  under  the 
laws  of  the  State  of  Virginia.  The  aclion  is  instituted  by  the 
plaitttifFy  as  trustee^  duly  appointed  by  a  court  of  competent  jurisdic- 
tion, and  fully  authorized  to  sue.  No  question  arises  as  to  the 
personal  disability  of  the  plaintiff  to  maintain  the  action,  nor  is 
the  jurisdiction  of  thiscourt,  which  clothed  him  with  his  authority 
to  sue,  in  any  wise  challenged.  The  only  point  raised  by  the  record 
is,  whether  the  action  is  barred  by  the  statute  of  limitations  of  six 
years,  which  is  thi. period  fixed  in  this  State  for  commencing  actions 
founded  on  promises  not  under  seal.  .  '  '  ^ 

The  subscription  in  question  was  made  by  the  defendant  in  the 
year  1866,  by  which  he  agreed  to  pay  to  the  National  Express  Com- 
pany the  sum  of  $1,000  **  in  such  installments  as  may  be  called  for  by 
said  company,  and  to  pay  one  per  cent  at  the  time  of  subscription." 
The  company  was  organized,  and  carried  on  business  for  many 
months,  but  becoming  financially  embarrassed,  executed  a  deed  of 
assignment,  in  September,  1866,  conveying  to  certain  trustees  all 
of  its  property,  including  unpaid  subscriptions  to  its  capital  stock, 
for  the  purpose  of  securing  its  creditors.  In  Dooomber,  ls7l,  a 
*'.reditor's  bill  was  filed  in  the  Chancery  Court  at  Richmond,  the 
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proceedings  of  which^ow  proper  jurisdiction  of  the  sabject-mHtter 
and  of  the  parties,  praying  for  the  remoral  of  the  tmstees  ap- 
pointed in  the  deed  of  tmst,  and  thesabstitution  of  others  in  their 
stead;  that  the  liabilities  of  the  company  be  ascertained,  and  an 
assessment  be  made  by  authority  of  the  court  upon  the  unpaid  capi- 
tal stock  for  the  purpose  of  discharging  these  liabilities.  The 
court  assumed  jurisdiction  of  the  cause  and  granted  the  prayer  for 
relt<ef,  the  plaintiff,  as  we  have  said,  being  substituted  as  trustee, 
and  authorized  to  execute  the  trust.  It  being  ascertained  further 
that  there  remained  uncalled  for  and  unpaid  the  sum  of  $80  or 
eighty  per  cent  on  each  share,  it  was  ordered  and  decreed  by  the 
court,  on  December  14,  1880,  that  thirty  per  cent  of  the  par  value 
of  each,  share  of  said  stock  be  assessed  and  called  for,-  this  sum 
being  required  to  pay  the  debts  of  the  company. 

Under  this  state  of  facts,  the  court  below  gave  the  general  charge 
for  the  defendant,  evidently  adopting  the  view  contended  for  by 
appellee's  counsel,  that  the  statute  of  limitations  commenced  to 
mu  in  fayor  of  the  stockholders  from  the  date  of  the  execution  of 
the  deed  of  assignment  by  the  company,  of  the  year  1866. 

It  is  insisted  on  the  contrary,  by  the.  appellee's  counsel,  that  the 
statute  did  not  commence  to  run,  by  the  terms  of  the  subscription^ 
until  the  assessment  and  call  were  made  under  authority  of  the 
Chancery  Court;  and  that  the  charge  of  the  Circuit  Court  was  for 
this  reason  erroneous. 

We  are  unable  to  resist  the  conyiction  that  the  latter  view  is  the 
correct  one,  as  better  supported  both  by  the  test  of  reason  and  the 
weight  of  authority. 

It  may  be  regarded  as  axiomatic  that  it  was  the  duty  of  the 
directors  of  this  corporation,  as  faithful  fiduciary  agents,  to 
administer  with  fidelity  the  trust  which  they  had  assumed. 
Among  the  plain  duties  imposed  upon  them  by  law  was,  to  see  that 
the  property  of  the  company  was  honestly  appropriated  to  the  pay* 
ment  of  its  just  debts.  The  unpaid  subscription  to  stock  was  a 
trust  fund  in  their  hands  pledged  for  this  purpose.  They  had  the 
lawful  authority  to  make  a  call  for  so  great  a  percentage  of  these 
snbscriptions  as  was  needed  to  discharge  these  corporate  liabilities, 
and  their  duty  was  eommensarate  with  their  power.  This  doty,  it 
is  made  to  appear,  they  neglected  to  perform.  And  in  view  of 
anch  negligence  and  wilful  inaction  on  their  part,  it  devolved  upon 
a  court  of  equity,  on  .proper  application,  to  afford  the  requisite  re- 
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lief.  It  is  a  part  of  the  inherent  and  original  jurisdiction  of  such 
courts  to  compel  the  execution  of  trusts,  and  no  plainer  or  more 
conspicuous  illustration  of  this  principle  can  be  found  than  the 
frequent  cases  in  modern  times^  where  they  have,  by  a  stron^»arm» 
coerced  the  proper  application  of  the  assets  of  insolvent  corpora- 
tions to  the  satisfaction  of  their  debts.  It  is  now,  accordingly, 
well  settled  that  courts  of  equity  may  enforce  the  payment  of  stock 
subscriptions,  where  the  directors  have  neglected  or  refused  to 
make  assessments  and  calls  for  them  in  the  exercise  of  their  proper 
fiduciary  duty.  Olenn  v.  WiUtams,  60  Md.  93;  Sawyer  y.  llpton, 
91  U.  S.  oG;  Hall  v.  U.  Ins.  Co.,  5  Gill,  484;  Hatch  v.  Dana,  101 
U.  IS.  205;  Adler  y.  Milwaukee  Bank  Co.,  13  Wis.  61;  Ward  t. 
Oriswoldville  Manfg.  Co.,  16  Conn.  593;  Dalton,  etc.,  R.  (7o..y«  Mo* 
Daniel,  66  Ga.  191. 

But  we  do  not  understand  the  existence  of  this  power  in  a  court 
of  equity  to  be  seriously  controverted.  The  point  of  contestation 
relates  rather  to  the  legal  effect  of  its  actual  exercise,  after  it  has 
))een  put  in  operation  by  a  court  of  competent  jurisdiction. 

The  question  as  to  when  the  statute  of  limitations  commenced 
to  run  depends,  in  this  case,  upon  a  proper  construction  of  the 
contract  of  subscription.  .  The  promise  of  the  defendant  was  to  pay 
in  such  installments  as  may  be  called  for  by  the  board  of  directors 
of  the  company  —  which  .means  in  such  sums  and  at  such  times  as 
they  might  thereafter  declare  to  be  necessary.  After  the  fivst 
assessment  had  been  made  and  called  in,  it  could  not  be  known 
that,  any  further  call  would  ever  be  made.  If  the  business  of  the 
company  prospered,  no  further  payments  might  probably  be  needed. 
But  if  bad  management  characterized  its  operations,  or  disaster 
beset  it  for  any  reason,  such  a  call  would  be  imperatively  required. 
The,  defendant's  contract,  therefore  was  not  to  pay  absolutely  or 
at  <i}l  events,  but  iii)0n  a  contingency-:^  this  contingency  to  be  de- 
termined by  the  directors  of  the  company,  who  were  the  mere 
agents  of  the  stockholders,  or  in  the  event  of  their  neglect  or  re- 
fusal to  act,  by  the  decree  of  a  Court  of   Chancery. 

The  settled  rule  is,  that  where  money  is  to  be  paid,  or  a  thing  is 
to  be  done,  upon  the  happening  of  a  contingency,  or  uncertain 
event,  no  cause  of  action  accrues,  and  therefore  no  limitation  can 
run  until  the  contingency  happens,  or  the  event  takes  place.  The 
clear  reason  is,  that  until  then  there  is  no  breach. of  the  contract, 
the  obligation  of  the  promise  being;  in.  the  meanwhile  JBuspendecL 
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1  Add.  Gont,  g§406, 4Q7;  Aagell  Lim.,  §§  113-115;  2  Pars.  Notet 
&  Bills,  63d-6^ 

This  rule  has  been  frequeutly  applied  by  the  coarts  to  actions 
for  unpaid  anhscriptions  for  stock  like  the  one  in  hand.  In  Olenn 
T.  WtUiams,  60  Md.  98,  where  precisely  the  same  point  now  be- 
fore as  was  under  consideration,  in  a  similar  action  brought  by  the 
same  plaintiff,  it  was  held  by  the  Court  of  Appeals  of  Maryland 
that  the  statute  of  limitations  began  to  run  only  from  the  time  of 
the  assessmeiit  made  by  the  decree  of  the  court  in  Virginia.  It 
was  obserred,  that  after  the  payment  of  the  first, assessment,  there 
was  nothing  due  from  the  subscribers  '^  until  an  authorized  call 
was  made  for  the  residue.''  ''The  contract,'V  snid  Alyet,  J.j^ 
in  his  most  learned  and  able  opinion,  "  contemplated  the  exercise 
of  judgment  and  discretion  on  the  part  of  the  president  and  directr 
prs  a9  to  the  times  and  amounts  of  future  payments  on  the  stock, 
and  there  was  nothing  due  from  the  stockholders  uatil  such 
amounts  were  determined  on,  and  regularly  caUed  foi^  Until  a 
regular  call  made,  there  was  no  unconditional,  liability  on  the  part 
of  the  stockholder  to  pay..  Uptil  then  he  could  not  know  when  to 
pay,  or  how  much  he  would  be  required  to, pay.  The  subscription 
therefor^  was  conditional  as  to  the  times  and  amounts  of.  payf* 
ments,  and  consequently  ther^  was  no  fixed  obligation  of  the 
stoQkhplder  to  pay,  and  no  right  of  action  against  him, .until. an 
assessment  and  call  made,  either  by,  the  president  and  directors,,  or 
by.  the  order  of  a  court  of  competent  jurisdiction*''  i 

In  Scovill  Y.  Thayer y  105  IT.  S«,148,  we  have  a  strong  authority, 
tioiding  the  same  Yiew,  ,  After.. announcing  the  doctrine,  thai 
wj^^rp.  the  company  uegjects.  or  refuses  to  make  the  call,  a  court  of 
equity  will  do  so,  if  the  interests  of  the  creditors  require,  the  court 
sMd:  **  But  under  such  circumstances,  before  there  is  any  obliga^ 
tion  upon,  the  stockholder  to  pay  without  an  assessment  and  call  of 
the  company,  there  must  Dcsome  order  of  a  court  of  competent 
jurisiliction,  r  or  at  the  very  least,  some  authorized  demand  upoa 
him  for  payment,  and  it  is  clear,"  concludes  the  court,  ^*  the  stat^ 
ute  of  imitations  does  not  begin  to  run  in  h\%  favor  until  such 
ojT^er  or  demand." 

In  Savage^^  y.  Medbury,  19  N.  Y.  82,  the  suit  was  by  the  receiver 
of  an  insolvent,  insurance  company  upon  a  premium  note,  payable. 
in,sncb  portion  and  at  such  times  as  the  directors  might  require.* 
It.WMS  liel4  that  no  .action  oonld  be  maintiiiiied  on  the  note  without 
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a  previous  assessment^  agreeable  to  the  terms  of  the  subscripiioiu 
And  this  ruling  is  followed  by  subsequent  cases  in  that  State: 
Howlands  y.  Edmunds,  24  N.  Y.  307 ;  Rowland  y.  Cuvendall,  40 
N.  Y.  320. 

In  Oibson  t.  Columbia,  etc..  Bridge  Co.,  18  Ohio  St.  396/ the  suit 
was  on  an  unpaid  subscription  to  corporate  stock  made  about  six- 
teen years  previously.  It  was  held  that  the  cause  of  atition  did  not 
aocrue,  nor  consequently,  the  statute  of  limitations  commence  td 
tnn,  until  a  call  was  made  by  the  company.  To  the  same  effect  is 
iLiUn-aih  Y.  Oaylord,  di  Ohio  St.  d05. 

■  There  are  a  large  number  of  adjudged  cases  in  other  States  sup- 
porting the  same  principle,  to  which  we  refer  merely,  without 
comment.  Sinkler  t.  Turnpike  Co.,  3  Penn.  149  ;  Bigelo  Y.  Libby, 
117  Mass.  359;  Macon  iS  Augutia  R.  Co.  y.  Vanon,  52  Oa.  320; 
Httpe  Mut.  Ins.  Co.  t.  Weodj  28  Conn.  51 ;  Warner  v.  B6om,  86 
Iowa,  386 ;  Western  R.  Co.  v.  Avery,  64  N.  0.  491. 
.  In  Curry  v.  Woodward,  53  Ala.  370,  where  the  effort  was  to  sub*- 
ject  an  unpaid  subscription  of  stock  to  the  process  of  garnishment 
at  the  instance  of  a  judgment  creditor  of  an  insolvent  insurance 
company,  the  subscription  was  payable  at  «uch  times  and  in  such 
amouhts  as  should  be  called  for  by  the  board  of  directors.  Upon 
•  plea  by  the  defendant  that  the  debt  was  barred  by  the  statute  of 
limitations,  it  was  said  that  the  statute  would  not  begin  to  run 
''until  the  call  was  made,  or  there  was  an  evident  disbandment  of 
the  company  and  relinquishment  of  the  business.''  The  most  cur-> 
8ory  reading  of  the  case  shows  that  this  observation  was  a  dictum 
so  far  as  the  latter  proposition  embodied  in  it  is  concerned.  It  was 
not  a  point  involved  in  the  case  nor  was  it  necessary  to  be  decided. 
In  the  present  case  however  it  is  not  made  to  appear  that  there  has 
been  any  disbandment  of  the  company  in  the  sense  of  affecting  its 
corporate  integrity  or  effecting  its  dissolution.  We  cannot  see  that 
the  cessation  of  business  by  the  company  and  the  assignment  of  its 
assets  can  operate  on  any  just  principle  to  set  in  motion  the  run- 
ning of  the  statute  of  limitations  in  favor  of  stockholders.  It  is 
true  that  this  state  of  facts  may  prove  the  necessity  for  calling  in 
unpaid  subscriptions  for  stock  in  order  to  liquidate  any  outstanding 
corporate  liabilities,  but  in  no  sense  is  it  tantamount  to  an  actiml 
assessment  and  call  either  by  the  directors  or  by  a  court  of  compe- 
tent jurisdiction.  The  failure  of  the  directors  to  make  such  assess- 
ment and  call  is,  as  we  have  said,  a  failure  to  discharge  their  duty. 
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They  are  the  agents  and  representatives  of  the  stockholders  and 
their  dereliction  of  duty  may  be  justly  visited  upon  their  princi- 
pals. As  agunst  the  creditors  of  the  company  who  have  created 
their  debts  upon  the  faith  of  the66  subscriptions  for  stock,  the 
stockholders  ought  not  to  be  permitted,  in  our  judgment,  to  take 
:id  vantage  of  this  wrongful  act,  this  misfeasance  of  their  own  con- 
stituted agents.  The  law  allows  no  man  to  reap  a  reward  from  his  * 
(iwii  wrong  any  more  than  it  permits  him  to  stipulate  for  iniquity. 
Tlie  one  is  as  unconscionable  as  the  other.  The  practical  operation 
of  such  a  principle  would  be  fraught  with  great  evils  by  affording 
SI  patent  for  the  e^y  extinguishmisnt  of  corporate  debts.  All  that  - 
need  be  requisite  would  be  the  making  of  a  general  assignment 
and  the  postponement  of  suits  against  stockholders  by  protracted 
litigation  in  chancery  for  a  period  of  six  years.  The  present  case, 
with  its  history  of  expensive  litigation  in  all  its  varied  and  numer- 
ous forms  extending  through  so  many  years,  is  itself  a^  unanswer- 
able refutation  of  the  proposition  contended  for  by  the  learned  i 
counsel  for  the  appellee. 

It  is  our  opinion,  that  in  this  case  the  statute  of  limitations  did  , 
not  commence  to  run  in  favor  of  the  defendant  until  the  decree  of 
the  Chancery  Court  of  the  city  of  Richmond  ordering  the  assess- 
ment and  call  for  thirty  per  cent  of  the  unpaid  subscription  for 
stock,  which  was  on  the  14th  day  of  December  in  the  year  1880. 
This  date  bein^  less  than  six  years  before  the  bringing  of  the  action  . 
no  bar  had  accrued,  and  the  charge  of  the  court  was  consequently  ^ 
erroneous.  .  , 

It  may  be  proper  to  add  in  conclusion  that,  there  is  a  class  of  ^ 
cases  not  to  be  confounded  with  the  present  one  although  somewhat , 
analogous  to  it.     Of  this  class  Hatch  y.panq,  101  U.  S.  205.  is  an  j 
example.     There  a  creditor's  bill  was.  filed  by  a  judgment  creditor , 
of  a  corporation  seeking  to  coerce  payment  out  of  the  unpaid  stock  ^ 
subscriptions.     It  was  held  that  the  bill  could  be   maintained 
although  there  had  been  no  calls  for  them  by  the  company,  the ' 
court  treiitin^'tbti'd'ebts  iw  due  without  further  demand.     JSut  it 
was  observed  that  this  was  true  only  '^  as  between  the  debtor  and 
the  creditor  of  the  corporation,"  the  court  of  equity  in  such  cases 
pursuing  its  own  mode  of  collection  within  the  limits  of  doing  jus- 
tice to  the  debtor.     It  needs  no  argument  to  show  that  the  two 
classes  of  cases  are  easily  distingaishable  on  sound  principles. 

Judgment  reversed  and  cause  remanded. 
Vor.  LX  — 13 
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Bellinger  y.  Oleitn. 

(80  Ala.  IM.) 
NegdiaihU  irutrument — action  far  prateH  after  tooHMr. 

The  drawee  of  a  bill  of  exchange  cannot  maintain  an  action  against  the  holder 
for  protesting  the  bill  after  waiver  of  protest  by  drawer  and  Indorsers.* 

ACTION  for  damages  for  wrongful  protest.      The  head-note, 
shows  the  point.     The  defendant  had  judgment  below. 

Dunlap  A  Dortch  and  Aiken  &  Martin,  for  appellants. 

W.  H.  Dehson  and  James  L.  Tanner;  for  appellees. 

Gloptok,  J.     To  give  a  right  of  action  for  a  tort,  the  act  com- ' 
plained  of  must  be  wrong  in  itself  or  become  so  by  reason  of  the 
consequences  which  ensue.     With  whatever  intent  an  act  may  be  ' 
done,  it  cannot  be  the  foundation  of  an  action,  unless  it  constitutes 
a  legal  injury.     ^MVhatever  one  has  a  right  to  do,  another  can 
have  no  right  to  coniplain  of."    The  waiver  of  protest  and  riolice ' 
applied  only  to  drawers  and  indorsers.     It  conferred  no  right  dti* 
the  plaintiffs,  who  had  not  accepted  the  bill  and  were  not  parties. . 
to  it,  and  imposed  no  duty  on  the  defendants  as  to  them.     It  is 
lawful  for- the  holder  of  a  bill,  notwithstanding  protest  maybe' 
waived,  to  have  it  protested,  if  he  deems  such  advisable,  or  desires  ' 
to  claim  the  statutory  damages  for  non-acceptance  or  non-payment. 
On  the  allegations  of  the  complaint,  the  protest  was  not  a  wrong  ' 
to  the  plaintiffs,  could  not  have  done  them  any  damage,  and  gave  ' 
them  no  right  of  action.    The  substantial  elements  of  a  cause  of 
action  —  wrong  and  damage  —  are  wanting. 

Judgment  affirmetL 

•  Bee  WiUUh  y.  Firet  Nat.  Bk.  (20  Fla.  848),  61  Am.  Bep.  (»L. 
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WfisujiK  XJsnoN  TiCLBOBAPH  Company  v.  Stats  Board  of  As- 

8B88MJSKT. 

(80  Au.  sni) 

I 
CoTuMtUianal  law — taoBotion — of  grow  receipts  of  ieUgraph  companies. 

The  Constitution  pioyides  that  ail  taxes  shall  he  assestod  in  exact  proportioii' 
to  the  value  of  the  property,  and  shall  not  exceed  one  percent  of  such  value.  • 
A  statute  provided  for  a  tax  of  two  per  cent  on  the  gross  amount  of  receipts- 
of  telegraph  companies^    UM^  not  an  infringement  of  the  said  constitn- 
tioDal  pioyision..nor.of  that  of  the  Federal  Constitution  as  to  inter-State 
commerce. 


€ 


ERTIORARI  to  set  aside  tax.    The  opinion  sti^tes  the  case.' 
Dismissed  below. 


lEtaylord  B,  Clark  and  Thomas  G.  Jones,  for  appellant. 

Clofton^,  J. :  Sabdivision.  6  of  section  6  of  Ahe,  Revenue 
levies  a  tax  of  two  per  centum  **  on  the  gross  amonnt  of  the  receipts 
by  any  and  ^very  telegraph;  telephone,  electric  ^  light  and  express 
company 9  derived  from  business  done  by  it  jn  this  State.''  Acts  of 
1884^  1885,  p.  JO.  The  constitutionality  of  the  jt^ute  is  ther. 
material  point  of  contestation,  which  question  we  ^all  consider  oft 
account  of  its  importance  to  both  the  State  and  the  tax  payferjf 
pretermitting  any  ex|)re8sioi^  of  opinion  as  to  the  appropriate^ 
ncss  or  regularity  of  the  proc^dmgs.  Appellant  contends  th^ 
statute  violates  section  1  of /article  11  of  the  Constitution,  which 
requires  that  ''all  taxes  levied  pn  property  in  this  State  shall  be 
assessed  in  exact  proportion  to^.the  value  of  such  property;"  and 
hUso  section  4  of  the  same  article,  which  provides,  ''  The  general 
ussembly  shall  not  have  the  power  to  levy,  in  any  one  year,  a 
^eater  rate  of  taxaltion  than  three-fourths  of  one  per  centum  on 
the  value  of  taxable  property  within  this  State." 

Prior  to  the  Constitution  of  1B65,  the  only  limitations  on  the 
power  of  taxation  were,  that  no  one  shall  be  obliged  to  pay  any 
tithes,  taxes  or  other  rate,  for  the  building  or  repairing  of  any 
place  of  worship,  or  for  the  maintenance  of  any  minister  or  ministry; 
that  i)o  power  to  levy  taxes  shall  be  delegated  to  individuals  oc 
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private  corporations;  and  taxes  shall  not  be  levied  for  their  l)enefit, 
without  the  consent  of  the  tax  payer.  I'he  ad  valorem  rule  was 
ftnt  introdnced,  and  then  .only  applicable  to  i^.  property,  in  the 
Constitution  of  1865,  by  the  mandate,  ^'AU  lands  liable  to  taxa- 
tion in  this  State  shall  be  taxed  in  proportion  to  their  value.''  On 
personal  property  taxes  could  be  imposed  as  the  legislature  might 
consider  most  expedient.  The  rule  was  extended,  and  its  applica- 
tion eblarged  in  the  Constitution  of  1868,  by  incorporating  therein 
an  article  providing,  ^*  All  taxes,  levied  on  property  in  this  State* 
shall  be  assessed  in  exact  proportion  to  the  value  of  such  property; " 
and  also  a  prohibition  that  the  general  assembly  shall  not  have 
power  to  authorize  any  municipal  corporation  '^  to  levy  a  tax  on  real 
and  personal  property  to  a  greater  extent  than  two  per  ceniutn  of  the 
assessed  value  of  such  property.''  The  provision  of  the  Constitu- 
tion of  1868,  first  quoted,  entered  in  Midem  verbis  into  the  pres- 
ent Constitution,  with  a  super-added  prohibition  as  to  the  rate  o 
taxation  to  be  levied  by  the  general  assembly;  and  the  rate  author 
ized  by  municipal  corporations  was  reduced.  There  are  other  pro- 
visions relating  to  taxation  in  the  two  later  Constitutions,  which  it 
is  unnecessary  to  note,  as  they  have  no  material  bearing  on  the 
question  under  consideration. 

Having  been  taught  by  experience  that  no  legislative  power  is 
mom  .liahlfi^to  ^ippreaajye  .JOse  .than  the  taxing  power,  and  havinjj; 
suflered'evils  by  resting  it  too  broadly  on  discretion,  the  people  have 
shown,  in  the  history  of  the  successive  Constitutions,  a -progressive 
policy  to  restnin  the  power. of  Ihe  .legislative  .department  in  thia 
respect,  and  to  remedy  existing,  and  guard  against  apprehended 
evils,  by  imposing  limitations  consistent  with  the  public  needs  and 
the  public  safety.  The  just  expositor,  in  interpreting  the  consti- 
tutional mandates  and  inhibitions,  will  consult  the  changes,  that 
have  been  made  from  time  to  time,  the  causes  which  produced 
them,  and  the  mischief  intended  to  be  remedied.  The  words  used 
should  be  allowed  such  operation  and  for(*e,  as  will  reasonably  ac- 
complish the  purposes  proposed,  but  without  extension  beyond 
their  legitimate  meaning,  and  so  as  to  avoid  embarracising  and  dis- 
abling proper  goverumental  administration.  Thus  Cddsidered  and 
iliterpr^ted,  do  the  provisions  of  the  Constitution  apply  to  every 
subject  of  taxation,  to  which  resort  is  usually,  and  may  be  legiti- 
mately made,  to  raise  money  for  public  purposes  and  needs,  or 
only  to  direct  taxation  on  property  as  such,  by  prohibiting  an  arbi- 
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trarj,  specific  standard,  and  requiring  assessment  in  proportion  to 
its  Talue?  Was  it  intended  to  limit  the  subjects  of  taxation,  or 
only  to  prescribe  the  mode  of  assessing  the  taxes  when  levied  on  a 
particular  subject? 

Fortunately  we  are  not  without  aid  in  interpreting  these  provis- 
ions. Substantially  similar  provisions,  were  contained  in  the  Con- 
stitutions of  somrof  the  other  States,  which  had  received  judicial: 
construction,  priof  to  th^irintpiporation  in  either  of  our  Constitu- 
tions. The  Constitutions  orCalifoiaiia>  Texa^,  Virginia,  Louisiana,  ■, 
Illinois,  Ohio  and  other  States, 'contain  similaf  ^equiyiSlent  pro- 
visions, which  had  been  construed  not  to  prescri^  Vlintit  as  to  the 
subjects  of  taxMion,  but  as  intended  to  prohibit  an  arbitrary  taxa^ 
tion  of  property,  as  to  kind  or  quality,  without  regard  to  value. 
PeapU  V.  Coleman,  4  Cal.  46;  60  Am.  Dec.  581;  Syre  v.  Jacob,  14 
GratL  422;  8.  c,  73  Am.  Pec.  367;  Sawyers  v.  City  of  AUon^  3 
Scam.  127;  Auhnier  v.  Governor,  1  Tex.  653;  Baker  r.  Cincinnati, 
11  Ohio  St.  534.  In  Aulanier  v.  Governor,  supra,  it  is  said: 
''The  word  'property,'  as  used  in  the  Constitution,  cannot,  by  any 
forced  construction,  be  tortured  into  meaning  an  occupation,  call-, 
ing  or  profession.''  In.Olasgow  v.  Bowse,  43  Mo.  479,  Waokbb, 
J.,  says;  '*  That  taxes  should  be  uniform,  and  levied  in  propor- 
tion to  the  value. of  the  property  to  be  taxed,  is  so  manifestly  just, 
that  it  commends  itself  to  universal  assent,  x  But  notwithstanding 
the  constitutional  provision,  there  are  some  kinds  of  taxes  that  are 
not  usually  assessed  according  to  the  value  of  property,  apd  spm^, 
which  could  not  be  thus  assessed;  and  there  is  perhaps  not  a  State 
in  this  Union,  though  many  of  them  have  in  substance  the  same 
constitutional  provision,  which  does  not  levy  other  taxes  than 
those  imposed  on  property.  *  *  *  It  therefore  seems  plain, 
that  the  cpnstitutional  requiremeat,  that  '  taxation  upon  property 
shall  be  in  proportion  to  its  value,'  does  not  include  every  species 
of  taxation;  nor  indeed  would  it  be  possible  to  place  such  an  inter- 
pretation upon  it  without  doing  the  grossest  injustice."  In 
Burroughs  on  Taxation,  §  54,  referring  to  such  limitations,  the  au- 
thor observes:  "  These  provisions,  as  a  general  rule,  are  held  to 
apply  to  property  alone,  and  not  to  include  taxation  on  privileges 
or  occupations,  or  upon  the  exercise  of  a  civil  right,  as  taking  by 
devise  or  descent."  Cooley  Const.  Lim.  619;  WesUrn  U,  Tel.  Co, 
V.  Mayer,  28  Ohio  St.  521;  Slate  v.  Western  U.  Tel.  Co.,  63  Me. 
518. 
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'  It  is  conceded  tbat  the  word  property  is  sometimes  em't)loyed  in- 
tHe  revenue  law  in  its  ck>mprehensiye  sense,  and  as  synonymons 
irith  subjects;  and- will  be  so  construed,  when  i^ui^red  by  the  con- 
text, or  when  the  manifest  purpose  of  the  law  wiU  be  otherwise  de^ 
floated.  Such'  is  the  case  of  Lehman  v.  Bobinson,  59  Ala.  319. 
Being  used  in  more  than  one  sense,  the  mqniry  Is,  in  what  meaning 
is  it  employed  in  irespect  to  the  levying  of  t»i^?-*^if  there  be  noth- 
itig  showing  a  different  intenjion;  ^WO^ctsr^r^inanl]^  dire  to  be  taken  in 
their  usual  a|V!i.A^l^il!^rrik^rt;*aii^  general  and  oontmu- 

dus  jiuR^'ixi\l^fi^Wft  i%l^cting' a  particular  subject-matter  has 
itnjftKri^flTa  p^icular  meaning,  subsequent  use  of  the  same  word  in 
lej^lation  relatihg  to  the^nie  subject-matter  creates  a  reasonable 
inference  that  it  was  intended  to  be  employed  in  the  same  sense, 
there  being  nothing  in  the  context  showing  a  different  intention* 
^axes  are  noi  levied  upon  the  nght  a  man  may  have  to  anything — 
the  right  of- pbssesdidn,  nseV  enjoyment,  and  disposition,  which  is 
property  taken  fn  its  fegal  and  technical  signification,  but  upon  th^ 
subject  of  these  iights.  Therefore  in  specifj^ing  the  subjects,  gen- 
erally,* an  obvious  diistinctic^ii  i^ recognized  and  maintained  between 
property  taxed  ais  such  and  the  other  subjects  of  taxations.  In 
Loil  V.  Jidsey  88  Ala.  196,  the  question  was^  whether  the  authority 
conferred  on  the  county  of  Mobile  to  assess  and  collect  a  tax,  not^ 
^ceeding  twenty  *  cents  on  each  $100  of  taxable  property  within* 
the  county,  icbnferred  a  power  to  levy  a  tax  of  twenty  cents  upo^^ 
each '$100  of  the  gross  amount  of  the  sales  of  merchandisa  The' 
authority  was  claimed  on  the  ground  that  the  Stiate  revenue  law 
assessed  a  tax  on  the  grods  amount  of  sales  of  merchandise,  thereby 
constituting  'such  sales  taxable  property.  It  was  held  that  every 
subject  of  taxation,  under  the  State  laws,  cannot  be  considered  as 
embraced  by  the  terms  '*  taxable  property  "  employed  in  the  special 
act;  and  that  in  various  sections  of  the  general  revenue  law,  the- 
distinction  between  property  made  liable  to  taxes,  and  o£hersub-' 
jects  of  taxation,  is  clearly  drawn.  It  is  said:  ''A  tax  upon  the: 
gross  amount  of  sales  of  merchandise,  under  section  391  of  the 
Code,  is  not  a  tax  upon  the  goods  themselves,  or  the  fruits  of  the^ 
rale,  but  upon  the  business  of  the  act  of  selling.  This  is  not  then* 
a  property  or  income  tax,  but-  an  occupation  or  privilege  tax;  the' 
atnouht  b^ing  regulated  by  the  extent  to  which  the  privilege  has- 
beeii  fetijoyed;*^  Property,  when  employed  in  connection  With  the 
assessment  and  levy  of  taxes  had  thus  received  a  judicial  interpret 
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lation,  wbieh  we  must  presame  was  in  the  contemplation  of  the 
frttmers  of  the  oi^dic  law.. ' 

Not  only  were  the  provisions  6f  tke  Gonstitntion  adopted  in  view  of 
tiie  judicial  constrnction  placed  upon  the  meaning  of  ^*  property/' 
bs  used  in  the  reVenue  laws  several  years  previously,  but  the  Special 
matter  of  consideration  wa;s  th6  necessity  and  expediency  of  re- 
straining the  power  to  tax,  as  conferred  by  the  general  grant  of 
legislatiye  powers  '  The  conveiiiion  was  advised  that  independent 
of  special  restrictions^  the  taxing  power  extends  to  ^' person,  or 
property,  or  possession,  fratichise  or  privilege,  or  occupation  or 
right; "  and  reaches  every  source  of  revenue  and  subject  of  taxation 
within  the  jurisdiction  of  the  State,  only  limited  by  public  pur- 
JHwes,  and  only  restrained  by  the  protection  guaranteed  to  private 
rights  against  oppression;  and  that  all  the  sources  and  subjects  of 
taxation  had  been  and  were  resorted  to.  Property  always  had  been 
and  was  the  main  reliance  for  raising  revenue.  The  apprehended 
evils  and  dangers  of  oppressive  and  arbitrary  taxation  were  espe- 
cially directed  to  this  subject— property>  tangible  and  visible, 
eapable  of  being  reached  and  easily  confiscated.  The  desid$ratufn 
WM  the  protection  of  the  property  of  the  citizen  against  forced 
contributions  or  legislative  plunder.  Assessment  m  exact  propor- 
tion to  value  is  the  mode  and  means  of  protection,  with  an  added 
limitation  on  the  rate  of  taxation.  Hence  the  bmitation  in  the 
Constitution  of  1866^  from  lands  to  property  as  embracing  thd 
subjects  of  ownership,  whether  real  or  personal;  and  the  same 
elause  is  brought  into  the  present  Constitution  without  any  modi-' 
fication  or  change.  With  a  knowledge  of  the  various  subjcK^ts  of 
taxation;  of  the  well-defined  distinction  between  property,  when 
made  liable  to  taxes,  and  subjects  of  taxation;  and  that  among  such' 
nther  subjects  were  occupations,  privileges,  business  and  licenses^ 
which  m  the  nature  of  things  are  incapable  of  determinate  value, 
valuation  was  adopted  as  the  basis  and  measure  of  assessment. 
The  limitations  by  their  terms  signify  an  intention  that  the  pro- 
visions shall  be  only  applicable  to  pi'operty^  the  value  of  which  is 
capable  of  definite  ascertainment  by  the  officer  whose  daty  it  is  to 
make  the  assessment;  and  that  all  other  subjects  of  taxation  should 
be  excluded  froin  their  operation.  The  language  is:  ^^All  taxes 
levied' on  property  in  this  State  shall  be  assessed  in  exact  propor- 
tion to  the  valine  of  such  property."  The  terms  are  restricted  to 
property,  as  a  species  of  the  g^hus,  '' subjects  of  taxation.    The; 
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context  shows  that  the  word  i$  employed  in  its  nsnal  and  ordinaij 
meaiiiag,  designating  the  thing  owned,  in  the  same  sense  in  wbiek 
it  was  generally  used  in  the  sec^onsof  the  rerenne  laws,  leUiting 
to  the  assessment  and  lery  of  taxes.  The  legal  and  logical  seqaenoe 
of  the  position  of  appellant  wonld  be,  that  the  limitations  operate 
to  prohibit  the  levy  of  taxes  on  any  subject,  not  susceptible  of 
deteriniuate  value. 

It  IS  contended  that  if  the  word  ^'  property/'  as  used  in  section 
one  of  article  eleven,  be  construed  as  not  synonymous  with  ''sub* 
jects  of  taxation/'  the  terms  ''taxable property/'  as  used  inflection 
four  of  the  same  article,  include  any  subject  which  can  be  taxed; 
and  that  the  section  forbids  a  greater  rate  of  taxation  on  any  subject 
•than  three-fourths  of  one  per  oent.  If  the  terms  of  the  section  had 
been  general  —  prohibiting.a  greater  rate  on  any  taxable  property 
r-  without  qualifying  words,  there  woald  have  been  much  force  in 
frho  argument  of  counsel.  But  here  also  we  find  Taluation  constv 
iuting  a  basia  on  which  the  prohibition  as  to  the  rate  rests,  and  by 
;wbich  it;  is  determined,  in  Lott  v.  Xose,  aupra,  these  words  were 
construed.  It  is  said :  "  Where  the  words '  taxable  property  *  occur 
in  an  independeiit  act,  it  would  seem  that  they  should  be  under^ 
stood  in  the  sense  of  things  taxed  which  are  susceptible  of  owners 
Ihip  or  possession,  unless  there  is  something  in  the  context  which 
affixes,  to  them  a  different  meaning,  or  unless  the  plain  object  of 
the  law  will  be  defeated,  if  they  are  not  held  to  cover  subjects  of 
taxation'  9irhich  ^re  not  property  in  the  ordinary  sense/'  If  so  con^ 
stfued  when  employed  in  an  independent  act,  a  Jbrttor%9  sucb 
ihould  bethe  constraction  when  used  in  a  section  composing,, 
with  others,  the  article  of  the  Constitution  relating  to  the  subject 
of  taxation,  .all :  the  sections  of  which  being  in  part  maierta, 
should  be;  construed  together.  The  framers  of  the  present  Oon* 
^titution,  experiencing  that  the  limitation  in  the  last  preceding, 
requiring  tates  levied  on  property  to  be  assessed  in  proportion  to 
val.ue«'Was.  ineffiectual  to  prevent  oppressive  taxation,  connected 
t(herewith'a  prohibition  as  to  the  rate  of  taxation  on  such  viiluation. 
«  Jt  :may  be  considered  that  the  gross  receipts  from  business  arO' 
{property,  in  its  strict  meaning.  In  such  dense  it  was  undoubtedly 
employeid  in  the  majority  opinion  in  Sfai^  Freight  Tax,  15  Wall. 
294;  the  authority  of  which  is  weakened  by  the  dissenting  opinion, 
in'\thich,  it  was  said,  that  the  tax  on  gross  receipts  of  railroad  com- 
IWliies  i^  isii^x:  fof  the  privilege  of  transportation.    In  ZoU  v.  Rom^ 
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^pra^  it  was  held  that  a  tax  on  the  groes  amount  of  sales  of  mer- 
ishftDdise,  which  are  gross  receipts,  is  not  a  property  or  income  tax^ 
bat  an  occnptttion  or  priyilege  tax,  the  amount  regulated  by  the 
extent  of  the  business  done.  In  Board  of  Revenue  y.  Oae  Lighi 
Q}.,  64  AlsL  869,  and  in  Siaie  y.  Board  of  Revenuey  73  Ala.  65,  the 
tax  was  imposed  on  the  net  income,  and  not  on  the  business.  The 
money,  held  and  owned  by  the  company,  as  the  net  result  of  the 
business,  was  the  subject  of  taxation.  An  income  tax  stands  on 
different  principles;  its  value  is  determinable;  and  the  rules  goYem«- 
ing'snch  tax  are  inapplicable  to  a  tax  on  gross  receipts.  One  of  the 
recognized  modes  of  taxing  business  is  a  tax  on  gross  receipts,  which 
generally  are  not  regarded  as  property  for  taxing  purposes.  State  r. 
P.  W.  S  B.  R.  Co.,  45  Md.  361 ;  Phil.  Con.  Ins.  t.  Commonteealth, 
^  Penn.  St.  48;  Sacramento  t.  Crocker,  16  Cal.  120 ;  Warnng  v. 
Savannah,  60  Gkt.  99;  Winby  t.  Oirardy,  31  La.  Ann.  382.  Taxable, 
9A  used  in  the  fourth  section,  qualifies  and  designates  property,  not 
which  it  may  be  in  the  power  of  the  legislature  to  make  liable; 
bat  whieh  is  made  liable,  to  taxation.  The  value  of  such  property 
most  be  determined,  before  it  can  be  asoertained  that  the  rate  of 
taxation  imposed  exceeds  the  rate  limited  by  the  Constitution.  By 
what  measure  or  criteria  can  the  business  be  ascertained,  which  so 
largely  depends  upon  the  vigilance,  energy  and  skill  exe]*cised  in  its 
prosecution  ?  Thegross  receipts  constitute  no  measure  of  value,  for 
they  may  be  large,  and  yet  the  business  be  valueless,  by  reason  of 
losses,  misfortune  or  mismanagement.  Business,  though  made;  a 
subject  of  taxation,  not  being  capable  of  determinate  valuci  is.  not 
taxable  property,  in  the  meaning  of  th^  terms  employed  in  the  con<r 
stitutional  limitation  of  the  rate  of  taxation. 

It»i*further  insisted,  that  the  section  of  the  revenue  law  under 
consideration  is  violative  of  the  Constitution,  in  that  the  rule  of 
equality  and  uniformity  is  disregarded,  by  putting  an  arbitrary, 
valuaon  the  gross  receipts  of  telegraph  companies,  and  a  different 
value  on  the  gross  receipts  of  other  kinds  of  companies.  The  propoi 
sitioQ,  as  stated  in  the  argument  of  counsel  is,  '^  when  income  or 
gross  receipts  are  taxed,  everybody  that  is  taxed  in  this  State  must 
be  taxed  alike."  The  fallacy  of  the  proposition  consists  ia  the  as-r 
sumption,  that  the  tax  on  gross  receipts  is  levied  by  a  standard  of 
valuation,  instead  of  by  the  character  and  extent  of  the  business^ 
Whilst  there  is  no  provision  of  the  Constitution,  commanding  in^^ 
terma  equality  and  uniformity,  the  principle  should  underlie  and 
VouLX— 14 
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regulate  the  provisions  of  every  law  imposing  public  burdens  and 
charges.'  It  is  not  controverted^  that  the. taxing. power  may  select 
the  subjects  of  taxation,  and  constitutionally  classify  them.  Taxe» 
should  be  imposed  on  any  subject,  in  just  proportion  to  the  benefits 
and  protection  which  such  subject  receives  more  than  other  subjects 
of  taxation.  The  rule  of  uniformity  does  not  require  that  all  snb^ 
'jects  be  taxed,  nor  taxed  alike.  The  requirement  is  complied  with^ 
wheh  the  tax  is  levied  equally  and  uniformly  on  all  subjects  of  the 
flame  class  and  kind.  It  extends  to  the  class  upon  which  the  tax 
shall  operate.  Different  occupations  may  be  taxed  at  different  rates^ 
and  son^  may  be  altogether  exempted;  and.  the  requirement  of 
unifoteity  is  not  infringed,  if  the  various  classifications  include  all 
occupations  similarly  circumstanced  and  of  the  same  kind.  .  Mooff 
v.  Randolph,  77  Ala.  597 ;.  Slate  Railroad  Tax  cases,  9^  U.  &  575  ; 
Worth^\  Wei  R.  Co.,  89  N.  C.  291;  8.  c,  45  Am.  Eep.  679;  .15 
Am.  &  Eng.  E.  Cas.  '-^86;  County  of  St.  Mateo  v.  So.  Pac.  R.  Co., 
8  Am.  &  Eng.  R.  Cas.  1 ;  Cooley  Taxation,  170.  The  tax.  com^ 
plained  ^of  may  be  onerous,  and  apparently  unequal  with  the  tax 
levied  on  the  business  of  other  corporations  or  companies.  This  iss 
matter  submitted  to  the  discretion  and  jud^ent  of  the  legislatoroy 
and  their  action  must  be  regardedas  concluaive.  The  courtacannot 
interfere,  unless  an  illegal  or  unauthorized  eiaction  is  attempted- 

A  construction  which  limits  the  tax  to  gross  receipts  derived  from 
business  done  between  points,  both  of  which  are  within  the  territorial 
limits  of  the  State,  is  more  restrictive  than  the  words  and  purpose 
of  the  statute  import.  The  legislature  knew  that  the  appellant  com- 
pany operated  extensive  telegraph  lines  from  places  beyond,'  into 
and  through  the  State,  and  intended  to  make  the  tax  commensu- 
rate with  ihe  benefits  and  protection  received  from  the  government. 
Beceiving  messages  at  ofSces  located  in  the  State,  for  transmission^ 
and  transmitting  them  without,  is  business  done  in  this  State, 
though  the  service  may  not  be  complete  until  the  delivery  to  the 
sendee  at  some  place  beyond  its  boundaries.  The  statute  does  not 
purport  to  tax  gross  receipts  not  collected  in  Alabama,  but  by  fair 
interpretation,  includes  all  receipts  derived  from  business  done  in 
this  State,  and  actually  received  here,  though  the  message  may  have 
to  be  delivered  at,  or  maybe  sent  for  delivery  from  some  offlce 
without  the  jurisdiction  of  the  State.  Though  thus  construed,  the 
stature  is  not  un  unanthorizied  interference  with  inter-State  com- 
morcc.     -Ibis  question  i$  fully  and  ably  considered  and  drscuesed 
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in  the  following  cases:   Western  U.  Tel.  Co.  V.  Richmond^  %0  Gratt- 

1;  Western.  V.  Tel  Go.  Y.^ixte,  55  Texas,  SU;  Wesf^rn  U.  Tel. 

(Jo.  y.  Mayer^:supra;  Port  of  Mviih.  t.  Leloup,  76  Ala.  401 ,  and 

is  isxpressly  decided  in  reepei^l^  to  a  tbz*  on  the  gross  receipts  of 

ruilroiad.  companies,  thongh  donsiiting  in  part  of  freights  receired 

for  transportation  of  merchandise  fr6m  theSt&te  t^  another  State, 

or  into  the  State  from  another,  in  Siate  Freifk^  Tha?  case8/l5>WalL 

284;  Osborne  y.  Mobile,  16  Wall.  479.     Farflief  discussion  wbnld 

he  superflaoos. 

Ju^^pnetU  affirmed. 

■  •  ■.  ■  •     "       i.  I 

:  -  ■       •  '•^-    -    ' 

BOLMAK  V.  OtXRALL* 

(MiAla.  4n.)  •      *    ' 


A  will  giviog  propertj  to  one  in  consideimtion  of  personal  serrices*  rendered 
and  to  be  rendered  to  the  testator  is  valid,  and  maj  be  enforced  as  a  ooniraet 
after  the  testator's  deatk.'   (BuwuU^p,  111.) 


B 


ILL  for  specific  performances    The  opinion  states  the  case. 
The  bill  was  dismissed  below. 


»    .   * 


F.  0.  Bromhergf  for  appellant. 

Overall  &  Besior,  contra. 

SovEBYiLLE,  J.  The  appeal  is  from  a  decree  of  the  chancellor, 
sustaining  a  demurrer  to  the  bill  of  complaint  filed  by  the  appelf 
lants  for  specific  performance.  Thie  complainants  are  the  legatees 
under  the  will  of  one  Augusta  Lohman,  which  instrument  pur- 
ported to  be  executed  in  consideration  of  valuable  services  rendered 
to  her  in  her  life-time  by  the  complainants,  and  was  executed  on 
December  1,  1881,  and  delivered  to  Mrs.  Louisa  Bolman,  who  was 
made  executrix  of  the  will,  and  residuary  legatee  therein,  and  is 
one  of  the  complainants.  In  April,  1883,  the  testator  executed 
another  will  in  which  she  sought  to  revoke  the  previous  one,  with 
gW  of  the  legacies  made  under  its  provisions,  and  leaving  her  entire 
property  to  other  beneficiaries.  This  will  was  duly  probated,  the 
defendant  Overall  being  the  ^ecutor  therein,  And  the  otlicr  defdid- 
ants  legatees.  '     '     .  >    •/■ 
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•but  with  full  powei:  oa  the  pmrt  of  the  promisor  to  make  any  bona 
fide  disposition  of  it  danDg  his  life  to  another*  otherwise  tlian  by 
will.  The  power  to  make  snch,  a  will  having  been  iiienoanced,  tho 
attempt  to  exercise  it  is  deemed  a  fraad  on  the  rights  of  the  prom, 
isee  nnder  the.  contraoti  thus  bringing  into  exercise  another  ground 
of  equity  jurisdiction..  As  said  by  Lord  GaIi den  in  Dufoor  v.  Per* 
ran  (quoted  by  Hargrave.  in  his.  Judicial  Arguments,  toL  2>  p.  310), 
there  is  no  difference  between  one's  promising  to  make  a  will  in 
such  a  fofm,  and  making  such  will  with  a  promise  not  to  revoke  \L. 
The  courts  do  not  set  asid0  the  will  in  such  cases,  but  the  executor,, 
heir  or  devisee  is  made  a  trustee  to  perform  the  contract  Wright 
V.  Tinsbey,  30  Mo.  389;  Jk^re?  Walpole  v.  Lord  Orford,  3  Ves.  402;: 
Rivere  v.  Riverey  4  P^sau^.  190;  s.  c,  4  Am.  Dec.  609;  RamlnU 
y.  WilliSj,  6  Ves.,  Jr.,  2(j2;Johnsoj^  v.  Hubbell^fiQ  Am.  Dec.  773,. 
787,  note  and  cases  cited;  1  Stpry  Eq.  Jur«  (l^ith  ed.),  §g  78$-' 
786;  Taylor  v.  J///cAeK,  87.Penn.^t-  518;  9.  c,  30  Am.  Rep.  383;. 
Logan  v.  McOinnis,  12  FenUf  St.  27;  Waterman  Spec.  Pecf.,  §  41; 
^reen  j.  Broyles,  3  Hi^mph*  167;.  8i..c,,  39  An).  Dec,  166;  ^hu- 
maker  v.  Schmidt^  44  Ala.  4£[4> ,  Mn.  Schoul^r  in  his  recent  Trear. 
tise  on  Wills,  §  454,.  lays,  down  th^  rule,  as  deduct  frqm  the  an- 
thoritieS)  to  be,  that;  'Vwheije  one  contracts  npon  valuable  consid- 
eration, to  execute  a  will  after  a.  certain  tenor,,  the  agreement  la 
binding  upon  his  def|th,^nd  may  he  specifically  enforced  against  his 
personal  representatives, and  his  estate."  Mr.  Parsons,  after  recog- 
nizing the  validity  and  binding  force  of  snch  agreements,  and  their 
incaipability  of  literal  specific  performance,  observes  in  his  work  on. 
Contracts,  that  it:has  nevertheless  ^Vbeen  held  to  be  within  the  juria-^ 
diction  of  equity  to  do  what  is  equivalent  to  a  specific  performance] 
of  such  an  agreement,  by  requiring  those  upon  whom  the  legal  title-. 
has  descended  to  convey  the  property  in  accordance  with  its  terms.'*. 
*'An.d,"  he  adds,  **  the  court  will  not  allow  this  poBt-moriem  remedy, 
to  be  defeated  by  any  devise  or  conveyance  in  the  life- time  incon-, 
fiistent  with  the  agreement. "  3  Pars.  Cent.  (7th  ed. ) ,  %%  406, 407.  In 
Waterman  on  Specific  Performance,  section  41,  it  is  said  generally : 
**  A  person  may  make  a  valid  agreement  binding  himself  to  dispose 
of  his  property  in  a  particular  way  by  last  will  and  testament,  and 
a  court  of  equity  will  enforce  such  an  agreement  by  compelling  the 
heir  at  law  to  convey  the  property  in  accordance  with  the  terms  of 
the  contract;  but  such  a  contract,  especially  when  it  is  attempted  to 
be  established  by  parol,  is  regarded  with  suspicion,  and  not  sus- 
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tained  except  upon  the  strongest  evidence  that  it  was  founded 
upon  a  valuable  consideration,  and  deliberately  entered  into  by  the 
decedent/'  ' 

Under  all  of  the  best  considered  authorities,  we  are  of  opinion, 
that  the  contract,  evidenced  by  the  will,  is  one  which  is  capable  of 
being  enforced  against  the  executor  and  legatees  under  Mrs.  Leh- 
man's last  will,  they  being  declared,  to  be  trustees  of  the  executoi's- 
property  for  complainant's  benefit,  unless  some  good  reason  is  shown/ 
to  the  contrary,  other  than  any  appearing  in  the  statements  of  the 
bill. 

But  for  other  rea89ns  the  decree  of  the  qhancellor, sustaining  the 
demurrer  to  the  bill  is  affirmed.  Decree  affirmed. 

NoTX  BT  THX  Befobteb— See  Canineu  v.  Ru$hiant  101  Ind.  600;  s.  c.»  61 
Am.  Bep.  769^  Jahnmm  y.  ffutbeU,  10  N.  J.  Eq.  382;  s.  c,  66  Am.  Dec.  778;^ 
WeOingUm  v.  Aptharp,  145  Mass.  73.  In  P^rsell  t.  Stryker,  41  X.  Y.  486.  the 
toaii  said:  "  As  to  plaintiff's  equities,  it  made  no  difference  whether  the  agree- 
ment was  to  deed  the  fann  at  a  f atnre  dajr,  on  performance  })y  plaintiff,  or  to 
devise  the  farm  bj  a  will  made  in  the  life-time  of  the  party,  a  court  will  decree 
the  specific  performance  of  the  latter  agreement  after  death,  where  otherwise 
objectionable,  equally  vrith  a  contract  to  convey  while  living. 

"  This  case  was  fully  considered  and  properly  decided  in  Johnson  v.  Huooell, 
in  the  Court  of  Chancery  of  New  Jersey,  in  1856,  of  which  I  find  a  report  in 
the  American  Law  Begister,  vol.  6,  page  177.  On  this  branch  of  the  case 
Chancellor  Wh^kikbon  said:  'there  din  be  no  doubt  but  that' a  person  can 
make  a  valid  agreement  to  make  a  particular  disposition  of  his  pio^rty  by 
last  will  and  testament.  The  law  permits  a  man  to  dispose  of  his  own  projpt 
erty  at  his'  pleasure;  aiid  no  good  reason  can  be  asisigned  why  he  may  m>il 
make  a  legal  agreement  to  dispose  of  his  property  to  a  particular  individual, 
or  for  a  particular  purpose,  as  well  by  will  as  by  conveyance,  to  be  made  at 
some  specified  future  period,  or  upon  the  happening  of  some  future  event. 
It  may  be  unwise  for  a  man  to  embarrass  himself  as  to  the  final  disposition  of 
his  property;  but  he  is  the  disposer  by  law  of  his  own  fortune,  and  the  oole 
and  best  judge  as  to  the  manner  and  time  of  disposing  of  it.  A  court  of  equity 
will  decree  the  specific  performance  of  such  an  agreement,  upon  the  recog-  - 
nised  principles  by  which  it  is  governed  in  the  exercise  of  this  branch  of  its 
Jurisdiction.  lUvere  r.  Bhere,  8  Dessaus.  106;  J<me»  v.  M^rHn,  8  Amb.  888; . 
18  Yeik  66;  8  Yes^  418;  Fodmore  v.  Gwmeey,  7  Sim.  644  to  664." 
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QXTFFIOIENTLY  reported,  6!9  Am.  Bep.  820. 


Orrr  Ooitkoil  of  MoHtooMBBT  t.  Towmsbhp, 

(80  Ala.4».) 


CmMltutUmalla/io — emdimU domain ^if^uHng properiif — ekanffe  ^grmdstf, 

Hdiualk. 

The  Constitatton  reqaires  oorponUions,  aathorised  to  take  piiyate  propeitj  for . 
public  nae,  to  "  make  just  oompenaatioii  for  property  taken,  injored  or  dea- 
trojed  by  the  constraction  or  enlargement  of  ita  worka,  highwaya  or  im- 
proYementa."  In  an  action  agalnat  a  cltj  for  injnry  to  adjoining  property 
bj  catting  down  a  sidewalk,  hM,  that  an  Inatmetion  that  the  plaintiff  was 
entitled  to  recoYer  if  hia  property  waa  injured  was  error,  becauae  hia  right 

*  depended  on  whether  the  eifect  of  the  altefation'waa  or  waa  not  reasonably 

'  within  the  purview  of  the  original  taking  or  dedication. 

ACTION  for  damages  to  lots  by  cutting  dowir  a  sidewalk.    The ' 
opinion  states  the  case.     The  plaintiff  had  judgpient  below.  \ 
■  .       •      f      •  ■•         * 

•  t     t      *  ■ 

Jbitss  (§  Foulkner  and  W.  S.  fharingtan,  for  appellant 

Thomas  H.  Waits  and  W.  L.  Briggs,  contra. 

CLOPXOKy  J.    The  action  is  brought  by  appellee  to  recover  dam- 
ages for  injury  caused  to  his  property  by  cuttiug  down,  under  the 
direction  of  the  city  council  of  Montgomery,  the  adjacent,  sidewalk  ' 
in  front  thereof.     The  street  on  which  the  lot  of  plaintiff  is  sit-  - 
Bated  is  within  the  corporate  limits  of  the  city,  was  dedicated  to' 
the  public  more  than  half  a  century  ago,  and  has  been  continuously 
used  and  recognized  as  a  public  street.     The  level  of  the  otlier  part 
of  the  street  is  and  has  been  for  many  years  from  fifteen  to  twenty 
feet  lower  than  the  surface  of  the  sidewalk  on  which  persons  entered 
from  the  street  by  ascending  a  flight  of  steps.    The  sidewalk  having 
been  for  several  months  in  an  unsafe  condition  and  dangerous  to 
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passers  thereon,  the  city  coancil,  upon  the  examination  and  report 
of  the  city  engineer,  ordered  it  cnt  down  to  the  leyel  of  the  street. 
The  authority  of  the  city  coancil  to  cat  down  the  sidewalk  and  the 
duty  to  do  so,  if  necessary  to  pat  it  in  a  safe  condition,  are  not  dis- 
puted. In  the  performance  of  the  work  there  was  no  excavation 
or  cutting  beyond  the  width  of  the  street  as  dedicated  and  origi- 
nally constructed,  and  it  is  not  claimed  that  a  want  of  reasonable 
care  and  skill  is  shown.  The  plaintiff  does  not  controvert  the 
non-liability  of  the  corporation  for  consequential  damages  in  the 
absence  of  statutory  or  constitutional  provisions  imposing  such  lia- 
bility. The  contestation  arises  on  the  construction  of  the  clause  of 
the  Constitution  requiring  municipal  corporations  to  make  just  com- 
pensation for  property  taken,  injured  or  destroyed,  for  public  use. 

The  preceding  Constitutions  provided:  ''That  private  property 
shall  not  be  taken  or  applied  for  public  use  unless  just  compensa- 
tion be  made  therefor,  nor  shall  private  property  be  taken  for  pri- 
vate use,  or  for  the  use  of  corporations  other  than  municipal,  with- 
out the  consent  of  the  owner.".  The  clause  of  the  present  Consti- 
tution now  under  consideration  should  be  construed  in  the  light  of 
the  provisions  of  its  predecessors.  Under  such  provisions,  as  con- 
strued by  the  courts,  no  liability  for  compensation  accrued  unless 
there  was  an  appropriation,,  a  taking  or  invasion,  of  the  particular 
property.  A  municipal  corporation  was  not  liable  to  answer  for 
consequential  damages  to  the  owner  of  property  not  taken  when 
there  was  no  want  of  reasonable  care  and  skill.  Acts  done  by  such 
corporations,  under  valid  legislative  authority,  exercising  the  power 
of  eminent  domain  and  not  directly  encroaching  upon  private  prop- 
erty, did  not  constitute  a  taking  in  the  meaning  of  the  Constitu- 
tion and  did  not  entitle  the  owner  to  a  right  of  action  however 
muoh  its  value  and  use  may  have  been  impaired.  The  value  of  ad- 
joining property  might  be  seriously  depreciated  and  even  destroyed 
withont  right  of  compensation  because  unaccompanied  by  actual, 
direct,  physical  interference.  In  such  case  the  protection  of  pri- 
vate property  was  sacrificed  to. the  good  or  convenience  of  the  oom* 
munity,  and  the  individual  loss  or  injury  was  regarded  damnum 
absque  injuria,  to  be  borne  by  the  citizen  for  the  public  benefit. 

The  practical  operation  of  such  general  provisions  having  de- 
monstrated that  compensation  only  for  property  taken  or  applied 
was  ineffectual  to  protect  the  citizen  against  oppression  and  injus- 
tice by  reason  of  the  abuse  of  the  privilege  with  which  corporations 
Vol.  LX  — 15 
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had  been  inyested,  in  disregard  of  the  interests  and  rights  of  the 
individuals,  the  tendency  is  in  revising  the  several  State  Constitu- 
tions, to  abrogate  by  the  organic  law  a  rule  which  has  no  founda- 
tion in  natural  justice  and  rests  on  no  sound  principle  of  just  gov- 
ernment or  of  equal  administration  of  powers.  Influenced  by.  these 
considerations  the  framers  of  the  present  Constitution  not  only 
incorporated  the  general  provision  of  the  preceding  Constitution, 
but  also  an  additional  and  special  provision  having  reference  to 
municipal  and  other  corporations  and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public  use.  Section  7 
article  14  of  the  Constitution  declares:  '^  Municipal  and  other  cor- 
porations and  individuals  invested  with  the  privilege  of  taking  pri* 
vate  property  for  public  use,  shall  make  just  compensation  for  the 
property  taken,  injured  or  destroyed  by  the  construction  or  enlarge- 
ment of  its  works,  highways  or  improvements,  which  compensation 
shall  be  paid  before  such  taking,  injury  or  destruction.  The  gen- 
eral assembly  is  hereby  prohibited  from  depriving  any  person  of  an 
appeal  from  any  preliminary  assessment  of  damages  made  by  view- 
ers or  otherwise,  and  the  amount  of  such  damages  in  all  cases  of 
appeal  shall,  on  demand  of  either  party,  be  determined  by  a  jury 
according  to  law.''  This  mandatory  clause  being  a  new  provision, 
an  extension  for  the  protection  of  property,  introduced  into  a  re- 
vised Constitution,  should  be  liberally  construed  in  favor  of  the 
citizen,  and  so  as  to  secure  the  purposes  intended,  as.  ascertained 
from  the  considerations  which  produced  its  introduction.  It  ope- 
rates a  further  limitation  on  the  right  of  eminent  domain,  from 
which  the  State  alone  is  excepted,  and  establishes  a  new  rule,  sup- 
ported by  better  reason  and  founded  in  equal  justice.  The  woi*ds 
injured  or  destroyed  were  not  used  in  vain  and  without  meaning. 
It  was  intended  that  they  should  have  effect,  and  unless  they  operate 
to  impose  a  liability  not  previously  existing,  they  are  without  opera- 
tion. The  new  rule  proclaimed  by  the  Constitution  imposes  a  lia- 
bility for  private  property  injured  or  destroyed,  though  not  taken, 
a  liability  for  consequential  damages  from  which  municipal  corpo- 
hitions  were  theretofore  exempt.  The  construction  has  been  placed 
on  a  corresponding  clause  of  the  Constitution  of  Pennsylvania  by 
the  Supreme  Court  of  that  State  of  which  ours  is  a  copy.  Red- 
ding  v.  AUhoutfey  93  Penn.  St.  400. 

A  material  question  is,  in  what  cases  and  under  what  circum- 
stances does  the  Constitution  impose  the  new  and  additional  lia- 
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hility?  In  this  connection  our  consideration  has  been  cited  to  the 
decisions  of  the  courts  of  several  of  the  States,  as  sustaining  phiin- 
tiff's  contention^  that  a  municipal  corporation  is  liable  for  the 
injnry^done  to  an  abutting  lot  by  any  grading  of  an  established 
streeL  By  these  decisions,  it  is  substantially  held,  that  the  recent 
Constitution  made  no  difference  as  to  the  form  of  the  public  use, 
and  that  an  abutter  is  entitled  to  recoYcr  the  consequential  dama* 
ges  caused  to  his  properly  by  raising  or  lowering  the  grade  of  a 
street  Otjf  of  Elgin  ▼.  Eaton,  83  HI.  835;  8.  c,  25  Am.  Rep. 
Al%\  Reardon  v.  San  Francisco,  66  CaL  492;  a.  o.,  56  Am.  Bep, 
109;  Uannon  t.  Omaha,  17  Neb.  548;  Atlanta  v.  Oreene^  Johnson 
T.  Parkersburg,  16  W.  Va.  403.  It  should  be  remarked  however 
that  in  the  subsequent  case  of  Stgney  v.  Chicago,  102  111.  64,  where 
the  same  question  came  again  before  that  court  for  consideration^ 
three  of  the  seven  justices  dissented,  and  the  chief  justice,  who 
concurred  m  the  conclusion,  qualified  the  rule  in  a  separate  opinioui 
The  provision  in  the  Constitution  of  each  of  these  several  States  is 
general  and  unrestricted;  ''private  property  shall  not  be  taken  or 
damaged  for  public  use,''  without  compensation.  The  presump» 
tion  is  reasonable  that  the  convention  which  framed  the  Constitu-^ 
tion  comjiared  and  considered  the  recent  Constitutions  of  othet 
States.  And  it  is  significant,  in  view  of  the  well  settled  rule 
respecting  the  liability  of  municipal  corporations  for  damages  don^ 
to  adjoining  lots  not  encrouched  upon,  by  changing  the  grade  of 
the  streets,  or  making  other  alterations,  that  the  conTcntion  failed 
toordaip  a  provision  general  and  unlimited,  as  provided  in  some 
of  the  Constitutions,  operating  to  abrogate  in  tola  the  previously 
settled  rule,  and  adopted  the  qualified  provision  of  the  Con* 
stitution  of  Pennsylvania  as  suCBcient  to  meet  the  requisite  pro- 
teetion  of  private  property,  and  at  the  same  time  to  answer  the 
demands  of  public  policy  and  public  needs,  on  which  is  rested  the 
right  of  eminent  domain.  In  this  there  was  a  manifest  intent, 
which  has  reference  to  the  form  of  the  pdblic  use  —  the  restrict 
tion  of  the  liability  of  two  specified  cases;  '*  the  construction  or 
enlargement  of  its  works,  highways,  or  improvements."  Unless 
the  injury  or  destruction  is  produced  by  a  construction  or  enlarge^ 
ment  of  some  work,  highway  or  improvement,  rwhich  is  a  con- 
sequence of  the  use  of  the  privilege  of  taking  private  property 
for  public  use,  no  liabibtj  for  damages  arises,  under  the  Con«: 
stitution.  '- 
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The  next  inquiry  is,  what  is,  in  the  meaning  of  the  Constitution, 
a  construction  or  enlargement  of  a  highway?  The  purposes  in- 
tended are,  as  ascertained  from  all  the  provisions  of  the  section,  to 
limit  and  qualify  the  right  of  eminent  domain,  making  such  limi- 
tation and  qualification  equally  operative  as  to  all  corporations  and 
individuals  invested  with  the  privilege.  The  section  contemplates 
that  the  general  assembly  shall  provide  appropriate  proceedings 
for  the  pre-ascertainment  of  the  damages,  protects  the  right  of 
appeal  from  the  preliminary  assessment,  and  of  having  the  dama- 
ges assessed  by  a  jury,  and  requires  that  the  compensation  shall  be 
paid  before  such  taking,  injury  or  destruction  —  provisions  only 
applicable  and  appropriate  in  case  of  a  resort  to  the  right  of  eminent 
domain.  In  all  other  cases  the  liability  of  the  municipal  corpora- 
tion remains  dependent  on  common-law  rules,  or  statutory  provi- 
sions. Edmundson  v.  Piilsburff,  111  Penn.  St.  316;  s.  c,  23  Am. 
ft  Eng.  B.  Gas.  423.  Having  reference  to  the  subject  with  which 
the  Constitution  was  dealing,  there  are  three  interpretations  open  — 
to  restrict  the  construction  of  a  highway  to  its  primary  meaning, 
excluding  subsequent  alterations;  or  to  extend  it  and  include  all 
alterations  without  reference  to  the  primary  construction;  or  only 
to  a  class  of  changes  which  may  be  regarded  as  separate  and  distinct 
uses  of  the  right  of  eminent  domain  as  distinguished  from  the  first 
taking  or  injury.  We  think  that  the  last  meets  most  fully  the 
purposes  of  the  Constitution. 

In  laying  out  a  town  or  city  into  lots,  streets  are  absolutely  nec- 
essary as  a  means  of  access,  without  which  approach  and  enjoy- 
ment are  denied  to  the  lot-owner.  They  are  equally  necessary  to 
its  growth  and  development,  to  its  trade,  and  the  various  uses  and 
purposes  for  which  towns  and  cities  are  laid  out  and  built.  Land- 
owners, in  laying  out  their  lands  preparatory  to  a  sale  of  lots, 
withhold  from  sale  certain  parts  at  convenient  intervals,  and  set 
them  apart  as  streets  and  highways,  to  be  kept  open  for  the  public 
through  all  coming  time,  as  inducements  to  the  purchaser  of  lots; 
and  the  seller  derives  his  compensation  from  the  enhanced  value 
and  market  price  thereby  imparted  to  the  lots  proper.  Although 
there  are  no  words  of  grant  as  to  this  appendant  privilege,  the  sale 
of  the  lots,  with  the  proclaimed  attingent  streets,  is  a  complete 
dedication  to  the  use  of  the  lot-holder  and  the  public  as  highways; 
as  much  so  as  if  a  deed  were  executed  conveying  the  easement,  or 
as  if  they  had  been  condemned  to  public  use  under  the  power  of 
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eminent  domain.    The  dedication  is  not  restricted  to  the  use  of 

the  street  in  its  natnral  state,  but  is  a  surrender  of  its  use  to  the 
public  as  a  thoroughfare. —  safe  and  convenient  way  for  travel  and 
transportation,  extending  the  entire  width  including  the  side- 
walks. As  a  rule,  change  of  surface  is  essential  to  the  proper  enjoy- 
ment of  this  privilege,  and  dedication  carries  with  it  this  right 
of  change.  Though  the  land-owner  retains  the  ultimate  fee,  his 
right  of  property  is  subservient  to  the  use  and  enjoyment  of  the 
easement  by  the  public;  and  to  the  reasonable  exercise  of  the  au- 
thority of  the  municipal  government  to  prepare  and  adapt  it,  and 
to  make  necessary  improvements  to  continue  its  adaptation  to  the 
public  convenience  and  safety.  Authority  to  make  all  needed 
excavations  or  embankments  or  alterations,  to  render  the  street 
safe  and  convenient,  is  implied  in  the  dedication  which  follows  the 
conterminous  soil  i^to  whosesoever  hands  it  may  pass.  The  antioi* 
pated  size  of  the  town  or  city,  its  probable  commercial  importance, 
aud  the  proximity  of  the  pass-way  to  public  or  business  centers, 
are  factors  which  should  enter  into  the  computation;  for  all  these 
must  be  presumed  to  have  been  had  in  view  when  the  dedication 
was  made. 

It  is  not  the  intent  and  operation  of  the  Constitution  to  infringe 
the  existing  rule  as  to  the  liability  of  the  city  for  grading,  altering, 
or  improving  the  streets,  farther  than  is  essential  to  the  protection 
of  private  property,  and  the  equal  distribution  of  the  public  bur* 
dens.  Where  land  has  been  dedicated  to  the  public  for  use  as  a 
street,  the  rule  as  to  the  liability  of  the  municipality  for  subsequent 
alterations  is  the  same,  under  the  Constitution,  as  if  the  land  had 
been  condemned  under  the  right  of  eminent  domain.  In  case  of 
condemnation,  the  Constitution  does  not  operate  to  so  restrain  the 
power  of  municipal  corporations  over  the  streets,  as  to  subject 
them  on  each  successive  alteration  and  improvement,  to  liability 
for  damages,  when  the  same  could  legally,  and  should  have  been 
assessed  on  the  first  taking  or  injury  of  the  property.  A  double 
liability  is  not  intended,  and  unless  all  ascertainable  damages  are, 
or  presumed  to  be  assessed  at  once,  the  corporation  might  be  made 
liable  to  a  double  recovery  for  the  same  injury.  This  rule  exempts 
from  liability  for  damages  arising  from  ordinary  and  reasonable 
changes  and  improvements,  which  may  be  due  to  the  natural  for- 
mation of  the  surface,  or  to  the  increasing  wants  of  the  public — 
which  injuries  were  capable  of  being  foreseen  and  ascertained,  could 
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and  ought  to  have  been  naturally  anticipated,  and  are  presumed. ta 
have  been  considered  and  included  in  the  original  assessment  of 
compensation.  Such  changes  or  improvements  are  the  natural  and 
probable  consequences  of  the  uses  and  purposes  for  which  the  land 
was  originally  taken,  and  compensation  then  awarded;  or  in  case  of 
dedication,  for  which  the  owner  received  consideration  in  the  result- 
ant advantages.  Denver  v.  Bayer ^  2  Am.  &  Eng.  Corp.  Oas.  4^5; 
London,  etc,  Ry.  Co.  r.  Evans,  16  Beav.  322;  Lawrence  v.  Oi.  No. 
By.  Co.,  16  Q.  B.  643. 

But  the  right  of  the  municipal  authorities  to  change  the  grade 
of  a  street,  or  alter  it  in  other  respects,  is  not  unlimited,  nor  to  be 
exercised  capriciously.  It  is  bounded  by  the  nature  of  the  use  for 
which  the  property  was  dedicated  or  condemned,  and  the  necessi* 
ties  of  a  safe  and  convenient  way,  having  reference  to  the  wants  of 
the  community.  To  limit  construction  of  its  highways,  as  em- 
ployed in  the  Constitution,  strictly  to  its  primary  signification, 
would  exclude  cases  which  come  within  its  spirit,  and  defeat  the 
particular  intent,  that  compensation  shall  be  made  for  every  injury 
to  private  property  for  public  use  in  the  forms  specified;  casea 
which  came  within  the  mischief  and  the  constitutional  remedy » 
The  dividing  line  lies  between  what  is  necessary  to  safe  and  con- 
TenifiAt4iaeFien'  the^oneiiand,t«sd/^what  is  in  excess  thereof  and  not 
easaatjAli thereto^ or JmenD-acnameutatious  on, the  other.  .  Under ihia 
rule  ^tfae. Constitution,  requires  compensation . to  be  made  for  the 
extraordinary  changes  whieh  may  not  be  due  to  the  natural  forma* 
tion^ixf:  the  surface,  nor  to  the  mode  of  .original  construotion,  aa 
then ' deemed  sufficient  to asafe and  convenient  way.  A  material 
change,  operating  injury  to  adjoining  premises,  occasioned  by  a 
oontmgency  which  could  not  have  been  reasonably  and  fairly  fore^ 
seen,  or  made  merely  because  the  corporate  authorities  may  judge 
that  the  public  convenience  would  be  increased  thereby,  or  the  gen* 
eral  appearance  of  the  street  improved,  is  a  new  description  of 
injury  in  the  enlarged  sense  of  the  Constitution,  which  casts  on  the 
property  owner  an  additional  burden,  entitling  him  to  compensa- 
tion. Injuries  by  the  construction  of  a  highway,  as  provided  for 
in  the  Constitution,  include  those  injuries  produced  by  alterations 
which  could  not  have  been  naturally  and  reasonably  anticipated, 
and  damages  for  which  could  not  have  been  legally  awarded  in  the 
preliminary  assessment  if  the  land  is  condemned,  or  if  dedicated, 
which  the  owner  would  not  be  estopped  to  claim.     This  construe* 
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tion  effectuates  the  cardinal  purposes  of  the  Constitution — ^^the 
protection  of  private  property  and  the  equal  distribution  of  the 
public  burdens  —  avoids  double  compensation;  and  is  applicable 
alike  to  all  corporations,  municipal  and  other,  and  individuals 
invested  with  the  privilege  of  taking  private  property  for  public 
use.  We  are  aware  that  we  have  left  a  wide  margin  for  diversified 
opinion;  but  we  cannot  lay  down  a  more  definite  general  rule  appli- 
cable to  all  cases  where  each  case  is  dependent  on  its  special  facts 
and  circumstances;  as  definite  however  as  the  rule  which  defines 
the  prospective  injuries,  for  which  compensation  may  be  recovered 
on  condemnation  of  the  land  for  public  use.  It  applies  when  the 
municipal  corporation  is  not  the  owner  of  the  fee.  If  such  owner, 
other  rules  may  govern. 

It  follows  that  whether  the  lowering  of  the  sidewalk  to  the  level 
of  the  street  is  a  construction  of  the  highway  is  a  mixed  question 
of  law  and  fact.  The  court  erred  in  not  submitting  the  ascertain- 
ment of  the  facts  to  the  jury,  and  in  instructing  them  that  the 
plaintiff  is  entitled  to  recover  if  his  property  was  injured,  without 
regard  to  the  circumstances  or  the  character  of  the  alteration. 

If  the  plaintiff  is  entitled  to  compensation,  the  measure  of  dam- 
ages is  the  difference  between  the  market  value  of  the  lot  before 
and  after  the  lowering  the  sidewalk — the  diminution  in  value 
produced  thereby.  The  foiling  of  the  brick  fence*  and  the  appre- 
hended undermining  of  the  house,  caused  by  subsequent  rains,  are 
damages  caused  by  the  intervention  of  an  independent  agency,  not 
put  in  operation  by  the  act  of  the  defendant,  and  too  remote  to  be 
4X>n8ideied  elements  of  damages. 

Reversed  and  remanded. 


E^iKG  T.  Hekkib. 

(80  Al*.  80S.) 
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came, 

Ko  action  can  be  maintained  by  an  administrator  for  the  death  of  his  intestate, 
caosed  by  intoxicating  liquor  sold  him  by  the  defendant. 

ACTION  for  damages.     The  opinion  states  the  case.    The  de- 
fendant had  judgment  below. 
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«/•  B.  Moore  and  J.  T.  Kirk,  for  appellant. 
Wm.  Cooper  and  James  Jackson,  contra. 

SoMBRViLLE,  J.  The  qnestion  raised  for  our  decision,  by  tlie 
ruling  of  the  court  below  on  the  demurrer  to  the  complaint,  is^ 
whether  under  the  proYisions  of  section  2641  of  the  present  Code, 
1876,  authorizing  an  action  to  be  brought  for  a  wrongful  act  or 
omission  causing  the  death  of  another,  the  personal  represent4itire 
of  the  deceased  person  can  maintain  an  action  against  a  retailer  of 
intoxicating  hquors,  who  sells  or  gives  them  to  a  man  of  known 
intemperate  habits,  who  is  helplessly  drunk  at  the  time,  the  drink- 
ing of  which  causes  his  death  almost  instantaneously. 

1.  The  statute,  under  which  the  action  is  brought,  provides  that 
**  when  the  death  of  a  person  is  caused  by  the  wrongful  act  or 
omission  of  another,  the  personal  representative  of  the  former  may 
maintain  an  action  against  the  latter  at  any  time  within  two  years 
thereafter,  if  the  former  could  have  maintained  an  action  against 
the  latter,  for  the  same  act  or  omission,  had  it  failed  to  produce 
death,  and  may  recover  such  sum  as  the  jury  deem  just/'  The 
remainder  of  the  section,  providing  how  the  amount  shall  be  dis- 
tributed, and  for  the  survival  of  the  action  against  the  personal  rep- 
resentative of  the  wrong-doer,  does  not  affect  the  question  under 
consideration,  and  need  not  therefore  be  particularly  referred  to  by 
us.     Code,  1876,  §  2641. 

The  selling  or  giving  away  of  spirituous,  vinous  or  malt  liqnors, 
in  any  quantities  whatever,  to  persons  of  known  intemperate 
habits,  except  upon  the  requisition  of  a  physician  for  medicinal 
purposes,  is  in  this  State  made  a  misdemeanor,  and  a  license  to  sell 
or  retail  affords  no  protection  to  the  guilty  party.  Code,  1876, 
§  4205. 

The  foregoing  section  of  our  Code  (§  2641),  like  many  similar 
statutes  in  other  American  States,  was  evidently  modelled  after 
what  is  commonly  known  in  England  as  Lord  Campbeirs  Act,  9 
and  10  Vict.,  chapter  93,  enacted  by  the  British  Parliament  in  the 
year  1846.  The  language  there  used  was  that  ^*  whensoever  the 
death  of  a  person  shall  be  caused  by  (any)  wrongful  act,  neglect  or 
default,  and  the  act,  neglect  or  default  is  such  as  would  (if  death 
had  not  ensued)  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then  and  in  eveiy 
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such  case  the  person  who  would  hsTe  been  liable,  if  death  had  nofc 
ensued,  shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although  the  death  shall 
ha?e  been  caused  under  such  circumstances  as  amount  in  law  to 
felony.  ** 

2.  The  purpose  of  this,  and  like  legislation,  was  clearly  to  cor- 
rect a  defect  of  the  common  law,  by  a  rule  of  which  it  was  well 
settled,  that  a  right  of  action,  based  on  a  tort  or  injury  to  the  per- 
son died  with  the  person  injured.  Under  the  maxim,  ''  Actio  per* 
sonalis  moritur  cum  persona,^'  the  personal  representative  of  a 
deceased  person  could  maintain  no  action  for  loss  or  damage  result- 
ing from  his  death.  Halhiibeck  v.  Berkshire  R.  Co,,  9  Gush.  480; 
Quin  Y.  Moore,  15  N.  T.  436.  The  reason  for  the  rule  was  said 
by  Baron  Parks,  in  a  case  arising  before  him  under  the  English 
statute,  to  be,  that  in  the  eye  of  the  common  law  **  the  value  of  life 
was  so  great  as  to  be  incapable  of  being  estimated  by  money.''  The 
rale  probably  however  rests  on  a  broader  basis. 

3.  These  statutes,  it  will  be  observed,  each  give  a  right  of  action 
only  in  cases  where  the  deceased  himself,  if  the  injury  had  not 
resulted  in  his  death,  might  have  sustained  a  recovery.  They  con- 
tinue, in  other  words,  for  the  benefit  of  the  specific  distributees  ''a 
right  of  action  which  at  common  law  would  have  terminated  at 
the  death,  and  enlarge  its  scope  to  embrace  the  injury  resulting 
from  the  death."    Gooley  Torts,  264. 

4.  The  condition  that  the  action  must  be  one  which  could  have 
been  maintained  by  the  deceased  had  it  failed  to  produce  death,  or 
had  not  death  ensued,  has  no  reference  to  the  nature  of  the  loss  or 
injury  sustained,  or  the  person  entitled  to  recover,  but  to  the  cir- 
cumstances attending  the  injury,  and  the  nature  of  the  wrongful 
act  or  omission  which  is  made  the  basis  of  the  action.  Saunders 
Neg.  219;  South  d  North  Ala.  R.  Co.  y.  SuUivany  59  Ala.  272, 
281.  As  said  in  Whitford  v.  Panama  R.  Co.,  23  N.  Y,  465,  where 
a  similar  phrase  in  the  New  York  statutes  was  construed,  it  ''  is 
inserted  solely  for  the  purpose  of  defining  the  kind  and  degrees  of 
delinquency  with  which  the  defendant  must  be  chargeable  in  order 
to  subject  him  to  the  action." 

5.  It  necessarily  follows,  and  has  been  accordingly  decided  with 

great  uniformity  by  the  courts,  that  where  the  negligence  of  the 

person  killed  has  contributed  proximately  to  the  fatal  injury,  no 

action  can  be  maintained  by  his  personal  representative  under  this 
Vol.  LX  — 16 
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8tatnte  becaase  the  deceased  himself  would  not  have  been  entitled 
to  recover  had  the  injury  not  proved  fatal.  Gooley  Torts^  364; 
Saunders  Neg.  215;  1  Anderson  Torts  (Wood's  ed.),  p.  621,  §  575; 
Savannah  <§  Memphis  R.  Co.  v.  Shearer,  58  Ala.  672. 

6.  We  first  observe  that  the  cause  made  by  the  complaint  does 
not  seem  to  us  to  fall  within  the  letter  or  spirit  of  the  statute,  and 
the  court  below  so  decided  on  the  demurrer.  The  death  of  the 
deceased  was  not  ''caused"  so  much  by  the  wrongful  act  of  the 
defendants  in  selling  him  whisky,  as  by  his  own  act  of  drinking  it 
after  being  sold  to  him.  The  only  wrongful  act  imputed  to  the 
defendants  was  the  selling,  or  giving  as  the  case  may  be,  of  intoxi- 
cating liquors  to  the  deceased  while  he  was  in  a  stupidly  drunken 
condition,  knowing  that  he  was  a  man  of  intemperate  habits.  It 
is  not  shown  that  the  defendants  used  any  duress,  deception,  or  arts 
of  persuasion  to  induce  the  drinking  of  the  liquor.  The  act  how- 
ever as  we  have  said,  was  a  statutory  misdemeanor.  But  this  was 
only  the  remote,  not  the  proximate  or  intermediate  cause  of  the 
death  of  plaintifTs  intestate.  The  rule  is  fully  settled  to  be  that 
**  if  an  injury  has  resulted  in  consequence  of  a  certain  wrongful  act 
or  omission,  but  only  through  or  by  means  pf  some  intervening 
cause,  from  which  last  cause  the  injury  followed  as  a  direct  and 
immediate  consequence,  the  law  will  refer  the  damage  to  the  last 
or  proximate  cause,  and  refuse  to  trace  it  to  that  remote.''  Cooley 
Torts,  68,  69;  1  Anderson  Torts,  12,  13,  §§  10,  11.  The  statute 
under  consideration  was  not  intended  to  annul,  but  rather  to  pre- 
serve this  rule  of  the  common  law,  so  necessary  to  the  certainty  and* 
justice  of  its  administration,  that  there  must  be  some  proximate 
connection  between  the  wrong  done  and  the  damage  claimed  to 
result  from  it,  that  the  two  must  be  sufficiently  conjoined  so  as  to 
be  ''  concatenated  as  cause  and  effect,"  as  often  said.  Had  it  not 
been  for  the  drinking  of  the  liquor,  after  the  sale,  which  was  a  sec^ 
ondary  or  intervening  cause  co-operating  to  produce  the  fatal  result, 
and  was  the  act  of  deceased,  not  of  defendants,  the  sale  itself  would 
have  proved  entirely  harmless.  Hence  it  cannot  be  said  that  the 
wrongful  act  of  the  defendants,  in  making  sale  of  the  liquor, 
caused  the  death  of  King;  but  rather  his  own  act  in  drinking  it* 
And  this  must  be  true,  whatever  the  condition  of  his  mind  or  state 
of  intellect,  and  without  regard  to  the  question  of  any  contributory 
negligence  on  his  part.  The  case,  we  repeat,  is  one  not  covered  by 
the  statute. 
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7.  The  plaintiff  is  moreover  in  onr  opinion  debarred  from  recovery 
bj  the  contributory  negligence  of  the  deceased,  bven  admitting 
that  the  wrongful  act  of  the  defendants  caused  the  death  of 
King.  It  is  shown  that  the  deceased  was  helplessly  drunk  when 
he  purchased  and  drank  the  liquor,  so  much  so  as  to  render  the 
exercise  of  ordinary  care  by  him  impracticable,  if  not  impossible* 
The  presumption  is  that  this  condition  was  brought  about  by  his 
own  voluntary  or  negligent  act,  by  the  persuasion  or  coercion  of 
another.  If  we  admit  that  the  state  of  mind  thus  produced  was 
analogous  to  that  of  one  non  compos,  or  insane,  so  that  the  deceased 
was  in  mental  darkness  and  so  unconscious  as  to  be  at  the  moment 
incapable  of  knowledge  or  consent,  tiius  rendering  hifai  morally 
unaccountable,  yet  the  fact  confronts  us  that  this  condition  was 
the  result  of  his  own  negligence  or  wantonness,  and  without  it 
the  accident  of  his  death  would  not  probably  have  occurred.  The 
deceased,  by  the  exercise  of  ordinary  care,  might  have  escaped 
making  himself  helplessly  drunk.  By  not  doing  so  he  was  the 
author  of  his  own  death,  in  view  of  the  fact  that  it  does  not  appear 
that  the  defendants,  after  the  fatal  draught  was  taken,  could  by 
the  exercise  of  ordinary  care,  or  even  by  any  practical  means  at 
hand,  have  avoided  the  consequences  of  death  which  almost  in-^ 
stantly  followed.  This  involved  every  element  of  contributory  neg* 
ligence,  and  was  sufficient  to  prevent  a  recorery  by  the  deceased, 
had  death  not  ensued.  Railroad  Accident  Law  (Patterson),  74; 
Illinois  Cent.  R.  Co.  r.  Cragen^  71  IlL  177*  Cramer  v.  Burlington, 
43  Iowa,  315;  Whart  Neg.,  §  332. 

8.  We  have  thus  hypothetically  admitted  the  contention  of  appel- 
lant's counsel  that  one  drunk  to  unconsciousness  is  to  be  placed 
upon  the  same  ground  as  infants  of  tender  years,  persons  non  com^ 
po9,  or  insane,  so  far  as  concerns  the  question  of  plaintiff's  contri- 
batory  negligence.  The  contrary  of  this  however  would  seem  to  be 
true,  as  the  basis  of  the  rule  governing  the  latter  classes  is  that  of 
moral  accountability.  Imbeciles,  lunatics  and  infants  are  not 
accountable  morally  for  the  state  of  their  minds,  and  yet  the  law 
governing  the  subject  of  contributory  negligence,  even  as  applica- 
ble to  them,  is  admitted  to  be  in  a  very  unsatisfactory  and  doubt- 
ful state.  Cooley  Torts,  680,  682.  A  drunkard,  or  one  in  a  state 
r)t  voluntary  intoxication,  can  scarcely  claim  so  much  charity  from 
the  law  in  this  particular  as  imbeciles  and  lunatics,  because  he 
has  by  his  own  agency,  either  wantonly  or  negligt^ntly,  brought 
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abont  hia  owq  misfortune.  As  drunkenness  is  no  excuse  for  crimes, 
or  for  torts,  no  more  should  it  be  a  basis  for  the  liability  of  an- 
other in  an  action  broaght  against  him  by  the  yictim  of  such 
inebriety. 

9.  The  case  of  MeOue  y.  Elim,  60  Tex.  168;  &  o.,  48  Am.  Rep. 
260,  referred  to  by  appellant's  counsel  as  an  authority  to  support 
the  present  action,  although  analogous  to  it  in  some  respects,  is 
broadly  distinguishable  from  it  in  one  important  particular.  There 
the  death  of  the  deceased  was  brought  about  by  the  defendants' 
conspiring  together  to  induce  and  pursuade  the  deceased  to  swal- 
low  a  large  amount  of  whisky,  he  being  already  so  drunk  as  to 
be  deprived  of  his  reason  and  to  be  rendered  incapable  of  resist- 
ance, the  draught  being  thus  imposed  upon  him  in  his  helpless 
condition.  The  case  was  made  to  rest  on  the  ground  that  the 
administration  of  the  deadly  draught,  like  that  of  a  noxious .  drug, 
was  an  assault,  the  deception  by  which  it  was  accomplished  being 
a  fraud  on  the  party's  will,  equivalent  to  force  in  overpowering  it. 
Com.  Y.  iStraftm,  114  Mass.  303;  s.  c,  19  Am.  Rep.  330. 

The  demurrer  to  the  complaint  was,  for  the  foregoing  reason, 
properly  sustained,  and  the  judgment  of  the  Oircuit  Court  must  be 
affirmed.  Judgment  affirmed. 


SCHUXSBLEB  Y.-  DUDLBT. 
(80  AlA.  64T.) 

The  homestead  of  a  tax-oollector  is  subject  to  the  lien  of  his  offidsl  bond,  la 
the  hands  of  a  purchaser  with  notice  before  judgment.   {See  note,  page  188.) 


B 


ILL  to  enforce  lien  on  land.    The  opinion  states  the  case.  Dis- 
missed below. 


Bragg  &  T/iorington,  for  appellant. 


J.  M,  Falkner,  Wm.  A.  Collier,  J.  8.  Edwards  and  Watte  S 

Son,  contra. 

SoMKRvn.i.E,  J.     The  defendant,  Dudley,  was  tax-collector  of 
Chilton  county,   and  in  October  of  the  year  1875  executed  his 
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official  bond  in  Buoh  capacity^ andin  the  form  presoribed  bj^statiite^ 
with  Moecs^immonSy  the  complainant's  intestate  and  others  aa 
sureties.  In  the  years^  1876  and  .1877^  Dudley^  having  collected  a 
large  amount  of  tax-money  dae  the  county^  failed  to  pay  over  such 
fnnds  to  the  county. treasurer,  within  the  time  fixed  bylaw,  and 
thereby  became  a  defaulter  to  the  county  on  May  1,  1877.  A  sum- 
maiy  motion  was  instituted  in  the  Circuit  Court  against  Dudley 
and  his  sureties,  in  the  name  of  Chilton  county,  and  judgment 
was  rendered  against  them  in  the  following  year,  1878,  for  the 
amount  of  such  defalcation,  with  interest,  damages,  and  costs  — 
being  about  the  sum  of  $1,400.  This  proceeding  was  taken  under 
section  3396  of  the  present  Code. 

Simmons,  a  surety,  paid  this  judgment,  and  it  was  assigned  to 
him  by  the  {daintifl  in  the  judgment,  Chilton  county,  pursuant  to 
the  requirement  of  section  3418  of  the  Code  of  1876,  which  expressly 
preserves  the  full  vitality  of  such  judgments  as  against  the  princi"- 
pal  debtor,  in  favor  of  the  surety  paying  or  satisfying  them,  under 
certain  qualifications  not  affecting  this  case. 

The  present  bill  was  filed  by  SSimmons,  the  suit  being  afterward 
revived  in  the  name  of  his  administrator,  and  its  purpose  is  to  en^- 
force  the  lien  created  by  statute  in  favor  of  the  original  plaintiff, 
for  the  benefit  of  the  complainant,  as  a  surety,  against  the  tax- 
collector,  the  co-sureties  on  his  bond,  and  certain  alienees,  of 
proi^rty  fraudulently  conveyed  by  such  collector  after  the  execution 
of  his  bond.  It  is  provided  by  st^itute  —  and  such  was  the  law  in 
force  at  the  time  of  the  giving  of  defendant  Dudley-s  bond  — 
that  **  the  bond  of  the  tax-collector  shall  operate,  from  its  execution, 
as  a  lien  in  favor  of  the  State  and  county  on  the  property  of  such 
tax-collector  for  the  amount  of  any  judgment  which  may  be  rendered 
against  him  in  his  official  capacity  for  the  State  or  county  taxes, 
and  on  the  property  of  his  sureties  from  the  date  of  his  default.'^ 
Code,  1876,  g  403. 

I  Minor  point  omitted.] 

There  is  another  question  however  presented  by  the  record.  Two 
of  the  defendants,  Mrs.  Callens  and  Mrs.  Baker,  are  shown  to  be 
purchasers  of  lots  which  constituted  a  portion  of  the  homestead  of 
their  co-defendant,  Dudley,  which  was  owned  and  occupied  by  him 
as  each,  at  the  time  of  the  execntion  of  his  bond  as  tax-collector  in 
O.'fober,  1875.  It  is  not  denied  that  they  are  chargeable  with 
notice  of  the  lien  on  the  land,  if  bvlaw  it  was  fastened  on  the  home* 
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4iteiid.  The  qnestion  then  is,  whether  the  homestead  of  th<B  prin- 
•oipal  debtor,  the  tax-collector,  was  iBubject  to  condemnation  to 
iBatisfy  this  demand.  Did  the  e:(ecution  of  the  bond,  under  the  in- 
^nence  of  the  statute,  operate  to  Az  the  lien  on  property  which  is 
^zempt  from  sale  for  ordinary  debts,  under  the  Gonstittition  and 
laws  of  this  State  ? 

The  rights  of  the  complainants  in  this  particular,  as  we  have 
€hown,  are  precisely  commensurate  with  those  of  the  original  plain- 
tiff in  the  judgment,  the  county  of  Chilton.  As  assignee  of  the 
county,  he  is  empowered  to  **  assert,  in  law  or  equity,  any  lien  or 
^ight  against  the  principal  debtor,  which  the  plaintiff  could  assert, 
if  the  debt  had  not  been  paid.^  Vanderv9$r  v.  Ware,  65  Ala.  606; 
Code,  1876,  §  3418.  This  language  of  the  statute  is  very  broad  and 
explicit,  and  can  admit  of  but  one  interpretation.  It  puts  the  com- 
plainant in  the  shoes'  of  the  county  of  Chilton,  and  permits  no 
defense  against  him  which  could  not  have  beeen  successfully  urged 
against  the  original  plaintiff,  had  there  been  no  assignment  to,  or 
payment  by  the  surety. 

It  is  our  opinion  that  the  homestead  exemption  law  is  not  ope- 
latiTC  against  the  present  liability.  The  Constitution  and  statutes 
apply  onlj  to  sales  on  execution,  or  other  process  from  the  courts 
^'for  any  debt  contracted."  It  has  no  application  to  judgments 
based  on  torts,  liabilities  in  the  nature  of  torts.  Const.  1875,  art; 
10,  §  2 ;  Code,  1876,  §  28*^0.  The  past  decisions  of  this  court 
commit  us  fully  to  this  construction.  .  In  Meredith  v.  Holmes,  68 
Ala.  190,  it  was  decided  that  A  defendant's  homestead  was  not  ex- 
empt from  lery  and  sale  under  execution  on  a  judgment  based  on  a 
recoYery  of  damages  in  an  action  of  trespass.  In  Htlliame  y. 
Bowden,  69  Ala.  433,  a  like  ruling  was  made  as  against  a  judgment 
recoYered  for  a  penalty  giYcn  by  statute  against  a  mortgagee  for 
failure  to  enter  satisfaction  of  a  mortgage,  after  its  payment,  pur* 
suant  to  the  requirement  of  section  22^3  of  the  Code  of  1876.  And 
in  Vincent  y.  State^  a  claim  of  exemption  was  disallowed  on  a  bill 
being  filed  by  the  State  against  a  defaulting  public  oflScer,  for  the 
recoYery  of  money  belonging  to  the  State,  which  he  had  couYerted 
to  his  own  use.  This  ruling  was  based,  not  on  any  alleged  pre- 
TogatiYe  of  the  State,  but  upon  the  broader  ground,  that  the 
couYersion  of  the  money  was  both  a  tort  and  a  crime,  and  no 
exemption  of  property  could,  be  claimed  or  allowed  against  such  a 
liability. 
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In  Whiieacrey.  Rector,  29  Oratt.  7U;8.  p.,  26  Am.  Sep.  420, 
the  Virginia  Ooarfc  of  Appeals^  under  a  oonstitational  proviaion 
procisely  like  our  own,  decided  ttiat  a  homestead  exemption  could 
not  be  claimed  as  against  a  fine  due  the  8tate  for  a  violation  of  its 
xsriminal  laws.  While  this  court,  in  HHate  v.  Aliens  71  Ala.  543, 
admitted  arguendo,  the  probable  correctness  of  this  view  as  against 
the  principal  debtor,  who  was  conyioted  and  fined,  its  application 
to  the  sureties  was  denied  on  the  ground  that  the  confessed  judg- 
ment for  the  fine  was  purely  contractual  as  to  them,  a  mere  promise 
tjO  pay  money. 

In  KirkpiUrick  y.  While,  29  Penn.  St.  176,  a  constable,  against 
whom  an  execution  was  issued  upon  a  judgment,  obtained  for  neg- 
hgenoe  in  failing  to  return  an  execution  in  another  cause,  was  held 
not  to  be  entitled  to  the  benefit  of  the  exemption  laws. 

There  are  many  other  decisions  in  various  States  analogous  to  the 
foregoing.     Thompson  Homestead,  g§  380,  383. 

The  present  liability,  so  far  as  the  principal  debtor  is  concerned* 
is  in  the  nature  of  one  ex  delicto.  It  is  not  a  mere  suit  on  the  tax- 
collector's  bond,  but  a  summary  action  for  money  presumptively 
•converted,  with  interest,  a  penalty  of  ten  per  cent  damages,  and 
costs  added.  It  is  a  judgment  for  an  official  defalcation,  not  for  ''  a 
debt  contracted,^  within  the  meaning  of  the  Constitution,  or  the 
statutes,  as  much  so  as  either  an  ordinary  penalty,  or  a  fine,  for 
either  of  which  an  action  of  debt  in  mere  form  would  lie. 

The  objection,  that  this  result  can  only  be  reached  by  working 
<iat  contribution  among  joint  wrong-doers,  is  without  force.  The 
tax-collector,  who  is  the  defaulter,  is  here  the  only  wrong-doer. 
While  he  has  been  guilty  of  an  offense  against  the  public  revenue, 
which  is  made  by  statute  either  a  misdemeanor  or  felony,  according 
to  the  circumstances  of  the  case,  the  sureties  on  his  bond  are  charge- 
able with  no  such  criminal  dereliction.  Brillon  v.  State^  77  Ala. 
202;  Code,  1876,  p.  414,  gg  4265,  4266.  They  have  contracted 
with  the  county,  and  with  each  other,  to  make  good  this  default, 
and  out  of  these  contractual  relations,  grows  the  jurisdiction  of 
equity  in  this  case.  But  the  rights  of  the  complainant  in  the 
matter  of  exemptions  grow  more  particularly  out  of  the  stat- 
ute and  the  assignment  to  his  intestate  of  the  judgment  recov- 
ered by  the  county  of  Chilton.  Against  this,  as  we  have  shown, 
there  was  no  honiestead  exemption  which  could  be  lawfully 
<;l4im(*d. 
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These  yiewB  necessarily  lead  to  a  reveraal  of  the  decree  of  the 
chancellor,  which  is  accordingly  adjudged,  and  the  cause  is  re* 
manded,  that  farther  proceedings  may  be  had  in  accordance  with 
the  principles  announced  in  this  opinion. 

Judgment  reversed  and  cause  remanded. 

NOTB  BT  THB  RsFORTKR.— Cloftqh,  J.,  diflsentliig,  sdd,  unong  oUier 
things:  "In  oonstraing  Ck>n8titation8,  the  form  or  manner  of  expre—ion 
should  not  be  regmrded.  eo  mach  u  the  nature  and  parpoeeeof  the  proviaiona* 
the  evil  to  be  remedied  and  the  benefit  to  be  secured  —  the  end  to  be  aooom- 
plished.  Carr/)aw.Siate,SSAliLWi,  A SUte Conatitution  should  be  interpreted 
In  the  light  of  the  common  law  when  pertinent,  and  of  ita  predecessors  if  any. 
Exemptions  of  property  from  the  payment  of  debts,  which  in  the  absence  of 
statutory  or  constitutional  proyisions  would  have  been  subject,  has  1>een  the 
policy  of  the  State  from  its  earliest  oiganiaation;  and  from  time  to  time  stat- 
utes have  been  enacted  enlarging  the  kind  and  quantum  of  the  property 
exempted.  Provisions  were  incorporated  for  the  first  time  in  the  organic  law, 
expremly  declaring  exemptions  in  the  Constitution  of  1868.  These  statutory 
and  constitutional  exemptions  are  founded  in  a  humane  and  lienevolent  policy, 
looking  to  the  promotion  of  the  public  weal,  by  protecting  the  wife  and  chil- 
dren against  the  improvidence  of  the  husband  and  father,  and  securing  to  the 
family  a  home,  a  shelter  from  misfortune  and  adversity;  and  in  furtherance  of 
this  beneficent  policy,  in  which  they  originated  and  have  been  perpetuated, 
they  have  always  received  a  liberal  construction. 

"  The  security  and  protection  of  the  homestead  seem  to  have  been  an  object 
of  special  care,  and  a  special  end  to  be  accomplished.  Though  personal  prop- 
erty Is  also  exempted,  the  owner  retains  unrestricted  power  to  transfer,  or  to- 
ereate  liens  thereon;  whilst  as  to  the  alienation  of  the  homestead,  preventive 
power  is  conferred  on  the  wife —  no  mortgage  or  other  alienation  shall  be  valid 
without  her  voluntary  signature  and  consent,  whatever  may  be  its  form.  A 
mere  contract  to  alienate,  though  operating  if  it  were  valid  as  a  conveyance  of 
an  equitable  title,  and  having  the  voluntary  signature  and  assent  of  the  wife, 
does  not  give  a  right  to  insist  upon  a  conveyance  of  the  lejgal  estate.  Tho 
courts  cannot  compel  the  wife's  performance.  Jenkins  v.  JSomsoa,  66  Ala. 
345;  PkiUips  v.  Staueh,  20  Mich.  869.  It  will  scarcely  be  controverted,  that 
an  equitable  mortgage  comes  within  the  letter  and  spirit  of  the  constitutional 
provision,  and  that  no  lien  attaches  to  the  homestead  under  such  mortgage, 
which  the  courts  will  enforce,  certi^nly  without  the  signature  and  assent  ot 
the  wife.  The  lien  on  the  property  of  the  tax-collector,  which  the  statute 
declares  shall  be  created  by  the  execution  of  his  official  bond,  is  founded  in 
contract,  as  much  as  that  of  a  mortgsge  would  be,  and  on  this  ground  aro 
based  the  right  of  subrogation,  and  the  power  of  the  court  to  enforce  the  lien. 
In  Knighton  v.  Curry,  $upra,  it  is  said:  *The  statute  subjecting  the  property 
of  a  tax-collector  to  a  lien  for  any  default  he  may  commit,  the  lien  attaching 
on  the  execution  of  his  official  bond,  is  of  the  same  dignity  it  would  be  if  in 
express  words  it  was  written  as  a  stipulation  of  the  bond.     If  so  written,  the 
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bond  would  only  repeat  and  declare  its  legal  effect  and  operation.  And  If  so  writ- 
ten, in  tlie  abeenee  of  the  statute,  it  would  operate  as  an  equitable  mortgage,  and 
as  such  a  court  of  equity  would  enforce  it.'  Oauntif  ofDaUaiY,  TimbeHake, 
54  Ala.  408.  A  lien  thus  created  and  of  such  nature  can  have  no  more  force 
or  operation  to  deprive  the  owner  of  the  homestead,  than  an  equitable  mort- 
gage would  have,  or  than  if  the  lien,  independent  of  the  statute,  were  expressly 
stipulattsd  in  the  bond.  In  Illinois,  the  statute  prorided  that  the  homestead 
shall  be  exempt  from  levy  and  forced  sale  for  debts  contracted  after  a  stated 
time;  '  and  no  release  or  waiter  of  such  exemption  shall  be  Talid  unless  the 
ame  shall  be  in  writing,  subscribed  by  such  householder,  and  acknowledged  In 
the  same  manner  as  conyeyances  of  real  estate  are  by  law  required  to  be  acknowl- 
edged.' The  bond  of  the  tax-collector  was  also  declared  by  statute  to  be  a 
lien  on  all  his  real  estate  within  the  county,  at  the  time  of  filing  thereof. 
Under  these  statutes,  it  was  held  that  the  lien  cannot  be  enforced  as  against 
the  homestead;  that '  the  homestead  right  is  protected  against  all  liens  and 
sales,  and  against  all  modes  of  conveyance,  whether  by  deed  absolute  or  mort- 
gage, unless  it  shall  be  released  or  disposed  of  in  the  mode  prescribed  by  the 
act.  Hume  y.  OaaeU,  48  IlL  297.  The  Constitution  does  not  secure  the  home- 
stead as  a  personal  privilege  of  the  debtor,  but  as  an  absolute  right,  essential 
to  the  well  being  of  the  household,  of  which  he  cannot  be  deprived,  except  by 
alienation  with  the  vc^untary  assent  of  the  wife,  accompanied  by  her  signature. 
Bj  express  provision,  the  exemption  does  not  extend  to  a  mortgage  lawfully 
obtained,  and  executed  In  the  mode  prescribed.  The  section  being  general, 
ecMiferring  an  immunity,  and  expressly  excepting  a  specified  lien,  indicates  the 
excloaion  of  all  other  liens,  unless  otherwise  provided  In  the  Constitution. 
JBrpretntm  faeit  eeuare  taaiiwn.  Moved  by  the  frequent  necessity  of  a  waiver 
of  exemptions,  the  framers  of  the  Constitution  of  1876,  while  incorporating 
therein  eer&o^jm  the  homestead  exemption  as  declared  by  the  former  Consti- 
tution, provided  another  and  additional  mode  of  widving  the  exemption,  but 
still  requiring  the  signature  of  the  wife.  In  view  of  the  policy  of  exemptions, 
and  giving  the  constituUonal  provisions  a  liberal  construction,  the  inference 
arises  that  it  was  intended,  the  owner  being  a  married  man,  that  the  house, 
hold  should  not  be  deprived  of  the  homestead,  directly  or  indirectly,  by  being 
subjected  to  debts  cCntracted  by  the  husband,  in  any  mode  other  than  specifi- 
cally prescribed,  or  otherwise  authorized  by  the  Cbnstitution.  To  this  end  the 
voluntary  signature  and  assent  of  the  wife  in  the  mode  provided  is  essential. 
Under  the  Constitution  the  Legislature  could  not  declare  a  lien,  to  be  created 
\fj  the  contract  of  the  husband  as  security  for  a  pecuniary  liability,  which  the 
courts  can  enforce  against  the  homestead,  without  regard  to  the  signature  and 
aaaent  of  the  wife.  I  do  not  wish  to  be  understood  as  intimating  a  doubt  of 
the  correctness  of  the  decisions,  which  hold  that  a  right  of  exemption  cannot 
be  asserted,  under  the  Constitution  and  the  statutes,  against  a  judgment  for 
a  tort  No  lien  arises  in  such  case  until  judgment  and  execution  thereon. 
But  I  do  not  regard  as  a  logical  sequence  from  this  rule,  that  a  lien  which  does 
not  necessarily  depend  on  the  commission  of  a  tort,  but  is  created  by  the 
execution  and  filing  of  the  bond,. and  rests  in  contract,  should  be  declared  and 
enforced  on  a  homestead,  which  the  tax-collector  has  sold  and  conveyed  before 
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Judgment  is  rendered  sgaint  him  in  his  official  capaeitj — a  hoihestead  which 
cannot  be  sold  by  yirtae  of  the  ezecntion  lien,  and  can  be  subjected  only  hf 
enforcing  a  prior  contractual  lien.  No  reference  is  intended  in  this  opinion  to 
the  exemption  so  far  as  enlarged  bj  mere  statutory  provisions,  as  to  which.  It 
may  be,  different  rules  should  be  applied." 


Town  of  Obeeksboro  y.  Ehbinbeiok. 

(BOAIa.  67».) 

Municipal    eorparoHon  —  ordinance  —  prohibiting  deaUng    in   Hcond-hand 

elotkinff. 

Authority  of  a  municipal  corporation  to  pass  ordinances  necessary  or  proper  ta 
prevent  the  introduction  of  contagious  or  infectious  diseases  and  to  preserve 
the  health  of  the  inhabitants,  does  not  empower  it  to  enact  an  ordinance 
making  it  unlawful  to  import  or  sell  or  otherwise  deal  in  second-hand  or 
cast-off  garments,  blankets,  bedding  or  bed-clothes,  excepting  the  sale  of  such' 
articles  when  not  imported  or  which  have  not  been  used  by  persons  having 
infectious  diseases.* 

« 

CONVICTION  of  yiolation  of  an  ordinance.    The  opinion  atatai' 
the'case.    The  defendant  was  discharged  below. 

Coleman  di  CoUmani  for  appellant. 

Tho8.  R,  Roulhac,  contra. 

Gloptok^  J.  The  charter  of  the  town  of  Oreensboro  cohfen 
anthority:  ^^  To  pass  and  enforce  all  ordinances  deemed  necessary 
or  proper  to  prevent  the  introduction  of  infectious  diseases,  and  to 
preserve  the  health  of  the  inhabitants  of  the  same.''  Under  this 
power,  the  corporate  authorities  passed  an  ordinance  declaring: 
''  That  it  shall  be  unlawful  for  any  person  to  import,  sell  or  other-  ^ 
wise  deal  in  cast-off  garments,  blankets,  bedding  or  bed-clothes  in 
said  town  of  Greensboro;  provided,  that  this  ordinance  shall  not 
apply  to  the  sale  of  said  articles  not  imported,  and  that  have  not 
been  used  by  persons  having  infectious  diseases;''  and  prescribing 
a  penalty  for  its  violation.  The  validity  of  the  ordinance  is  the 
question  for  determination. 

•  See  Train  v.  Boston  Disinfecting  Co,  (144  Mass.  523).  59  Am.  Rep.  1 18. 
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1'he  li^slatnre  has  nndonbted  power  to  authorize,  and  the  au- 
thority conferred  is  ample,  to  pass  ordinances  on  the  enumerated 
snbjectB — the  prevention  of  the  introduction  of  infectious  or 
contagious  diseases,  and  the  preservation  of  the  public  health. 
Ordinances,  having  for  their  object  the  protection  of  the  health 
of  the  inhabitants,  which  is  one  of  the  principal  purposes 
and  most  important  duties  of  municipal  governments,  are  gen- 
erally regarded  as  police  regulations,  subject  to  which  the  in- 
dividual holds  his  rights  of  liberty  and  of  property.  Presump- 
tions will  be  indulged  in  favor  of  their  necessity,  propriety  and 
validity,  and  when  not  unreasonable  nor  partial,  nor  oppressive 
nor  inconsistent  with  the  legislative  policy  of  the  State,  should  and 
will  be  sustainied.  .  Considered  a  part  of  a  system  of  police  regula- 
tions in  aid  of  the  preservation  of  the  public  health,  the  courts  will 
not  interfere  with  or  set  them  aside,  unless  the  power  has  been 
manifestly  transcended.  By:  the  grant  of  power,  the  character  and 
special  provisions  of  the  ordinances  are  largely  left  to  the  discretion 
and  judgment  of  the  corporate  authorities — deemed  necessary 
or  proper,'' —  not  howeVer  an  absolute  power  to  pass  any  ordi- 
nances^: which  they  may  perchance  judge  necessary  or  proper;  not 
to  be  Exercised  capriciously  but  with  regard  to  the  circumstances, 
ihe  object  to  be  accomplished  and  the  existing  necessity.  Not^ 
.withstanding  the  grant  of  power  is  general  r-^**  to  pass  and  enforce 
ordinances  deemed  necessary  uid  proper''-^ ordinances  passed  un- 
der the  power  must  not  be  unreasonable,  partial  or  unfair;  must 
not  be  in  restraint  of  trade,  nor  contravene  the  general  laws  and 
public  policy.  It  will  not  be  presumed  that  the  legislature  in9> 
tended  to  clothe  the  municipal  government  with  power  to  dispense 
with  the  requisites  to  a  valid  ordinance.  The  power  will  not  beeui* 
larged  by  intendment.  And  though  the  necessity  and  propriety  of 
a  particular  ordinance  is  primarily  of  legislative  determination,  its 
character,  whether  reasonable,  impartial  and  consistent  with  the 
State  policy,  are  questions  for  the  court.  1  Dill.  Mun.  Corp., 
§§  319,  325,  329;  Ini.  S  Caun.  of  Marion  v.  Chandhr,  6  Ala.  899; 
Ex  parte  Fr^nk,  52  Cal.  606;  s. c,  28  Am.  Eep.  642. 

The  general  statutes  provide  quarantine  as  the  means  to  prevent 
the  introduction  of  infectious  or  contagious  diseases.  To  this  end 
any  town  or  city  may  establish  a  quarantine  ground;  the  corporate 
authorities  may  from  time  to  time  prescribe  the  quarantine  to  be 
observed  by  all  vessels  arriving  within  the  harbor  or  vicinity;  may 
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extend  snch  regulations  to  all  persons,  goods  and  effects  in  such 
Tessels;  and  may  compel  any  person  coming  into  town,  by  land, 
from  a  place  infected  with  a  contagions  disease  to  perform  qaaran- 
tine  and  be  restrained  from  travelling  until  discharged.  Code  of 
18T6,  §§  1507-1512.  The  policy  of  the  statutory  provisions  is  the 
jegulation  of  trade  and  travel  by  temporary  restraint,  not  extending 
beyond  the  occasion  and  scope  of  the  necessity — self-defensive, 
which  is  the  limitation  on  the  police  power  of  the  State  imposed  by 
the  Federal  Constitution.  Railroad  Uo,  v.  Husen,  95  XT.  S.  465. 
The  State  cannot  confer  upon  the  subordinate  agencies  of  the  gov- 
ernment powers  which  it  does  not  possess  and  cannot  exercise. 
The  general  grant  in  the  act  of  incorporation,  it  will  be  presumed, 
had  reference  to  these  and  kindred  regulations.  We  do  not  mean 
that  the  corporate  authorities  may  not  adopt  and  provide  other 
and  additional  regulations;  but  that  they  should  be  in  aocordanoe 
with  the  spirit  and  policy  of  the  general  statutes. 
V  The  professed  object  of  the  ordinance,  as  shown  by  the  pream-^ 
ble  reciting  the  recommendation  of  the  officers  and  members  of 
the  board  of  health,  is  to  protect  the  health  of  the  oommun* 
ity.  While  unquestionably  the  municipal  government  may  pass 
sanitary  ordinance  for  the  preservation  of  health  within  its  limits; 
may  prevent  articles  of  merchandise  or  other  things  which  have 
been  jued  by  .persons  or  iji  .places  infected  .with .  contagious  jdisease, 
from  being  brought  into  the  town;  may  establish  quarantine  and 
reasonable  inspection  regulations,  and  provide  for  disinfecting  or 
destroying  the  germs  of  disease. as  far  as  practicable,  and  it  may  be, 
for  obtaining  satisfactory  assurance  that  such  articles  have  not  been 
exposed  to  an  infectious  or  contagious  disease;  the  power  cannot 
be  carried  beyond  what  is  necessary  for  protection.  It  will  not  be 
controverted  that  second-hand  or  cast-off  garments,  blankets,  bed- 
ding and  bed-clothes  are  not,  per  se,  introductive  of  infectious  or 
contagious  diseases,  and  that  a  lawful  business  selling  or  dealing  ia 
them  may  be  carried  on  without  danger  to  the  public  health.  They 
become  dangerous  by  reason  of  the  nature  of  previous  use,  con- 
dition or  exposure.  This  is  virtually  admitted  by  the  proviso  to 
the  ordinance,  which  excepts  from  its  operation  the  sale  of  the 
specified  articles  not  imported,  and  that  have  not  been  used  by  a 
person  having  an  infections  disease.  The  operation  of  the  ordinance 
reaches  beyond  the  scope  of  necessary  protection  and  prevention 
into  the  domain  of  restraint  of  lawful  trade  by  |)ermanently  pro- 


DEGEMBEB  TEBM,  1886.  I33 

WUliumi  ▼.  Stale. 


hibiting  the  importation,  selling  or  otherwise  dealing  in  the 
ennmerated  articles,  though  they  may  not  have  been  used  by  per- 
sons or  in  districts  infected  with  snob  diseases.  Municipal  author- 
ities,  haying  power  to  abate  nuisances,  cannot  absolutely  prohibit 
a  lawful  business  not  necessarily  a  nuisance,  but  may  abate  it  when 
so  earned  on  as  to  constitute  a  nuisance.  They  cannot,  under  the 
daim  of  exercising  the  police  power,  substantifdly  prohibit  a  lawful^ 
trade,  unless  it  is  so  conducted  as  to  be  injurious  or  dangerous  to 
the  public  health.  If  they  can  declare  it  unlawful  to  import,  sell 
or  otherwise  deal  in  second-hand  or  cast-off  garments,  blankets, 
bedding  and  bed-clothes,  without  regard  to  the  circumstances  or 
necessity,  they  may,  under  the  same  power,  declare  it  unlawful  to 
import  or  sell  meat  because  at  some  times  and  in  some  places  it  is 
infected  with  trichina  or  other  kind  of  food  because  liable  to  adul- 
teration. That  the  ordinance  is  founded  on  the  fear  and  appro* 
hension  of  possible  danger,  and  not  on  its  existence,  is  shown  by  the 
unequal  discrimination  between  articles  imported  and  not  im- 
ported. We  cannot  regard  it  a  legitimate  exercise  of  the  power 
conferred  by  the  act  of  incorporation.  WM  t.  Itecard,  24  N.  J. 
£q.  169;  Barling  y.  West,  29  Wis.  807;  B.  0.,  9  Am.  Sep.  576; 
Dunham  y.  Raehesier,  5  Oow.  462;  May  or,  etc.,  of  Mobile  r.  YuiUe, 
3  Ala.  187;  s.  o.,  86  Am.  Dec.  441. 

Judgment  affirmed. 


WlIiLIAMS  T.  STAT& 

<91Ala.  1.) 

OHadndl  law^eonapiracy  to  oeeauU^homiMely  one. 

If  ssfeial  penons  oonspire  to  invade  a  man's  honsehold,  and  go  there  anned 
with  deadly  weapons  for  the  purpoee  of  attacking  and  beating  him,  and  in 
f  nrtheranoe  of  this  oommon  design  one  of  them  gets  into  a  difflcolty  witk. 
him,  and  kiUs  him,  the  others  being  present,  or  near  at  hand,  the  latter  art 
goilty  of  mnrder  althoogh  thej  did  not  intend  to  kill. 

ilONYIOTION  of  murder.    The  opinion  states  the  case. 

A.  MeLendon  and  Jere  N.  Williams^  for  appellants. 
T.  iV.  McClellan^  attorney-general,  contra. 
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SoKERVix.LEy  J.  The  qnestiou  most  pressed  on  our  attention, 
and  the  one  of  controlling  inflaence  on  the  merits  of  this  case^  is 
raised  by  the  first  charge  given  by  the  court  at  the  instance  of  the 
Stat6.  This  charge  asserts,  in  substance,  that  if  the  defendants  all 
entered  into  a  conspiracy  to  assault  and  beat,  or  to  kill  the  decea8e4» 
and  in  pursuance  of  such  common  design,  one  of  said  defendants 
did  kill  deceased  by  shooting  him  with  a  pistol,  in  his  own  house,  < 
and  not  in  self-defense,  the  other  defendants  then  being  near  at 
band,  all  of  the  defendants  would  be  guilty  of  murder.  Other 
charges  asserting  the  converse  of  this  were  requested  by  the  defend^ 
ant  and  refused  by  the  court. 

i  It  must  be  kept  in  mind  that  the  defendants  are  notindicted  in 
this  case  merely  for  a  conspiracy  to  commit  murder,  but  as  princi- 
pals in  the  crime  of  murder  itself.  Nor  is  the  case  complicated  by 
any  inquiry  as  to  distinctions  between  accessories  before  the  fact 
and  principals  in  crime,  or  principals,  in  the  first  and  second  degree, 
the  statutes  of  this  State  having,  in  cases  of  felony,  abolished  the 
commoB'law  distinction  in  this  particular,  by  providing  that  ''all 
persons  concerned,  in  the  commission  of  a  felony,  whether  they 
directly  commit  the  act  constituting  the  offense,  or  aid  or  abet  in 
ij»  commission,  thougli  not  present,''  are  authorized  to  be  indicted, 
tried  and  punished  as  principals.  Oode  1876>  §  4802;  Hughes  y. 
fliteltf,  75  Al^  ai.    -' 

The  general  rule  is  familiai^  that  jf^i^re  several  parties  conspire 
or  combine  together  to  commit  any  unlawful  act,  each  is  crim- 
inally responsible  for  the  acts  of  his  associaiies  or  confederates  com- 
mitted in  furtherance  or  in  prosecution  of  the  common  design  for 
which  they  combine. 

The  point  of  difficulty  arises  in  applying  this  general  principle, 
when  it  is  sought  to  ascertain  what  particular  acts  come  within,  or 
^re  departures  from  the  common  design  or  plan.  It  is  very  clear 
ihat  one  may  often  be  responsible  for  an  act,  committed  either  by 
himself  or  by  a  confederate,  which  he  did  not  specifically  intend  to 
dbm'mit.  A  common  example  id  found  in  the  case,  often  adjudged, 
where  one,  who  commits  a  mere  civil  trespass  by  shooting  at  an- 
other's fpwls,  wantonly  or  in  spoilt,  may  be  held  guilty  of  man- 
slaughter, when  the  death  of  a  human  being  accidentally  ensuea; 
and  if  his  intent,  was  to  stea)  the  fowls^  then  of  murder,  ^though 
he  did  not  specifically  intend  homicide  in  either  case.  So  the  case 
is  put  by  Mr.  East,  if  one  willfully,  with  intent  to  hufV,  throw  a 
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large  stone  at-aiiother>  and  by  accident  kill  him,  this  is  mnrdei^ 
1)at  if  the  .stone. is  small  and  not  bkely  to  produce  detith,  it  would 
peem  to  be  manslaughter.  1  East  P.  G.  25.7.  It  is4;hns,an  impor* 
tant  role,  as  wq  shall  more  fully  show,  that  the  responsibility  for 
incidental. apd  often  for  accidental  results  broadens  with  the  magr 
nitnde  or  heinousness  attached  to  the  unlawful  act  specifically 
agreed  to  be  perpetrated.  This  is  upon  the  principle  that  every  one 
is  presumed  to  intend,  and  therefore  must  be  held  responsible  for 
the  natural  and  probable  consequences  of  his  own  acts.  It  neces- 
sarily follows  where  one  person  combines  with  another  to  do  an  un* 
lawful  act,  he  impliedly  consents  to  the  use  of  such  means  by^  his 
confederate  as  may  be  necessary  or  usual  in  the  successful  accom- 
plishment of  such  an  act.  The  more  flagrant  and:  yicious  •  the  act 
agreed  to  be  done^  the  wider  is  the  latitude  of  the  agency  impliedly 
conferred  to  execute  it. 

.  The  rule  of  criminal  responsibility,  in. cases  of  conspiracy  or  com- 
bination, seems  to  be,  that  each  is  responsible  for  every  thing  don^ 
by  his  confederates  which  follows  incidentally  in  the  execution  of 
(the  common  design>  as  one  of  its  probable  and  natural  conseiqu^nces, 
even  'th<»ugh  it  was  not  intended  as  a  part  of  the  original  design. or 
jcommon  plan.  1  Whart.  Crim.  Law  (9th  ed.),  g§  214,  220.  In 
other  wQrds>  ^e  act  must  be  the  ordinal^  and  probable  effect rof  the 
•wrongful^act.  specifically  agreed  on,  soithat  the  connection  between 
them  may  he  reasonably  apparent,  and  not  a  fresh  and  ii^idependr 
ent  product  of  the  mind  of  one  of  the  confederates,  outside  of,  or 
foreign  to  the  common  design.  Norjnust  it  have  been  committed 
by  one  of  the  confederates  after  the  explosion  of  the  plot^  or  the 
abandonment  of  the  common  design,  or  from  causes  haying  no  con^ 
nection  with  the  common  object  of.  the  conspirators.  1  Bish.  Crinu 
Law  (7th  ed.),  §§  640,  641;  1  Whart.  Cnm.  Law,  §  397;  Lamb  y, 
Fwph,  96  IlL  73;  8.  c,  2  Crimi.  Law  Mag.  472;  Ruloff  y.  People^ 
45  N.  Y.  213;  Thompson  y.  StateiMAis^  41;  Frank  y.  Sfate,  27 
Ala.  37. 

The  application  of  the  rule  to  cases  of  homicide  is  made  in  1  Hale 
P.  C.  441,  where  it  is  said:  '' If  diyers  persons  come  in  oneoom«> 
pany  to  do  an  unlawful  thing,  as  to  kill,  rob  or  beat  a  man^  or  to 
commit  a  riot,  or  t<^  do  any  other  trespass,  and  one  of  them  in  do^ 
ing  thereof  kill  a  man,  this  shall  be  adjudged  murder  m  them  all 
that  are  present  of  that  party  abetting  him  and  consenting  to  the 
act  or  rea4y  to  aid  him,  although  they  did  but  look  on.''    And  the 
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following  language  is  used  in  1  Bast  P.  0.  257:  '^  Where 
persons  resolve  generally  to  resist  all  opposers  in  the  commission  of 
any  breach  of  the  peace,  and  to  execute  it  with  yiolence,  or  in  Bach 
a  manner  as  natnrally  tends  to  raise  tamalts  and  afFrays;  as  by  com* 
mitting  a  violent  disseizin  with  great  numbers,  or  going  to  beat  a 
man,  or  rob  a  park,  or  standing  m  opposition  to  the  sberiS^s  posse, 
they  mast  at  their  peril  abide  the  result  of  their  actions. '^ 

It  has  long  been  a  rale  of  law,  now  often  repeated  by  the  text- 
writers,  that  '^if  A.  command  B.  to  beat  C,  so  as  to  inflict  griev- 
oas  bodily  harm,  and  he  beat  G.  so  that  C.  dies,  A.  is  an  accessory 
to  the  murder,  if  the  offense  be  murder  in  B/'  1  Whart.  Crim. 
Law,  §  225;  1  Hale,  617.  The  line  of  distinction  here  is  narrow, 
as  appears  from  the  proposition  announced  by  Mr.  Bishop,  in  sup- 
port of  which  there  are  many  adjudged  cases.  **  If,''  he  says,  ''  two 
combine  to  fight  a  third  with  fists,  and  death  accidentally  results 
from  a  blow  inflicted  by  one,  the  other  also  is  responsible  for  the 
homicide.  But  if  one  resorts  to  a  deadly  weapon  without  the 
other  s  knowledge  or  consent,  he  only  is  thus  liable."  1  Bish.  Orinu 
Law  (7th  ed.),  637;  Beg.  v.  Caion^  12  Cox  Crim.  Gas.  624;  s.  o.,  10 
Eng.  Rep.  (Moak)  506.  The  implied  agreement  here  is  evidently 
not  to  resort  to  the  use  of  a  deadly  weapon,  and  the  use  of  such 
weapon  is  therefore  foreign  to  the  contemplation  of  the  parties,  and 
a  departure  from  the  common  design.  It  is  said  by  some  of  the 
standard  authors  that  if  the 'specific  act  agreed  to  be  done  was 
tnabtm  in  se,  the  responsibility  for  unintended  results  would  em^- 
brace  acts  arising  from  misfortune  or  chance,  but  otherwise  if  such 
specific  act  was  malum  prohibitum  merely,  or  lawful.  1  Bish.  Crim. 
Law  (7th  ed.),  §  331;  Archb.  New  Grim.  Proc.  9.  In  some  cases 
the  distinction  is  taken  that  where  persons  unlawfully  conspire  to 
commit  a  trespass  only,  to  make  all  the  confederates  guilty  of  mur- 
der, the  death  must  ensue  in  the  prosecution  of  the  design.  If  the 
unlawful  act  be  a  felony,  or  be  more  than  a  trespass,  it  will  be  mur- 
der in  all,  '*  althongh  the  death  happened  collaterally,  or  beside  the 
original  design."  State  v.  Shelledy,  8  Clarke  (Iowa),  578.  In  an- 
other recent  case  the  rule  was  annonnced  that  ''if  the  unlawful  act 
agreed  to  be  done  is  dangerous,  or  homicidal  in  its  character,  or  if 
its  accomplishment  will  necessanly  or  probably  require  the  use  of 
force  and  violence,  which  may  result  in  the  taking  of  life  unlaw- 
fully, every  party  to  such  agreement  will  be  held  criminally  liable 
for  whatever  any  of  his  co-conspin^tors  may  do  in  furtherance  of 
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the  common  design,  whether  he  is  present  or  not."  Lamb  t. 
Feophf  8upra^ 

The  question  in  this  ease  then  would  seem  1o  be  whether,  if  fiye 
or  six  inen  combine  together  to  invade  a  man's  household,  and  they 
go  there  armed  with  deadly  weapons  for  the  purpose  of  attacking 
and  beating  him,  and  in  furthei'ance  of  this  common  design,  all  of 
the  confederates  being  present,  or  near  at  hand,  one  of  them  gets 
into  a  difficulty  with  their  common  adyersary  and  kills  him,  all  may 
i|ot  be  guilty  of  murder,  although  they  did  not  all  entertain  a  pur- 
pose to  kill?  The  question,  we  think,  must  be  answered  in  the 
affirmatiye,  in  the  light  of  both  principle  and  authority.  Every 
man  has  the  right  U)  defend  his  house  against  every  unlawful  inva- 
sion, and  to  defend  his  person,  when  within  it,  against  every  and 
all  violence  without  the  necessity  of  retreat.  The  experience  of 
mankind  shows  that  very  few  men  will  fail  to  respond  to  instiuct 
by  exercising  th*is  right,  to  the  extent  even  of  killing  an  assailant 
if  necessary.  When  a  mob,  conspiring  together  unlawfully,  go  to 
a  man's  house  to  do  any  serious  violence  to  his  person,  especially  in 
the  night-time  as  here,  they  can  expect  nothing  else  than  to  meet 
with  armed  opposition,  and  the  inference  is  not  unreasonable  that 
they  intend  nothing  less  than  to  oppose  force  to  force,  in  the  further- 
ance of  their  design.  The  natural  and  probable  consequence  of  this 
is  homicide — either  of  one  or  more  of  the  assailants  or  of  the  party 
thus  assailed,  and  such  homicide,  when  committed  by  any  one  of 
the  conspirators,  can  be  nothing  less  than  murder  in  all  who  com* 
bine  to  commit  the  unlawful  act  of  violence,  especially  if  they  be 
near  at  hand  inciting,  procuring,  or  encouraging  the  furtherance 
of  the  act  of  assault  and  battery. 

The  adjudged  cases  sustain  this  view,  some  of  which  we  proceed 
to  cite. 

In  Piden  v.  State^  61  Miss.  268,  the  precise  question  was  pre-- 
sented  and  decided.  There  several  persons  conspired  together  to 
take  one  Walker  from  his  house  and  whip  him.  He  was  accord- 
ingly taken  from  his  bed  and  severely  beaten,  and  in  executing  this 
design  one  of  the  confederates  struck  him  a  fatal  blow  with  a  spade 
from  which  he  died.  It  was  held  that  all  were  guilty  of  murder, 
whether  they  entertained  a  purpose  to  kill  Walker  or  not. 

In  Brennan  v.  People,  15  111.  512,  where  a  large  number  of 
defendants  were  indicted  for  the  murder  of  one  Story,  instructions 
were  asked  which  required  the  jury  to  acquit  th^  prisoners  unless 
Vol.  LX  — 18 
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they.Tiotiially  participated  in  the  killing  oY  deee^^,  or  unleds  the 
killing  happened  in  piii*suancc  of  a  common  design,  ori  th«  palt  of 
'the  prisoners  and  those  doing  th6  act«  to  tak^  m^  'lif^.  -  The  conrt 
said:  "Such  is  not  the  law.  The  prisonert'  hlalv*  be  guilty  ot" 
.mnrder,  although  they  neither  took  part  hi  t&ei<iI!in^,'tiora^nted 
to  any  an*angement  having  for  its  object  the  di^ath  of  Story.''  It  is 
sufficient  that  they  combine  with  those  eonimitting  the  deed  t(^  do- 
an  unlawful  act^  such,  as  td  beat  or  rob  Story;>  and  that  he' w^ 
-killed  in  the  attempt  to  execute  the  common>  purpose.  If  ^^veral 
persons  oonspire  to  do  an  unlawful  aet,  and  deiath  happen'siri'l^he 
prosecution  of  the  common  object,  all  are  alike  guilty  Of  the  homi^ 

<5ide/^.  ••    '•  ■      •     '  '■  V''"  ■    "" 

'  \n:  ShelUdy^s  case^  8  Clarke  (Iowa),  478,  thi^  defendants  hiUl 
taken  one  Wilkinson,  and  after  tying  him  with  a  rope,  put  him  in 
ii  carriage,  started  with  him  to  the  woods,  making  jorienaces  of  vio^ 
lence  against  him,  by  wliicih  he  was  induced  to  jumpfrom  the  vehi^> 
fcle  into  a  river,  ai¥d  was  drowned,  tio-  effort  being  made  to  resene 
him.  It  was  held  that  all  the  confederates  might  be  properly  con^ 
▼icted  of  murder,  although  soiitie  <rf  them  defsigned  Only  to  bomtnii 
personal  violence  on  the  deceased,  without  intending  tO  kill  hinu 
-•■  In  Miller  v.  State,  25  Wis.  384,  the  wife  of  the  defendant,  with^ 
but  fear  or  compulsion  from  him,  agreed  with  him  to  go  to  the 
8tore  of  one  Wright,  the  deceased,  and  to  rob  it,  the  husband  tell* 
ing  her,  and  she  believing,  that  he  did  not*  intend  to  kill  Wright; 
but  only  to  knock  him  down  so  as  to  stun  him,  in  order  to  consum-^ 
mate  the  robbery.  They  went  together,  and  the  husband  in'  carry-^ 
ing  out  the  plan  gave  the  deceased  a  fatal  blo^,  the  wife  giving  nO- 
intentional  assistance.  A  charge  was  sustained  which  justified  the 
jury  under  this  state  of  facts,  in  finding  her  guilty  of  murder. 

In  Miller  v.  State,  15  Tex.  Ct.  Ap.  125,  the  evidence  tended  U^ 
show  that  the  defendant  and  two  others  by  the  name  of  Harden  acted 
t4)gether  in  protoking  a  contest  with  deceased,  one  Linson,  either 
with  the  purpose  of  killing  him,  or  of  doing  him  some  serioiig 
bodily  harm,  and  in  pursuance  Of  this  common  design  one  of  the 
Hardens,  in  the  presence  of  the  defendant;  shot  and  killed'  deceasedi 
It  was  held  that  if  the  jury  believed  the  evidence,  they  could  law-^ 
fully  find  the  defendant  guilty  as  a  principal  in  the  act  of  innrder. 

In  Ferguson  v.  State,  32  Oa.  658,  the  defendant  was  convicted 
of  robbery.  The  facts  were,  that  halving  effected  escape  from  his^ 
own  cell  in  a  jail,  the  defelidant  had'i}!roke]i  the  locks  off  the  door9 
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of  other  cells,  the  inmates  of  which^  as  soon  as  the  jailer  made  hi^ 
appearance,  ^t  upon*  bound  and  blindfold^,  him,  and  then  some 
of  them  proceeded  to  rob  him.  Tiie  trial  court  refused  to  charge 
the  jury  that  the  prisoner  could  not  >be  couTicted  of  robbery  if  he 
was  unaware  of  the  intent  to  rob.  but  that  it  was  sufficient  if  the 
prisoner  conspired  with  the'  others  to  effect  an  escape,  and  that  the 
robbery  charged  was  in  furtherance  of  this  design,  the  prisoner 
Jbi^ing  jne^ir  ^enough  at  hand  to  render  assistance  to  those  actually 
committing  the  felony.. 

r  Under  the  foregoing  authorities  we  are  of  opinion  that  the  rul- 
ings of  the  court,  oh  this  particular  branch  of  the  law/ were  free 
from  all  error. 

The  case  of  SftaU  v.  Absence,  4  Port  397,  is  not  in  conflict  with 
this  view.  There  the  defendant  had  participated  in  an  assault  and 
'battery  committed -in  a  personal  eikcounter  between  one'  Weaver  and 
ione  Hofifrly/only  sbtar  ad  td  push  the  former  toward  the  latter  for 
the  purpose  of  causing  a  tight  between  them.  A  iSght  ensued,  in 
the  progress  of,  which  Hosely  committed  mayhem  on  the  person 
of  Weaver  by  biting  off  his  right  ear,  which  was  a  felony.  .  A  charge 
was  held  erroneous  that  under,  this  state  of  facts  Absence  would 
necessarily  be  guilty  of  mayhem  without  participation  in  the  felon- 
ions  intent  of '  lldsely.  It.  was  however  left  ah  open  question  in 
that  case,  whether  if  two  or  more  persons  should  agree  together  to 
do  some  great  bodily  harm  to  another,  and  one  of  them  committed 
mayhem  on  the  party  beaten,  all  who  are  present  would  not  be 
guilty  of  the  mayhem.  It  may  be  remarked  that  Mr.  Bishop  criti- 
cises this  case  as  doubtful,  and  Mr.  Wharton  thinks  it  erroneous. 
I  Bish.  Cr;  La^  (7th.  ed.),  g  635;  1  Whart.  Gr.  Law  (9th  ed.), 
§  214,  note  1. 

[Onutting  minor  points.}  Judgment  affirmed. 
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—  eitoppel. 

To  authorise  the  vendor  of  goods  to  disaffinn  the  sale*  and  to  xecoyer  against 
the  purchaser  with  notice,  the  concurrence  of  tliree  facts  must  he  shown, 
1st,  the  purchaser  must  have  been  at  the  time  of  the  sale  insolvent,  or  in 
failing  circumstances;  dd,  he  must  have  had  at  the  time  a  preconceived 
intention  not  to  pay  for  the  goods,  or  no  reasonable  expectation  of  bein^ 
able  to  do  so;  and  8d,  there  must  have  been,  on  his  part,  an  intentional 
concealment  of  these  facts,  or  a  fraudulent  representation  in  reference  to 
them. 

Although  the  original  sale  was  voidable  for  fraud,  at  the  election  of  the 
vendor,  he  cannot  recover  against  a  sub-purchaser  for  value  who  had  no 
notice  of  that  fraud. 

When  a  married  woman  carries  on  business  under  the  assumed  name  of  a 
partnership,  as  '*  8.  ft  Co.,"  she  maj  be  sued  in  the  partnership  name,  and 
eannot  plead  her  coverture  in  defense  of  the  action,  as  agidnst  creditors  who 
have  dealt  with  her  on  the  faith  of  it.* 

TBOVEB.    The  opinion  states  the  points^    Tke  defendant  had 
judgment  below. 

Roquemore^  White  <t  Long,  for  appellants. 

A,  If.  Merrill  <6  0.  L,  Comer,  contra. 

SoMERYiLLE,  J.  UAdcr  the  rule  adopted  in  this  State>  three 
facts  must  concur  in  order  to  justify  a  vendor  of  goods  in  disaffirm* 
ing  a  sale  of  them  as  fraud ulent,  so  as  to  authorize  a  recovery  m 
detinue  or  trover  against  the  first  purchaser,  or  any  sub-purchaser, 
having  notice  of  the  fraud. 

1.  The  first  purchaser  must  have  been,  at  the  time  of  the  sale 
insolvent,  or  in  failing  circumstances. 

2.  He  must  at  the  time  have  had  either  a  preconceived  design 
not  to  pay  for  the  goods,  or  els",  what  is  deemed  equivalent,  no 
reasonable  expectation  of  being  able  to  pay  for  them. 

3.  There  must  have  been  on  the  part  of  the  purchaser,  either  a 
fraudulent  concealment  of,  or  a  fraudulent  representation  in  ref- 
erence to  one  or  more  of  these  facts.    And  within  the  meaning  of 

*See  Noel  v.  Kinney,  poet,  438;  Roger*  v.  Un.  CenL  Ine,  Co,,  pogt. 
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the  latter  rule»  aa  intcii  ional  concealmeiifc  of,  or  faiiare  to  disclofie 
one's  financial  ^status  would  be  per  se  fraudulent. 

The  existence  of  one  of  these  conditions  or  facts  withont  the 
others  will  not  be  sufficient.  The  three  must  be  combined.  Kfl$ 
Y.  Wanij  present  term;  L(fep  v.  Flatfby  65  Ala.  626;  Spira  v.  ffom^ 
ikall,  77  Ala.  137;  BornthallY.  Sdwnfield,  79  Ala.  107;  McCormick 
T.  Jo9ephy  77  Ala.  236;  Talcott  v.  Henderson,  27  Am.  Rep.  501, 
note,  504-505;  Lhirell  v.  Haley,  19  Am.  Rep.  444,  note,  446. 

There  are  many  authorities  which  hold  to  the  doctrine  that  where 
one  buys  goods  not  intending  to  pay  for  them,  this  fact  alone  will 
authorize  the  vendor  to  disaffirm  the  sale  for  fraud,  and  recover 
the  goods,  the  rights  of  noinnocent  third  person  intervening. 
Belding  v.  Franklaml,  8  Lea,  67;  s.  c,  41  Am.  Rep.  630,  note, 
633;  1  Benj.  Sales  (Corbin),  §  656,  note  18.  But  this  rule  has 
been  discarded  in  Alabama.  So  the  niere  tact  that  the  purchaser 
was  insolvent  at  the  time  of  the  transaction,  and  concealed  or  failed 
io  disclose  this  fact  to  his  vendor,  while  evidence  of  fraud,  is  clearly 
insufficient  alone  to  vitiate  the  sale.  Talcott  v.  ffendereon,  27  Am* 
Kep.  601,  siipru ;  Belding  y.  FratMand,  41  Am.  Rep.  630,  632 ; 
KiehoU  v.  Pinner,  18  N.  Y.  295;  Wright  v.  Brown,  67  N.  Y.  4; 
1  Itenj.  Sales  (Corbin),  §  656,  note,  18. 

Under  this  view  of  the  law  the  court  correctly  refused  the  eleventh 
and  twelfth  ehai'gdS'  requested  by  the  appellants. 

2.  There  was  no  error  in  refusing  the  first  charge  requested  by 
the  plaintiffs.  It  was  erroneous  in  basing  the  right  of  the  plaintiffs 
to  disaffirm  the  sale  of  the  goods  alone  on  the  invalidity  of  the  sale 
by  them  to  Stow  &  Co.,  the  original  vendees.  Even  though  this 
transaction  was  voidable  for  fraud,  the  defendants  acquired  a  good 
title  if  they  in  good  faith  purchased  the  goods  for  value  without 
notice  of  the  fraud  in  the  first  sale. 

3.  It  can  scarcely  be  contended  that  the  release  and  discharge  of 
a  debt  due  to  Stow  &  Co.  would  not  amount  to  a  valuable  consider- 
ation on  the  ground  that  Stow  &  Co.  was  a  reputed  partnership 
consisting  alone  of  Mrs.  Stow,  who  was  a  married  woman.  A  part- 
nership of  this  kind  can  be  sued  as  such  under  the  statute,  and 
the  coverture  as  its  members  is  no  defense  to  the  action,  the 
execution  on  such  a  judgment  running  against  the  partnership  and 
being  leviable  only  on  its  propertv.  It  does  not  issue  against  the 
individual  members,  being  in  the  nature  of  the  proceeding  in  rem 
pither  than  in  pernonam.     Yarbrough  v.  Bftsh,  69  Ala.    170;  Code 
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1876,  §  2904.  Nor  could  Mrs.  Stow  be  permitted  to  deny  the 
existence  of  such  partnership  where  its  name  had  been  assumed 
publicly,  and  credit  obtained  from  the  plaintiffs  on  the  faith  of  its 
alleged  existence.  This  would  be  precluded  by  the  principal  of  es- 
toppel, the  chief  purpose  of  which  is  ''the  promotion  of  common 
honesty  and  the  prevention  of  fraud.''  CaldweU  v.  Smith,  77  Ala. 
167. 

[Omitting  minor  matter.]  Judgment  affirmed. 


Sullivan  v.  Conway, 

(81  Ala.  168.> 
Btloppel — bjf  oral  admistion.- 

^Where  plaintiff  saes  for  timber  cat  and  carried  away  by  defendant,  an  oral, 
admission  hj  defendant  t|iat  the  timber  was  cat  from  plaintiff's  land,  whereby- 
-  plaintiff'  wasindaced  to  bring  the  action,  does  not  estop  defendant  from  de- 
«  nying  the  truth  of  the  matter  admitted. 
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HE  opinion  states  the  facts. 


James  M.  Davidson  and  Siallworth:  dk  Bumeit,  ior  appellants. 

Farnham  <t  Rabbf  contra. 

Stone,  0.  J^  The  plaintiff  bases  his  rig;ht  of  recovery  ih  this 
suit  on  the  following  asserted  facts:  That  plaintiffs  intestate  was 
the  owner  and  in  possession  of  section  19,  township  2,  range  7; 
that  certain  trees  had  been  felled  on  said  land  without  authority  of 
the  owner,  had  been  converted  into  hewn  timber,  and  that  the  tim- 
ber so  hewn  was  in  the  possession  of  and  claimed  by  defendant  when 
this  suit  was  brought.  The  testimony  which  raises  the  single  ques- 
tion presented  by  this  record  was  given  by  Sowell,  plaintiff's  agent^ 
and  Conway,  the  defendant.  They  differed  very  materially  in  their 
statements  as  to  the  particular  land  from  which  the  timber  had 
been  cut,  Sowell  testifying  that  Conway  admitted  to  him  that  ''he 
had  gotten  the  timber  cut  and  taken  from  the  said  land,  to-wit: 
Section  19,  T.  2,  R.  7,  and  that  if  it  was  Sullivan's  (intestate)  land 
he  was  willing  to  pay  for  the  timber."  He  further  testified  that  he 
thereupon  instituted  this  suit  for  the  recovery  of  said  hewn  timber. 
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Oonway  denied  making  the  admission  that  the  timber  was  cat  from 
section  19,  and  testified  it  was  cat  from  section  30,  which  adjoins 
section  ]  9  on  the  south.  So  that  the  contested  issae  on  which 
plaiatiff's  right  of  recovery  depended,  so  far  as  tnis  record  informs 
OS,  was  whether  the  timber  was  cut  from  section  19.  Unless  it  was 
shown  to  have  been  so  cat,  plaintifF  showed  no  right  of  recovery. 
On  this  state  of  the  proof  plaintiff  ^sked  that  the  following  writ- 
ten instrnction  be  given  to  the  jury:  '^  If  the  jury  believe  from  the 
evidence  that  the  defendant  told  plaintiff's  agent,  Sowell,  that  he 
cut  the  timber  stied  for  from  the  land  in  qaestion,  and  thereby  in- 
duced the  bringing  of  this  suit,  he  is  estopped  from  denying  on 
this  trial  that  the  timber  was  cut  from  said  land."  This  charge  was' 
refused  and  its  refusal  presents  the  sole  question  in  this  cause. 

If  there  is  an  estoppel  in  this  case  it  is  what  is  known  in  the  law 
as  estoppel  in  pais;  or  perhaps  in  accurate  phrase  as  applied  to' 
Hkis  case,  ''estoppel  by  misr^presetitation  and  negligence. ''  The 
^neral  rule  in  such  tasesis  stated  as  follows:  '^  Where  a  man  liy' 
his  words  or  conduct  willfully  or  by  negligence  causes  another  to 
believe  in  the  ief-xistehc^'-of  a  certain  state  of  things  and  induces 
hrm  toact  on  thai  belief  so  lis  to  alter  his  own  previous  position, 
the  former  is  concluded  from  denying  the  existence  of  that  state 
of  facts/'    Bapelje  &  Lliwrence  Law  Diet. 

:- Estoppels  of  this  claissare  usually  disabling  and  are  invoked  to 
preclude  some  defense  set  np.  They  never  create  title  in  the  per-- 
sou  in  whose  favor  they  opei*ate,  although  when  attended  or  fol-| 
lowed  by  a  change  of  relation  of  the  parties  based  on  them,  they' 
sometimes  supply  snfSciehi  ievidence  of  ownership  to  maintain  an 
action  between  the  parties  themselves.  This  is  the  case  when  one 
accepts  a  lease  or  possession  under  another  and  has  not  been  evicted. 
In  such  case  the  estoppel  is  hot  the  result  of  the  mere  verbal  ad- 
mission of  the  terre-tenant,  that  the  property  belongs  to  the  other. 
It  grows  out  oi?  the  changed  relation  of  the  parties  wrought  by  a 
lettmg  on  the  one  side  and  the  acceptance  of  a  lease  and  possession 
Ha  the  otber.  This,  as'  between  themselves,  constitutes  them 
lessor  and  lessee,  with  all  the  rights  and  liabilities  which  those 
terms  imply;  not  that>such  admission  arms  the  lessor  with  a  title. 
It  simply  closes  the  mouth  of  the  tenant  to  gainsay  his  title. 
Houston  V.  Farris,  71  Ala.  670;  s.  o.,  74  Ala.  162;  and  there  are 
other  kindred  cases  involving  the  same  principle  and  governed  by 
the  same  rule. 
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omission  to  keep  a  proper  lookoat  and  to  discover  was^  not  onlj 
negligence,  bat  negligence  of  which  the  plaintiff's  intestate  would 
have  a  right  to  complain,  if  death  had  not  ensued. 

It  being  an  undisputed  fact  that  the  plaintiff's  intestate  was 
walking  on  the  track  of  the  defendant's  railroad  without  right,  for 
his  own  convenience,  the  record  involves  the  consideration  of  the 
relative  and  respective  rights,  duties  and  liabilities  of  the  defendant 
operating  trams,  and  of  a  trespasser  on  the  track.  At  the  place 
where  the  deceased  was  killled,  the  defendant  was  entitled  to  the 
free,  unobstr acted  and  exclusive  use  of  the  road-bed  for  its  appro- 
priate purposes.  Persons  cannot,  as  matter  of  right,  convert  the 
general  track  to  the  uses  of  ordinary  travel  or  passage.  Though 
the  engineer  may  have  actually  discovered  the  deceased  when  the 
train  arrived  at  the  point  of  an  open  view  of  three  hundred  yards 
or  more,  he  would  have  been  authorized  to  presume,  that  prompted 
by  the  instincts  of  self-preservation,  the  deceased  would  leave  the 
track  and  place  himself  beyond  the  reach  of  danger  in  time  to 
escape  injury;  and  would  not  have  been  bound  to  stop  or  check  the 
train,  unless  and  until  the  circumstances  made  apparent  that 
deceased  was  unaware  of  its  approach,  or  was  unable  to  extricate 
himself  from  the  perilous  position.  M.  A  M.  R.  Co.  v.  Blakeljf, 
59  Ala.  471.  The  duty  of  lookout  is  commensurate  with  the  prob- 
able occurrence  of  obstructions  and  other  dangers,  and  arises  as  to 
human  beings,  not  being  passengers,  when  the  train  is  approaching 
a  public  crossing,  or  passing  through  the  streets  of  a  city,  town  or» 
village.  The  duty  also  exists  as  to  live  stock,  which  by  their  habits 
and  experience  furnish  reason  of  apprehension  of  obstruction,  the 
owner  not  being  regarded  as  a  trespasser.  A.  O.  8.  H.  Co,  v.  Jones^ 
71  Ala.  487.  But  the  company  may  act  on  the  presumption  that 
an  intelligent  being  of  discreet  years  will  not  assume  the  risk  of 
trespassing  on  the  right  of  an  unobstructed  track;  or  if  he  does, 
that  he  will  use  proper  and  appropriate  means  to  ascertain  and 
avoid  any  threatening  danger.  While  it  is  the  general  duty  of  a 
railroad  company  to  keep  a  proper  and  vigilant  lookout  for  obstrnc- 
tions  and  other  dangers,  including,  it  may  be,  trespassers,  it  is  not 
an  absolute  and  particalar  duty  to  an  intruder  upon  the  track,  so 
far  as  to  constitute  the  omission  to  discover  him  and  to  give  the 
cautionary  signals  negligence  per  se,  as  to  such  intruder.  McAUiM'- 
ter  V.  B.  it  N.  W.  Ry.  Co.,  19  Am.  &  Eng.  K.  Cas.  108;  L.  A  N. 
R.  Co,  V.  Oreem,  19  Am.  &  Eng.  R.  Oas.  95;  T.  H.  A  L  R.  Co.  v. 


DECEMBEB  TERM,  1886.  147 

Fnaer  t  Boath  and  North  Alabama  Railroad  Compaoj. 

Oraham,  12  Am.  &  Eng.  R.  Gas.  77.  We  do  not  wish  to  be  under- 
stood from  what  we  have  said,  as  holding  that  no  daty  devolves  on 
those  in  charge  of  a  moving  train,  when  they  see  a  person  walking 
on  the  track.  In  such  case  a  due  regard  for  human  life,  and  due 
precaution  against  unnecessary  injury,  require  the  usual  signals  of 
warning  to  be  given.  The  rules  we  have  stated  are  intended  to 
apply,  and  apply  only  when  the  person  is  not  discovered. 

No  neglect  of  duty  on  the  part  of  a  railroad  company  in  moving 
tnuna  will  excuse  a  person  who  steps  or  walks  on  the  track;  from 
using  his  senses  of  sight  and  hearing,  if  available.  What  care 
would  have  been  required  of-  those  in  charge  of  the  train,  if  theyr 
were  cognizant  of  the  partial  deafness  of  the  deceased,  it  is  unnec- 
essary to  decide,  as  it  is  not  shown  that  it  was  known  to  them.  In 
the  absence  of  proof  showing  that  the  employees  were  informed  of 
his  deafness,  he  must  be  regarded,  so  far  as  the  duty  of  the  defend- 
ant is  concerned,  as  in  the  full  possession  of  his  faculty  of  hear- 
iAg  Z/.  46  N.  B.  Co,  V.  Cooper,  6  Am.  &  Eng.  B.  Gas.  5.  In  the 
direction  from  which  the  train  was  approaching,  the  track  was 
straight,  and  the  view  clear,  for  a  distance  of  from  nine  hundred 
to  a  thousand  feet  from  the  place  where  the  deceased  was  struck, 
liis  eyesight  waiS  good.  There  was  a  foot  path  or  private  way  on 
either  side  of  the  railroad,  by  which  a  person  going  to  the  mill  to 
which  he  was  then  going,  could  easily  cross  the  track.  It  was  the 
duty  of  the  deceased  to  have  extricated  himself  from  the  perilous 
position,  if  feasible,  by  the  exercise  of  ordinary  care.  If  the  use 
of  his/$culty  of  sight  would  have  given  him  sufficient  warning  to 
have  enabled  him  to  avoid  the  danger,  he  cannot  complain  of  any 
antecedent  .negligence  of  the  defendant  in  failing  to  discover  him, 
or  in  failing  to  give  the  usual  signals.  The  defect  of  the  charges 
neqnested  by  the  plaintiff  consists  in  their  tendency  and  legal  effect 
to  withdraw  from  the  consideration  of  the  jury  the  defende  of  con- 
tributory negligence,  as  to  which  there  could  have  been  no  serious 
controversy  on  the  evidence,  and  to  rest  the  legal  proposition 
asserted  on  the  doctrine  of  comparative  negligence,  which  has  been 
discarded  by  our  decisions. 

A  material  qualification  of  the  doctrine  of  contributory  negli- 
gence has  been  established,  founded  on  the  universal  duty  which 
each  member  of  the  community  owes  to  every  other  member.  The 
iuty  arises  in  cases  like  the  present,  when  those  in  charge  of  the 
moving  train  become  aware,  or  are  in  a  condition  when  they  ought 
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to  become  aware,  of  the  peril  of  the  person,  though  he  may  be  a 
trespasser  on  the  track.  The  natare  and  extent  of  the  qualification 
—  the  degree  of  care,  and  the  character  of  the  acts  or  omissions, 
requisite  in  such  cases,  to  acquit  the  defendant  of  legal  responsi- 
bility for  the  injury,  constitute  the  main  contention  between  the 
parties.  The  rule,  as  announced  by  some  of  the  authorities,  is 
expressed  in  terms,  that  the  defense  of  contributory  negligence  is 
overcome,  if  the  defendant,  by  the  exercise  of  reasonable  care  and 
prudence,  could  have  averted  the  injury  at  the  time  it  was  com- 
mitted; and  by  others,  that  the  misconduct  of  the  defendant,  which 
produces  the  injury,  must  be  wanton,  or  reckless,  or  intentional. 
The  appellant  insists  that  the  rule  first  stated  has  been  approved 
by  the  decisions  of  this  court      i 

The  question  has  been  considered  in  several  cases,  and  though 
some  of  the  later  decisions  may  seem  to  be  in  conflict,  they  are 
reconcilable  on  reason  and  principle.  The  statement  of  the  general 
pnnciple,  as  made  in  Oovernmeni  Street  R.  Co.  t.  Hanhn^  53  Ala. 
70,  was  modified  in  Tanner  y.  L.  dk  N.  R.  Co.,  60  Ala.  621,  as  fol- 
lows :  **  The  word  'and'  between  the  words  *  wanton '  and  *  intentional  * 
should  be  *or.'  Either  wanton,  reckless,  or  intentional  injury  done 
overcomes  the  defense  of  contributory  negligence.''  In  the  latter 
ease,  the  deceased  was  riding  on  the  track  in  a  cut,  when  the  train 
approached.  He  endeayored  to  escape  the  danger  at  a  crossing 
near  or  at  the  mouth  of  the  cut,  when  his  horse  threw  him,  and  it 
became  manifest  tliat  he  was  unable  to  extricate  himself  from  the 
peril.  It  is  held  that  in  such  case  if  the  person  endangered  is  em- 
ploying proper  care  and  diligence  to  escape  the  danger,  to  which 
his  previous  negligence  had  exposed  him,  the  failure  of  those  in 
control  of  the  train  to  apply  proper  skill  and  diligence  to  avoid  the 
injury,  if  a  proper  resort  to  such  skill  and  diligence  might  have 
prevented  it,  is  wanton  or  reckless  negligence,  for  which  the 
railroad  will  be  held  accountable.  The  effect  of  the  decision  is  not 
to  disturb  or  alter  the  general  rule  as  modified  and  expressed,  but 
to  declare  that  the  want  of  proper  skill  and  diligence,  under  such 
circumstances,  is  wanton  or  reckless  negligence  in  the  sense  of  the 
rule.  The  emphasized  reiteration  of  the  rule  in  S.  if  N.  Ala.  R. 
Co.  y.  SuUivan^  59  Ala.  272,  which  was  subsequently  decided, 
though  reported  in  an  earlier  yolume,  must  be  considered  in  refer- 
ence to  the  facts  of  the  case,  in  which  the  general  doctrine  was 
first  declared,  and  as  applicable  to  those  facts/    The  injury  in  the 
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Sullivan  case  occarred  within  the  corporate  limits  of  Birmingham, 
where  people  were  constantly  passing,  and  where  it  was  the  legal 
doty  of  those  having  control  of  the  train  to  keep  a  propier  lookout, 
and  to  give  the  asual  signals.  It  was  held  that  the  failure,  under 
such  circumstances,  to  keep  a  proper  lookout,  and  to  give  proper 
warning  is,  per  se,  negligence,  and  that  an  action  will  lie  for  an 
iojary  produced  thereby,  unless  the  person  injured,  after  discover- 
ing his  peril,  fails  to  use  proper  exertions  to  extricate  himself  there- 
from; and  if  he  so  fail,  this  would  be  proximate,  contributory  neg-' 
ligence,  which  would  deprive  him  of  all  right  to  recover.  The 
question  again  came  for  consideration  in  Cook  v.  Cent.  It.  dk  B^k^g 
Co,,  67  Ala.  533,  and  arose  on  a  charge  requested  by  defendants, 
that  if  the  plaintiflTs  intestate  was  in  fault  in  being  on  the  track  of 
the  railroad,  and  such  fault  contributed  proximately  to  his  death, 
the  defendants  cannot  be  made  liable,  unless  the  conduct  of  their 
agents,  after  observing,  or  they  could  with  due  care,  have  observed' 
that  he  was  on  the  track,  was  reckless,  wanton,  or  intentional.  The 
case  was  one  where  the  person  <  injured  was  making  exertions  to 
escape  the  injury.  The  deceased/  after  discovering  the  condition 
of  peril  in  which  he  had  put  himself,  was  endeavoring  to  escape  the 
danger  at  the  time  the  injury  was  committed,  which  was  evident  to 
those  in  charge:of  the  train  for  a  distance  of  three  thousand  feet. 
The  charge  was  held  erroneous;  and  was  defective  in  ignoring  this 
material  fact  in  the  hypothesis  stated,  which  the  evidence  estab- 
lished. .  The  expression  of  the  principle,  and  the  qualiBcation  of 
the  rnle  in  Hanlon^s  case,  though  general,  must  be  construed  as 
referable  to  the  case  in  hearing  and  similar  cases.  In  the  subset 
quent  case  of  Cent.  R.  S  B*Vg  Co.  v.  Letcher y  69  Ala.  106,  allud- 
ing to  the  statute,  which  requires  signals  to  be  given  at  specified 
times  and  places,  it  was  held  that  the  statute  does  not  relieve  a 
person-  m  peril  of  injury  from  the  duty  and  necessity  of  taking 
ordmary  care  to  avoid  it;  and  does  not  modify  or  abrogate  the 
principle,  ''that  a  plaintiff  shall  not  recover  for  unintentional 
injuries  —  for  injuries  not  wanton  —  to  which  his  own  negligence 
dinctly  and  immediately  contributes/'  A  comparison  of  the  sev- 
eral decisions  shows,  that  they  are  founded  on  a  distinction  in 
principle  between  cases  in  which  the  negligence  of  the  plaintiff 
proximately  contributed,  and  cases  in  which  his  placing  him- 
self in  a  situation  subject  to  peril  remotely  contributed  to  the 
injury. 
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ThoQgh  it  will  be  regarded  as  contributory  negligence,  if  a  per-^ 
son  goes  on  the  track  of  a  railroad,  or  pats  himself  In  a  place  so 
near  in  point  of  time  to  a  collision  with  a  passing  train,  as  that 
preventive  effort  cannot  avoid  it,  his  so  doing,  when  danger  is 
not  immediate,  does  not  by  itself  constitute  contribatory  negligence. 
It  is  a  condition  which  remotely  contributes  to  the  subsequent  in- 
.  jury;  but  it  is  not,  in  the  legal  sense,  the  proximate  cause.  Such 
negligence  will  not  disentitle  him  to  recover,  unless  he  could  by 
ordinary  care  have  avoided  the  consequences  of  the  defendant's  neg- 
ligence. If  the  person,  though  having  placed  himself  in  such  con- 
dition, uses  the  proper  means  to  discover  approaching  or  threaten* 
ing  danger,  and  makes  proper  exertions  to  avoid  it,  the  liability  of 
the  defendant  depends  on  the  rule  applicable  in  cases  where  con- 
tributory negligence  is  not  established,  and  turns  on  the  issue, 
whether  or  not  the  injury  could  have  been  prevented  by  the  ex- 
ercise of  reasonable  care  and  prudence.  But  if  a  person,  having 
voluntarily  and  wrongfully  placed  himself  in  such  condition,  thereby 
assuming  its  risks,  fails  to  use  the  proper  means  to  discover  the 
peril,  or  on  discovering  it,  fails  to  make  exertions  to  extricate  him- 
self,  the  concurrence  of  such  acts  and  omissions  makes  a  case  of 
oontributory  negligence,  which  operates  a  constructive  estoppel  to 
a  reoover^^.Jiuiless  it  is -overcome  by  the  defendant's  disregiurd,  not 
.  of  jtjiartictilar  duty  to  the  plaintiff,  but  of  the  general  duty  not  to 
inflictwanton,  or  reckless^  or  intentional  injuries  on  another  —  the 
'  duty  to  use  one's  property  so  as  not  to  injure  another.  M.  d  E. 
R;  JSb.  v.  TAampson,  tl  Ala.  448.  The  rules  are  so  declared  in 
Chihard  t,  A.  O.  S.  R.  Co.,  67  Ala.  114,  as  applicable  to  the  re- 
spective classes  of  cases  herein  distinguished. 

We  are  aware  that  the  anthorities  are  not  in  harmony  as  to  the 
mle  we  have  enunciated  in  cases  of  contributory  negligence.  With- 
out reviewing  them,  we  are  content  to  adhere  to  the  rule  as  we  un- 
derstand it  to  have  been  aflSrmed  in  this  State,  and  which  seems  to 
be  founded  on  reason  and  principle.  The  other  rule  introduces 
the  doctrine  of  comparative  negligence,  and  tends  to  confuse  and 
mislead.  In  2  Wood  Ry.  Law,  §  320,  the  rule  is  stated  as  requir- 
ing willful  negligence  on  the  part  of  the  railroad  company,  which 
is  sustained  by  respectable  authorities;  but  we  are  unwilling  to  af- 
firm-a  rule  less  strict  than  that  heretofore  declareil  by  our  decisions. 

In  order  not  to  be  misunderstood,  it  may  be  observed  that  when 
the  persons  in  charge  of  the  train  discover  the  peril,  or  are  in  a 
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pontion  wheu  they  oagbt  to  have  discoYered  it  (a  position  in  which 
the  circumstances,  movements  or  condition  of  the  person  injared 
would  manifest  to  a  vigilant  observer  that  such  person  is  unaware 
of  his  peril,  or  if  aware  of  it^  is  unable  to  extricate  himself)  a  cul- 
]mble  omission  to  use  the  means  in  hand  to  prevent  an  accident, 
when  a  prompt  resort  thereto  might  have  prevented  it,  without 
endanigeriiig  the  freight  or  passengers  being  transported  on  the 
trainy  will  be  regarded  as  reckless  or  intentional  negligence.  On 
the  other  hand,  the  rule  '^  does  not  apply,  where  the  manifestation 
of  the  peril  and  the  catastrophe  are  so  close  in  point  of  time,  as  to 
leave  no  room  for  preventive  effort."  If  the  deceased  stepped  and 
walked  on  the  railroad  track,  without  using  the  precaution  to  see 
if  a  train  is  approaching,  when  it  is  so  near  that  a  collision  cannot 
be  avoided,  his  want  of  due  care  disentitles  the  plaintiff  to  recover. 
Tutty  T.  Fitehburg  li.  Co.,  /34  Mass.  449.  An  instruction  asserting 
the  legal  proposition  in  the  terms  of  the  rule,  based  on  a  sufficient 
hypothesis,  may  be  properly  given.  If  the  plaintiff  apprehends  that 
the  generality  of  the  terms  may  mislead,  an  explanatory  charge 
may  be  asked. 

On  the  foregoing  principles,  charges  one,  eleven  and  sixteen^ 
given  at  the  request  of  defendant,  are  erroneous,  in  that  they  omit 
from  the  hypothetic  facts,  the  negligence  of  the  deceased  in  failing 
to  use  means  to  discover  his  peril,  and  to  make  exertions  to 
avoid  its  consequences,  which  is  essential  to  relieve  the  defendant 
from  liability  for  other  than  wanton,  or  reckless,  or  intentional 
miBConduct,  unless  the  discovery  of  the  peril  and  the  collision 
were  bo  nearly  simultaneous,  that  an  attempt  to  prevent  it  would 
have  been  unavailing. 

Jtiveraed  and  remanded. 
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tributary  nBgkgenee, 

If  an  employee,  while  engaged  in  the  service,  acqoires  knowledge  of  anj 
defect  in  the  materials,  machinery  or  instrumentalities  nsed,  he  may  notify 
the  employer  of  the  defect,  and  continue  In  the  service  for  a  reasonable 
time,  relying  on  the  employer's  promise  to  remedy  the  defect;  yet  if  the 
defect  is  not  remedied  within  the  promised  time,  his  further  continuance  in 
the  service  is  at  his  own  risk,  and  he  is  guilty  of  contributory  negligence. 
(See  note,  p.  167.) 

Where  an  employer  is  a  corporation,  notice  of  a  defect  in  the  appliances  may 
be  given  to  an  agent  in  charge. 

I 

ACTION  of  damages  for  negligent  killing  of  plaintiflPs  intestate.' 
The  opinion  states  the  facts  saflSciently.    The  plaintiff  had 
judgment  below. 

R.  H,  Pearson  and  S.  F.  Rice,  for  appellant. 

R.  H.  Sterrett  and  E,  K.  Campbell,  contra. 

SousRYiLLE,  J.  The  action  is  brought  for  the  alleged  negligent 
killing  of  the  plaintiff's  intestate,  one  Moyle,  an  employee  of  the 
defendant,  which  occurred  while  the  deceased  was  engaged  in  su- 
perintending the  blasting  of  iron  ore  in  the  defendant's  mine,  and 
was  produced  by  the  explosion  of  dynamite  used  in  the  process  of 
blasting.  1*he  accident  occurred  in  December  of  the  year  1884. 
The  pre^REtration  for  blasting  was  condacted  by  drilling  a  long  nar- 
row hole  in  the  iron-ore  rock,  five  or  six  feet  deep,  and  about  one 
and  a  half  or  two  inches  in  diameter.  In  this  cavity  was  inserted 
a  dynamite  cartridge,  to  which  were  attached  a  percussion  cap  and 
a  fuse. 

The  negligence  specially  alleged  on  defendant's  part  was  in  fail- 
ing to  supply  a  good  quality  of  fuse,  after  notice  of  an  existing 
defect,  which  rendered  the  further  use  of  this  material  dangerous 
to  the  employees,  a  fact  well  known  to  the  deceased.  The  deceased 
remained  in  the  service  of  the  defendant  five  or  six  days  after  ac- 
quiring knowledge  and  giving  notice  of  the  defect,  before  he  was 
fatally  injured,  his  death  being  caused  by  his  entrance  into  the 
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mine  about  twenty  minutes  after  the  lighting  of  the  fuse,  under 
the  belief  that  the  fire  communicated  to  it  had  been  extinguished. 
Oood  fuse  was  shown  to  ordinarily  produce  an  explosion  of  the 
dynamite  in  from  two  to  three  minutes  under  similar  circumstances. 
The  main  defense  relied  on  is  that  of  contributory  negligence  on 
the  part  of  Moyle,  the  deceased. 

The  employer  or  master  is  bound  to  use  due  care  and  diligence, 
iK>t  only  to  furnish  in  the  first  instance,  but  to  maintain  suitable 
and  safe  material,  machinery  and  instrumentalities  for  the  work  or 
duty  required  of  his  employees,  and  he  is  ordinarily  liable  for  any 
injury  resulting  from  his  neglect  of  this  duty.  Z.  di  N,  It,  Co. 
y.  Alien,  78  Ala.  494;  Buzzelly.  Laconia  iPfg  Co.,  48  Me.  113; 
Wood'Mast.  &  Serv.,  §  359.  But  the  law  imposes  no  obligation  on 
the  master  to  take  any  better  care  of  the  servant  than  the  latter 
may  be  reasonably  expected  to  take  of  himself,  and  every  employee, 
upon  entering  service,  presumptively  contracts  to  assume  all  the 
usual  and  ordinary  risks  of  the  employment.  1  Add.  Torts  (Wood's 
^•)»  §  ^^^9  P'  ^^^*  ^^^^  \efpX  presumption  the  compensation  is 
adjusted  accordingly.''  Farwdl  v.  Boston,  etc.,  B.  Co,,  4  Mete 
49.  There  is  no  diflSculty  about  these  principles,  which  have  been 
often  decided,  and  with  them  the  rulings  of  the  court  below  in  no 
wise  conflict! 

The  {wo  points  most  earnestly  pressed  upon  us  are:  (1)  That 
the  conduct  of  the  deceased,  in  entering  the  mine  within  so  short  a 
time  as  twenty  minutes  from  the  moment  of  setting  fire  to  the  fuse, 
most  as  matter  of  law  be  adjudged  by  the  court  to  be  such  negli- 
gence as  to  bar  a  recovery  in  this  case,  such  conduct,  as  is  arguedy 
being  reckless,  and  contributing  proximately  to  the  death  of  the 
deceased;  (2)  that  even  if  this  is  not  so,  the  deceased  was  guilty  of 
contributory  negligence  by  continuing  in  the  defendant's  service 
for  an  unreasonable  length  of  time  after  notice  given,  and  the  failure 
of  the  defendant  to  repair  the  defect  complained  of  as  existing  in 
the  fuse. 

The  first  contention  does  not  strike  us  favorably.  We  cannot 
say,  considering  only  the  undisputed  testimony  of  the  case,  that  it 
is  so  free  from  doubt  as  to  admit  of  no  other  rational  inference, 
except  that  of  negligence,  or  that  different  minds  could  not  reason- 
ably draw  opposite  conclusions  from  these  facts  touching  the  ques- 
tion of  Moyle's  negligence  in  prematurely  entering  the  mine  by 

which  he  was  brought  to  his  death.     The  inference  of  negligence' 
Vol.  LX  — 20 
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not  being  clear  and  certain,  the  question  of  its  existence  was  not  a 
question  of  law,  but  of  fact,  and  as  snch  was  propedy  left  to  the 
determination  of  the  jury.  City  Cauneil  of  MenigonmrfT.  Wrighi^ 
n  Ala.  411;  L.  d  N.  R.  Co.  y.  AUm^  78  Ala.  494.  The  demurrer 
to  the  several  counts  of  the  complaint  was  for  this  reason  properly 
overruled;  and  so  likewise,  there  was  no  error  in,  refusing  the  gen- 
eral charge  requested  by  the  plaintiff. 

The  second  proposition  is  one  which  is  not  entirely  free  froHS 
doubt,  and  upon  which  the  authorities  are  not  harmonious.  In 
fact,  it  does  not  seem  to  have  been  clearly  considered,  or  stated  with 
any  great  degree  of  precision  in  the  earlier  decisions  bearing  on  the 
subject  of  the  servant's  contributory  negligence,  resulting  in  his  in- 
jury from  the  continued  use  of  defective  appliances  in  the  prosecu- 
tion of  his  employment. .  The  qaestion  is  presented  in  this  case  by 
the  refusal  of  the  court  to  give  the  charge  numbered  18  in  the 
record.  This  charge  substantially  asserts  the  proposition  that  the 
deceased,  if  cognizant  of  the  defect  in  the  fuse,  could  remain  in  the 
defendant  company's  service  only  for  a  reasonable  time,  after  notice 
of  such  defect  was  given  to  the  company,  to  see  if  the  promise  to 
remedy  it,  as  made  by  the  company,  would  be  performed,  and  if  he 
remained  longer  and  continued  using  the  defective  fuse  for  an  un- 
reasonable length  of  time,  and  was  killed  by  reason  of  such  negli- 
gence, the  plaintiff  would  be  barred  of  a  recovery  in  the  ac&on. 
.  This  charge  was,  in  our  opinion,  a  correct  enunciation  of  the  law 
as  applicable  to  the  case,  and  should  have  been  given. 
•  The  employee  or  servant  must  be  charged  with  the  exercise  of 
ordinary  prudence.  He  is  not  compellable,  nor  is  it  prudent  for 
him  to  remain  in  the  service  of  his  employer,  if  by  doing  so  he  sub- 
jects himself  to  any  extraordinary  hazard  or  peril  not  incident  to 
the  usual  mode  of  conducting  the  business  or  employment.  If  he 
has  notice  of  any  defect  in  the  appliances  or  instrumentalities  used 
by  him,  from  which  injury  may  be  reasonably  apprehended,  he 
should,  generally  speaking,  quit  the  service  for  his  own  protection. 
Notice  of  the  defect  merely  does  not  however  impute-  to  him  neg- 
ligence. He  must  have  notice  of  the  danger,  which  then  becomes  a 
circumstance  from  which  negligence  may  be  inferred,  if  he  contin- 
ues silently  and  without  objection  in  the  prosecution  of  his  employ- 
ment.    Wood  Mast.  &  Serv.,  §§  336,  352,  369. 

It  is  everywhere  admitted,  that  if  the  danger  encountered  by  the 
employee  through  his  continuance  in  the  service  is  so  obvious  and 
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ineTitable  as  that  do  person  of  ordinary  prudence  —  that  no  one 
but  a  reckless  man  —  would  yentnre  upon  it,  under  the  circum- 
stances of  the  particular  case,  then  the  continuance  of  the  peril  is 
at  his  own  risk,  and  the  employer  is  acquitted  of  responsibility, 
upon  the  ground  of  the  employee's  contributory  negligence.  Pat-- 
ierson  v.  PifMurg,  etc.,  IL  Oo,,  76  Penn.  St.  389;  8.  c,  18  Anu 
Rep.  412;  Stww  ▼.  Housaionic  R.  Oo,,  8  Allen,  441;  s.  c,  85  Anu 
Dec.  720. 

Where  however  the  employee  or  seryant,  electing  not  to  abandon 
his  employment,  gives  notice  to  the  employer  of  such  defect  in  the 
appliances  or  instrumentalities  used  by  him,  and  the  employer 
promises  to  remedy  the  defect,  the  relationship  of  the  contracting 
parties  at  once  undergoes  a  change.  The  assurances  of  the  em- 
ployer that  the  danger  shall  be  removed  is  an  agreement  by  him 
that  he  will  assume  the  risk  incident  to  the  danger  for  a  reasonable 
time.  It  obviates  the  objection  that  the  continuance  of  the  servant 
in  the  service  was  an  implied  engagement  by  him  to  assume  such 
risks,  pursuant  to  the  original  presumption  upon  his  entering  the 
service.  Mough  v.  72.  Co.,  100  TJ.  S.  213;  Oooley  Torts,  569.  We 
have  said  that  the  carrying  of  the  risk  by  the  employer  will  be  im«- 
plied  to  continue  only  for  a  reasonable  time  after  the  making  of  the 
promise  by  him  to  remove  the  danger  producing  it  The  injury,  in 
other  words,  must  have  occurred  within  the  time  at  which  the  de- 
fects were  promised  to  be  removed.  If  the  employee  continues  to 
expose  himself  to  the  danger  by  remaining  in  the  service  longer 
than  this,  he  does  so  in  face  of  the  fact  that  the  promise  of  the  em- 
ployer is  violated,  and  that  he  has  no  reasonable  expectation  of  ita 
fulfillment  lie  can  no  longer  therefore  rely  upon  the  promise,  and 
must  know  that  his  continuance  in  service  under  such  circumstances 
is  equally  as  hazardous  and  hopeless  of  remedy  as  if  no  assurance  or 
promise  had  ever  been  made.  A  promise  already  broken  can  afford 
no  reasonable  guaranty  of  the  fulfillment  of  any  expectation  based 
on  its  disappointed  assurances.  For  a  servant  or  employee  to  per- 
sist in  exposing  himself  to  danger  on  the  faith  of  such  a  promise- 
may  often  be  a  want  of  that  ordinary  prudence  which  the  law  ex- 
acts of  him  at  every  stage  of  his  omployment,  according  to  the  de- 
gree and  nature  of  the  danger  His  continuance  in  the  service  for 
an  unreasonable  length  of  time  after  such  promise  is  a  waiver  of 
the  defects  agreed  to  be  remedied  bv  his  employer.  The  risk  there- 
fore again  becomes  his  own,  and  his  conduct,  as  we  liave  said,  al- 
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though  not  necessarily,  or  per  se  negligent,  may  or  may  not  become 
negligent  according  to  the  circnmstances  of  the  particular  case. 
Oreem  v.  Minn,  dk  8L  Louis  R.  Co.,  31  Minn.  248;  8.  c,  47  Am. 
Rep.  785;  Afissotiri  Furnace  Co.  t.  Abend,  107  111.  44;  s.  c,  47  Am. 
Rep.  525;  Manufacturing  Co,  v.  Morriesey,  40  Ohio  St.  148;  8.  c, 
48  Am.  Rep.  669;  Woodward  Iron  Co.  y.  Jofies,  80  Ala.  123; 
Shear.  &  Redf.  Neg.,  §  96;  Beach  Gontr.  Neg.,  §  140;  2  Thomp. 
Neg.  1009,  1010;  Patterson  v.  Pittsburg,  etc.,  R.  Co.,  76  Penu.  St. 
389;  8.  c,  18  Am.  Rep.  412;  Laning  v.  Jf.  Y.  Cmit.  R.  Co.,  49  N.  Y. 
521;  s.  c,  10  Am.  Rep.  417;  Saunders  Neg.  127;  Holmes  y.  Clarke, 
t;  HurL  &  N.  349;  30  L.  J.  Ex.  135;  Wood  Mast.  &  Serv.,  §  361. 

The  duty  of  the  defendant  to  furnish  and  maintain  suitable  ma- 
terial and  appliances  for  the  prosecution  of  its  business  is  one  of 
that  class  of  duties  which  the  law  exacts  of  it  vls  master  or  principal 
without  regard  to  the  rank  or  grade  of  the  i^ent  delegated  to  per. 
form  such  duty.  When  the  principal  or  employer,  as  here,  is  a 
corporation,  this  is  a  corporate  duty,  and  its  failure  to  perform  it 
is  corporate  negligence.  As  to  such  acts  the  agent  is  the  alter  ego 
of  the  prinpipal  —  the  servant  occupying  the  place  of  the  master  as 
much  as  if  the  latter  were  present  in  person,  acting  or  failing  to 
act  for  himself.  Gases  of  this  sort  do  not  fall  within  the  rule  that 
the  master  is  not  responsible  for  the  negligence  of  one  fellow  ser- 
vant resulting  in.  in  jury  to  a  co-employee  in  the  same  common  busi- 
ness. The  same  rule  of  respondeat  superior  applies  where  agents 
are  authorized  to  employ  tit  servants  for  the  master,  or  the  general 
management '  of  the  master's  business  is  committed  to  one  fully 
authorized  to  conduct  it.  Tyson  v.  S.  it  ^.  R.  Co.,  61  Ala.  554; 
a  c,  32  Am.  Rep.  8;  Flike  v.  Boston,  etc.,  R.  Co.,  53  N.  T. 
549;  8.  c,  13  Am.  Rep.  545;  Corcoran  v,  Holbrook,  59  N.  Y.  517; 
8.  c,  17  Am.  Rep.  369;  Walker  v.  Boiling,  22  Ala.  294;  Wood 
Mast.  &  Serv.,  §§  390,  436,  454;  Gooley  Torts,  560,  562;  Wilson  v. 
Willimantic  Limn  Co.,  50  Gonn.  433;  s.  c,  47  Am.  Rep.  653. 

Stephens  being  the  general  8uperintendent  of  the  defendant's 
business,  charged  with  the  dnty  of  supplying  fuse  for  blasting,  and 
Falls  having  authority  also  to  make  snch  purchases  when  needed, 
notice  of  the  defect  given  to  either  of  these  agents  was  notice  to 
the  company  itself.     The  court  so  held  in  all  its  rulings.  ' 

We  have  examined  the  other  rulings  of  the  court  as  shown  in  the 
general  charge,  and  in  the  giving  and  refusing  of  the  charges 
requested,  and  find  no  error  in  them. 
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Tbe  ratings  on  the  evidence  seem  to  be  equally  free  from  error. 
We  note  only  such  as  appear  to  be  least  free  from  doubt. 

The  question  propounded  to  the  witnesses.  Gray  and  Johnson^ 
as  to  whether  the  holes  were  ^'properly  charged  ^  before  ignition 
of  the  fuse,  was  free  from  objection.  It  called  rather  for  the  state- 
ment of  a  collective  fact  than  for  a  mere  opinion.  The  witness  had 
already  stated  the  customary  mode  of  charging  such  holes,  and  the 
facts  and  conditions  which  constituted  the  preparation  prior  to  the 
explosion  of  the  dynamite,  and  the  answer  called  for  was  a  mere 
affirmation  or  denial  of  these  facts  or  conditions  as  existing  in  this 
particqlar  case. 

The  several  questions  however  were  objectionable  and  properly 
excluded,  which  were  propounded  by  the  defendant  to  various 
witnesses,  asking  '*  within  what  time  it  would  be  reasonably  safe^ 
to  return  to  a  hole  charged  with  dynamite  cartridges,  after  ignition 
and  faiilure  to  explode?  What  was  ''  the  rule  on  this  subject  among 
experienced  miners  in  like  cases?''  and  others  of  an  analogous 
chanicter.  The  effect  of  these  questions,  if  allowed,  would  have  been 
to  take  from  the  jury  the  question  of  negligence,  and  try  it  by  the 
opinions  of  witnesses  and  the  oondnct  of  others,  whose  prudence 
was  entirely  unknown.        '^ 

The  other  exceptions  based  on  the  admission  and  exclusion  of 
evidence  are  not  well  taken.  Revered  and  remanded. 

NOTB  BT  THE  Rbporter.— Beach  says  (Oont.  Neg.,  g  140):  "Bat  If  when 
tlie  master  is  notified  of  the  defect  in  the  nuushinery,  or  of  the  incompetence 
of  the  servant,  he  promises  to  remedy  it  within  a  reasonable  time»  the  servant 
will  not  be  presumed  to  have  consented  to  it,  or  to  have  waived  his  rights  by 
remaining  for  such  reasonable  time  in  the  service." 

Thompson  says  (Neg.  1009):  "  What  will  constitute  snch  a  reasonable 
length  of  time  will  depend  upon  the  circumstances  of  each  case,  and  will  be  a 
quefition  of  fact  for  the  Jury.  But  if,  after  the  expiration  of  such  reasonable 
length  of  time,  the  servant  sees  that  the  defect  complained  of  has  not  been 
remedied,  and  he  nevertheless  continues  in  the  service,  he  is  deemed  to  accept 
the  rislcs  of  the  danger,  and  the  master's  liability  ceases." 

In  Omiehfldd  v.  R,  d  2>.  R,  Co.,  78  N.  C.  800,  the  court  said:  "  He  assumes 
the  risks  attendant  upon  the  use  of  the  machinery,  unless  he  has  notified  the 
employer  of  the  defects,  so  that  they  may  lie  remedied  in  a  reasonable  time. 
Bat  if  he  sees  that  the  defects  have  not  been  remedied,  yet  continues  to  expose 
himself  to  the  danger,  the  employer's  liability  ceases."  To  the  same  effect. 
Belair  v.  C.  di  N.  W.  R.  Co,,  40  Iowa,  062. 

Shearman  and  Redfleld  (Neg.,  g  06)  lay  down  the  like  doctrine,  observing: 
"There  can  be  no  doubt  that  where  a  master  hAs  expressly  promiHed  to  repair 
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«  defect,  the  aenrmnt  can  recoTer  for  an  injury  caused  thereby  within  rach  m 
period  of  time  after  the  promise  as  it  would  be  reaaooable  to  allow  for  its 
performance,  and  as  we  think,  for  an  injury  suffered  within  any  period  which 
would  not  preclude  all  reasonable  expectation  that  the  promiBe  might  be 
/kept" 

See  G„ete.,  Hff.  Co,  r.  Drew,  60  Tex.  10;  s  C,  46  Am.  Rep.  961;  MUaauri 
Furnace  Co.  v.  Abend,  107  111.  44;  B.  c,  47  Am.  Rep.  485;  Bdl  ▼.  MeOuineee^ 
40  Ohio  St.  204;  8.  c,  48  Am.  Rep.  678. 

In  Woodward  Iron  Co.  v.  Jonee,  80  Ala.  125,  the  court  said:  '*  The  demurrer 
Taises  the  question  squarely,  what  change,  if  any,  is  wrought  in  the  status  of 
the  parties,  by  a  notice  given  to  the  employer  of  a  defect  in  the  machinery, 
iind  his  promise  to  hsTe  the  samis  remedied.  If  the  employee,  after  sudi 
notice  and  promise,  remain  in  the  service,  is  this  an  implied  agreement  on  his 
part  to  take  the  risk  on  himself,  or  is  the  effect  to  continue  or  revive  the  lia- 
bility of  the  employer,  and  to  absolve  the  employee  from  the  imputation  of 
contributory,  negligence,  springing  out  of  the  continued  servioe  ?  The  anthori- 
lies  are  overwhelmingly  in  favor  of  the  latter  of  these  propositions,  at  least, 
until  a  reasonable  time  elapses  within  which  to  make  the  repairs.  Waiting 
such  a  reasonable  time,  it  would  seem,  if  the  repairs  are  not  made,  the 
employee  should  quit  the  service,  if  perilous:  and  failing  to  do  so,  is  it  illogi? 
cal  to  presume  he  agrees  to  incur  the  risk  ?  And  would  he  not  thereby  be 
.guilty  of  proximate  contributory  negligence?  We  propound  these  inquiries 
with  no  intention  of  answering  them,  as  this  phase  of  the,  question  is  not 
raised  by  this  record.  Our  purpose  is  to  prevent  a  misinterpretation  of  wtt 
raling."  »  ; 


McDonald  y.  SxAn* 

(81  Ala.  tn.) 
OMttUtUtonal  law^  lieenee  of  railroad  enginsen, 

A  statute  requiring  railroad  engineers  to  be  examined  and  licensed  by  a  board 
appointed  by  the  governor,  and  making  it  a  misdemeanor  for  any  one  to  op 
erate  an  engine  without  being  thus  licensed,  is  constitutionaL 

CONVICTION  o|  operating  a  locomotiye  engino  withoat  lioense. 
The  bead-note  states  the  point. 

Troi/,  Tompkins  A  London^  Thoa.  O.  Janeissid.  Cho.  P.  Ear* 
risouy  for  appellant 

SoHERViLLE,  J.    The  act  of  1886-7,  pp.  100-102,  reqnirefl  looo* 
motive  engineers  m  this  State  to  be  licensed,  after  ezamination  as 
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to  competency  and  fitness,  by  a  board  authorized  to  be  appointed 
by  the  go? emor  for  that  parpose.  It  is  insisted  that  the  act  is  an- 
constitutional  for  several  reasons.' 

The  first  objection  is,  that  it  is  a  regulation  of  commerce  between 
the  States,  and  for  this  reason,  violative  of  the  clause  of  the  United 
States  Gonstitdtion  which  vests  in  Congress  the  power  to  regulate 
jQch  commerce. 

In  our  opinion  it  is  a  mere  internal  police  regulation,  which  was 
eomj^tent  to  be  provided  for  by  the  State,  as  a  proper  mode  of 
preserving  the  safety  of  the  travelling  public,  and  other  persons, 
whose  lives  may  well  be  imperiled  by  the  negligence  of  ignoranfe 
and  incompetent  engineers.  It  incidentally  affects  inter-State 
commerce,  but  does  not  amount  to  a  regulation,  any  more  than 
laws  licensing,  by  State  authority,  pilots  of  vessels  engaged  in  such 
commerce,  which  have  always  been  held  free  from  constitutional 
objection.  The  laws  of  the  several  States  have  undertaken  not 
only  to  license  pilots  in  such  cases,  but  have  gone  so  far  as  to  regu- 
late the  whole  subject  of  pilotage  and  pilots,  fixing  their  qualifica- 
tions, employment  and  pay,  including  the  tender  of  services,  and  on 
refusal  to  employ,  authorizing  the  recovery  of  half  pay.  These 
laws  have  been  sustained,  not  on  the  ground  that  Congress  had  rec- 
ognized them  as  valid,  for  it  is  dear-  that  no  such  recognition 
could  confer  any  constitutional  power  on  the  States  which  they  did* 
not  already  possess,  but  upon  the  ground  that  they  were  necessary 
police  regulations,  having  in  view  the  public  safety,  or  if  regula- 
tions of  commerce  in  a  certain  sense,  they  were  local  regulations, 
of  such  a  nature  as  to  be  permissible  until  Congress  itself  undertook 
to  exercise  the  same  power  by  legislating  on  the  subject.  Cooley  v. 
Board  of  Wardens  of  Philadelphia^  12  How.  143;  Bx  parte  Niel, 
13  Wall.  236. 

'lliere  are  many  police  regulations  of  this  nature,  incidentally 
affecting  commerce,  which  have  been  sustained  by  the  courts.  It 
is  well  settled  that  the  Stated  may  pass  laws  requiring  railroads 
running  from  one  State  to  another  to  fence  their  tracks,  to  ring  a 
bell  or  blow  a  whistle  on  approaching  a  crossing  or  highway,  to 
«rect  gates  or  bridges,  and  keep  flagmen  at  dangerous  places  on 
highways,  to  stop  for  reafionable  times  at  certain  stations,  to  fix 
and  post  printed  time  tables,  rates  of  fare  and  freights,  and  other 
things  of  like  character,  having  reasonably  in  view  the  prevention 
of  fraud  and  extortion,  or  other  injury,  and  the  preservation  of  the 
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safety  of  thepnblic.  Railroad  Co.  t.  Fuller y  17  WalL  560;  Mobile 
etc,,  R.  Co.  Y.  State,  51  MiBS.  137;  Com.  v.  Eastern  R*  Co.,  103  Muss. 
254;  8.  c,  4  Am.  Rep .  555 ;  People  r.  Boston  dH  Alb.  R.  Co. ,  70  N.  Y: 
669;  Railroad  Commissioners  y.  Portland,  etc.,  R.  Co.,  63  Me.  269; 
8.  c,  16  Am.  Rep.  208;  Davidson:  y.  Slate,  4.  Tex.  Ct.  App.  545; 
8*  c,  50  Am.  Rep.  166;  Tiedeman  Lim.  of  Police  Powers,  §  194; 
Cooley  Const.  Lim.  (5th  ed.)  *579  et  seq. 

:  The  exaction  of  a  license  in  such  a  case  does  not  impose  a  direct 
harden  upon  inter-State  commerce  or  interfere  directly  with  ita 
freedom.  It  only /'acts  indirectly  upon  the  basiness.ithroagh  the 
local  instmments  to  be  employed,  after  coming  within  the  State .'' 
It  does  not  belong  to  that  class  of  subjects  which  are  national  in 
their  character  and  admit  of  but  one  system  of  regulation  for  the 
whole  country  baTing  in  view  the  prevention  of  unjust  discrimina- 
tion and  the  preservation  of  the  freedom  of  transit  and  transporta- 
tion from  one  State  Co  another.  Wabash,  etc.,  Ry.  Co.  y.  Illinois, 
118  U.  S.  557,  and  cases  there  cited. 

The  case  of  Robbim  y.  S/ielby  County  Taxing  District,. 120  JJ.  S. 
489;  8.  c,  59  Am.  Rep.  267,  does  not  conflict  with  the  foregoing 
views.  The  license  there  exacted  of  foreign  drummers  was  held  to 
be  a  tax  on  inter-State  commerce.  It  was.not  a  police  regulation. 
Even  in  that  case  the  stronger  reasoning,  in  our  judgment,  is  with 
the  able,  opinion  of  Chief  Justice  Waite  concurred  in  by.  Justices 
Field  and  Obat. 

In  Port  of  Mobile  v.  Leloup,76  Ala.  401,  we  sustained  as  consti* 
tutional  an  ordinance  of  the  port  of  Mobile  imposing  a  license  tax 
upon  a  telegraph  company  doing  business  in  that  city,  between  thia 
and  other  States,  which  was  inter-State  commerce.  In  this  we 
followed  as  authority  the  case  of  Osborne  v..  Mobile,  16  Wall.  497, 
in  which  the  United  States  Supreme  Court  sustained  a  similar 
license  on  an  express  company  under  like  circumstances.  The 
same  question  had  been  before  decided  in  Southern  Exf tress  Co.  v. 
Mayor,  etc..  Mobile,  40  Ala.  404.  In  City  ofNeio  Orleans  v.  Eclipse 
ToiV'boat  Co.,  33  La.  Ann.  647;  s.  c,  39  Am.  Rep.  279,  in  like 
manner,  a  city  ordinance  exiEusting  a  license  fee  from. the  owner  of 
tow-boats,  running  on  the  Mississippi  river  to  and  from  the  Oulf 
of  Mexico,  was  held  not  unconstitutional  as  a  regulation  of  com- 
merce, upon  authority  of  the  same  decision.  In  Am.  Union  Tel. 
Co.  V.  We-^fern  Union  Tel.  Co.,  67  Ala.  26,  w^held  that  the  provi- 
sions of  our  Constitution,  prohibiting  foreign  corporatianB  from 
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doing  business  in  this  State  without  haying  at  least  one  known  place 
of  business  and  an  authorized  agent  therein^  ''was  a  legitimate 
exercise  of  the  police  power,  and  was  not  a  regulation  of  commerce, 
as  applied  to  a  telegraph  company  doing  business  between  this  and 
other  States." 

2.  The  other  objections  to  the  law,  based  on  constitutional  grounds, 
are  in  our  opinion  not  maintainable.  It  does  not  confer  judicial 
power  on  the  board  appointed  by  the  governor,  nor  does  it  deprive 
the  citizen  of  his  liberty  or  property  without  due  process  of 
law.  The  vesting,  by  legislative  authority,  of  the  power  to  license 
various  occupations  and  professions,  requiring  skill  in  their  exer- 
cise, or  the  observauce  of  the  law  of  hygiene,  or  the  like,  has  never 
been  construed  to  be  obnoxious  to  these  objections.  It  has  been 
uniformly  held  that  laws  providing  by  accustomed  modes  for  the 
licensing  ot  physicians,  lawyers,  pilots,  butchers,  bakers,  liquor 
dealers,  and  in  fact  all  trades,  professions  and  callings,  inteifore 
with  no  natural  rights  of  the  citizen  secured  by  our  Constitution. 
Mayor,  etc,  Mobile  v.  Tuille,  3  Ala.  137;  s.  c,  36  Am.  Deo.  441; 
Dorset's  case,  7  Port.  295;  Cooper  v.  Schnliz,  32  How.  Pr.  107,  and 
authorities  cited;  Coe  v.  Shultz,  47  Barb.  64;  Metropolitan  Boara 
of  Health  V.  Heister,  37  N.  Y.  661;  Reynolds  v.  SkuUz,  34  How. 
Pr.  147;  People  v.  Medical  Society  of  New  York,  3  Wend.  426; 
Metropolitan  Board  of  Excise  v.  BarrU,  34  N,  Y.  627;  Barbier  v. 
Connolly,  113  IT.  S.  27;  Soon  Ring  v.  Crowley,  113  IT.  a  708; 
Saaghter-House  cases,  16  Wall.  36. 

The  case  of  Yieh  Wo  v.  Hopkins,  118  U.  S.  356,  does  not  in  our 
opinion,  lend  any  favor  to  the  contention  of  appellant  The  munic* 
ipal  ordinance^  there  pronounced  invalid,  vested  in  the  board  of 
supervisors  the  arbitrary  power  to  license  public  laundries  at  their 
own  mere  will  and  pleasure,  without  regard  to  discretion  in  the 
legal  sense  of  the  term,  and  without  regard  to  the  fitness  or  com- 
petency of  the  persons  licensed,  or  the  propriety  of  the  locality 
selected  for  carrying  on  such  business.  Properly  construed  this 
case  favors  the  views  above  expressed  by  us. 

The  rulings  of  the  court  accord  with  these  views,  and  the  jndg* 

's  aflbmed.  Judgment  affirmed. 
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ANCB    GOMPAKY. 

(81  Ala.  890.) 

Inmrance — eantraet  for  building — ifuuraUe  irUerett  -^  cutignmefU. 

When  a  builder  contracts  to  furnish  materials  and  build  a  iioase  for  another 
person,  at  a  stipulated  price,  payable  in  installments  as  the  work  progresses* 
and  takes  out  a  poiicj  of  insurance  on  the  house  daring  its  construction, 
and  it  is  destroyed  bj  fire  before  completion,  the  loss  is  his,  although  he 
may  have  received  partial  payment  by  installments;  ana  having  assigned 
the  policy  to  the  person  for  whom  the  house  was  built,  the  latter  may  main- 
tain an  action  on  it,  or  may  assign  it  to  another  person  with  whom  he  had 
effected  insurance  on  the  house. 

ACTION  on  an  insarance  policy.    The  opinion  staces  the  case. 
The  plaintiff  had  judgment  below. 

Troy,  Tompkins  £  London,  for  appellanta. 
Sayre  d  Graves,  contra. 

8x0 N^^  C.  J.  It  cannot  be  questioned  that  to  maintain  an  actioni 
such  as  the  present  one,  there  must  have  been,  when  the  policy  was 
taken  ont  and  when  the  loss  occnrred,  such  ownership  or  right  as^ 
amounts  to  an  insurable  interest,  and  the  plaintiff  must  /show  him* 
self  entitled  to  assert  that  interest.  Lypwh  v.  Dalzd,  3  Bro.  Pari. 
Cas.  497;  SadUrs^  Company  v.  Badcock,  2  Atk.  554;  Wilson  v.  Hill, 
3  Mete.  66;  1  Phil.  Ins.  59;  May  Ins.,  §§  115,  116. 

Form  16,  Code  of  1876,  p.  704,  is  framed  for  a  suit  on  a  policy 
of  insurance.  It  contains  no  averment  of  property  or  insurable 
interest  in  the  plaintiff.  In  section  2079  of  the  Code  it  is  provided 
that  '^  any  pleading  which  conforms  substantially  to  the  schedule 
of  forms  atUiched  to  this  part  is  sufficient/'  Form  16  is  one  of 
said  forms.  It  must  be  inferred  that  the  legislature  treated  the 
averment  that  the  policy  was  issued  by  the  insurance  company  as 
equivalent,  prima  facie,  of  an  averment  that  the  assured  owned  an 
insurable  interest  in  the  property.  Each  count  in  the  ^omplaint  is 
sufficient  and  the  demurrer  to  it  was  rightly  overruled.  2  Brick. 
Dig.  344-5. 

On  May  26,  1884,  T.  J.  Holt,  a  builder  and  contractor,  entered 
into  a  written  agreement  with  Mrs.  Barrett  by  which  he  bound 
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himself  to  famish  the  materiak  and  baild  a  house  for  her  accord- 
ing to  certain  plans  and  specifications,  the  house  to  be  completed 
bj  October  1,  1884,  with  stipulated  forfeiture  incase  the  house  was 
not  finished  by  the  agreed  time.  Mrs.  Barrett  promised  and  agreed 
to  pay  Holt  for  so  building  the  house  '' 12,065,  which  payments 
are  to  be  made  in  installments  as  the  work  progresses,  but  she  shall 
reserve  at  least  $3uO  of  said  money  until  after  the  full  completion 
of  said  house.'' 

On  August  11,  1884,  the  building  being  in  progress.  Holt,  the 
contractor,  took  out  a  policy  in  the  Commercial  Fire  Insurance 
Company  insuring  the  building  against  damage  by  fire  in  the  sum 
of  $2,000,  and  for  two  months,  extending  to  October  10,  1884. 
Uhe  policy,  by  its  terms,  insures  Holt,  his  representatiyes  and  as- 
signs, ''against  loss  or  damage  by  fire,  to  the  amount  of  12,000, 
builders'  risk,  on  the  frame  store-house  and  dwelling  now  in  pro- 
cess of  erection,"  describing  its  locality.  The  house  was  nearing 
completion  and  Mrs.  Barrett  had  paid  Holt  near  $1,900  on  his  con- 
tract when  on  September  15,  1884,  it  was  totally  destroyed  by 
fire. 

On  August  30,  1884,  after  Mrs.  Barrett  had  so  made  the  adranoe 
payments  to  Holt  she  took  out  a  policy  from  the  Capital  City  Insur- 
ance Company  insuring  said  house  to  her  for  the  term  of  twelve 
months,  ''  against  loss  or  damage  by  fire,  to  the  amount  of  $2,000^ 
permission  granted  to  complete  the  construction  of  said  building 
and  fences.  Loss,  if  any,  payable  to  the  Home  Building  and  Loan 
Association,  as  its  interests  may  appear.'' .  The  house  when  de- 
stroyed was  still  in  the  possession  of  the  contractor  not  hating  been 
delivered  up  to  Mrs.  Barrett.  On  the  foregoing  facts  it  is  contended 
for  appellant  that  Holt  had  no  insurable  interest  in  the  property 
and  that  this  action  cannot  be  maintained. 

After  the  fire  the  policy  issued  by  the  Commercial  Fire  Insurance 
Company  was  assigned  and  transferred  by  Holt  to  Mrs.  Barrett^ 
and  by  her  to  the  Capital  City  Insurance  Company.  The  latter 
company  brings  this  suit  on  snid  policy.  We  are  not  informed  on 
what  consideration  these  ussignments  were  made.  Possibly  Holt's 
transfer  was  made  in  exoneration  of  an  asserted  liability  resting  on 
him  to  rebuild  his  house,  the  first  not  having  been  completed  and 
delivered  to  Mrs.  Barrett.  Possibly  the  Capital  City  Insurance 
Company  paid  the  loss  to  Mrs.  Barrett  or  to  her  appointee,  and  she 
in  consideration  thereof  transferred  to  it  the  policy  sued  on  in  this 
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action.  If  these  sarmises  be  trne  this  is  bat  a  contest  between  the 
two  insurance  companies  as  to  which  shall  bear  the  ultimate  loss. 
''  It  may  be  said  generally,"  says  May  in  his  work  on  Insurance, 
section  76,  speaking  of  what  will  constitute  an  insurable  interest, 
'*  that  while  the  earlier  cases  show  a  disposition  to  restrict  it  to  a 
clear,  substantial,  vested  pecuniary  interest,  and  to  deny  its  appli- 
cation to  a  mere  expectancy  without  any  vested  right,  the  tendency 
of  modem  decisions  is  to  relax  the  stringency  of  the  earlier  cases 
and  to  admit  to  the  protection  of  the  contract  whatever  act,  event, 
or  property  bears  such  a  relation  to  the  person  seeking  insurance^ 
that  it  can  be  said  with  a  reasonable  degree  of  probability  to  have 
a  bearing  upon  his  prospective  pecuniary  condition.  *  «  *  Yet 
such  a  connection  must  be  established  between  the  subject-matter 
insured  and  the  party  in  whose  behalf  the  insurance  has  been  ef- 
fected as  niay  be  sufiScient  for  the  purpose  of  deducing  the  exist- 
ence of  a  loss  to  him  from  the  occurrence  of  an  injury  to  if  And 
in  section  80  the  same  author  says  :  **  Whoever  may  fairly  be  said 
to  have  a  reasonable  expectation  of  deriving  pecuniary  advantage 
from  the  preservation  of  the  subject-matter  of  insurance,  whether 
that  advantage  inures  to  him  personally,  or  as  the  representative  of 
the  rights  or  interests  of  another,  has  an  insurable  interest.  *  *  * 
That  the  person  may  suffer  loss  is  a  sufficient  foundation  for  his 
daim  to  an  insurable  injtcxest."  Where  verjuroperty,  either  by  fonse 
of  law  or  by  the  contract  of  the  parties,  is  so  charged,  pledged  or 
hypothecated  that  it  stands  as  a  security  for  the  payment  of  a  debt 
or  the  performance  of  a-legal  duty,  each  of  the  parties —  the  owner 
of  the  lien,  and  the  person  against  whose  property  it  exists — has 
an  insurable  interest  in  the  property.  The  one,  that  the  security 
shall  remain  sufficient ;  the  other,  that  it  may  be  kept  unimpaired 
and  the  property  restored  to  his  use  or  enjoyment  in  whole  or  in 
part,  after  the  incumbrance  is  relieved.  And  each  may  insure  his 
separate  interest  at  one  and  the  same  time  without  incurring  the 
imputation  of  double  insurance,  provided  the  applications  and 
policies  are  the  individual  and  separate  acts  of  each.  May  Ins., 
g§  80-87  inclusive;  1  Arnold  Ins.  *229  et  seg.;  Flanders  Fire 
Ins.  342  ei  seq.;  Columbia  Iw*.  Co,  v.  Lawrence,  2  Pet.  25 ;  In- 
surance Co.  V.  Stimton,  103  IT.  S.  25;  4  Field's  Lawyers^  Brie&, 
282  ei  Sf^q.;  Trader;*"  Ins.  Co.  v.  Roberiy  9  Wend.  404  ;  Tifhr  v. 
^fna  Fire  Ins.  Co.,  VI  Wend.  607 ;  Cone  v.  Niagara  Ins.  Co.^  60 
N.  Y.  <nn ;  Sturm  v.  Atlaniic  Mat  Ins.  Co.,  63  N.  Y.  77 ;  Ear- 
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vey  T.  Cherry y  76  N.  Y.  436;  Cumberland  Bone  Co.  y.  Amies  Ine. 
Co.,  64  Me.  466;  Hough  y.  Peopleff  Fire  Ine.  Co.,  36  Md.  400; 
PranJcKn  Fire  Ine.  Co.  y.  Ooaiee^  14  Md.  285  ;  Proteiiion  Fire  Ine. 
Go.  T.  Hatty  15  B.  Monr.  411 ;  AgricitUural  Fire  Ins.  Co.  v.  Clancey, 
9  Bradw.  137 ;  Carter  y.  Humboldt  Fire  Ins.  Co.y  12  Iowa,  287. 
In  the  laat  case  it  wasaaid,  ''any  interest  is  insurable,  if  the  peril 
against  which  insurance  is  made  would  bring  upon  the  insured,  by 
its  immediate  and  direct  effect,  a  pecuniary  loss. 

There  are  cases  in  the  books  where  persons  having  oniy  a  lien  on 
property  to  secure  the  payment  of  money  due  them,  have,  with 
their  own  means,  and  in  their  own  names,  taken  insurance  on  such 
property,  the  lienor  having  no  participation  or  agency  in  procuring 
the  insurdnce,  and  not  being  in  any  manner  provided  for  in  the 
policy.  Property  insurance  being  only  a  contract  of  indemnity  per- 
sonal to  the  assured,  it  is  held  that  destruction  of  the  property  and 
payment  of  the  loss  does  not  inure  to  the  benefit  of  the  debtor  who 
has  pledged  the  security.  It  leaves  the  debt  still  subsisting, 
nnaffected  by  the  payment  of  the  loss.  The  reasons  assigned  are 
that  the  debtor  paid  nothing  for  the  insurance,  did  not  solicit  it^ 
and  the  policy  makes  no  provision  for  his  indemnification.  In  such 
cases  the  debt  remains  in  full  force  and  collectible,  the  same  as  if 
nothing  had  been  paid  on  the  policy.  White  y.  Brown,  2  Gush. 
412 ;  King  v.  tSfaie  Mut.  Fire  Ins.  Oo.y  7  Gush.  1 ;  8.  c,  54  Am. 
Dec.  683  ;  Suffolk  Fire  Ins.  Co.  y.  Boy  den,  9  Allen,  123  ;  Cushing 
V.  Thompson^  34  Me.  496 ;  Concord  Union  Mut.  Fire  Ins.  Co.  y. 
Wttodbury,  45  Me.  447 ;  Hadley  y.  N.  H.  Fire  Ins.  Co.,  55  N.  HL 
110;  Steele  y.  Franklin  Fire  Ins.  Co.,  17  fenn.  St.  290;  Ely  y. 
Elyy  80  111.  532  ;  Althorf  r.  Wolfe,,  22  N.  Y.  355 ;  Hamner  v. 
Johnson,  44  111.  192.  See  also  Mer.  Ins.  Co.  y.  Mazange,  22  Ala. 
168 ;  AL  Mar.  Ins.  Co.  y.  La.  St.  Ins.  Co.,  8  La.  Ann.  I ;  s.  c,  28 
Am  Dec.  117  ;  Kingy.  Preston,  11  La.  Ann.  95  ;  Clinton  v.  Ins.  Co., 
45  N.  Y.  454 ;  Henson  \.  Blackwell,  4  Hare,  434.  It  cannot  be 
denied  however  that  in  cases  of  this  character,  the  creditor  realizes 
donble  satisfaction — a  result  somewhat  opposed  to  sound  commer- 
cial morality. 

Another  principle  however  is  gaining  foothold,  which  may  be 
considered  the  natural  outgrowth  of  the  seeming  hardship  of  the 
donble  satisfaction  mentioned  above.  It  recognizes  the  fact  that  the 
two  interests,  such  as  that  of  the  mortgagor  or  lienor  on  the  one 
side  or  the  mortgagee  or  lienee  on  the  other,  and  all  kindred  rela- 
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tions  are  each  separately  insarable.  It  treats  the  insarance  obtained 
on  property  thus  held,  when  there  are  no  stipulations  to  the  con- 
trary, as  simply  an  insurance  of  the  interest  of  the  party  who  obtains . 
the  policy,  and  in  no  broader  sense  an  insurance  of  the  property. 
Hence,  when  one  holding  property  in  mortgage,  pledge,  or  hypothe- 
cation, as  security  merely,  obtains  insurance  upon  it,  he  simply 
strengthens  his  security^  and  obtains  indemnity  against  its  impair- 
ment by  the  casualty  insured  against.  The  insurer  in  such  case  is 
held  to  be  a  guarantor,  or  indemnifier  of  the  insured,  that  the  debt 
or  duty  shall  not  become  lost  or  forfeit,  by  the  destruction  of  the 
security  or  pledge.  If  the  debt  be  paid,  or  duty  performed,  then 
even  a  destruction  of  the  property  insured  gives  no  right  of  action 
against  the  insurer.  And  if  in  case  of  fire,  the  insurer  indemnifies 
the  assured  by  paying  the  loss,  such  insurer  thereby  becomes  sub- 
rogated to  the  rights  of  the  creditor  or  lienee  against  the  debtor, 
and  may  compel  payment  in  reimbursement  of  the  loss  it  had  paid. 
In  the  case  of  Sussex  Co.  MuL  Ins.  Co.  v.  Woodruff y  2  Dutch.  541  — 
a  case  before  the  New  Jersey  Court  of  Errors  and  Appeals  —  this 
precise  question  was  considered  in  a  very  important  case.  The  court 
said  :  **  A  mortgagor  and  mortgagee  may  both  insure  their  respect- 
ive interests  in  the  same  building.  The  mortgagee  insures  his 
debt,  and  if  before  the  policy  expires  the  debt  is  paid,  from  that 
time  the  policy  ceases  to  have  any  operation.  The  mortgagor  has 
no  interest  in  such  a  policy.  If  the  property  is  destroyed  by  fire, 
the  insurer,  upon  paying  the  insurance,  is  entitled  to  an  assign- 
ment of  the  mortgage,  if  the  money  paid  amounts  to  the  sum 
secured  by  the  mortgage.  If  it  is  less,  then  he  has  an  equitable 
lien  upon  the  security  in  the  hands  of  the  mortgagee,  to  the  extent 
of  the  insurance  money  so  paid." 

The  case  of  North  British  d  JUer.  Ins.  Co.  v.  London,  Liverpool 
dt  Globe  Inn.  Co.,  5  Gh.  Div.  569,  was  decided  in  1877.  It  was  a 
great  case.  Great  by  reason  of  the  amount  involved,  and  great 
because  it  was  heard  before  the  lord  justices  of  the  High  Court  of 
Justice  of  England.  The  facts  were  that  Bamett  &  Co.  were  wharf- 
ingers, and  doing  a  storage  business  at  Rotherhithe.  The  measure 
of  their  liability  for  merchandise  stored  with  them  was  by  custom 
of  trade,  precisely  that  of  common  carriers.  They  were  insurers 
against  all  casualties,  save  those  resulting  from  the  act  of  Gknl,  or 
public  enemies.  AH  merchandise  stored  with  them  was  fully 
coveted  by  insurance  policies,  issued  by  various  insurance  com- 
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paniee  to  theniy  their  dnterest  being  described  in  the  policies  as  '^  the 
assared's  own,  in  trast,  or  on  commission,  by  which  they  are  re- 
sponsible." The  North  British  and  Mercantile  Insurance  Com- 
pany bad  issued  to  them  one  of  these  policies^  which  was  of  force 
at  the  time  of  the  loss  hereafter  described.  Bodocanachi  ft  Co., 
merchants,  had  stored  with  Bamett  >ft  Co.  merchandise  worth 
£40,000  sterling,  on  which  they  had  partial  insurance  in  their  own 
faror  as  merchants.  The  London,  Liverpool  and  Olobe  Insurance 
Company  had  issued  one  of  the  policies  to  Bodocanachi  ft  Co^  The 
merchandise  was  destroyed  by  fire,  not  the  act  of  Ood,  nor  of  the 
public  enemy,  and  the  insurers  of  Barnett  ft  Co.  fully  indemnified 
them  for  the  loss,  who  thereupon  paid  Bodocanachi  &  Co.  their 
share  of  the  loss.  This  suit  was  then  brought  by  one  of  the  insur- 
ers of  Bamett  ft  Co.,  which  had  aided  in  paying  their  loss,  against 
the  London,.  Liverpool  and  Olobe  Insurance  Company  to  compel 
the  latter  company  to  make  contribution.  The  prayer  of  the 
bill  was  denied.  The  principle  of  'the  decision  may  be  gathered 
from  the  following  language,  extracted  from  the  opinions  in  the 
cause. 

The  lord  justice  said:  *'  There  may  be  cases,  where  although 
two  different  persons  insured  in  respect  of  different  rights,  each  of 
them  can  recover  the  whole,  as  in  the  case  of  mortgagor  and  mort^ 
gagee.  But  whenever  that  is  the  case  it  will  necessarily  follow  that 
one  of  thesie  tw6  has  a  remedy  over  against  the  other,  because  thd 
same  property  cannot  in  value  belong  at  the  same  time  to  two 
different  persons.  Each  of  them  may  have  an  interest  which  enti-^ 
ties  him  to  insure  for  the  full  value,  because  in  certain  events,  for 
instance,  if  the  other  person  become  insolvent,  it  may  be  he  would 
lose  the  full  value  of  the  property,  and  therefore  would  have  in  law 
an  insurable  interest;  but  it  must  be  that  if  each  (has  the  right  to) 
recover  the  full  value  of  the  property  from  their  respective  ofiSces 
with  whom  they  insure>  one  office  must  (in  the  nature  of  things) 
have  a  remedy  against  the  other.  I  think  whenever  that  is  the 
case,  the  company  which  has  insnced  the  person  who  has  the  remedy 
over,  succeeds  to  his  right  of  remedy  over,  and  then  it  is  a  case  of 
subrogation."  To  the  same  effect  are  the  following  authorities: 
^ina  Fire  If^.  Co.  v.  TyUr,  16  Wend.  385;  8.  c,  30  Am.  De6.  90; 
In  re  Kip  v.  Receivers  MuL  Fire  Ins.  Co.,  4  Edw.  CJi.  86;  Exe4i^ 
sior  Ins.  Co.  v.  Royal  Ins.  Co.,  55  N.  Y.  3*3;  s.  c,  14  Am.  Bep. 
37  U  Honore  y.  fjamar  Fire  Ins.  Co.,  51  111.  409;  Norwich  Fire 
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/iM.  Co.  Y.  BimMT,  62  nU  443;  W^sMmUr  Fire  In$,  Go.  y.  Fastm^, 
90  III  121;  Oodsall  r.  BoUhro,  9  East,  72. 

May,  in  his  excellent  work  on  Insnranoe,  seotion  457  and  note, 
scarcely  gives  his  full  assent  to  the  doctrine  stated  above,  when 
applied  to  oases  of  mere  contract  liability  to  answer  over.  We 
think  however  that  the  principle*  stands  on  impregnable  groiind% 
and  wiU  follow  it. 

It  is  certainly  true  that  the  contract  betwen  Holt  and  Mrs.  Bar- 
rett rested  on  what  are  called  in  the  books  independent  covenants, 
lie  was  not  required  to  wait  until  the  entire  work  was  couipleted 
before  demanding  his  pay;  at  least,  before  demanding  all  except 
$300  of  the  entire  price.  Davin  v.  Preston^  6  Ala.  83;  Terrtf  v. 
Duntze,  2  H.  BL  389;  Cunningham  v.  Morrett,  10  Johns.  212;  8. 
c.>  6  xVm.  Dec.  332;  Richardson  v.  Shaw,  1  Mo.  App.  234.  Cun- 
ningham V.  Morrelly  departs  from  Terry  v.  Dunize,  in  one  partion- 
liur,  not  material  to  this  case.  Partridge  v.  Forsyth,  29  Ala.  200, 
is  relied  on  as  showing,  first,  Chat  the  contract  in  the  present  case 
was  not  an  entire  one;  and  second,  that  Holt  had  no  insurable  in- 
terest, and  therefore  there  can  be  no  recovery.  Partridge  v. 
Forsyth  did  not  present  its  points  very  saliently.  Examining  the 
report  of  that  case,  it  cannot  fail  to  be  seen  that  the  appellee 
obtained  in  the  trial  court  all  his  testimony  entitled  him  to,  if  not 
more.  The  question  of  merit  presented  in  this  court  was,  whether 
there  was  any  testimony  tending  to  disprove  the  entirety  of  the 
oontroct.  We  held  there  was,  and  there  being  no  error  in  the  rul- 
ings of  the  court  on  this  question,  the  judgment  of  the  trial  court 
was  affirmed.  As  we  have  said,  that  case  presented  the  single 
inquiry,  whether  Forsyth's  completion  of  the  building  was  a  condi- 
tion precedent  to  his  right  to  demand  compensation  as  the  work 
progressed;  and  we  ruled  there  was  some  testimony  tending  to 
disprove  such  term  of  the  contract.  Whether  Forsyth,  the  con^ 
tractor,  was  under  a  corresponding,  independent  covenant  to 
rebuild,  complete  and  deliver  the  house  after  the  burning,  was 
neither  presented,  nor  decided  nor  considered. 

The  real  question  in  this  case  is  whether  Holt,  at  the  time  of  the 
fire,  had  an  insurable  interest  in  the  building.  That  depends  on 
another  inquiry;  was  he  bound  under  his  contract  to  rebuild  the 
house,  in  the  event  of  its  destruction  before  completion  and  deliv- 
ery, or  failing  to  do  so,  was  he  bound  to  refund  to  Mrs.  liarrett 
the  money  she  had  paid  him?    In  discussing  this  question,  we  may 


UEUEMB£B  TEEM,  1886.  Igg 

GoDuiiercial  Fire  Insanmoe  ComiMuij  ▼.  CftpUal  Oitj  loMinMiee  Comimiij. 


treat  the  Capital  Oitj  Insurance  Oompany  and  Mrs.  Barrett  as  one^ 
and  the  Oommercial  Fire  Insarance  Company  and  Holt  as  one. 
Or  we  may  ignore  both  policies  of  insurance^  and  treat  the  conten- 
tion as  a  suit  by  Mrs.  Barrett  against  Holt  to  recover  damages  for 
not  building  and  completing  the  house  according  to  the  plans  and 
specifications.  If  she  could  reoorer  in  such  suit,  then.  Holt's  lia- 
bility to  her  constituted  an  insurable  interest  in  him,  and  the  pres- 
ent action  is  maintainable. 

There  are  cases  which  hold  that  when  a  shipbuilder  contracts  to 
build  or  repair  a  ship  and  furnish  the  materials  at  an  agreed  price, 
but  to  be  paid  in  installments  as  the  work  progresses,  the  ship 
becomes  the  property  of  the  employer,  pro  tanto^  as  the  payments 
are  made.  Wood  ▼.  BbIU  decided  in  Queen's  Bench,  5  Ellis  & 
31ackb.  772,  and  in  the  Court  of  Exchequer,  6  b.  355;  8.  o.,  34 
Eng.  L.  and  Eq.  178;  Wood  ▼,  Assignee,  5  B.  &  Aid.  942;  Clark 
T.  Speiice,  4  Ad.  &  Ell.  448.  These  however  were  cases  where  the 
shipbuilder  had  become  bankrupt,  and  the  question  was  whether 
the  employer,  whose  money  had  probably  procured  the  materials 
and  paid  for  the  labor,  should  be  remitted  to  the  status  of  a  general 
creditor.  They  were  cases  of  hardship,  and  the  rulings  sustained 
th^  claims  of  the  employers.  So  in  the  case  of  Meneione  y.  Aih- 
awes,  3  Burr.  1592,  the  question  arose  on  the  repairs  of  a  ship, 
where  the  ship  was  burned  in  dock  before  the  repairs  were  com- 
pleted. Lord  Makspield  ruled  that  the  owner  was  liable  for  the 
work  which  had  been  done  before  the  ship  was  burned*  A  distinc- 
tion may  perhaps  he  drawn  between  a  claim  for  repairs,  and  the 
claim  for  the  construction  of  an  entire  ship. 

So,  inChittyon  Contracts  (8th  Am.  ed.),  *474,  is  this  language: 
^*  The  destruction  of  work  by  an  accidental  fire  or  other  misfor- 
tune, before  it  is  finished  or  delivered,  does  not  deprive  the  work- 
man of  his  right  of  remuneration  to  the  extent  of  the  work  pert 
formed,  unless  by  the  express  and  uniform  custom  of  the  trade  no 
payment  is  to  be  made  until  the  work  is  completed  and  delivered. 
The  author  cites  in  support  of  the  first  principle  the  case  of  Mene-^ 
tone  V.  Athawes,  supra,  and  in  support  of  the  exception  another 
ruling  of  Lord  Mansfield,  found  in  Oillet  v.  Mawnmn,  1  Taunt. 
137.  In  the  latter  case  a  printer  had  bound  himself  to  print  and 
deliver  a  number  of  copies  of  a  book,  had  com^pleted  and  delivered 
a  part,  when  the  residue,  in  an  incomplete  state,  were  burned.  He 
sued  to  recover  for  the  copies  delivered,  and  it  was  ruled  he  could 
Vol.  LX  —  22 
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not  recover.  It  is  doabtf  ul  if  this  raling  can  be  vindicated,  unless 
the  books  delivered  in  part  performance  had  been  restored  to  the 
printer.  ' 

.  In  Andrews  v.  Duranty  11  N.  Y.  35;  s.  O.,  62  Am.  Dec.  55,  th^ 
foregoing  cases  were  reviewed,  and  the  doctrine  ably  discnssed  by 
Judge  DEt^io.  He  dissented  from  them  entirely,  as  declarative  of 
a  general  principle,  and  fortified  bis  opinion  with  an  ample  array 
of  authorities.  He  said:  '^In  general  a  contract  for  the  building 
of  a  vessel  or  other  thing  not  yet  m  esse,  does  not  vest  any  prop- 
erty in  tbe,  party  for  whom  it  is  agreed  to  be  constructed,  during 
the  progress  of  the  work,  nor  until  it  is  finished  and  delivered,  or 
at  least  ready  for  delivery^  and  approved  by  such  party.  And  the 
law  is  the  same  though  it  be  agreed  that  payments  shall  be  made 
to  the  builder  during  the  progress  of  the  work,  and  such  payments 
are  made  accordingly.''  And  the  following  cases  fully  sustain  the 
doctrine  asserted  by  Judge  Dbnio:  Mucldow  v.  Mangles^  1  Taunt; 
318;  Adams  v.  Mchoh,  19  Pick.  275;  8.  o.,  30  Am.  Dec.  137; 
Boyle  V.  Agawam  Canal  Co.,  2*^  Pick.  381;  a.  c,  33  Am.  Dec.  1A%\ 
Laidler  v.  Burlinaon,  2  Mees.  &  Wells.  602;  Merrill  v.  Johnson^ 
7  Johns.  473;.  8.  c,  5  Am.  Dec  289;  Johnson  v.  Hunl,  11  Wend. 
135;  Gregory  v.  Slryker,  2  Denio,  628;  HaUerline  v.  Rice,  62  BarbJ 
593;  Scull  v.  Shakespeare,  75  Penn.  St.  297;  Philadelphia  v.  Brooke, 
81  Penn.^  St.  23;  West  Jersey  R,  Co.  v.  Trenton  Car  Works  Co., 
32  N.  J.  Law,  517;  Elliott  v.  Edwards,  35  N.  J.  Law,  265; 
36  N.  J.  Law,  449;  Williams  v.  Jackman,  16  Gray,  514;  Wright  y; 
Tetlow,  99  M^ss.  397;  Oreen  v.  Hall,  1  Houst.  506;  CowgiJl  v.  Ford, 
2  Honst.  164;  Calias  Steamboat  Co.  y;  Scvdder,  2  Black.  372; 
1  Benj.  Sales  (4th  Am.  ed.),  §§408-413. 

It  will  be  seen  by  comparing  the  authorities  cited  above  that  the 
American  rule  differs  from  the  English.  We  think  those  on  this 
side  the  Atlantic  rest  on  a  much  sounder  basis,  and  we  will  follow 
them.* 

The  house  not  having  been  finished  nor  delivered  by  Holt  to  Mrs. 

Barrett,  its  destruction  was  his  loss.    He  therefore  had  an  insurable 

interest. 

Judgment  affirmed. 
CL0PT019',  J.>  not  sitting. 

•See  notes,  86  AoL  Bep.  43Xt\  88  Am.  Bep.  20a— Rbp. 
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i   ■  ■  • 

(81A]a.  488^ 

JUurM— HMMA^n^iy — ted  0/ annexaUai^ 

The  mere  a^  of  maohlnery  in  a  mill  doee  not  render  it  a  fixture,  bat  the  qaes* 
tion  ai  ways  depends  on  the  nae,  natitlm  and  eliaraeter  of  the  annexation^  anA 
on  the  intuition  of  the  parties.* 

. ,  .  .        »      . 

MOBTOAQE  foreclosure.    The  opiniou  statoi  the  oaee.    The 
defendant  had  judgment  below*  . 

Sadler  A  Holmes^  for  appellant. 

(7.  8.  O.  Doster,  contra. 

Stokb,  C.  J.  The  object  of  the  present  bill  is  the  foreclosure  of 
II  mortgage.  The  mortgajge  wad  made  to  seculre  the  payment  of 
debts  therein  enumerated.  It  conyejs  only  reU  estate,  consisting 
of  thbee  several  lots  in  the  town  of  PrattvUle,  describing  them  by 
fixed  beginnings,  meted,  bearings  and  dimensions.  At  the  end  of 
the  description  of  one  of  the  lotfi(  conveyed  is  the  following  clause: 

**  The  above^escribed  lot  or  p&rcel'  of  land,  embracing  the  factory 
building  used  as  a  cotton  mill;  also  the  canal  or  race  conducting 
the  water  to  the  wheel  propelling  the  machinery  in  said  cotton 
mill.'*  The  mortgage  was  executed  under  a  resolution  of  the 
stockholders  of  the  Prattville  Manufacturing  Compaihy,  a  private 
corporation,  at  a  meeting  held  for  the  purpose.  By  that  resolu- 
tion the  secretary  of  the  company  was  ''authorized,  empowered 
and  directed  to  make,  execute  and  deliver  *  *  *  for,  and  as 
the  secretary  of  the  Prattville  Manufacturing  Company  No.  1,  a 
mortgage  or  lien  upon  all  the  real  estate  belonging  to  said  company.^' 
Ko  authority  was  given  to  mortgage  personalty,  and  none  was 
mortgaged.  The  sole  question  sought  to  be  raised  by  the  assign- 
ments of  error  is,  to  what  extent  does  the  mortgage  of  the  realty 
carry  with  it  the  machinery  that  was  employed  in  operating  the 

*See  IIutMns  ▼.  Mcutenon  (46  Tex.  551),  36  Am.  Rep.  286;  Thonuu  v.  Demi 
ae  Mo.  73),  43  Am.  Bep.  756;  MeConneU  ▼.  Blood  (123  Mass.  47),  25  Am.  Rep. 
12;  ITubbeU  ▼.  Bait  Cambridffe,  Oc,,  Bank  (132  Mass.  447),  42  Am.  Rep.  446^ 
and  note  447. 
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cotton  mill?  To  what  extent  has  such  machinery  become  a  part  of 
the  realty,  so  as  to  pass  under  the  mortgage? 

The  charge  in  the  bill  under  which  relief  is  claimed  as  to  the 
machinery  is  in  the  following  language:  ''  Orator  further  ayers  that 
at  the  time  of  the  execution  of  said  mortgage,  and  since  that  time, 
the  said  PrattYille  Manufacturing  Company  No.  1,  had  and  have 
attached  and  fixed  to  the  realty  large  amounts,  parcels  and  articles 
of  machinery,  such  as  are  usually  employed  m  the  cotton  numufact- 
nring  business,  and  your  orator  avers  that  said  machinery  so  fixed 
and  attached  to  the  realty  has  become  a  part  thereof,  and  your 
orator  has  a  lien  thereon  by  virtue  of  said  mortgage,  and  the  same 
is  bound,  together  with  the.  realty,  for  the  payment  of  his  said 
debt.^  The  bill  contains  no  other  description  of  the  machinery  or 
fixtures  sought  to  be  subjected.  The  prayer  of  the  bill  is,  that 
said  mortgage  be  declared  '*a  lien  upon  the  property  therein 
described,  and  upon  all  the  machinery  affixed  to  the  realty.'' 

The  answer  admits  that  certain  enumerated  articles  of  machinery 
are  so  attached  to  the  freehold  as  to  be  a  part  of  the  realty,  while 
as  to  other  parts,  it  denies  that  they  are  so  attached  as  to  pass 
under  the  granting  clauses  of  the  mortgage.  Schedules  are  attached 
containing  the  names  and  number  of  each,  together  with  a  descrip- 
tion of  the  rooms  in  the  factory  m  which  it  was  said  they  were.  It 
is  not  shown  how  and  to  what  extent  these  various  articles  of 
machinery  were  attached  to  the  realty,  if  attached,  or  used  at 
alL  The  bill  was  filed  September  6,  the  answer  September  30, 
and  the  decree  of  the  chancellor  was  rendered  October  5,  all 
in  1886.  No  testimony  is  found  in  the  record,  and  we  suppose 
none  was  taken,  as  no  sufficient  tinie  therefor  intervened  between 
the  filing  of  the  answer  and  the  rendition  of  the  decree,  granting 
relief  to  complainant.  In  the  decree,  'Mt  is  ordered  and  decreed 
that  complainant's  said  mortgage  is  a  lien  upon  the  property 
therein  mentioned,  and  that  the  same  be  foreclosed.  But  as  there 
is  some  question  as  to  what  machinery  is  included  in,  or  upon  which 
said  mortgage  is  alien,  it  is  ordered  and  decreed  that  all  fixtures  upon 
the  realty  mentioned  in  said  mortgage,  or  placed  upon  the  premises 
after  the  execution  of  the  mortgage,  are  subject  to  the  mortgage 
lien,  both  of  machinery  and  other  property;  but  movable  property 
or  property  which  is  not  a  fixture,  and  which  was  not  mentioned  in 
said  mortgage,  whether  placed  on  the  premises  before  or  after  the 
execution  of  the  mortgage,  is  not  subject  to  the  mortgage  lien.'* 
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All  the  aathorities  agree  that  no  precise,  unerring  rale  can  be 
laid  down,  applicable  to  allcaseft,  which  defines  the  precise  boundary 
which  separates  morable  chattels  from  immovable  fixtures.  It 
Taries  with  the  different  relations  of  parties,  and  is  largely  depend- 
ent on  intention,  either  shown  or  inferred.  Tillman  y.  De  Lacy 
(MSS.)>  Ala.;  1  Jones  Mort,  §  428;  Winslow  y.  iter.  Ins,  Co.,  4 
Mete.  30t>.     We  need  not  however  pursue  this  inquiry. 

The  decree  of  the  chancellor,  copied  above,  is  free  from  objection, 
as  far  as  it  goes.  It  lays  down  a  correct  rale;  for  it  is  certainly 
true  that  only  such  personalty  as  has  in  legal  contemplation  Imh* 
come  annexed  or  affixed  to  the  realty,  passes  under  a  conveyance 
of  the  land.  As  we  have  said,  this  record  does  not  inform  us  to 
what  extent,  if  at  all,  any  of  the  machinery  was  annexed  or  at- 
tached to  the  freehold,  so  as  to  become  a  part  of  it.  Hence,  thd 
chancellor  could  not  have  ruled,  on  the  evidence  before  him,  that 
complainant  was  entitled  to  greater  relief  than  defendant  had  ad- 
mitted in  its  answer.  If  the  answer  was  not  full  enough,  proof 
should  have  been  made,  so  as  to  have  the  court's  ruling  on  its  suf- 
ficiency. As  to  the  machinery  which  is  the  foundation  of  the  as^ 
signments  of  error  in  this  case,  the  language  of  the  answer  is,  that 
it  ^*  is  loose,  and  has  ever  been  loose  and  unfastened  machinery, 
and  that  the  same  is  not  now,  and  never  has  been  in  any  way  at^ 
tached  to,  or  fixed  to  the  said  factory  building,  or  real  estate  or  realty 
embraced  and  described  in  said  mortgage.  *'  The  court  cannot  be 
supposed  to  have  any  judicial  knowledge  of  the  character  or  uses 
of  the  machinery  here  referred  to,  and  hence  cannot  say  the  chan- 
cellor erred  in  ffdling  to  rule,  on  the  language  of  the  answer  alone, 
whether  or  not  such  machinery  passed  under  the  mortgage  of  the 
realty.  We  speak  of  it  as  a  failure  of  the  rule,  for  he  certainly  did 
not  decree  that  any  part  of  the  machinery  was  not  covered  by  the 
mortgage.  He  simply  declared  a  rule,  in  very  general  terms  it  is 
true,  but  nevertheless  free  from  error. 

There  are  cases  which  hold  that  when  a  building  is  constructed 
for  milling  or  manufacturing  purposes,  and  is  so  employed,  all  the 
machinery  and  appliances  used  in  connection  with  the  business, 
whether  attached  in  any  way  to  the  realty  or  not,  become  part  of 
the  realty,  and  a  mortgage  simply  of  the  land  carries  with  it  such 
machinery  and  apphances,  oven  without  any  mention  being  made 
thereof.  Vriorlifes  v.  McGinniR,  48  X.  Y.  278;  P%erc$  v.  Oeorge, 
108  Mass.  78;  8.  c,  11  Am.  Rep.  310;  Farrar  y,  Stackpop,  •> 
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Oreenl.  154;  8.  o.,  19  Am.  Dec.  201;  Parsons  y.  Oopeland,  38  Me. 
537;  s.  0.,  54  Am.  Deo.  628;  Ottumwa  W.  Mill  Oo.  y.  JJawley,  44 
Iowa,  57;  8.  c,  24  Am.  Bep.  719;  Winslow  y.  Mer.  Ins.  Co^  4 
Mete.  306;  8.  0.,  38  Am.  Dec.  368;  sSiockwett  y.  Camptell,  39  Conn. 
362;  8.  c,  12  Am.  Bep.  393;  Millikin  y.  Armstrong,  17  Ind.  456; 
Queen^  ex  rel,  y.  Lee,  L.  B.,  1  Q.  B.  241;  Holland  y.  Hodgson,  L.  B., 
7  C.  P.  241;  Hoskin  v.  Woodward,  45  Penn.  St.  42. 

Our  own  coarfc  has  not  gone  to  this  extreme  length.  McDaniel 
Y.  Moody,  3  Stew.  314;  Tillman  y.  DeLacy  (MS8.),  Ala.  With 
ns  mere  use  in  connection  with  a  business,  does  not  necessarily  so 
annex  machinery  to  the  realty  as  to  constitute  it  a  part  of  it.  In- 
tention is  more  or  less  a  factor  in  such  inquiries. 

Many  of  the  adjudged  cases  declare  the  rule  as  follows:  The  cri- 
terion of  a  fixture  applicable  to  a  mill  or  manufactory,  is  the  result- 
ant of  three  requisites:  First,  actual  annexation  to  the  realty,  or 
something  appurtenant  thereto.  Second,  application  to  the  use  or 
purpose  to  which  that  part  of  the  realty  with  which  it  is  connected 
is  appropriated.  Third,  the  intention  of  the  party  making  the  an- 
nexation, to  make  a  permanent  accession  to  the  freehold.  Tsaf  y. 
Hewitt,  1  Ohio  St.  511;  8.  c,  59  Am.  Dec.  634:  1  Jones  Mort., 
§§  428, 444;  Quiaby  y.  Man.  Co.,  24  N.  J.  Eq.  260;  KevsY.  Paxlon, 
26  N.  J.  Eq.  107;  Blancke  y.  Rodgers,  26  N.  J.  Eq.  5t>3;  Capen  y. 
Peckham,  35  Conn.  88;  Brennan  y.  Whitaker,  15  Ohio  St.  446;  Gram 
Y.  BriglMm,  II  N.  J.  Eq.  29;  Hutchinson  y.  Kay,  23  BeaY.  413. 

As  we  haYC  said  aboYe,  the  precise  point  at  which  a  chattel  loses 
its  character  as  such,  and  becomes  part  of  the  realty,  is  difficult, 
if  not  impossible  to  define  by  any  fixed  rule  applicable  to  all 
cases.  It  depends  so  much  on  the  use,  on  the  nature  and  ex- 
tent of  annexation,  if  any,  and  on  the  intention  with  which  the 
machinery  is  applied,  that  we  find  ourseWes  without  sufficient  in- 
formation on  which  to  formulate  a  rule  applicable  to  it.  We  repeat, 
as  far  as  the  chancellor  proceeded  in  his  decree,  his  ruling  is  free 
from  error.     The  present  appeal  brings  before  us  only  his  ruling. 

If  the  attempt  were  made  to  have  us  consider  the  register's  find- 
ings and  report,  there  are  two  reasons  why  we  could  not  do  so. 
First,  the  chancellor  has  not  acted  on  the  register's  report.  Pro- 
ceedings before  the  register  can  never  come  immediately  before  us. 
The  chancellor  must  first  act  upon  them,  and  from  his  rulings  only 
can  an  appeal  be  prosecuted  to  this  court.  But  there  is  a  second 
reason  why  the  register's  action  in  this  case  can  never  be  considered. 
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either  by  the  chancellor  or  by  this  conrt,  as  we  understand  the 
chancellor's  decree.  After  declaring  the  general  rule  copied  and 
commented  on  above,  the  decree  proceeds,  as  follows:  ''Now,  by 
consent  of  parties  in  open  court  filed  in  writing,  it  is  ordered  and 
decreed  that  it  be  referred  to  the  register  to  ascertain  and  report 
what  machinery,  if  any,  is  not  now  liable  to  said  mortgage  lien, 
under  the  rule  above  stated,  and  also  what  machinery  is  fixed  and 
liable;  which  report  is  agreed  by  the  parties  shall  be  final.''  This 
consent  decree  precludes  all  exception  to  the  findings  of  the  regis- 
ter, dnd  it  would  seem,  places  them  on  the  high  plane  of  an  arbitra- 
ment and  award. 

There  is  no  error  shown  in  the  record,  and  the  decree  of  the 
chancellor  ia  affirmed.  Decree  affirmed. 


Noble's  Administbatob  t.  Mossa 

CU  Ala.  lUO.) 
Fhwid — eonkriieUee — father  and  adult  daughter — third  penan  teith  notiee. 

BnsinesB  transactions  between  a  father  and  his  anmarried  daughter,  who  is  ol 
age,  bat  who  continues  to  reside  with  him  as  a  member  of  his  family,  bj 
which  she  assumes  a  pecuniary  obligation  for  his  benefit,  are  regarded  in 
equity  ais  transactions  between  persons  occupying  a  fiduciary  relation  toward 
each  other,  and  wUl  not  be  sustained  or  enforced,  unless  the  presumption. 
.  of  undue  infiuenoe  is  rebutted,  and  it  is  shown  that  the  daughter  acted  with; 
full  knowledge  of  the  facts  apd  had  independent  legal  advice;  and  the  per-, 
son  who  advances  money  to  the  father  on  the  credit  of  the  daughter,  under 
such  drcumstanoes,  having  knowledge  of  the  facts,  occupies  no  better  posi- 
tion tlum  the  father* 


B 


ILL  to  correct  account.    The  opinion  states  the  facts.    The. 
defendant  had  judgment  below.         , 


OufUer.S  Blakey,  for  appellant. 

TVoy,  Tompkins  S  London^  contra. 

StONE,  G.  J.  Lucy  B.  Noble,  nee  Lucy  B.  Micou,  attained  to 
her  majority  October  30,  1874.  She  had  been  relieved  of  the  disa- 
bilities of  minority  by  chancery  decree  rendered  about  twelve 
months  before  that  time.     She  had  a  pretty  large  independent  es- 

*  See  note,  88  Am.  Bep.  888. 
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tate  inherited  from  her  deceased  mother,  and  her  father,  B.  il. 
Micon,  WH8  the  guardian  of  her  estate  until  she  was  so  relieved  of 
the  disabilities  of  minority.  She  was  a  member  and  inmate  of  her 
father's  family  until  her  marriage  in  October,  1879,  and  we  are  not 
informed  that  any  charge  was  made  against  her  for  board. 

B.  H.  Micon  had  been  reputed  to  be  a  man  of  large  wealth,  but 
in  1874  he  sustained  financial  reverses,  was  ruinously  insolvent,  and 
without  credit.  He  had,  through  property  of  his  wife,  a  second 
marriage,  and  the  forbearance  of  his  children,  the  use  and  control 
of  two  or  more  large  plantations  and  the  stock  upon  them,  but  he 
was  without  means  or  credit  to  conduct  farming  operations.  Moses 
Brothers,  real  estate  agents  and  having  good  credit,  advanced  for 
him  without  security  during  1874,  and  thus  enabled  him  to  con- 
duct his  farming  operations  and  to  support  his  family.  At  the 
close  of  that  year  Micon  fell  indebted  to  them  in  the  sum  of  13,600 
over  and  above  what  the  crop  yielded. 

At  the  commencement  of  the  year  1875  Moses  Brothers  were  un- 
willing to  advance  further  to  B.  H.  Micou  on  his  individual  credit, 
and  they  so  informed  him.  After  some  negotiations  between  B. 
H.  Micou  and  Moses  Brothers,  through  one  of  their  firm,  it  was 
agreed  between  them  that  the  planting  operations  on  the  Prairie- 
WoUahatchie  plantation  and  on  the  Campbell  plantation,  should 
then  be  conducted  in  the  name  of  Lucy  B.  Micou,  and  that  she 
should  give  a  crop  lien  and  mortgage  on  the  stock  and  crops  to  be 
grown  to  secure  the  same.  Only  two  witnesses,  B.  H.  Micou  and 
one  of  the  Moses  Brothers,  speak  of  the  terms  of  this  agreement. 
B.  H.  Micou's  testimony  is  as  follows: 

**  Moses  Brothers,  at  or  about  the  close  of  1874  or  first  of  1875, 
required  some  security  for  the  balance  due  them  by  me  at  that  time 
and  for  the  advances  to  be  made  to  support  my  family  and  othef 
expenses,  and  to  make  a  <crop  in  1875  as  a  condition  for  extending 
the  indebtedness  and  for  making  further  advances.  The  matter 
was  talked  over  between  Moses  Brothers  and  myself,  and  Lucy  being 
the  only  member  of  my  immediate  family  who  was  in  a  condition 
to  assume  any  responsibility,  it  was  decided  between  us  that  I 
should  obtain  her  consent  to  have  the  planting  interest  run  in  her 
name,  and  the  stock,  farmmg  implements  and  provisions  on  the ' 
Prairie  and  WoUahatchie  plantations,  which  had  been  bought  in' 
for  the  benefit  of  my  wife,  should  be  transferred  to  her  and  the 
busiiK's.^  earned  on  in  that  way  by  me  as  her  agent.'' 
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The  testimony  of  Mooes:  '*  Micoa  did  desire  to  obtain  advltAces 
to  makei  ^  crop  in  1875.  At. the  time  we  agreed  to  make  these  ad>- 
▼ances  for  1875  he  stated  that  hia  daughter.  Miss  Lncy  B.  Micoa, 
was  willing  for  the  planting  to  be  conducted  in  her  name  and  on 
her  responsibility,  and  that  she  woald  assume  payment  of  the  bal- 
ance of  the  account  for  1874,  and  execute  a  mortgage  to  secure  the 
balance  of  1874  against  B.  H.  Micou,  and  the  advances  to  be  made 
ip  1875  for  planting  purposes,  and  B.  H.  Micou's  family  expenses, 
for  taxes  ftud  insurance  and  other  purposes.  This  was  agreed  to, 
bnt  before  the  papers  were  executed  Mr.  Micou  stated,  and  it 
was  agreed  between  us  that  he  should  conduct '  the  business 
on  the  Prairie,  Wollahatchie  and  Campbell  places ,  as  before 
stated,  aifd  on  the  Shorter  place  in  the  name  of  F.  S.  Boykin^ 
who  wa9  to  execute  a  mortgage  to  secure  advances  for  that 
purpose,  but  with  the  further  understanding  that  any  profits 
on  that  pliM)e  should  be  credited  to  the  account  of  L«  B.  Micou 
at  the  cloi0  of  the  year,  and  losses,  if  any  should  be  debited  to 
her  account." 

The  agreement  spoken  of  by  these  witnesses  was  draMrn  up  in 
writing  aud  bears  date  March  3, 1875.  B.  H.  Micou  prooi^red  the 
execution  of  it  by  Lucy  B.  Micou.  Its  recitals  are  as  follows: 
*'  Whereas  I  am  justly  indebted  to  Moses  Brothers  in.  the  sum  of 
iSyOGNO;  and  whereas  the  said  Moses  Brothers  have  agreed  to  furnish 
to  me  tbrpugh  my  agent,  Benjamin  H.  Micou,  certain  advances 
of  meat,  planting  utensils,  bagging  and  ties,  and  money  to  pur« 
chase  other  necessaries  and  supplies  to  enable  me  to  carry  on  cer- 
tain planting  operations  in  said  State  and  county,  that  I  am  now 
conducting  on  the  plantations  lately  owned  and  occupied  by  Benj. 
H.  Mioou,  and  known  as  the  Prairie  and  Wollahatchie  plantations 
and  the  Campbell  plantation;  and  which  are  necessary  to  enable  me 
to  make  a  crop  on  said  plantations.  Also  advances  of  money  and 
supplies  to  my  agent,  Benjamin  EL  Micou,  for  family  support  dur« 
ing  the  time  of  his  attention  to  said  business,  and  money  to  pay 
necessary  taxes  and  expenses,  said  advances  to  be  furnished  from 
time  to  time,  in  amounts  not  to  exceed  altogether  the  sum  of  1500^ 
per  month  during  the  present  year."  Said  agreement  then  pro-, 
ceeded  to  convey  totsaid  Moses  Brothers  the  stock  of  mules  and 
horses  on  said  places,  and  the  crops  of  cotton  and  com  to  be  grown 
thereon  during  the  year  1875,  by  way  of  mortgage,  to  secure  said 

nidebtt^dness  and  advances. 
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At  the  close  of  the  year  1875,  Mobob  Brothers  were  again  an  will- 
ing to  advance  farther  without  other  and  real  secnritj.  It  was  then 
agreed  between  them  and  B.  H.  Micoa  that  Lucy  fi.  Micoa  shonld 
eiecnte  to  them  a  mortgage  on  real  estate  to  secure  the  balance  due 
to  them,  which  was  agreed  on  at  the  sum  of  913^460.  Thereupon 
a  note  for  that  sum  was  drawn  up,  due  December  1, 1876,  and 
bearing  interest  from  date,  and  a  mortgage  on  real  property  as 
security  for  its  payment;  each  of  which  papers  B.  H.  Micou  pro- 
cured Lucy  B.  Micou,  his  daughter  to  execute,  bearing  date  Feb- 
ruary 7,  1876.  The  mortgage  conveyed  her  undivided  half  interest 
in  certain  real  estate  in  the  city  of  Montgomery,  in  the  Campbell 
plantation,  and  also  conveyed  certain  personal  property  and  crops 
to  be  grown  that  year.  The  mortgage  contained  a  power  of  side 
on  default. 

In  the  reckoning  and  settlement  which  produced  the  balance  of 
913,460,  certain  items  of  debit*  were  included  which  constitute  the 
chief  contention  in  this  suit.  Among  these  are  the  following: 
92,000  of  the  93,600  left  unpaid  by  B.  H.  Micou  at  the  close  of  the 
year  1874.  This  was  charged  against  Lucy  B.  Micou  in  the  account 
of  1875,  as  of  the  first  of  that  year.  At  the  close  of  the  year  there 
was  an  ascertained  deficit  on  the  Shorter  plantation  of  95,012. 
That  plantation  had  been  cultivated  in  the  name  of  one  Boykin, 
but  controlled  by  B.  H.  Micou.  These  two  sums,  with  interest  on 
the  92,000,  entered  into  the  ascertained  balance  of  913,460,  for 
which  the  note  and  mortgage  were  given.  Moses  the  witness, 
testifies  that  this  was  in  accordance  with  the  agreement  with  B.  U. 
Micou,  and  the  latter  does  not  controvert  it. 

At  the  close  of  the  year  1876,  Moses  Brothers  interposed  other 
objections  and  exacted  a  change  of  security,  as  a  condition  of 
further  indulgence,  and  of  further  accommodations.  The  require- 
ment at  this  time  was  that  913,000  of  the  debt,  with  some  interest, 
should  be  placed  in  judgment  against  Lucy  B.  Micou.  This  B.  H. 
Micou  agreed  to,  and  it  was  done  accordingly;  the  judgment  bear- 
ing date  February  term,  1877,  of  the  City  Court  of  Montgomery, 
and  for  the  sum  of  93,053.35.  In  form  the  judgment  is  on 
jury  and  verdict,  but  the  proof  shows  it  was  taken  by  consent.  In 
the  testimony  of  Moses,  the  witness,  is  the  following  language:  "  It 
was  our  purpose  in  part  in  having  the  judgment  taken  to  cut  off 
nil  further  inquiry  into  the  account."  It  is  shown  they  had  taken 
legal  advice. 
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In  1881  Moaes  Brothers  attempted  to  force  the  collection  of  their 
ttdd  judgment  by  execution,  and  thereupon  LucjB.  Noble  filed  this 
bill  in  January,  1882,  and  seeks  to  have  the  account  oyerhauled 
and  corrected. 

As  we  understand  the  purpose  and  prayer  of  the  bill,  it  does  not 
seek  to  repudiate  any  proper  expense  incurred  in  the  cultivation 
of  the  plantations,  in  the  maintenance  of  B.  H.  Micou's  family, 
in  the  payment  of  taxes,  and  in  other  expenditures  incidental  to 
these,  and  to  the  preservation  and  productiveness  of  the  property. 
It  concedes  the  liability  of  herself  and  her  estate  for  meat,  planting 
utensils,  bagging  and  ties,  and  money  to  purchase  other  necessaries 
and  supplies  to  carry  on  the  planting  operations  to  be  conducted  in 
her  name  and  on  the  plantations  named  in  the  agreement.  It  also 
concedes  a  liability  for  B.  H.  Micou's  family  support  during  the 
time  of  his  attention  to  said  business,  and  money  to  pay  necessary 
taxes  and  expenses,  said  advances  to  be  furnished  from  time  to 
time,  in  amounts  not  to  exceed  altogether  the  sum  of  $500  per 
month  during  the  year,  the  alleged  indebtedness  for  which  con- 
stituted the  basis  of  the  mortgage  and  of  the  judgment.  The 
chief  purpose  is  to  eliminate  from  the  debit  column  of  the 
account  the  two  items  of  $2,000  and  $5,012  described  above, 
aU  other  charges  not  falling  within  the  classes  for  which  she  had 
bound  herself,  and  all  excess  of  interest  charged  above  eight  per 
cent. 

Situated  as  B.  H.  Micou  and  his  daughter  then  were,  he  finan- 
cially ruined,  and  she  is  in  affluent  circumstances,  there  was  some- 
thing beautiful  as  well  as  natural  in  the  filial  spirit  she  manifested. 
A  reasonable  family  settlement  under  such  circumstances  finds  no 
condemnation  in  that  high,  yet  conservative  morality,  which  the 
Court  of  Chancery  inculcates  and  administers.  It  is  only  when  con- 
fidence is  abused  that  courts  of  conscience  interfere.  But  we  need 
not  decide  this.  Frank  v.  Frank,  1  Ch.  Cas.  84 ;  Beckley  v.  New- 
land,  2  P.  Wms.  182  ;  Stapilton  v.  StapiUon,  1  Atk.  2  ;  Pullen  v. 
Ready,  2  Atk.  592  ;  Cory  v.  Cory.  1  Ves.  Sr.  19 ;  Kinchant  v.  Kin- 
chant,  1  Bro.  C.  C.  369  ;  Tendril  v.  Smith,  2  Atk.  85  ;  Wycherly  v. 
Wycherly,  2  Eden,  175;  Houghton  v.  Houghton,  15  Beav.  278; 
Brown  v.  Carter,  5  Ves.  892 ;  Tweddell  v.  Tweddell,  Tur.  &  Russ. 
1 ;  Cooke  v.  Burtchaed,  2  Dm.  &  War.  165 ;  Hannah  v.  Hodgson, 
30  Beav.  19;  Pnrfitt  v.  Lawless,  2  Prob.  &  Div.  462;  Blackiey. 
Clark,  15  Beav.  595. 
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The  theory  ou  which  relief  is  clnimed  in  this  case  is,  that  when 
these  transactions  were  entered  upon,  complainant,  the  daughter  and 
ward  of  B.  H.  Micou,  had  jnst  reached  her  majority,  and  was  still 
a  member  of  his  family ;  that  any  contract  she  may  have  made  with 
her  father,  by  which  she  incurred  a  heavy  responsibility,  or  parted 
with  a  valuable  interest  for  his  use  or  accommodation  will  be  referred 
to  improper  control  and  parental  restraint,  and  does  not  bind  her 
unless  all  imputation  of  undue  influence  is  repelled  by  the  proof;  and 
that  Moses  Brothers,  being  cognizant  of  the  relation  of  the  parties 
past  and  present,  knowing  complainant's  age  and  surroundings, 
stand  in  no  better  right  than  B.  H.  Micou  would  if  he  were  claim- 
ing relief  for  his  own  benefit.  It  is  claimed  that  no  testimony  has 
been  offered  disproving  such  parental  influence,  or  tending  to  show 
that  Lucy  B.  Micou  had  any  outside  advice,  or  that /she  executed  the 
papers  of  her  own  free  will,  or  that  any  explanation  was  made  to 
her  informing  her  of  the  nature  and  effect  of  the  contract  she  waa 
entering  into. 

Boykin,  brother-in-law  of  the  complainant,  and  an  inmate  of  the 
family,  in  1876,  after  she  had  executed  the  note  and  mortgage  and 
the  latter  had  been  recorded,  inquired  of  her  if  she  knew  the  extent 
to  which  she  had  bound  herself  and  her  property,  and  then  informed 
her  of  the  amount.  She  expressed  surprise  that  her  father  should 
treat  her  so.  It  is  shown  that  Micou  resented  with  some  feeling 
Boykin's  interference  in  the  matter.  It  is  not  shown  that  Boykin 
gave  complainant  any  information  as  to  the  items  composing  the 
indebtedness.  It  is  shown  that  he  did  not  inform  her  that  the  two 
items  of  $2,000  and  $5,012  were  included  in  the  account,  for  he  did 
not  know  it  himself.  With  the  foregoing  exception,  all  the  testi- 
mony found  in  the  record  shows  Lucy  B.  Micou,  while  entering  into 
these  solemn  contracts  and  engagements,  was  brought  into  contact 
only  with  her  father ;  that  the  papers  she  executed  were  never 
explained  to  her  farther  than  by  reading  them  over  to  her ;  that  the 
accounts  of  the  several  years'  transactions  were  never  so  much  as 
shown  to  her,  and  that  when  papers  were  presented  to  her  by  her 
father  for  execution  she  executed  them  without  inquiry,  and  in 
trusting,  filial  confidence. 

It  is  shown  that  until  shortly  before  the  present  bill  was  filed — 
January,  1882  —  Miss  Micou  had  never  been  informed,  and  did  not 
know  that  $2,000  of  her  father's  deficit  of  1874  had  been  chatged 
to  her.  and  entered  into  the  sum  for  which  she  gave  her  note  and 
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mortgnge  in  February,  1876.  And  not  nntil  after  her  bill  was  filed 
did  she  learn  that  the  $5,012  deficiency  in  the  crop  grown  on  the 
Shorter  place  was  also  charged  to  her  account,  and  entered  into  the 
snm  she  had  secured  by  note  and  mortgage.  This  last-named  item 
is  the  subject  of  an  amendment  to  her  bill.  It  is  shown  however  by 
Moses  Brothers,  and  admitted  by  B.  H.  Micou,  that  one  of  the  con- 
ditions on  which  they  agreed  to  advance  and  did  advance  for  1875, 
was  that  the  unpaid  balance  for  1 874  —  $3,600  —  should  be  secured. 
Another  fact  shown  and  not  denied  is,  that  it  was  part  of  the  agree- 
ment on  which  the  Shorter  place  was  worked  in  the  name  of  Boykin 
in  1875,  that  if  there  should  be  an  excess  of  debits  for  advances 
over  payments  realized  from  that  place,  such  excess  was  to  be 
charged  to  L.  B.  Micou.  This  excess  constitutes  the  item  of  $5,012 
charged  to  the  complainant's  account  for  1875.  There  is  no  proof 
that  L.  B.  Micou  was  ever  notified  of  either  of  the  agreements. 
The  written  contract  of  March  3, 1875  —  the  commencement  of  the 
dealings — makes  no  reference  to  either  of  them.  The  testimony 
is  that  at  the  close  of  the  crop  year  of  1875,  B.  H.  Micou  informed 
complainant,  as  the  result  of  the  year's  planting,  that  she  had  fallen 
in  debt  $13,460  ;  and  upon  his  requesting  her  to  do  so,  she  gave  her 
note  and  mortgage  to  secure  its  payment 

Would  this  transaction  stand  if  B.  H.  Micou  himself  were  seek- 
ing to  enforce  the  contracts  against  complainant  and  her  prop- 
erty f  In  Archer  v.  Hudson^  7  Beav.  551,  Lord  Laxgdale  said : 
"Everybody  will  afiirm  in  this  court  that  if  there  be  a  pecuniary 
transaction  between  parent  and  child  just  after  the  child  attains  the 
age  of  twenty-one  years,  and  prior  to  what  may  be  called  complete 
emancipation,  without  any  benefit  moving  to  the  child,  the  pre- 
sumption is  that  undue  influence  has  been  exercised  to  procure 
that  liability  on  the  part  of  the  child,  and  it  is  the  business  and 
duty  of  the  party  who  endeavors  to  maintain  such  a  transaction,  to 
show  that  the  presumption  is  adequately  rebutted,  and  that  it  may 
be  adequately  rebutted  is  perfectly  clear.  This  court  does  not 
interfere  to  prevent  an  act  even  of  bounty  between  parent  and 
child,  but  will  take  care  (under  the  circumstances  in  which  the 
parent  and  child  are  placed  before  the  emancipation  of  the  child), 
that  such  child  is  placed  in  such  a  position  as  will  enable  him  to 
forn)  an  entirely  free  and  unfettered  judgment,  independent  alto- 
gether of  any  sort  of  control."  In  Houyhion  v.  Houghton,  15  Beav. 
:??8.  ;?70.  Sir  John'  Romilly  said:  "  In  many  cases  the  court,  from 
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the  relations  existing  between  the  parties  to  the  transaction,  infers 
the  probability  of  such  undue  inflaence  having  been  exerted. 
There  are  cases  of  guardian  and  ward,  of  solicitor  and  client,  spirit- 
ual director  and  pupil,  medical  adviser  and  patient,  and  the  like; 
and  in  such  cases  the  court  watches  the  whole  transaction  with 
great  jealousy,  not  merely  for  the  purpose  of  ascertaining  that  the 
person  likely  to  be  so  influenced  fully  understood  the  act  he  was 
performing,  but  also  for  the  purpose  of  ascertaining  tliat  his  con- 
sent to  perform  that  act,  was  not  obtained  by  reason  of  the  influ- 
ence possessed  by  the  person  receiving  the  beneflt;  not  that  the 
influence  itself,  flowing  from  such  relations,  is  either  blamed  or 
discountenanced  by  the  court;  on  the  contrary,  the  due  exercise  of 
it  is  considered  useful  and  advantageous  to  society;  but  this  court 
holds,  as  an  inseparable  condition,  that  this  influence  should  be 
exerted  for  the  benefit  of  the  person  subject  to  it,  and  not  for  the 
advantage  of  the  person  possessing  it.  The  case  of  parent  and 
child  is  undoubtedly  one  of  this  class  of  cases,  and  it  is  prominently 
put  forward  as  such  in  all  cases  illustrating  this  principle.''  Heron 
T.  Heron,  2  Atk.  161;  Carpenter  v.  Heriot,  I  Eden,  338;  Cocking 
v.  Pratt,  1  Ves.  Sr.  401;  Hawee  v.  Wyatt,  3  Bro.  C.  C.  166; 
Huguenin  v.  Baseley,  14  Ves.  273,  and  notes,  2  Lead.  Gas.  in 
£q.  (4tli  Am^^.)  1156.  In  .that. excellent  treatise  Pomeroy's  £q. 
Jur.,  vdL  2,  section  956»  is  this  language:  ''While  equity  does  not 
deny  the  possibility  of  valid  transactions  between  the  two  parties, 
yet  'because  every^duciary  relation  implies  a  condition  of  anpe- 
riority  held  by  one  of  the  parties  over  the  other,  in  every  transac- 
tion between  them  by  which  the  superior  party  obtains  a  possible 
benefit,  equity  raises  a  presumption  against  its  validity,  and  casts 
upon  that  party  the  burden  of  proving  affirmatively  its  compliance 
with  equitable  requisites,  and  of  thereby  overcoming  the  presump- 
tion.'' In  Rhodes  v.  Bate,  L.  R.,  1  Oh.  App.  Gas.  252,  257,  Sir  J. 
G.  TuRKER,  lord  justice,  said:  '' I  take  it  to  be  a  well-established 
principle  of  the  court,  that  persons  standing  in  confidential  relation 
toward  others  cannot  entitle  themselves  to  hold  benefits  which 
those  others  may  have  conferred  on  them,  unless  they  can  show  to 
the  satisfaction  of  the  court  that  the  persons  by  whom  the  benefits 
had  been  conferred  had  competent  and  independent  advice  in  con- 
ferring them."  Such  has  been  the  almost  unbroken  current  of 
decisions  on  each  side  of  the  Atlantic,  from  the  very  dawn  of  well« 
defined  equity  jurisprudence.     1  Story  Eq.  Jur.,  §  307. 


DEGEMBEB  TERM,  1886.  Igg 

Noble's  Administrator  v.  Moses. 

Alabama,  at  an  early  day,  placed  herself  squarely  abreast  with 
England  and  with  he?  sister  States,  on  the  question  we  have  in 
hand.  In  Johnson  y.  Johnson,  5  Ala.  90  —  decided  in  1843  —  this 
court  said:  **  Contracts  made  by  persons  between  whom  relation  of 
trustee  and  cestui  que  trust  exists,  are  viewed  with  so  much  jeal- 
ousy by  Courts  of  Chancery  that  they  are  Toidable  by  the  latter  if, 
within  a  reasonable  time,  he  seeks  to  set  the  contract  aside,  and 
can  be  supported  only  when  the  trustee  previous  to  the  contract 
has  made  such  a  full  disclosure  of  all  the  facts  and  circumstances 
which  have  come  to  his  knowledge  as  trustee  to  the  cestui  que 
trust,  aa  to  enaUe  the  latter  to  deal  with  him  on  equal  terms."  In 
Mdhne^  y.  Ketti/,  54. Ala.  532,  the  language  of  the  court  is  that 
"if  either  of  the  known  legal  relations  of  guardian  and  ward, 
troatee  and  cestui  que  trust,  attorney  and  client,  or  any  other  rela- 
tion in  which  a  confidence  is  reposed  and  accepted,  or  influence 
acquired,  exists  between  the  parties,  on  him  to  whom  the  confidence 
is  extended,  and  who  has  acquired  the  influence,  if  he  claims  the 
benefit  of  the  contract,  the  law  on  a  principle  of  public  policy,  casts 
the  duty  of  proving  its  fairness,  and  that  it  is  untainted  with  a 
violation  of  the  confidence  reposed,  or  an  undue  exercise  of  the 
influence  of  the  relation.''  In  Voltz  v.  Voltz,  75  Ala.  555,  this 
court  said:  ''Even  if  the  relation  of  trustee  and  beneficiary  has 
terminated,  courts  regard  with  distrust  and  prima  facie  disappro- 
bation all  dealings  in  property  between  them,  until  a  sufficient 
time  has  elapsed  for  all  presumption  of  undue  influence  to  have 
oeased.  And  there  are  sound  reasons  for  such  a  rule.  The  trustee 
stands  as  a  guardian,  protector,  and  in  many  cases  the  adviser 
of  the  cestui  que  trust.  He  must  bestow  the  same  care^  dili- 
gence and  watchfulness  upon  the  personal  and  pecuniary  in- 
terests confided  to  him,  as  an  ordinarily  prudent  man  bestows 
on  hia  own  similar  interests.  He  is  on  watch,  not  of  his  own, 
but  of  another's  property  rights.  He  should  not,  and  cannot 
rightfully  strike  a  bargain  with  his  beneficiary,  which  he  would 
not  advise  and  appaave,  if  proposed  by  a  stranger;  and  when  he 
attempts  to  deal  with  his  beneficiary,  he  is  placed  m  the  repugnant 
dual  attitude  of  being  forced  by  duty  to  give  his  counsel,  watchful- 
ness, best  judgment  and  trading  capacity  to  another,  against  his 
own  personal  pecuniary  interest,  if  antagonistic."  Juzan  v.  TovU 
mm.  9  Ala.  662;  s.  c,  44  Am.  Dec.  448;  Boney  v.  HoUingswortJi, 
23  Ala.  690;  Thompson  v.  Lee,  31  Ala.  292;  Cleveland  v.  Pollard, 
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37  Ala.  556;  Dickimon  v.  Bradford,  59  Ala.  581;  WaddeU  y.  Lan- 
ier, 62  Ala.  347;  Shipman  v.  Fumiss,  69  Ala.  555. 

There  can  be  no  question  that  if  this  were  a  contention  between  B. 
H.  Micoa,  the  father,  and  Lucy  B.,  the  daughter,  the  contracts  would 
be  set  aside,  as  presumptively  obtained  by  undue  parental  influence. 

In  Perry  on  Trusts,  section  201,  is  found  this  language:  ''The  law 
*  *  *  does  not  presume  in  the  first  instance  that  a  parent  would 
make  use  of  his  authority  and  parental  power  to  coerce,  deceive  or 
defraud  the  child.  Therefore  it  is  always  necessary  to  prove  some 
improper  and  undue  influence  in  order  to  set  aside  contracts  be- 
tween parents  and  children. ''  The  only  authority  he  cites  which 
sustains  him  is  Jenkins  v.  Pye^  12  Pet.  241.  The  majority  opinion, 
delivered  by  Thompson,  J.,  is  confessedly  opposed  to  the  English 
authorities,  and  is  supported  by  no  ruling  cited  by  its  author. 
None  can  be  found  which  agrees  with  him,  so  far  as  our  investiga- 
tion has  extended.  The  bill  was  fatally  bad  on  the  ground  of  stale- 
nesfl,  and  was  rightly  dismissed  for  that  reason.  Judge  GATR0>r, 
while  concurring  in  the  conclusion,  filed  an  able  opinion,  in  which 
he  dissented  entirely  from  the  principle  announced  above.  In  the 
later  case  of  Taylor  v.  Taylor,  8  How.  183,  the  case  of  Jenkins  v. 
Pye  was  reviewed  and  explained,  and  its  authority,  at  least,  impaired. 
And  the  case  of  Allore  v.  Jewell,  94  U.  S.  506,  as  we  understand  it, 
departs  entirely  from  the  principle  declared  in  the  case  of  Jenkins 
V.  Pye  by  Thompson,  J.,  and  follows  the  English  doctrine  de- 
clared above.  Speaking  of  the  case  of  Jenkins  v.  Pye,  the  learned 
author  of  the  American  notes  to  the  fourth  edition  of  Leading 
Oases  in  Equity,  voL  2,  page  1205,  says:  ''But  for  the  last  men- 
tioned ground  (staleness)  this  judgment  could  scarcely  be  reconciled 
with  the  general  course  of  decision.''  See  collection  of  authorities 
by  him,  pp.  1192-1204.  And  in  2  Pom.  Eq.  495,  note  3,  that  great 
and  painstaking  author  takes  decided  ground  against  the  sound- 
ness of  the  ruling  in  Jenkins  v.  Pye, 

It  may  as  well  be  stated  here,  as  elsewhere,  that  this  record  con- 
tains no  evidence  that  either  Boy  kin  or  any  one  else  ever  informed 
Miss  Micou,  until  after  her  marriage,  and  her  husband  obtained 
counsel,  that  she  had  any  show  of  defense  against  the  note  and 
mortgage,  on  the  ground  of  imputed  undue  influence.  Voltz  v. 
VoUz,  75  Ala.  555. 

Have  Moses  Brothers  a  better  footing  than  would  B.  H.  Micou 
have  if  he  were  suing?        .   . 
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The  only  witness  examined  for  Moses  Brothers  was  one  of  the 
firm.  He  testified  that  the  firm  had  no  personal  interview  with  L.  B. 
Micoa,  the  daughter,  and  that  all  their  dealings  with  her  had  been 
through  B.  H.  Micou,  her  father,  styled  in  the  papers  her  agent. 
They  had  no  knowledge  of  the  communications  made  to  her,  save 
that  evidenced  by  the  papers  she  executed.  In  his  testimony  is  the 
following  language:  '^  We  knew  that  complainant  was  twenty-two 
or  twenty-three  years  of  age,  and  that  before  she  arrived  at  twenty- 
one  years  of  age  a  sufficient  showing  of  her  capacity  to  manage  her 
own  afiEairs  was  made  to  induce  a  Chancery  Court  to  relieve  her  of 
the  disabilities  of  non-age  *  *  *  .  XJp  to  and  prior  to  the 
confession  of  said  judgment,  we  knew  that  complainant  was  a 
yonng  woman  living  with  her  father,  B.  H.  Micon,  and  that  he  had 
been  her  guardian  until  the  removal  of  her  disabilities  before  she 
became  of  age;  and  that  at  the  time  of  the  confession  of  said  judg- 
ment she  was  about  twenty-three  or  twenty-four  years  of  age,  and 
that  said  B.  H.  Micou  was  insolvent.  *  «  *  i  regarded  B.  H- 
Micon  as  carrying  on  the  business  for  his  own  benefit,  but  in  the 
name  and  on  the  credit  of  complainant,  and  by  her  consent,  and 
that  he  was  authorized  to  make  all  the  charges  shown  in  said  ac- 
count against  her  estate  *  *  *  .  In  the  dealings  had  with 
us,  we  recognized  that  the  plantations  were  carried  on  by  B.  H. 
Micon  for  his  own  benefit  and  advantage,  but  in  the  name  and  on 
the  credit  of  L.  B.  Micou.'' 

In  Maiiland  v.  Irving^  15  Sim.  437,  Maclean  was  indebted  to 
Irving  &  Brown,  and  desired  to  obtain  indulgence  on  the  indebted- 
ness. He  had  a  niece  living  with  him,  Miss  Maitland,  whose  guard- 
ian he  had  been.  She  was  in  her  twenty-third  year.  The  material 
facts  and  principles  of  the  case  are  briefly  and  clearly  stated  by 
Hare  &  Wallace  in  2  Lead.  Eq.  Cas.  (4th  ed.)  1190,  as  follows: 
**  Irving  &  Brown  consented  to  postpone  the  payment  of  £5,000, 
due  to  them  from  Maclean,  in  consideration  of  his  procuring  and 
giving  the  guarantee  of  the  plaintiff,  Miss  Maitland,  for  that  sum; 
and  Maclean  at  the  same  time  informed  Irving  &  Brown  that  Miss 
Maitland  was  his  niece,  and  was  possessed  of  considerable  property; 
that  she  had  resided  with  him  for  some  time;  that  he  had  been  her 
guardian,  and  that  she  had  been  of  age  about  a  year  and  a  half. 
The  guarantee  was  given.  Afterward  another  (agreement)  was 
made  between  Irving  &  Brown  and  Maclean,  in  pursuance  of  whicli 
Irving  &  Brown  delivered  up  the  guarantee,  and  Maclean  pro- 
Vol.  LX  —  24 
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cared  and  gave  them  plaintiff's  (Miss  Maitland's)  check  for  £3,000, 
and  her  promissory  note  for  £1/^00,  as  security  for  his  paying  them 
those  sums.  Sir  L.  Shadwbll,  V.  0.,  granted  and  afterward  con- 
tinued an  injonction,  restraining  Irving  &  Brown  from  prosecut- 
ing an  action  against  the  plaintiff  to  recover  the  £3,000;  and  not- 
withstanding they  had  obtained  a  verdict,  he  refused  to  order  the 
money  to  be  paid  into  the  court.  The  case,  said  his  honor,  has  been 
argued  for  the  defendants  as  if  it  were  a  case  in  which  they  had 
some  ground  to  resist  the  rule  in  equity,  because  of  their  not  being 
volunteers.  But  no  consideration  whatever  was  given  to  the  young 
lady;  on  the  contrary,  she  was  induced  to  do  the  act  upon  an  appli- 
"mtion  made  to  her  by  a  person  who,  if  he  had  performed  his  duty, 
i7ould  have  advised  her  not  to  do  that  which  he  applied  to  her  to 
4o.  ^  *  *  The  facts  of  the  case  seem  to  me  to  amount  to  this: 
That  Irving  &  Brown,  knowing  the  defenaeless  situation  of  the 
young  lady,  combined  with  Maclean,  who  disclosed  it  to  them,  in 
order  that  advantage  jnight  be.taiu  of  her  idefenseless  situation, 
for  the  benefit  of  all  the  three.  And  my  opinion  is  that  aU  three 
be  considered  a^  standing  in  in  the  same  situation/' 

In  Archer  v.  Hudson^  7  Beav.  551,  a  niece,  two  months  after  she 
came  of  age,  and  after  her  guardian  had  fully  accounted  to  her, 
entered  into  a  yoluntary  security  for  her  undo  with  whom  she  re- 
sided, to  his  banker;  as  a  condition  upon  which  the  uncle  would  be 
permitted  to  overdraw  his  account.  Hanxwell  was  manager  of  the 
bank.  The  bill  was  filed  by  the  niece,  then  Mrs.  Archer,  to  be  re- 
lieved of  the  liability.  Lord  Lakodale,  master  of  the  rolls,  said: 
''  It  does  not  appear  that  this  young  lady  was  ever  severed  from  the 
influence  which  the  uncle  and  aunt  had  over  her,  so  as  to  enable 
her  to  form  an  adequate,  full  and  independent  opinion  as  to  what 
she  ought  in  prudence  to  have  done.  I  do  not  mean  to  say  that  if 
this  young  lady  had  her  trustees,  or  some  friend  or  relation  of  the 
family,  or  somebody  interested  in  her  welftune,  to  advise  and  consult 
With  in  the  absence  of  the  uncle  and  aunt,  that  the  circumstance  of 
her  situation  and  the  circumstance  of  her  uncle's  situation  might 
not  have  been  such  that  this  court  would  have  said  that  having 
entered  into  this  liability,  she  should  be  held  by  it.  It  might  have 
been  so;  but  to  say  that  Mr.  Hanxwell,  the  agent  of  the  bank,  a 
person  with  whom  the  uncle  was  dealing,  the  person  with  whom  he 
is  cHrrying  on  his  business  as  customer  of  the  bank,  by  ezplainingto 
an  inexperienced  young  woman,  who  had  just  attained  her  age  of 
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twenty-one  years,  the  meaning  of  this  note,  offered  any  thing  like 
sach  a  protection  as  woald  secure  to  her  that  free  and  independent 
jadgment  which  she  had  a  right  to  exercise,  seems  to  me  to  go  far 
beyond  any  thing  which  has  been  proved  in  this  case.  It  does  not 
appear  to  me,  taking  this  transaction  as  it  stands  upon  the  evidence 
before  me,  that  it  can  be  supported.^ 

In  the  last  case  the  uncle,  Daniel,  had  not  been  guardian  to  the 
young  lady.  The  master  of  the  rolls  found  as  fact  that  it  was 
**  fully  proved  that  Mr.  Hauxwell  was  well  acquainted  with  the  rela- 
tive situation  of  Mr.  Daniel  and  the  young  lady.'' 

In  Eitpy  V.  Lake,  10  Hare,  260,  Miss  Sspy  had  become  surety  for 
her  step-father,  Speakman,  in  a  promissory  note  payable  to  Lake. 
The  note  was  for  borrowed  money.  Suit  was  instituted  «o  the  note. 
Miss  Espy  filed  her  bill  to  restrain  its  collection  after  verdict  had 
been  rendered,  but  before  jadgment.  Neither  actual  fraud,  misrep- 
resentation, nor  undue  influence  was  shown,  but  the  case  went  off 
on  the  presumption  the  law  raises  from  the  relation  of  the  parties. 
The  vice-chancellor,  in  delivering  the  opinion  of  the  court,  said: 
**  I  take  it  to  be  quite  clear  that  the  principles  of  this  court  go  to 
this  extent — that  in  the  case  of  a  security  taken  from  a  person  just 
of  age,  living  under  the  influence  and  in  the  house  of  another  per- 
son, with  a  relationship  subsisting  between  such  other  from  whom 
security  is  taken,  which  constitutes  any  thing  in  the  nature  of  a 
trust,  or  any  thing  approaching  to  the  relation  of  guardian  and 
ward,  or  of  standing  in  loco  parentis  to  the  surety,  this  court  will 
not  allow  such  security  to  be  enforced  against  the  person  from  whom 
it  is  taken,  unless  the  court  shall  be  perfectly  satisfied  that  the  se- 
curity was  given  freely  and  voluntarily,  and  without  any  influence 
having  been  exercised  by  the  party  in  whose  favor  the  security  is 
made,  or  by  the  party  who  was  the  medium  or  instrument  in  ob- 
taining it.  *  *  *  It  is  said  by  Lake  that  he  took  no  part  in  the 
transaction,  and  that  he  left  it  entirely  to  Speakman.  I  impute 
no  moral  fraud  to  Lake  in  the  course  of  the  transaction.  I  do  not 
believe  that  thore  was  any  moral  fraud  on  his  part,  nor  might  he 
have  been  aware  of  the  principles  which  guide  the  court  with  regard 
to  securities  taken  from  a  person  in  the  situation  of  Miss  Espy  at 
that  time.  But  what  does  the  defendant  say  ?  Why,  he  left  it 
wholly  to  Speakman.  That  is,  he  himself  allowed  a  party  standing 
in  the  relation  of  guardian  to  this  young  lady  to  persuade  her  to 
join  in  this  security  for  the  sum  of  £500.    In  the  application  of  the 
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principles  of  the  coorty  I  see  no  distinction  between  the  case  of  one 
who  himself  exercises  a  direct  influence,  or  another  who  makes 

m 

himself  a  party  with  the  gnardian  who  obtains  such  a  security  from 
his  ward.  The.  defendant  Lake  left  it  to  Speakman,  who  liad 
influence  over  his  young  ward,  as  she  may  be  called,  to  induce  her 
to  join  in  the  security,  thereby  placing  her  more  directly  under 
undue  influence  than  if  he  had  applied  for  the  security  himself. 
Such  a  security  cannot  be  maintained  consistently  with  the  princi- 
ples of  this  court/'  It  should  be  remarked  that  Speakman  was 
not,  and  never  had  been  the  legal  guardian  of  Miss  Espy. 

The  great  case  of  Savery  v.  King,  5  H.  of  L.  627,  was  decided 
by  the  British  House  of  Lords  in  1856.  The  opinion  was  prepared 
by  Cbakwobth,  lord  chancellor,  and  fully  concurred  in  by  the 
House  of  Lords.  Lord  Brougham,  one  of  the  peers,  expressed 
his  concurrence  in  a  brief,  separate  opinion.  Savery  was  an  attor- 
ney and  solicitor,  and  John  King  had  been  his  client.  Through 
John's  influence  Richard,  his  sim.  after  reaching  his  majority,  so 
changed  the  tenure  of  his  estate  as  to  enable  him  to  pledge  it,  and 
Actually  did  incumber  it  as  security  for  his  father,  John  King,  to 
Savery.  The  bill  was  filed  by  Bichard  King,  alleging  undue  influ- 
ence, and  seeking  to  relieve  himself  of  the  liability  he  had  incurred 
for  his  father,  and  his  estate  of  incumbrance  he  had  placed  upon  it 
in  favor  of  Savery.  No  actual  fraud  or  intentional  wrong  was 
imputable  to  Savery,  and  the  distinguished  chancellor  and  ex- 
•chancellor  each  relieved  him  of  all  such  imputation.  The  court 
granted  to  Richard  King  full  relief.  Great  names  appear  in  the 
Argument.  Among  them  that  of  Sir  William  Follgtt.  This 
<^ase  is  highly  instructive  in  this  most  conservative  branch  of  equity 
jurisprudence.  The  following  cases  assert  substantially  the  same 
doctrine  as  that  set  forth  above.  Maitland  v.  Backhouse,  16  Sim. 
58;  Baker  v.  Bradley.  7  DeG.,  M.  &  G.  697;  Kempson  v.  AsJibee, 
L.  R.,  10  Ch.  App.  16;  See  May  v.  LeClaire,  11  Wall.  217,  233; 
Yonge  v.  Hooper,  73  Ala.  119. 

Appellees  cite  and  rely  on  Oreen  v.  Thompsoriy  2  Ired.  Eq.  365; 
Nace  y»  Boyer,  30  Penn.  St.  99;  Atlantic  Dthins  Co.  v.  James,  94 
TJ.  S.  207,  and  DeRonge  v.  Elliott,  23  N.  J.  Eq.  486.  In  the  first 
three  of  these  cases  there  was  no  fiduciarv  relation,  and  hence  no 
question  of  undue  influence  could  arise.  In  the  New  Jersey  case 
De  Ronge  had  taken  out  a  policy  of  insurance  on  his  life,  payable 
to  his  wife  at  his  death.     It  is  not  stated  that  his  wife  had  paid  the 
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premiums,  or  had  parted  with  any  ihiiig  that  was  hers.  The  hns- 
band  became  greatly  embarrassed,  and  was  arrested  for  debt. 
To  relieve  him  from  the  great  distress  of  mind  under  which  he  was 
laboring,  the  wife  anited  with  the  husband  in  an  assignment  of  the 
policy  to  his  creditors.  After  his  death  the  wife  exhibited  her  bill 
to  restrain  and  enjoin  the  payment  of  the  loss  to  the  assignee. 
Relief  was  denied  her,  the  court  finding  there  had  been  no  duress, 
and  that  she  fully  understood  the  transaction.  The  case  was  very 
Uke  that  of  Holt  v.  Agnew,  67  Ala.  360. 

It  is  claimed  for  appellees  that  all  inquiry  into  anterior  dealings 
between  these  parties  was  foreclosed  by  the  rendition  of  judgment 
at  the  February  term,  1877.  The  argument  is,  that  inasmuch  as 
appellant's  intestate,  Mrs.  Lucy  B.  Noble,  was  represented  by 
counsel  when  the  judgment  was  rendered  against  her,  that  fact 
repels  the  presumption  of  undue  parental  influence,  and  renders 
the  judgment  conclusive  as  to  all  matters  of  debit  which  are 
embraced  within  it.  Corhett  v.  Brocks  20  Boav.  524,  is  relied  on 
as  supporting  this  view.  In  that  case  the  creditor  required,  before 
he  would  accept  the  security,  the  obligation  of  a  Miss  Golyer,  thi^t 
the  security  proposed  should  be  read  by  a  solicitor  on  her  behalf. 
This  was  complied  with,  and  before  it  was  accepted  the  solicitor 
approved  it  on  her  part.  It  was  then  executed,  the  said  solicitor 
being  present.  The  court.  Sir  JoHsr  Romilly,  denied  her  relief 
from  the  obligation. 

The  present  case  is  entirely  different.  Lucy  B.  had  no  counsel 
whatever,  save  that  of  her  father,  when  she  executed  the  note  and 
mortgage.  Nor  had  she  any  independent  advice  when  she  accepted 
service  of  the  summons,  which  led  to  the  judgment  against  her, 
although  the  attorney  of  Moses  Brothers  was  present,  and  procured 
her  acceptance  of  service.  The  only  explanation  then  made  to  her, 
so  far  as  this  record  informs  us,  was  a  statement  made  by  her 
father,  ''  that  it  was  the  same  debt  as  the  mortgage  debt,  and  that 
Moses  Brothers  wanted  to  change  the  shape  of  the  debt.^  The 
reason  given  by  Moses  Brothers  why  they  wanted  the  claim  reduced 
to  judgment,  is  furnished  in  the  following  answer  by  one  of  the 
firm,  when  examined  as  a  witness,  the  only  testimony  offered  by 
them  on  the  subject:  ''The  reason  why  we  wished  a  judgment 
instead  of  a  mortgage  was,  because  we  could  use  it  as  a  bettor  col- 
lateral in  raising  money,  and  we  considered  it  a  more  satisfactory 
form  for  the  account  to  be  in;  and  because  it  would  prevent  the 
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necessity,  in  ease  of  the  death  of  either  party,  or  in  case  of  the  mar- 
riage of  Miss  Micoa,  of  perhaps  having  to  go  over  all  the  accounts 
and  voQchers  with  an  ezecator  or  husband,  which  would  involve 
the  expenditure  of  great  labor,  time  and  trouble.  In  short,  we 
wished  a  complete  settlement  of  the  account  while  the  matters 
were  fresh  in  the  minds  of  the  parties  to  the  transactions,  and  such 
a  settlement  as  would  be  final  and  binding  on  both  parties. 

And  it  is  equally  true  that  she  had  no  independent  advice,  either 
before,  or  at  the  time  the  judgment  was  rendered.  All  that  the 
present  record  shows  in  relation  of  employment  of  counsel  by  her, 
must  be  gathered  from  the  following  facts  shown  by  the  record: 
The  bill,  after  stating  that  complainant's  father,  B.  H.  Micou, 
*'  undercook  to  obtain  from  her,  for  them  (Moses  Brothers)  a  consent 
that  judgment  should  be  rendered  against  her  upon  said  note;" 
and  after  averring  the  acceptance  of  service  by  heiv  referred  to 
above,  charges  that  '^  oratrix,  at  the  instance  of  her  said  father, 
B.  H.  Micou,  wrote  to  D.  P.  B.,  an  attorney  of  said  court,  direct- 
ing him  to  appear  for  oratrix  in  said  cause,  and  consent  that  said 
Moses  Brothers  should  take  a  judgment  for  the  amount  claimed  by 
them  to  be  due  on  said  note.'' 

The  answer  is  very  full  upon  most  subjects,  and  denies  all  i)ersonal 
influence  exerted  by  Moses  Brothers  on  Miss  Micou.  It  even  denies 
that  they  ever  had  any  interview  with  her  in  relation  to  the  subject- 
matter  of  this  bill,  or  any  communication  with  her,  except  tnrough 
her  father.  It  makes  no  allusion  whatever  to  the  charge  copied 
last  above,  and  neither  pleads  nor  sets  up  in  bar  of  recovery  the 
fact  that  in  the  matter  of  recovering  the  judgment  Miss  Micou 
was  represented  by  counsel.  And  defendants,  appellees,  offer  no 
testimony  on  this  particular  subject.  On  the  other  hand,  it  was 
testified  by  Mrs.  Noble,  appellant's  intestate,  that  her  *' father  wrote 
out  a  paper  and  requested  her  to  copy  it  and  send  it  to  Col.  B." 
(attorney);  and  that  in  that  paper  she  '^  directed  him  (the  attorney) 
to  confess  judgment.  Did  not  know  the  effect  of  that  paper,  nor 
what  a  judgment  was."  The  testimony  of  B.  H.  Micou,  the  father, 
is  as  follows:  ''Mr.  J.  W.  M.,  the  attorney  of  Messrs.  Moses  Broth- 
ers came  and  obtained  her  assent  in  form-,  and  he,  or  Messrs.  Moses 
Brothers  gave  me  a  form  of  a  letter  or  note  that  she  was  to  direct  to 
her  attorney.  Col.  B.,  to  appear  for  her  in  court  and  confess  judgment. 
She  copied  the  form  of  said  letter  and  signed  the  same,  and  handed 
it  to  me.''    The  foregoing  is  all  the  record  contains,  tending  to 
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show  Miss  Micou  had  personal,  independent  connseL  It  falls  very 
iar  short  of  the  role  required  in  such  cases.  It  is  mnch  below  the 
measure  of  advice  Bichard  King  had  in  Savery  t«  King,  5-  H. 
L.  627,  and  yet  that  conrt  set  the  conveyance  aside,  on  the 
ground  of  presumed  undue  influence,  which  the  court  thought  was 
not  sufficiently  rebutted. 

The  judgment  in  this  case  was  obtained  through  imputed  undue 
influence,  not  rebutted  nor  explained  away  by  any  testimony  found 
in  the  record.  That  influence  is  of  the  nature  of  constructive 
fraud,  which  vitiates  all  transactions,  even  the  solemn  judgments 
of  courts,  and  is  one  of  the  acknowledged  equitable  grounds  for 
setting  aside  judgments  at  law.  1  Brick.  Dig.  666,  g  376;  Yong$ 
V.  ffooper,  73  Ala.  119. 

Moses  Brothers,  as  to  the  items  the  bill  seeks  relief  against,  stand 
in  no  better  right  than  would  B.  H.  Micou,  if  he  were  suing.  We 
think  in  this  we  stand  on  impregnable  ground;  for  as  to  these 
items,  not  only  .the  complainant,  but  Boykin,  her  only  advising 
friend,  were  in  utter  ignorance  that  they  had  been  charged  against 
her,  until  after  the  last  transactions  were  had  in  her  name,  or  upon 
her  credit.  So  she  was  without  information  on  which  to  form  an 
independent  opinion. 

It  is  further  objected  that  there  is  a  material  and  fatal  variance 
between  the  allegations  and  proof  in  this  case.  The  alleged  vari- 
ance is,  that  while  Mrs.  Noble  charged  in  her  bill  that  the  planta- 
tions were  cultivated  by  her  as  priucipal,  through  B.  U.  Micou,  as 
her  agent,  in  reahty  he  was  the  principal,  and  she  only  his  surety. 
The  writings  between  the  parties  evidencing  their  dealings,  declare 
and  fix  the  status  of  the  parties  precisely  as  it  is  set  forth  in  the 
bill.  Possibly  the  claim  to  relief  would  have  been  stronger,  if  the 
bill  had  truly  set  forth  B.  H.  Micou's  true  relation  to  the  transac- 
tion, for  it  would  then  have  negatived  all  semblance  of  considera- 
tion moving  to  Miss  Micou.  It  averred  the  contract  as  the  parties 
expressed  it  in  their  writings,  and  it  is  sufficient.  When  a  bill 
truly  sets  forth  sufficient  facts  to  entitle  complainant  to  relief,  the 
pleader  may  or  may  not  at  his  option  aver  additional,  cumulative 
facts,  which  only  intensify,  without  varying  the  principle  of  relief 
•claimed. 

In  what  we  have  said  above,  we  necessarily  overrule  the  decision 
in  this  cause  when  it  was  formerly  before  us.  Noble  v.  Moses,  74 
Ala.  604;  Code  of  1876,  §  579. 
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We  have  declared  above  that  Miss  Micou,  then  Mrs.  Noble>  did 
•not  and  does  not  by  her  bill  claim  or  pray  to  be  relieved  of  the 
entire  liability  she  incurred  by  her  agreement  of  March  3,  1875, 
and  by  her  mortgage  ot  February.  7,  1876.  The  purpose  was  ta 
eliminate  from  the  account  the  balance  of  12,000,  brought  from  the 
account  of  1874,  and  charged  to  her  at  the  beginning  of  lb75,  with 
its  interest.  Also  the  balance  of  Boykin^s  account  for  advances* 
made  for  the  Shorter  place  in  1875,  charged  to  Miss  Micou  at  the 
close  of  that  year.  Also  all  items  of  the  account  from  the  begin* 
ning,  which  are  not  provided  for  in  the  agreement  of  March  3, 
1876,  and  all  interest  and  charges  on  moneys  and  other  things  ad-' 
yauced,  loaned  or  forborne  over  and  above  eight  per  cent  per  an- 
num. To  this  extent  she  is  clearly  entitled  to  relief  with  thig 
qualification.  There  is  some  testimony  that  some  part  of  the 
product  of  the  crop  grown  on  the  Shorter  place  in  1875,  went 
to  Miss  Micou's  credit  with  Moses  Brothers,  or  to  her  advantage  in 
the  continued  cultivation  of  the  plantations  by  her  after  that  time. 
If  such  was  the  case  the  credit  of  15,012  deficit  of  the  Brown  crop- 
must  be  reduced  to  that  extent.  And  in  stating  the  account  an- 
nual rests  must  be  made  where  payments  have  been  made  during 
the  year,  but  in  no  event  so  as  to  charge  interest  upon  interest. 

She  is  entitled  to  credit  for  all  sums  paid  from  her  property  or 
property  covered  by  the  mortgages,  or  from  her  own  private  means. 

In  taking  the  account  the  judgment  will  cut  no  figure  whatever, 
either  as  confernng  or  taking  away  any  rights.  And  as  what  is. 
known  as  the  Lehman,  Durr  &  Co.  acceptances  were  part  of  the 
adjustmen  t  which  led  to  the  judgment,  that  transaction  will  be  en- 
tirely disregarded  in  taking  the  account  as  conferring  on  Mrs. 
Noble  no  right  to  claim  a  credit  therefor,  and  as  a  consequence, 
dispensing  with  all  inquiry  as  to  the  propriety  of  charging  it  back 

against  Mrs.  Noble. 

We  will  not  attempt  a  decretal  order  of  reference.  The  chan- 
cellor, aided  by  the  suggestions  of  counsel,  can  perform  this  service 
much  better  than  we  have  the  means  of  doing.  We  leave  this 
subject  entirely  open  for  his  consideration,  with  the  exception  that 
he  will  be  governed  by  the  principles  declared  above. 

Bwer^ed  4md  remand$d. 

SOMERVILLB,  J.,  dissenting. 
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(81  Ala.  K7.) 
Criminal  laW'—AtfmMde  —  iTuatnUy  —-proper  rule  <^  fespofuiNK^. 

One  who  bj  reason  of  mental  disease  has  lost  the  power  of  will  to  control  hia 
actions  and  choose  between  right  and  wrong,  is  not  responsible  to  the  crimi- 
nal law  for  an  act  which  is  solely  the  prodact  of  sach  disease^  althoagh  he 
maj  know  right  from  wrong.    (8es  note,  p.  212.) 

Tbe  existence  or  non-existence  of  the  disease  of  insanity,  snch  as  may  fall 
within  the  above  role,  is  a  qnestion  of  fact  to  be  determined  in  each  par- 
tienlar  case  by  the  Jury,  enlightened,  if  necessary,  by  the  testimony  of 
experts. 

When  insanity  is  set  np  as  a  defense  in  a  criminal  case,  it  mast  be  established 
to  the  satisfaction  of  the  jury  by  a  preponderance  of  the  OTidence,  and  a 
reasonable  doabt  of  the  defendant's  sanity,  raised  by  all  the  eyldence,  does 
not  jastify  an  acquittal. 

pONVIGTION  of  murder.    The  opinion  states  the  case. 

Smiih  d  Lowe  and  William  Bethea,  for  appellants. 
T.  If.  McCUOan^  attorney-general,  contrcu 

SoMERYiLLCy  J.  In  this  case  the  defendants  ha^e  been  conficted 
of  the  murder  of  Bennett  Parsons  by  shooting  him  with  a  gun,  one 
of  the  defendants  being  the  wife  and  the  other  the  daughter  of  the 
deceased.  The  defense  set  np  in  the  trial  was  the  plea  of  insanity, 
the  evidence  tending  to  show  that  the  danghter  was  an  idiot  and  the 
mother  and  wife  a  lunatic,  subject  to  insane  delusions,  and  that  the 
killing  on  her  part  was  the  offspring  and  product  of  those  delusions. 

The  rulings  of  the  court  raise  some  questions  of  no  less  difficulty 
than  of  interest,  for  as  observed  by  a  distinguished  American  judge, 
''of  all  medico-legal  questions  those  connected  with  insanity  are 
the  most  difficult  and  perplexing.^  Per  Dillon,  C.  J.,  in  State  v. 
Feller y  35  Iowa,  67.  It  has  become  of  late  a  matter  of  comment 
among  intelligent  men,  including  the  most  advanced  thinkers  ia 
the  medical  and  legal  professions,  that  the  deliverances  of  the  law 
courts  on  this  branch  of  our  jurisprudence  have  not  heretofore  been 
at  all  satisfactory  either  in  the  soundness  of  their  theories  or  in 
their  practical  application.  The  earliest  English  decisions  striving 
to  establish  rules  and  tests  on  the  subject,  including  alike  the  legal 
Vol-  LX  —  25 
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rules  of  criminal  and  civil  responsibility  and  the  supposed  tests  of 
the  existence  of  the  disease  of  insanity  itself,  are  now  admitted  to 
have  been  deplorably  erroneous,  and  to  say  nothing  of  their  vacil- 
lating character,  have  long  since  been  abandoned.  The  views  of 
the  ablest  of  the  old  text-writers  and  sages  of  the  law  were  equally 
confused  and  uncertain  in  the  treatment  of  these  subjects  and  they 
are  now  entirely  exploded.  Time  was  in  the  history  of  our  laws 
that  the  veriest  lunatic  was  debarred  from  pleading  his  providen- 
tial affliction  as  a  defense  to  his  contracts.  It  was  said  in  justifica- 
tion of  so  absurd  a  rule  that  no  one  could  be  permitted  to  stultify 
himself  by  pleading  his  own  disability.  So  great  a  jurist  as  Lord 
Coke,  in  his  attempted  classification  of  madmen,  laid  down  the 
legal  rule  of  criminal  responsibility  to  be  that  one  should  ''  wholly 
have  lost  his  memory  and  understanding; "  as  to  which  Mr.  Erskine, 
when  defending  Hadfield  for  shooting  the  king  in  the  year  1800, 
justly  observed:  "No  such  madman  ever  existed  in  the  world." 
After  this  great  and  historical  case,  the  existence  of  delusion  prom- 
ised for  a  while  to  become  the  sole  test  of  insanity,  and  acting 
under  the  duress  of  such  delusion  was  recognized  in  effect  as  the 
legal  rule  of  responsibility.  Lord  KeiTYok,  after  ordering  a  ver- 
dict of  acquittal  in  that  case,  declared  with  emphasis  that  there 
was  "no  doubt  on  earth  "  the  law  was  correctly  stated  in  the  argu- 
ment of  counsel.  But  as  it  was  soon  discovered  that  insanity  often 
existed  without  delusions,  as  well  as  delusions  without  insanity, 
this  view  was  also  abandoned.  Loi-d  Halr  had  before  declared 
that  the  rule  of  responsibility  was  measured  by  the  mental  capacity 
possessed  by  a  child  fourteen  years  of  age,  and  Mr.  Justice  Tract 
and  other  judges  had  ventured  to  decide  that  to  bo  non-punishable 
for  alleged  acts  of  crime,  "  a  man  must  be  totally  deprived  of  his 
understanding  and  memory  so  as  not  to  know  what  he  was  doing 
no  more  than  an  infant,  a  brute,  or  a  wild  beast."  Arnold's  case,  • 
16  How.  St.  Tr.  764.  All  these  rules  have  necessarily  been  dis- 
carded in  modern  times  in  the  light  of  the  new  scientific  knowledge 
acquired  by  a  more  thorough  study  of  the  disease  of  insanity.  In 
BcllinghanCs  case,  decided  in  1812,  by  Lord  Mansfield  at  the 
Old  Bailey  (Coll.  Lun.  630),  the  test  was  held  to  consist  in  a 
knowledge  that  murder,  the  crime  there  committed,  was  "against 
the  laws  of  God  and  nature,"  thus  meaning  an  ability  to  distinguish 
between  right  and  wrong  hi  the'  abstract.  This  rule  was  not  ad- 
hered to  but  seems  to  have  been  modified  so  as  to  make  the  test  • 
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rather  a  knowledge  of  right  and  wrong  as  applied  to  the  particular 
act  Lawson  Insanity,  231,  ^  7  et  seq.  The  great  leading  case 
on  this  subject  in  England,  is  McNaghten's  case,  decided  in  1843 
before  the  English  House  of  Lords,  10  CI.  &  F.  200;  2  Law- 
son's  Cr.  Def.  150.  It  was  decided  by  the  judges  in  that  case,  that 
in  order  to  entitle  the  accused  to  acquittal,  it  must  be  clearlj 
proved  that  at  the  time  of  committing  the  offense  he  wtis  laboring 
under  such  a  defect  of  reiison,  from  disease  of  the  mind,  as  not  to 
know  the  nature  and  quality  of  the  act  he  was  doing,  or  if  he  did, 
not  to  know  that  what  he  was  doing  was  wrong.  This  rule  is  com- 
monly supposed  to  have  heretofore  been  adopted  by  this  court  and 
has  been  followed  by  the  general  current  of  American  adjudica^ 
tions.  Boswell  v.  State  63  Ala.  307;  2  Lawson's  Cr.  Def.  352;  8. 
c,  35  Am  Kep.  20;  McAllister  v.  States  17  Ala.  434;  Lawson  In- 
sanity, 219-221,  231. 

In  view  of  these  conflicting  decisions  and  of  the  new  light 
thrown  on  the  disease  of  insanity  by  the  discoveries  of  modern 
psychological  medicine,  the  courts  of  the  country  may  well  hesitatei 
before  blindly  following  in  the  unsteady  footsteps  found  upon  the 
old  sandstones  of  our  common-law  jurisprudence  a  century  ago. 
The  trial  court,  with  prudent  propriety,  followed  the  previous  de- 
cisions of  this  court,  the  correctness  of  which,  as  to  this  subject, 
we  are  now  requested  to  review. 

We  do  not  hesitate  to  say  that  we  reopen  the  discussion  of  thiii 
subject  with  no  little  reluctance,  having  long  hesitated  to  disturl^ 
our  past  decisions  on  this  branch  of  the  law.  Nothing  could  in- 
duce us  to  do  so  except  an  imperious  sense  of  duty  which  has  been 
excited  by  a  protracted  investigation  and  study,  impressing  our 
minds  with  the  conviction  that  the  law  of  insanity  as  declared  by 
the  courts  on  many  points,  and  especially  the  rule  of  criminal  ac- 
countability and  the  assumed  tests  of  disease  to  that  extent  which 
confers  legal  irresponsibility,  have  not  kept  pace  with  the  progress 
of  thought  and  discovery  in  the  present  advanced  stages  of  medical 
science.  Though  science  has  led  the  way,  the  courts  of  England 
have  declined  to  follow,  as  shown  by  their  adherence  to  the  rulings 
in  McXaghten^^  case,  emphasized  by  the  strange  declaration  made  by 
the  lord  chancellor  of  England,  in  the  House  of  Lords,  on  so  late  a 
day  as  March  11,  1862,  that  ^'the  introduction  of  medical  opinions 
und  medical  theories  into  this  subject  has  preceded  upon  the  vicious 
principle  of  considering  insanity  as  a  disease  ?" 
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It  18  notsarprising  that  this  state  of  affairs  has  elicited  from  a 
learned  law  writer,  who  treats  of  this  subject,  the  hiimiliating^ 
declaration,  that  ander  the  inflaence  of  these  ancient  theories, 
''  the  memorials  of  our  jarisprudence  are  written  all  oyer  with  cases 
in  which  those  who  are  now  understood  to  hare  been  insane  haye 
been  executed  as  criminals.  1  Bish.  Crim.  Law  (7th  ed.),  §  390. 
There  is  good  reason  both  for  this  fact  and  for  the  existence  of 
unsatisfactory  rules  on  this  subject.  In  what  we  say  we  do  not 
intend  to  give  countenance  to  acquittals  of  criminals,  frequent 
examples  of  which  haye  been  witnessed  in  modern  times,  based  on 
the  doctrine  of  moral  or  emotional  insanity  unconnected  with  mental 
disease,  which  is  not  yet  sufficiently  supported  by  psychology  or 
recognized  by  law  as  an  excuse  for  crime.  BoswMm  case,  supra; 
1  Whart.  Cr.  Law  (9th  ed.),  §  43. 

In  ancient  times  lunatics  were  not  regarded  as  ^'unfortunate 
sufferers  from  disease,  but  rather  as  subjects  of  demoniacal  posses- 
sion, or  as  self-made  yictims  of  eyil  passions.'^  They  were  not 
eared  for  humanely  in  asylums  and  hospitals,  but  were  incarcerated 
in  jails,  punished  with  chains  and  stripes,  and  often  sentenced  to 
death  by  burning  or  the  gibbet.  When  put  on  their  trial,  the  issue 
before  the  court  then  was  not  as  now.  If  acquitted  they  could  only 
be  turned  loose  on  the  oommnnity  to  repeat  their  crimes  without 
malestatioa  or  restraint  They  could  not  be  committed  to  hospitals, 
as  at  the  present  day,  to  be  kept  in  custody,  cared  for  by  medical 
attention,  and  often  cured.  It  was  not  until  the  beginning  of  the 
present  century  tiat  the  progress  of-  Ohristian  ciidlization  asserted 
itself  by  the  exposure  of  the  then  existing  barbarities,  and  that  the 
outcry  of  philanthropists  succeeded  in  eliciting  an  inyestigation  of 
the  British  Parliament  looking  to  their  suppression.  Up  to  that 
penod  the  medical  treatment  of  the  insane  is  known  to  haye  been 
conducted  upon  a  basis  of  ignorance,  inhumanity  and  empiri- 
cism. 9  Amer.  Cyclop.  (1874),  title,  Insanity.  Being  punished  for 
wickedness,  rather  than  treated  for  disease,  this  is  not  surpris- 
ing. The  exposure  of  these  eyils  not  only  led  to  the  establish- 
ment of  that  most  beneficent  of  modem  cmlized  charities — the 
hospital  and  asylum  for  the  insane  —  but  also  furnished  hitherto 
unequalled  opportunities  to  the  medical  profession  of  inyestigating 
and  treating  insanity  on  the  pathological  basis  of  its  being  a  disease 
of  the  mind.  Under  these  new  and  more  fayorable  conditions  the 
medical  jurisprudence  of  insanity  has  assumed  an  entirely  new  phase. 
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The  natare  and  exciting  cansea  of  the  disease  have  been  thoroughij 
studied  and  more  fully  comprehended.  The  result  is  that  the  *'  right 
and  wrong  test/'  as  it  is  sometimes  called,  which  it  must  be  remem* 
bered  itself  originated  with  the  medical  profession  in  the  mere 
dawn  of  the  scientific  knowledge  of  insanity  has  been  condemned 
by  the  great  corrent  of  modem  medical  authorities,  who  belieTe 
it  to  be  '*  founded  on  an  ignorant  and  imperfect  view  of  the  dis- 
ease."   15  Encyc.  Brit.  (9th  ed.),  title,  Insanity. 

The  question  then  presented  seems  to  be  whether  an  old  rule  of 
legal  responsibility  shall  be  adhered  to,  based  on  theories  of  phy- 
sicians promulgated  a  hundred  years  ago,  which  refuse  to  recognize 
any  eyidence  of  insanity,  except  the  single  test  of  mental  capacity 
to  distinguish  right  and  wrong  —  or  whether  the  courts  will  recog- 
nize as  a  possible  fact,  if  capable  of  proof  by  clear  and  satisfactory 
testimony,  the  doctrine  now  alleged  by  those  of  the  medical  pro- 
fession who  have  made  insanity  a  special  subject  of  investigation, 
that  the  old  test  is  wrong,  and  that  there  is  no  single  test  by  which 
the  existence  of  the  disease,  to  that  degree  which  exempts  from, 
punishment,  can  in  every  case  be  infallibly  detected.  The  inquiry 
must  not  be  unduly  obstructed  by  the  doctrine  of  mtare  decisis,  for 
the  life  of  the  common-law  8y{>tem  and  the  hope  of  its  permanency 
con^^ist  largely  in  its  power  of  adaptation  to  new  scientific  discoveries 
and  the  requirements  of  an  ever  advancing  civilization.  There  is 
inherent  in  it  the  vital  principle  of  juridical  evolution,  which  pre- 
serves itself  by  a  constant  struggle  for  approximation  to  the  highest 
practical  wisdom.  It  is  not  like  the  laws  of  the  Modes  and  Persians, 
which  could  not  be  changed.  In  establishing  any  new  rule  we 
should  strive  however  to  have  proper  regard  for  two  opposite  aspects 
of  the  subject,  lest  in  the  words  of  Lord  Hale,  *^  on  the  one  side 
there  be  a  kind  of  inhumanity  toward  the  defects  of  human  nature, 
or  on  the  other  too  great  indulgence  to  great  crimes." 

It  is  everywhere  admitted,  and  as  to  this  there  can  be  no  doubt, 
that  an  idiot,  lunatic  or  other  person  of  diseased  mind,  who  is 
afflicted  to  such  extent  as  not  to  know  whether  he  is  doing  right  or 
wrong,  is  not  punishable  for  any  act  which  he  may  do  while  in  that 
state. 

Can  the  courts  justly  say  however  that  their  only  test  or  rule  of 
responsibility  in  criminal  cases  is  the  power  to  distinguish  right  from 
wrong,  whether  in  the  abstract,  or  as  applied  to  the  particular  case  ? 
Or  may  there  not  be  insane  persons,  of  a  diseased  brain,  who,  while 
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capable  of  perceiving  the  difference  between  right  and  wrong,  are, 
as  matter  of  fact,  so  far  under  the  duress  of  such  disease  as  to 
destroy  the  power  to  choose  between  right  and  wrong?  Will  the 
courts  assume  as  a  fact,  not  to  be  rebutted  by  any  amount  of  evidence, 
or  any  new  discoveries  of  medical  science,  that  there  is,  and  can  be 
no  such  state  of  the  mind  as  that  described  by  a  writer  on  psycho- 
logical medicine,  as  one  ^Mn  which  the  reason  has  lost  its  empire 
over  the  passions,  and  the  actions  by  which  they  are  manifested,  to 
such  a  degree  that  the  individual  can  neither  repress  the  former, 
nor  abstain  from  the  latter?  "    Dean's  Med.  Jnr.  497. 

Much  confusion  can  be  avoided  in  the  discussion  of  this  subject 
by  separating  the  duty  of  the  jury  from  that  of  the  court  in  the 
trial  of  a  case  of  this  character^  The  province  of  the  jury  is  to 
determine  facts,  that  of  the  court  to  state  the  law.  The  rule  in 
McNaghten^s  case  arrogates  to  the  court,  in  legal  effect,  the  right 
to  assert,  as  matter  of  law,  the  following  propositions: 

1.  That  there  is  but  a  single  test  of  the  existence  of  that  degree 
of  insanity,  such  as  confers  irresponsibility  for  crime. 

2.  That  there  does  not  exist  any  case  of  such  insanity  in  which 
that  single  test,  the  capacity  to  distinguish  right  from  wrong,  does 
not  appear. 

3.  That  all  other  evidences  of  alleged  insanity,  supposed  by  phy- 
sicians and  experts  to  indicate  a  destruction  of  the  freedom  of 
human  will,  and  the  irresistible  duress  of  one's  actions,  do  not 
destroy  his  mental  capacity  to  entertain  a  criminal  intent. 

The  whole  difficulty,  as  justly  said  by  the  Supreme  Judicial 
Court  of  New  Hampshire,  is  that  '^  courts  haye  undertaken  to 
declare  that  to  be  law  which  is  matter  of  fact.'^  '*  If,"  observes  the 
Same  court,  ''  the  tests  of  insanity  are  matters  of  law,  the  practice 
of  allowing  experts  to  testify  what  they  are  should  be  discontinued; 
if  they  are  matters  of  fact,  the  judge  should  no  longer  testify  with- 
out being  sworn  as  a  witness,  and  showing  himself  to  be  qualified 
to  testify  as  an  expert.  **    State  v.  Pike,  49  N.  H.  399. 

We  first  consider  what  is  the  proper  legal  rule  of  responsibility 
in  criminal  cases. 

No  one  can  deny  that  there  must  be  two  constituent  elements 
of  legal  responsibility  in  the  commission  of  every  crime,  and  no 
rule  can  be  just  and  reasonable  which  fails  to  recognize  either  of 
them:  (1)  Capacity  of  intellectual  discrimination;  and  (2)  Free- 
dom of  will.     Mr.   Wharton,  after  recognizing  this  flmdamental 
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and  obyions  principle,  observes:  ^^  If  there  be  either  incapacity  to 
distinguish  between  right  and  wrdng  as  to  the  particular  act  or 
delusion  as  to  the  act,  or  inability  to  refrain  from  doing  the  act, 
there  is  no  responsibility/'  1  Whart.  Cr.  Law  (9th  ed.),  §  33. 
Says  Mr.  Bishop,  in  discussing  this  subject:  '*  There  cannot  be 
and  there  is  not,  in  any  locality  or  age,  a  law  punishing  men  for 
what  they  cannot  avoid."    1  Bish/€r.  Law  (7th  ed.),  §  383b. 

If  therefore  it  be  true,  as  matter  of  fact,  that  the  disease  of  in* 
sanity  can,  in  its  action  on  the  human  bruiin  through  a  shattered 
nervous  organization,  or  in  any  other  mode,  so  affect  the  mind  as 
to  subvert  the  freedom  of  the  will,  and  thereby  destroy  the  power 
of  the  victim  to  choose  between  the  right  and  wrong,  although  he 
perceive  it —  by  which  we  mean  the  powei*  of  volition  to  adhere  in 
action  to  the  right  and  abstain  irom  the  wrong — is^nch  a  one 
criminally  responsible  for  an  act  done  under  the  influence  of  such 
controlling  disease?  We  clearly  think  not,  and  such  we  believe  to 
be  the  just,  reasonable  and  humane  rule  toward  which  all  the 
modem  authorities  in  this  country,  legislation  in  England  and  the 
laws  of  other  civilized  countries  of  the  world  are  gradually  but 
surely  tending,  as  we  shall  further  on  attempt  more  fully  to  show. 
■  We  next  consider  the  question  as  to  the  probable  existence  of 
such  a  disease  and  the  test  of  its  presence  in  a  given  case. 

It  will  not  do  for  the  courts  to  dogmatically  deny  the  possible  ex- 
istence of  such  a  disease,  or  its  pathological  and  psychical  effects, 
because  this  is  a  matter  of  evidence,  not  of  law  or  judicial  cognizance; 
Its  existence  and  effect  on  the  mind  and  the  conduct  of  the  patient 
is  a  question  of  fact  to  be  proved,  just  as  much  as  the  possible  ex- 
istence of  cholera  or  yellow  fever  formerly  was  before  these  diseases 
became  the  subjects  of  common  knowledge,  or  the  effects  of  delir- 
ium from  fever,  or  intoxication  from  opium  and  alcoholic  stimulants 
would  be.  The  courts  could,  with  just  as  much  propriety,  years 
ago,  have  denied  the  existence  of  the  Copernican  system  of  the 
universe,  the  efficacy  of  steam  and  electricity  as  a  motive  power,  or 
the  possibility  of  communication  in  a  few  moments  between  the 
continents  of  Europe  and  America  by  the  magnetic  telegraph,  of 
that  of  the  instantaneous  transmission  of  the  human  voice  from 
one  distant  city  to  another  by  the  use  of  the  telephone.  These  are 
scientific  facts,  first  discovered  by  experts  before  becoming  matters 
of  common  knowledge.  So  in  like  manner,  must  be  every  other 
unknown  scientific  fact  in  whatever  profession  or  department  of 
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knowledge.  The  existence  of  snch  a  cerebral  diaeaae,  as  thai  which 
we  have  described,  is  eamestl/  alleged  by  the  saperintendents  of 
insane  hospitalii,  and  other  experts,  who  constantly  have  experi- 
mental dealings  with  the  insane,  and  they  are  permitted  every  day 
10  so  testify  before  juries.  The  truth  of  their  testimony,  or  what 
is  the  same  thing,. the  existence.or  noii«existeace  of  saoh  a  diseasa 
of  the  mind,  in  each  particular  case,  is  necessarily  a  matter  for  the 
determination  of  the  jury  from  the  evidence. 

So  it  is  equally  obvious  that  the  courts  cannot,  upon  any  sound 
principle,  undertake  to  say  what  are  the  invariable  or  infallible 
tests  of  such  disease.  The  attempt  has  been  repeatedly  made,  and 
has  proved  a  confessed  failure  in  practice.  **  Such  a  test,''  says 
Mr.  Bishop,  ''  has  never  been  found,  not  because  those  who  have 
searched  for  it  have  not  been  able  and  diligent,  but  because  it  does 
not  exist."  1  Bish.  Crim.  Law  (7th  ed.),  §  381.  In  this  conclu- 
sion, Dr.  Kay,  in  his  learned  work  on  the  medical  jurisprudence 
of  insanity,  fully  concurs.  Bay*s  Med.  Jur.  Ins.  39.  The  symp- 
toms and  causes  of  insanity  are  so  variable,  and  its  pathology  so 
complex,  that  no  two  cases  may  be  just  alike.  **  The  fact  of  its  ex- 
istence/' says  Dr.  Bay,  **  is  never  established  by  any  single  diagnos- 
tic symptom,  but  by  the  whole  body  of  symptoms,  no  particular 
one  of  which  is  present  in  every  case."  Bay's  Med.  Jur.  Ins.,  g  24. 
Its  exciting  causes  being  moral,  psychical  and  physical,  are  the  es- 
pecial subjects  of  specialists'  study.  What  effect  may  be  exerted 
on  the  given  patient  by  age,  sex,,  occupation,  the  aeasoas,  personal 
surroundings,  hereditary  transmission  and  other  causes,  is  the  sub- 
ject of  evidence  based  on  investigation,  diagnosis,  observatidn  and 
experiment  Peculiar  opportunities,  never  before  enjoyed  in  the 
history  of  our  race,  are  offered  in  the  present  age  for  the  ascertain- 
ment of  these  facts,  by  the  establishment  of  asylums  for  the  cus- 
tody and  treatment  of  the  insane,  which  Christian  benevolence  and 
statesmanship  have  substituted  for  jails  and  gibbets.  The  testi- 
mony of  these  experts  (differ  as  they  may  in  many  doubtful  cases) 
would  seem  to  be  the  best  which  can  be  obtained,  however  unsatis- 
factory it  may  be  in  some  respects. 

In  the  present  state  of  our  law,  under  the  rule  in  McNaghien's  case, 
we  are  confronted  with  this  practical  difficulty,  which  itself  demon- 
strates the  defects  of  the  rule.  The  courts  in  effect  charge  the 
juries,  as  matter  of  law,  that  no  such  mental  disease  exista  as  that 
often  testified  to  by  medical  writers,  superintendents  of  insane  hos- 
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pitals  and  other  experts;  that  there  can  be  as  matter  of  scientific 
fact  no  cerebral  delect,  congenital  or  acqnired,  which  destroys  the 
patient's  power  of  self-control  (his  liberty  of  will  and  action),  pro- 
Tided  only  he  retains  a  mental  consciousness  of  right  and  wrong. 
The  experts  are  immediately  pat  nnder  oath,  and  tell  the  juries  just 
the  contrary,  as  matter  of  evidence,  asserting  that  no  one  of  ordi^ 
nary  intelligence  can  spend  an  hoar  in  the  wards  of  an  insane  asy- 
lum without  discovering  such  cases,  and  in  fact  that  *'  the  whole 
management  of  such  asylums  presupposes  a  knowledge  of  right  and 
wrong  on  the  part  of  their  inmates/'  Guy  &  F.  Foren,  Med.  220. 
The  result  in  practice,  we  repeat  is,  that  the  courts  charge  one  way 
and  the  jury,  following  an  alleged  higher  law  of  humanity,  find 
another  in  harmony  with  the  eyidence. 

In  Bucknill  on  Criminal  Lunacy,  page  59,  it  is  asserted  as  ''  the 
result  of  obseryation  and  experience,  that  in  all  lunatics,  and  m 
the  most  degraded  idiots,  whenever  manifestations  of  any  mental 
action  can  be  educed,  the  feeling  of  right  and  wrong  may  be  proved 
to  exist." 

''  With  regard  to  this  test,"  says  Dr.  Bussell  Beynolds,  in  his 
work  on  The  Scientific  Value  of  the  Legal  Tests  of  Insanity,  p. 
34  (London,  1872),  *^  I  may  say,  and  most  emphatically,  that  it  is 
utterly  untrustworthy,  because  untrue  to  the  obvious  facts  of 
nature." 

In  the  learnea  treatise  of  Drs.  Bucknill  and  Tuke  on  *^  Psycho- 
logical Medicine,"  p.  269  (4th  ed.,  London,  1879),  the  legal  testa 
of  responsibility  are  discussed,  and  the  adherence  of  the  courts  to 
the  right  and  wrong  test  is  deplored  as  unfortunate,  the  true  prin- 
ciple being  stated  to  be  '^  whether,  in  consequence  of  congenital 
defector  acquired  disease,  the  power  of  self  control  is  absent  al- 
together, or  is  so  far  wanting  as  to  render  the  individual  irrespon- 
sible." It  is  observed  by  the  authors:  ''  As  has  again  and  again 
been  shown,  the  unconsciousness  of  right  and  wrong  is  one  thing, 
and  the  {K>werlessness  through  cerebral  defect  or  disease  to  do  right 
is  another.  To  confound  them  in  an  asylum  would  have  the  effect, 
of  transferring  a  considerable  number  of  the  inmates  thence  to  the 
treadmill  or  the  gallowF." 

Dr.  Peter  Bryce,  superintendent  of  the  Alabama  Insane  Asylum 

for  more  than  a  quarter  century  past,  alluding  to  the  moral  and 

disciplinary  treatment  to  which  the  insane  inmates  are  subjected, 

observes:  '^Th^y  arc  dealt  with  m  this  institution,  as  far  as  it  is 
Voi.LX  — 26 
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jmicticable  to  do  so,  as  rational  beings;  and  it  seldom  happens  that 
•we  meet  with  an  insane  person  who  cannot  be  made  to  discern,  to 
some  feeble  extent,  his  duties  to  himself  and  others,  and  his  truie 
relations  to  society/'  Sixteenth  Annual  Rep.  Ala.  Insane  Uosp. 
{187«),  p.  22;  Biennial  Rep.  (1886),  pp.  12-18. 

Other  distinguished  writers  on  the  medical  jurisprudence  of  in- 
sanity have  expressed  like  views,  with  comparative  unaniihity. 
And  nowhere  do  we  find  the  rule  more  emphatically  condemned 
than  by  those  who  have  the  practical  care  and  treatment  of  the  in*^ 
sane  in  the  various  lunatic  asylums  of  every  civilized  country.  A 
notable  instance  is  found  in  the  following  resolution  unanimously 
passed  at  the  annual  meeting  of  the  British  Association  of  Medical 
Officers  of  Asylums  and  Hospitals  for  the  Insane,  held  in  London, 
July  14,  1S64,  where  there  were  present  fifty-four  medical  officers: 

'*  Beitolved,  That  so  much  of  the  legal  test  of  the  mental  condition 
of  an  alleged  criminal  liinatic  as  renders  him  a  respous^ible  agent, 
because  he  knows  the  difference  between  right  and  wrong,  is  incon* 
fiistent  with  ihc  fact,  well  known  to  eveiy  member  of  this  meeting, 
that  the  power  of  distinguishing  between  right  and  wrong  exista 
very  frequently  in  those  who  are  undoubtedly  insane,  and  is  often 
associated  with  dangerous  and  uncontrollable  delusions."  Judicial 
Aspects  of  Ins.  (Ordronanx,  1877)  423-424. 

These  testimonials  as  to  a  scientific  fact  are  recognized  by  intel- 
ligent men  in  the  affairs  of  every-day  business,  and  are  constantly 
acted  on  by  juries.  They  cannot  be  silently  ignored  by  judges. 
Whether  established  or  not,  there  is  certainly  respectable  evidence 
tending  to  establish  it,  and  this  is  all  the  courts  can  require. 

Nor  are  the  modern  law  writers  silent  in  their  disapproval  of  the 
alleged  test  under  discussion.  It  meets  with  the  criticism  or  con- 
demnation of  the  most  respectable  and  advanced  in  thought  among 
them,  the  tendency  being  to  incorporate  in  the  legsil  rule  of  respon- 
sibility **  not  only  the  knowledge  of  good  and  evil,  but  the  power 
to  choose  the  on 3  and  refrain  from  the  other.'*  Browne  Med.  Jur. 
of  Insanity,  §§  13  et  srq.,  §  18;  Ray  Med.  Jur.,  g§  16-19;  Whart. 
&  Stilles  Med.  Jur.,  §  59;  1  Whart  Or.  Law  (9th  ed.),  §§  33,  43,  45; 
1  Bish.  Cr.  Law  (7th  ed.),  §§  386  et  neq.;  Judicial  Aspects  of  Ins. 
/Ordrohaux)  419;  1  Greenl.  Ev,,  §  372;  1  Steph.  Hist.  Cr.  Law, 
§  16S;  4  Am.  Law  Rev.  (1869-1870)  236  ei  »eq. 

The  following  practicable  suggestion  is  made  in  the  able  treatise  of 
R«lfonr  Browne  above  alludeil  to:  **  In  a  case  of  silleged  insanity^ 
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then/'  he  says, ''  if  the  individual  suffering  from  enfeeblement  of  in- 
tellect, delnsion  or  any  other  form  of  Biental  aberration,  was  looked 
upon  as,  to  the  extent  of  this  delnsion,  ander  the  influence  of  duress 
(the  dire  duress  of  disease),  and  in  so  far  incapacitated  to  choose  the 
good  and  eschew  the  evil,  in  so  far,  it  seems  to  us/'  he  continues, 
'*  would  the  requirements  of  the  law  be  fulfilled;  and  in  that  way 
it  would  afford  an  opening,  by  the  eyidence  of  experts,  for  the 
proof  of  the  amount  of  self-duress  in  each  individual  case,  and  thus 
alone  can  the  criterion  of 'law  and  the  criterion  of  the  inductive 
science  of  medical  psychology  be  made  to  coincide/'  Med*  Jur.  of 
Ins.  (Browne),  §  18. 

This,  in  our  judgment,  is  the  practical  solution  of  the  diflBculty 
before  us,  as  it  preserves  to  the  courts  and  the  juries,  respectively, 
a  harmonious  field  for  the  full  assertion  of  their  time-honored 
functions. 

So  great,  it  may  be  added,  are  the  embarnlssments  growing  out 
of  the  old  rule,  as  expounded  by  the  judges  in  the  House  of  Eng- 
lish Lords,  that  in  March,  1874,  a  bill  was  brought  before  the  House 
of  Commons,  supposed  to  have  been  drafted  by  the  learned  counsel 
for  the  queen,  Mr.  Fitzjames  Stephen,  which  introduced  into  the 
old  rnle  the  new  element  of  an  absence  of  the  power  of  self-control, 
produced  by  diseases  affecting  the  mind,  and  this  proposed  alteration 
of  the  law  was  corditdly  recommended' by  the  late  Chief  Justice 
CocKBURN,  his  only  objection  being  that  the  principle  was  pro- 
posed to  be  limited  to  the  casei  of  homicide.  1  Whart.  Cr.  Law 
(9th  ed.),  §  45,  p.  66,  note  1;  Browne  Med.  Jur.  of  Ins.,  §  10,  note  1. 

There  are  many  well  considered  cases  which  support  these  views- 

In  the  famous  case  of  Hadfield,  ^7  How.  St.  Tr.  1282;  2  Law* 
son  Cr.  Def.  '^01-215,  who  was  indicted  and  tried  for  shooting 
the  king,  and  who  was  defended  by  Mr.  Erskine  in  an  argument 
most  able  and  eloquent,  it  clearly  appeared  that  the  accused  under- 
stood the  difference  between  right  and  wrong  as  applied  to  the  par- 
ticular act  Yet  he  labored  under  the  delusion  that  he  had  constant 
intercourse  with  the  Divine  Creator;  that  the  world  was  coming  to 
an  end,  and  that,  like  Christ,  he  must  be  sacrificed  for  its  salvation. 
He  was  so  much  under  the  duress  of  the  delnsion  that  he  **  must 
he  destroyed,  but  ought  not  to 'destroy  himself,"  thiat  he  committed 
the  act  for  the  specific  purpose  of  being  arrested  and  executed.  He 
was  acquitted  on  being  tried  before  Lord  Kbnyon^,  and  no  one  ever 
doubted  justly  so. 
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The  case  of  United  Stales  t.  Lawrence,  4  Cr.  G.  G.  Rep.  518, 
tried  in  1835,  presented  another  instance  of  delusion,  the  prisoner 
supposing  himself  to  be  the  king  of  England  and  of  the  United 
States  as  an  appendage  of  England,  and  that  General  Jackson,  then 
president,  stood  in  his  way  in  the  enjoyment  of  the  right.  Acting 
nnder  the  duress  of  this  delusion,  the  accused  assaulted  the  presN 
dent  by  attempting  to  shoot  him  with  a  pistol.  He  was,  in  five 
minutes,  acquitted  by  the  jury  on  the  ground  of  insanity. 

The  case  of  the  United  Stales  ▼.  Ouiteau,  10  Fed.  Rep.  161;  2 
Lawson  Cr.  Def .  162,  is  still  fresh  in  contemporary  recollection,  and 
a  mention  of  it  can  scarcely  be  omitted  in  the  discussion  of  the  sub- 
ject of  insanity.  The  accused  was  tried,  sentenced  and  executed  for 
the  assassination  of  James  A.  Garfield,  then  president  of  the  United 
States,  which  occurred  in  July,  1881.  The  accused  himself  testi- 
"fied  that  he  was  impelled  to  commit  the  act  of  killing  by  inspiration 
from  the  Almighty,  in  order,  as  he  declared,  **  to  unite  the  two 
factions  of  the  republican  party,  and  thereby  save  the  govemment 
from  going  into  the  hands  of  the  ex-rebels  and  their  northern 
allies.''  There  was  evidence  of  various  symptoms  of  mental  un- 
soundness, and  some  evidence  tending  to  prove  such  an  alleged 
delusion,  but  there  was  also  evidence  to  the  contrary,  strongly  sup- 
ported by  the  most  dbtinguished  experts,  and  looking  to  the  con- 
clusion that  the  accused  entertained  no  such  delusion,  but  that 
lieing  a  very  eccentric  and  immoral  man,  he  acted  from  moral 
obliquity,  the  morbid  love  of  notoriety,  and  with  the  expressed  hope 
that  the  faction  of  the  republican  party,  in  whose  interest  he  pro- 
fessed to  act,  would  intervene  to  protect  him.  The  case  was  tried 
before  the  United  States  District  Gourt  for  the  District  of  Colum- 
bia, before  Mr.  Justice  Cox,  whose  charge  to  the  jury  is  replete 
with  interest  and  learning.  While  he  adopted  the  right  and  wrong 
test  of  insanity,  ho  yet  recognized  ihe  principle  that  if  the  accused 
in  fact  entertained  an  insane  delusion,  which  was  tlie  product  of 
the  disease  of  insanity,  and  not  of  a  malicious  heart  and  vicious 
nature,  and  acted  solely  under  the  influence  of  such  delusion,  he 
€Ould  not  he  charged  with  entertaining  a  criminal  intent.  An 
insane  delusion  was  defined  to  be  '*  an  unreasoning  and  incorrigible 
belief  in  the  existence  of  facts,  which  are  either  impossible  abso- 
lutely, or  impossible  under  the  circumstances  of  the  individual," 
and  no  donht  the  case  was  largely  determined  by  the  application  of 
this  definition  by :  he  jnry.     It  must  ever  be  a  mere  matter  of  specu- 
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lation  what  inflaence  maj  have  been  exerted  upon  him  by  the  high 
perBomd  and  political  significance  of  the  deceased,  as  the  chief 
magistrate  of  the  government,  or  other  peculiar  soi^roandings  of  a. 
partisan  nature.  The  case  in  its  facts  is  so  peculiar  as  scarcely  to 
serve  the  purpose  of  a  useful  precedent  in  the  future. 

We  note  other  adjudged  cases  in  this  country,  which  support  the 
modern  rule  for  which  we  here  contend,  including  one  decided  ia 
England,  as  far  hnck  as  1840,  often  referred  to  by  the  text- writers. 
In  Bex  y.  Oxford,  2  C.  &  P.  225,  Lord  Dbnkak  clearly  had  in 
mind  this  principle,  when  after  observing  that  one  may  commit  a 
crime  and  not  be  responsible^  he  used  this  significant  language: 
''If  some  controlling  disease  was  in  truth  the  acting  power  withioi 
him,  which  he  could  not  resist,  then  he  will  not  be  responsible.^ 
The  accused  in  that  case  acted  under  the  duress  of  a  delusion  of  aoi 
insane  character. 

In  Siaie  v.  litter,  35  Iowa,  68,  the  capacity  to  distinguish  betweea 
right  and  wrong  was  held  not  to  be  a  safe  test  of  criminal  responsi- 
bility in  all  cases,  and  it  was  accordingly  decided,  that  if  a  persoik 
commit  a  homicide,  knowing  it  to  be  wrong,  but  do  so  under  the 
inflaence  of  an  uncontrollable  and  irresistible  impulse,  arising  not. 
from  natural  passion,  but  from  an  insane  condition  of  the  mind,  he 
is  not  criminally  responsible.  **  If,"  said  Chief  Justice  Dillok, 
''  by  the  observation  and  concurrent  testimony  of  medical  men  who- 
make  the  study  of  insanity  a  specialty,  it  shall  be  definitely  estab- 
lished to  be  true,  that  there  is  an  unsound  condition  of  the  mind, 
that  is,  a  diseased  condition  of  the  mind,  in  which  though  a  person 
abstractly  knows  that  a  given  act  is  wrong,  he  is  yet  by  an  insane- 
impulse,  that  is,  an  impulse  proceeding  from  a  diseased  intellect, 
irresistibly  driynn  to  commit  it,  the  law  must  modify  its  ancient 
doctrines  and  recognize  the  truth,  and  give  to  this  condition,  when 
it  is  satisfactorily  shown  to  exist,  its  exculpatory  effect.'' 

In  HoppM  Y.  Peoj)le,  31  III.  385;  8.  c,  83  Am.  Dec.  231,  which 
was  an  indictment  for  murder,  the  same  rule  was  recognized  in 
different  words.  It  was  there  held,  that  if  at  the  time  of  the  kill- 
ing, the  defendant  was  not  of  sound  mind,  but  affected  with  in- 
sanity, and  such  disease  was  the  efficient  cause  of  the  act,  operating 
to  create  an  uncontrollable  impulse  so  as  to  deprive  the  accused  of 
the  power  of  volition  in  the  matter,  and  he  would  not  have  done- 
the  act  but  for  the  existence  of  such  condition  of  mind,  he  ought 
to  be  acquitted. 
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In  Bradley  y.  State^  31  Ind.  492,  a  like  modification  of  the  old 
rule  was  announced,  the  court  observing:  ''  Men  under  the  in- 
fluence of  disease,  may  know  the  right,  and  yet  be  powerless  to 
resist  the  wrong.  The  well-known  exhibition  of  cunning  by  per- 
sons admitted  to  be  insane,  in  the  perpetration  of  an  illegal  act, 
would  seem  to  indicate  comprehension  of  its  evil  nature  and  legal 
consequences,  and  yet  the  power  of  self-control  being  lost  from 
disease,  (here  can  be  no  legal  responsibility." 

In  Harris  v.  StaUy  18  'i  ex.  Ct.  App.  287;  6  Am.  Cr.  Rep.  367, 
this  rale  was  applied  to  the  disease  known  as  kleptomania,  which 
was  defined  as  a  species  of  insanity  producing  an  uncontrollable 
propensity  to  steal,  and  it  was  held,  if  clearly  established  by  the 
evidence,  to  constitute  a  complete  defense  in  a  trial  for  theft. 

State  y.  Pike,  49  N.  H.  399;  8.  c,  0  Am.  Rep.  533,  was  an  indict- 
ment for  murder,  to  which  the  plea  of  insanity  was  set  up  as  a 
defense.  It  was  held  to  be  a  question  of  fact  for  the  jury  to  deter- 
mine: (1)  Whether  there  was  such  a  mental  disease  as.  dipsomania, 
which  is  an  irresistible  craving  for  alcoholic  liquors;  and  (2) 
Whether  the  act  of  killing  was  the  product  of  such  disease.  One  of 
the  most  instructive  discussions  on  the  law  of  insanity  which  can 
be  found  in  legal  literature,  is  the  learned  opinion  of  Mr.  Justice 
Dob  in  that  case.  Lawson  Insanity,  311-312;  2  Lawson  Or.  Def. 
311  tf^  seq. 

This  ruling  was  followed  by  the  same  court  in  State  y.  JaneSf 
50  N.  H.  369;  a.  c,  9  Am.  Rep.  242,  which  was  an  indictment 
charging  the  defendant  with  murdering  his  wife.  The  evidence 
tended  to  show  that  the  defendant  was  insane,  and  killed  her  under 
the  delusive  belief  that  she  had  been  guilty  of  adultery  with  one 
French.  The  rule  in  McNaghten's  case,  was  entirely  repudiated, 
both  on  the  subject  of  the  right  and  wrong  test,  and  that  of  delu- 
sions, and  it  was  held  that  the  defendant  should  be  acquitted  if  ha 
was  at  the  time  afflicted  with  a  disease  of  the  mind  of  such  char- 
acter as  to  take  away  the  capacity  to  entertain  a  criminal  intent, 
and  that  there  could  be  no  criminal  intent  imputed,  if,  as  matter 
of  fact,  the  evidence  showed  that  the  killing  was  the  ofibpring  or 
product  of  such  disease. 

Numerous  otiier  cases  could  be  cited  bearing  on  this  particular 
phase  of  the  law,  and  supporting  the  above  views  with  more  or  less 
clearness  of  statement.  That  some  of  these  cases  adopt  the  extreme 
view,  and  recognize  moral  insanity  as  a  defense  to  crime,  and  others) 
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adopt  «i  measure  of  proof  for  the  establishment  of  insanity  more 
liberal  to  the  defendant  than  our  own  rule,  can  neither  lessen  their 
weight  as  authority,  nor  destroy  the  force  of  their  logic.  Many  of 
them  go  further  on  each  of  these  points  tlian  this  court  has  done, 
and  are  therefore  stronger  authorities  than  they  would  otherwise 
be  in  support  of  our  views.  Kriel  v.  Cam.,  5  Bush.  362;  Smiti 
▼.  Oom,,  1  DuY.  224;  Dejarnette  v.  Com,,  75  Va.  867;  Cayle  v. 
Ocmi.,  100  Penn.  St.  573;  s.  c,  45  Am.  Rep.  397;  Cunninghnm 
T.  Stale,  56  Miss.  269;  s.  c,  31  Am.  Rep.  360;  Com.  y.  Rogers,  T 
Mete.  500;  Slate  t.  Johnson,  40  Conn.  136;  Anderson  v.  Slale,  43 
Conn.  514, 525;  Buswell  Ins.,  §§  439  et  seq,;  Stale  r.  McWhorter,  46 
Iowa,  88. 

The  law  of  Scotland  is  in  accord  with  the  English  law  on  this 
subject,  as  might  well  be  expected.  The  Criminal  Code  of  Oer- 
many  however  contains  the  following  provision,  which  is  said  to 
have  been  the  formulated  result  of  a  very  able  discussion  both  hf 
the  physicians  and  lawyers  of  that  country.  ''  There  is  no  criminal 
act  when  the  actor  at  the  time  of  the  offense  is  in  a  state  of  uncon- 
sciousness, or  morbid  disturbance  of  the  mind,  through  which  the 
free  determination  of  his  will  is  excluded. '^  9  Encyc.  Brit.  (9th  ed.) 
112;  citing  Crim.  Code  of  Germany  (§  51,  R.  G.  B.). 

The  code  of  France  provides:  *'  There  can  be  no  crime  or  offense 
if  the  accused  was  in  a  state  of  madness  at  the  time  of  the  act.'* 
For  some  time  the  French  tribunals  were  inclined  to  interpret  this' 
law  in  such  a  manner  as  to  follow  in  substance  the  law  of  England. 
But  that  construction  has  been  abandoned,  and  the  modern  view 
of  the  medical  profession  is  now  adopted  in  that  country. 

It  is  no  satisfactory  objection  to  say  that  the  rule  above  an- ' 
nounced  by  us  is  of  difficult  application.  The  rule  in  McNaghten^s 
case,  supra,  is  equally  obnoxious  to  a  like  criticism.  The  difficulty 
does  not  lie  in  the  rule,  but  is  inherent  in  the  subject  of  insanity 
itself.  The  practical  trouble  is  for  the  courts  to  determine  in  what 
particular  cases  the  party  on  trial  is  to  be  transferred  from  the 
category  of  sane  to  that  of  insane  criminals — where,  in  other  words, 
the  border  line  of  punishability  is  adjudged  to  be  passed.  But  as 
has  been  said  in  reference  to  an  every-day  fact  of  nature,  no  one 
can  say  where  twilight  ends  or  begins,  but  there  is  ample  distinction 
nevertheless  between  day  and  night.  We  think  we  can  safely  rely 
in  this  matter  upon  the  intelligence  of  our  juries,  guided  by  the 
testimony  of  men  who  have  practically  made  a  study  of  the  disease 
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of  insanity;  and  enlightened  by  a  conscientious  desire,  on  tbe  one 
hand,  to  enforce  the  criminal  laws  of  the  land,  and  on  the  other, 
not  to  deal  harshly  with  any  nnfortanate  victim  of  a  diseased  mind, 
acting  without  the  light  of  reason,  or  the  power  of  volition. 

Several  rulings  of  the  court,  including  especially  the  one  given 
0X  mero  inotu,  and  the  one  numbered  five,  were  in  conflict  with  this 
view,  and  for  these  errors  the  judgment  must  be  reversed.  The 
charges  requested  by  defendant  were  all  objectionable  on  various 
grounds.  Some  of  them  were  imperfect  statements  of  the  rules 
above  announced;  some  were  argumentative,  and  others  were  mis- 
leading by  reason  of  ignoring  one  or  more  of  the  essentials  of  crim- 
inal irresponsibility,  as  explained  in  the  foregoing  opinion. 

It  is  almost  needless  to  add  that  where  one  does  not  act  under 
the  duress  of  a  diseased  mind,  or  insane  delusion,  but  from  motives 
of  anger,  revenge  or  other  passion,  he  cannot  claim  to  be  shielded 
from  punishment  for  crime  on  the  ground  of  insanity.  Insanity 
proper,  is  more  or  less  a  mental  derangement,  coexisting  often,  it 
is  true,  with  a  disturbance  of  the  emotions,  afiFections  and  other 
moral  powers.  A  mere  moral,  or  emotional  insanity,  so-called, 
unconnected  with  disease  of  the  mind,  or  irresistible  impulse  result- 
ing from  mere  moral  obliquity,  or  wicked  propensities  and  habits, 
is  not  recognized  as  a  defense  to  crime  in  our  courts.  1  Whart 
Or.  Law  (9th  ed.),  §  46;  Boswell  v.  I^als,  63  Ala.  307;  8.  a,  35 
Am.  Rep.  20;  Fbrd  v.  Siaie,  71  Ala.  385. 

The  charges  refused  by  the  court  raise  the  question  as  to  how 
far  one  acting  under  the  influence  of  an  insane  delusion  is  to  be 
exempted  from  criminal  accountability.  The  evidence  tended  to 
show  that  one  of  the  defendants,  Mrs.  Nancy  J.  Parsons,  acted 
under  the  influence  of  an  insane  delusion  that  the  deceased,  whom 
she  assisted  in  killing,  possessed  supernatural  power  to  afSict  her 
with  disease  and  to  take  her  life  by  some  ^' supernatural  trick;'' 
that  by  means  of  such  power  the  deceased  had  caused  defendant  to 
be  in  bad  health  for  a  long  time,  and  that  she  acted  under  the  belief 
that  she  was  in  great  danger  of  the  loss  of  her  life  from  the  conduct 
of  deceased  operating  by  means  of  such  supernatural  power. 

The  rule  in  McSaghfen^s  case  as  decided  by  the  Bnglish  judges, 
and  supposed  to  have  been  adopted  bv  the  court,  is  that  the  defense 
of  insane  delusion  can  be  allowed  to  prevail  in  a  criminal  case  only 
when  the  imaginary  state  of  facts  would,  if  real,  justify  or  excuse 
the  act;  or  in  the  language  of  the  English  judges  themselves,  the 
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defendant  '^mnst  be  coneidered  in  tbe  same  sitnation.aa  tore^ppPT: 

abilifcy,  as  if  the  facts  with  respect. to  which  the  delnsidn  exists 

were  real/'     BoswtiVa  case,  63  Ala.  307.     It  is  apparent  Itqjcd; 

what  we  have  said  that  this  role  cannot  be  correct  as  applied  to  f^ll 

cases  of  this  nature,  even  limiting  it  as  done  by  the  English  judges 

to  cases  where  one  **  labors  under  partial  delusion,  and  is  not  in 

ptber  respects  insane. ''    McNaghten's  case^  10  CI.  &  Fin;  200; 

2  Lawson's  Gr.  Def.  150.     It  holds  a  partially  insane  person  as. 

responsible  as  if  he  were  entirely  sane,  and  it  ignores  the  possibility 

of  crime  being  committed  under  the  duress  of  an  insane  delusion, 

operating  upon  the  human  mind,  the  integrity  of  which  is  destroyed 

or  impaired  by  disease,  except  perhaps  in  cases  where  the  imagi-. 

Bary  state  of  facts,  if  real,  would  excuse  or  justify  the  act  done 

Hinder  their  influence.     Fields  Med.  Leg.  Ouide,  10lrl04;  Qny  & 

F.  Forsenic  Med.  2*^0.    If  the  rule  declared  by  the  English  judg^ 

be  correct,  it  necessarily  follows  that  the  only  possible  instance  of 

excusable  homicide  in  cases  of  delusional  insanity  would  be  where 

the  delnpion,  if  real,  would  have  been  such  as  to  create  in  the  mind 

9t  a  reasonable  man,  a  just  apprehension  of  imminent  petil  to  life 

^r  limb.     The  personal  fear  or  timid  cowardice  of  the  insane  man>^ 

although  created  by  disease  acting  through  a  prostrated  nervous 

organization,  would  not  excuse  undue  precipitation  of  action  on 

his  part^     Nothing  would  justify  assailing  his  supposed  adversary 

except  an  overt  act  or  demonstration  on  the  part  of  the  latter,  such 

as,  if  the  imaginary  facts  were  real,  would  under  like  eircumstances> 

have  justified  a  man  perfectly  sane  in  shooting  or  killings     If  he 

dare  fail  to  reason  on  the  supposed  facts  embodied  in  the  delusion, 

as  perfectly  as  a  sane  man  could  do  on  a  like  state  of  realities,  he 

receives  no  mercy  at  the  hands  of  the  law.     It  exacts  of  him  the 

last  ponnd  of  flesh.     It  would  follow  also  under  this  rule,  that  the 

partially  insane  man,  afflicted  with  delusions,  would  no  more  be 

excusable  than  a  sane  man  would  be,  if  perchance  it  was  by  his 

fault  the  difficulty  was  provoked,  whether  by  word  or  deed;  or  if, 

in  fine,  he  may  have  been  so  negligent  as  not  to  have  declined 

combat  when  he  could  do  so  safely  without  increasing  his  peril  of 

life  or  limb.     If  this  has  been  the  law  heretofore,  it  is  time  it 

should  be  so  no  longer.     It  is  not  only  opposed  to  the  known  facfai 

of  modem  medical  science,  but  it  is  a  hard  and  unjust  rule  to  be 

applied  to  the  unfortunate  and  providential  victims  of  disease.     It 

seems  to  be  a  little  less  than  inhuman,  and  its  strict  enforcement 
Vol.  LX  —  27 
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would  probably  tranflfer  a  large  percentage  of  the  inmates  of  ont 
Insane  Hospital  from  that  institution  to  hard  labor  in  the  mines  or 
the  penitentiary.  Its  fallacy  consists  in  the  assumption  that  nd 
other  phase  of  delusion  proceeding  from  a  diseased  brain,  can  s6 
destroy  the  volition  of  an  insane  person  as  to  render  him  powerless 
to  do  what  he  knows  to  be  right,  or  to  ayoid  doing  what  he  may 
know  to  be  wrong.  This  inquiry,  as  we  have  said,  and  here  repeat, 
is  a  question  of  fact  for  the  determination  of  the  jury  in  each  par- 
ticular case.  It  is  not  a  matter  of  law  to  be  decided  by  the  courts. 
We  think  it  suflScient  if  the  insane  delusion — by  which  we  mean 
the  delusion  proceeding  from  a  diseased  mind  — sincerely  exists  at 
the  time  of  committing  the  alleged  crime,  and  the  defendant 
believing  it  to  be  real,  is  so  influenced  by  it  as  either  to  render  him 
incapable  of  perceiving  the  true  nature  and  quality  of  the  act  done, 
by  reason  of  the  depravation  of  the  reasoning  faculty,  or  so  subverts 
his  will  as  to  destroy  his  free  agency  by  rendering  him  powerless  to 
resist  by  reason  of  the  duress  of  disease.  In  such  a  case,  in  other 
words,  there  must  exist  either  one  of  two  conditions:  (1)  Such 
mental  defect  as  to  render  the  defendant  unable  to  distinguish 
between  right  and  wrong  in  relation  to  the  particular  act;  or  (2) 
The  overmastering  of  defendant's  will  in  consequence  of  the  insane 
delusion  under  the  influence  of  which  he  acts,  produced  by  disease 
of  the  mind  or  brain.  Rex  v.  HadfiOd,  37  How.  St.  Tr.  1282; 
2  Lawson  Cr.  Def.  201;  Roberts  v.  State,  3  Oa.  310;  Com.  v. 
Rogers,  7  Mete.  500;  8.  c,  41  Am.  Dec.  458;  State  v.  Windsor,  5 
Harr.  6VZ;  Buswell  Insan.,  §§  434,  440;  4  Am.  Law  Rev.  (1869^ 
1870)  236-252. 

In  conclusion  of  this  branch  of  the  subject,  that  we  may  not  be 
misunderstood,  we  think  it  follows  very  clearly  from  what  we  have 
said,  that  the  inquiries  to  be  submitted  to  the  jury  then,  in  every 
criminal  trial  where  the  defense  of  insanity  is  interposed,  are  these: 

1.  Was  the  defendant  at  the  time  of  the  commission  of  the  alleged 
ctime,  as  matter  of  fact,  afflicted  with  a  disease  of  the  mind,  so  as 
to  be  either  idiotic  or  otherwise  insane? 

'  2.  If  such  be  the  case,  did  he  know  right  from  wrong  as  applied 
to  the  particular  act  in  question?  If  he  did  not  have  such  knowl- 
edges, he  is  not  legally  responsible. 

3.  If  he  did  have  such  knowledge,  he  may  nevertheless  not  be 
legally  responsible  if  the  two  following  conditions  concur:  (1)  If, 
by  i*ea8ou  of  tlie  duress  pi  such  mental  disease,  he  had  so  far  lost 
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the  power  to  choose  between  the  right  and  wrong,  and  to  avoid 
doing  the  act  in  qnestiony  as  that  his  free  agency  was  at  the  time 
destroyed.  (2)  And  if,  at  the  same  time,  the  alleged  crime  was  so 
connected  with  snch  mental  disease,  in  the  relation  of  cause  and 
effect,  as  to  haye  been  the  product  of  it  solely. 

The  rale  announced  in  BoswelVs  case,  63  Ala.  308,  supra,  as 
stated  in  the  fourth  head-note,  is  in  conflict  with  the  foregoing 
conclusions,  and  to  that  extent  is  declared  incorrect,  and  is  not 
supported  by  the  opinion  in  that  case  otherwise  than  by  dictum. 

We  adhere  however  to  the  rule  declared  by  this  court  in  BosfoelP$ 
ease,  supra,  and  followed  in  Porffs  case,  71  Ala.  385,  holding  that 
when  insanity  is  set  up  as  a  defense  in  a  criminal  case,  it  must  be 
established  to  the  satisfaction  of  the  jury,  by  a  preponderance  of 
the  evidence;  and  a  reasonable  doubt  of  the  defendant's  sanity, 
raised  by  all  the  evidence,  does  not  authorize  an  acquittaL 

There  was  no  error  in  overruling  the  objection  taken  by  the  def ead- 
ants  to  the  copy  of  the  venire  or  list  of  jurors,  served  on  them. 
The  act  approved  February  17, 1885  (Acts  1884-1885,  pp.  181, 185, 
g  10),  regulating  the  organization  of  juries,  applies  to  this  case,  and 
provides  that  '*  the  names  of  the  jurors  so  drawn,^  in  accordance 
with  section  10  of  the  act,  together  with  the  panel  of  thirty-six 
jurors  provided  for  by  section  9,  ''shall  constitute  the  venire,** 
from  which  the  jurors  to  try  capital  cases  shall  be  selected.  Acts 
1884,  1885,  pp.  185-186.  The  rule  on  this  subject  declared  in 
Posey*s  case,  73  Ala.  490,  and  SheUotCs  case,  73  Ala.  5,  has  no 
application  under  this  act  These  cases  construe  section  4871  of 
the  Code,  which  contains  different  language  from  the  law  here 
construed. 

Under  the  rule  announced  in  Ford  v.  State,  71  Ala.  385,  397, 
and  authorities  there  cited,  there  was  no  error  in  excluding  the 
proposed  statement  of  Mrs.  Nail.  This  testimony  was  defective  in 
not  being  preceded  more  fully  by  the  facts  and  circumstances  upon 
which  the  opinion  of  the  witness  as  to  the  sanity  of  the  accused 
was  predicated^  the  witness  not  being  an  expert.  Bogers  Expert 
Test.,  §  61. 

The  other  rulings  of  the  court  need  not  be  considered  by  us. 

The  judgment  is  reversed  and  the  cause  remanded.  In  the  mean- 
while the  prisoners  will  be  held  in  custody  until  discharged  by  doe 
process  of  law. 

Stone,  C.  J.,  dissents  in  part  Reversed  and  remanded. 
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NoTS  BT  THB  REPORTER. —  The  following  is  the  dissenting  opinion  of  Stone^ 
C.  J. :  In  BomoeU  ▼.  8UUe,  68  Ala.  807;  s.  c,  85  Am.  Rep.  dO,  two  material  ques- 
tions arose  on  the  subject  of  insanity :  First,  whether  or  not  when  that  defense 
is  set  up,  its  existence  must  be  proved  by  the  accused,  what  measure  of  proof 
is  required  to  establish  it,  and  whether  it  is  enough  if  the  testimony  raises  a 
reasonable  doubt  of  the  prisoner's  sanity.  We  held  it  was  defensive  in  its 
nature,  and  that  the  proof  did  not  come  up  to  the  required  standard,  if  it 
simply  raised  a  reasonable  doubt  of  its  existence.  As  to  the  measure  of  proofs' 
we  applied  the  rule  which  obtains  in  civil  cases,  viz. :  That  which  reasonably 
satisfies  the  mind  of  a  jury  of  the  fact  sought  to  be  established. 

The  second  question  presented  and  considered  in  that  case  was,  whether 
moral  insanity  was  an  excuse  for  an  act  otherwise  punishable.  We  declared 
it  was  not;  and  in  the  category  we  Included  homicidal  mania,  irresistible' 
impulse,  and  every  other  species  of  simply  moral  obliquity,  provided  the  men- 
tal faculties  were  not  shown  to  be  unsound.  Each  of  these  principles  was 
rearmed  in  Ford  v.  SUUe,  71  Ala.  886. 

The  most  important  inquiry  in  Bo9wXP$  case  —  the  one  chiefly  relied  on  for 
reversal  —  was  the  first  stated  above;  the  onu»  and  measure  of  proof.  The 
testimony  scarcely  raised  any  other.  Our  own  decisions  had  left  that  ques- 
tion  in  deplorable  uncertainty,  as  we  attempted  to  show.  The  English  author- 
ities, particularly  the  older  ones,  had  given  way  to  a  more  enlightened 
understanding  of  mental  disorders.  It  was  on  that  question,  namely,  the 
presumption  of  sanity,  and  the  burden  and  manner  of  overcoming  that  pre- 
sumption, that  the  opinion  of  the  judges  in  the  McNaghUn  case  was  quoted 
and  relied  on.  All  the  judges  except  Mauls  had  concurred  in  advising  the 
House  of  Lords  "that  every  man  is  presumed  to  be  sane,  and  to  possess  a 
siiflSclent  degree  of  reason  to  be  responsible  for  his  crimes,  until  the  contrary 
is  proved  to  their  (the  jury's)  satisfaction."  To  this  extent  the  advice  of  the* 
judges  was  pertinent  to  BanDeW$  case,  and  for  this  purpose  it  was  used. 
Beyond  this  the  cases  were  unlike.  McNaghten's  mental  malady  was  pre- 
sented to  the  judges  as  one  of  "  mental  delusion."  Their  answers  were  given 
on  the  postulate  that  his  mental  disease  was  "partial  delusion  only,"  and  that 
he  was  not  "  in  other  respects  insane."  Hence  we  said  BosioelFt  case:  "  It 
must  not  be  overlooked  that  the  ^dges  were  oomeddering  a  case  of  partial 
insanity;  the  case  of  a  person  afllicted  with  insane  delusion  in  resx>ect  to  one 
or  more  particular  subjects  or  persons."  On  the  other  hand,  in  BostoelTs 
case,  there  was  no  pretense  of  mental  delusion.  What  we  said  on  that 
question  was  simply  a  statement  and  citation  of  authorities,  supporting  and 
following  the  views  of  the  judges,  given  in  the  MeNaghten  case.  Its  cor- 
rectness or  incorrectness  was  not  material  to  a  correct  solution  of  the  questions 
we  were  discussing;  and  while  the  principle  was  quoted  without  dissent, 
there  was  nothing  to  cause  us  to.  inquire  into  or  question  its  correctness. 
Our  attention  was  not  directed  to  the  tests  of  criminal  accountability,  except 
to  that  phrase  of  it  which  is  classed  as  moral  insanity;  and  which  we  explic- 
itly declared  was  no  defense  to  a  prosiecution  for  crime.  I  do  not  feel  com- 
mitted, by  any  thing  said  in  BomodTM  case,  to  any  proposition  beybnd  the  two 
principles  stated  above. 


JULY  TERM,  1887.  213 


PftrsooB  T.  State. 


I  sammarize  mj  views  of  the  questions  I  propoae  to  discass,  in  the  following 
brief  paragraphs: 

1.  Insanity,  when  relied  on  as  a  defense  to  a  prosecation  for  crime,  is  a 
mixed  question  of  law  and  fact 

2.  It  is  a  perfect  defense  to  an  accusation  of  crime,  if  the  accused,  at  the 
time  he  committed  the  act,  was  afflicted  with  a  mental  disease  to  such  extent, 
as  to  render  him  incapable  of  determining  between  right  and  wrong,  or  of  per- 
eeiving  the  true  nature  and  qaalitj  of  the  act  done. 

8.  When  it  is  satisfactorilj  shown  that  the  accused  was  mentallj  diseased  ai 
the  time  he  did  the  act  charged  as  an  offense,  and  tliat  he  did  the  act  in  oonse* 
quenoe  solely  of  such  mental  disease,  without  which  it  would  not  have  been  done, 
this  is  a  complete  defense,  even  though  the  defendant  knew  the  act  was  wrong. 

4.  When  at  the  time  of  committing  the  act  cliarged,  the  defendant  was 
laboring  under  a  disease  of  the  mind,  known  as  delusion,  illusion,  or  halln- 
•dnation,  and  the  act  done  was  solely  the  result  of  such  mental  disease,  con- 
nected with  and  growing  out  of  it  as  effect  follows  cause,  and  without  which 
the  act  would  not  have  been  done,  the  defendant  should  be  acquitted  on  tha 
plea  of  insanity.    Whart.  Cr.  Ev.,  §  886;  2  Qreenl.  Ev.,  g  872. 

5.  No  form  of  moral  or  emotional  insanity  is  a  defense  against  a  criminal 
accusation. 

I  have  considered  the  very  able  opinion  of  my  brother  Sovbrvillb  with  great 
care,  and  I  differ  from  what  I  understand  to  be  its  declared  principles,  only  to 
|i  limited  extent,  to  be  commented  upon  further  on.  I  have  also  read  the 
legal  authorities  he  relies  on,  but  have  not  read,  on  this  subject,  the  other 
authorities  he  refers  to.  Some  of  them,  I  fear,  c^eal  too  much  in  the  kbstruse 
and  metaphysical  —  refine  too  much  —  to  l)ecome  safe  guides  .in  judicial 
lidministration.  Legal  principles,  when  enunciated  for  the  government  of 
Juries,  should,  if  possible,  be  expressed  so  simply  and  clearly  as  to  be  easily 
understood  by  the  class  of  men  who  generally  perform  tliat  service.  Less  than 
this  is  not  properly  instructing  Juries  on  questions  of  law,  pertinent  to  tha 
issues  they  are  sworn  to  tiy. 

I  differ  with  my  brother  Somrrtilub  in  the  interpretation  of  some  of  the 
legal  authorities  he  relies  on  as  supporting  his  views,  and  as  to  others,  in  the 
estimate  he  places  upon  them  as  authority.  This  court  has  repudiated  the  doc- 
trine of  moral  insanity  as  a  defense  for  conduct  otherwise  criminal;  and  we 
hold  that  insanity  is  a  defense  to  be  affinuatively  established  by  proof.  It  is 
not  enough  that  a  reasonable  doubt  of  sanity  is  engendered.  BostoelTs  case,  08 
Ala.  807;  s.  c,  85  Am.  Rep.  20;  Ford't  case,  71  Ala.  8a5.  Of  the  judicial  au- 
thoritiea  relied  on  by  him.  the  following  cases  hold  tliat  the  defense  of  insanity 
is  made  good,  if  the  testimony  raises  a  reasonable  doubt  of  its  existence.  Some 
of  them  go  so  far  as  to  hold  that  when  any  evidence  of  insanity  is  produced, 
the  burden  is  then  cast  on  the  prosecution  to  establish  sanity  beyond  a  reason- 
able  doubt.  State  v.  JoTies,  50  N  H.  869;  s.  c,  D  Am.  Rep.  242;  Bradley  v. 
State,  81  Ind.  492;  Hdpp$  v.  People,  81  111.  8a5;  Cunningham  v.  State,  56  Miss. 
'269;  0.  c,  81  Am.  Rep.  860;  State  v.  Johnson,  40  Conn.  180. 

In  the  opinion  of  my  brother  Somerville.  the  case  of  Felter,  25  Iowa,  68,  is 
^iven  a  prominent  place.    The  opinion  in  that  case  was  prepared  by  the  Justly 
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distingaislied  law  writer  and  jurist,  Cliief  Justice  Dilix)N.  The  dedsion  waa 
in  1868.  In  considering  the  weight  of  tliat  opinion,  1  remariL,  first,  that  it  was 
pronounced  bj  a  court  which  holds  that  moral  insanity  is  a  defense  to  a  crim- 
inal prosecution.  Manj  of  the  expressions  found  in  that  opinion,  and  in  the 
opinions  of  other  courts,  entertaining  similar  views,  are  well  chosen  to  express, 
moral  insanity  and  its  workings.  Thej  are  misleading,  if  not  inappropriate, 
when  used  in  description  of  intellectual  unsoundness,  or  mental  insanity. 
The  defense  relied  on  in  that  case  was  homicidal  mania,  the  existence  of 
which  as  mental  disease,  Dillon,  C.  J.,  says,  "both  medicine  and  law  now 
vecognize."  Yet  in  that  case,  the  distinguished  Judge  said:  *'  If  this  want  of 
power  of  control  arose  from  the  insane  condition  of  the  mind  of  the  accused, 
he  should  not  be  held  responsible.  But  if  want  of  power  to  control  hisactiona 
arose  from  yiolent  and  ungovernable  passions,  in  a  mind  not  deceased  or 
unsound,  be  would  and  ought  to  be  punished  for  his  acts."  In  IfcWhart&r'^ 
ease,  46  Iowa,  88,  decided  in  1877,  the  following  charge  had  been  requested 
in  behalf  of  the  prisoner:  "  If  the  jury  believe  from  the  evidence  that  at  the 
time  of  the  commission  of  the  alleged  homicide  the  defendant  was  laboring- 
under  a  diseased  condition  of  the  mind,  that  he  was  insane  on  the  subject  of 
the  manner  in  which  the  deceased  (a  physician)  had  treated  his  wife,  and  on 
the  subject  of  deceased,  with  others,  having  formed  a  conspiracy  to  take  his 
(defendimt's)  life,  then  the  Jury  should  acquit  the  defendant. "  This  charge  the 
trial  court  had  refused  to  give.  The  Supreme  Court,  in  reference  to  it,  said: 
"  It  will  be  at  once  observed  that  this  instruction  fails  to  present  the  condition, 
that  the  mental  disease  must  have  destroyed  the  power  of  defendant  to  com- 
prehend rationally  the  natu^  and  consequences  of  his  act  and  overpowered  his 
will,  whhdiJBuat^xist  In  ^oilier  lo<rPBder>htm  free  from  accountability  for  his 
acts."  .  JQsft«r't.caae  is  cited  in  juipport  of  this  principle.  In  the  sUU  .later  ease^ 
8kUe}Y..BoeksU,>90'^.  W.  Bep..742,  the  Supreme  Court  of  Iowa  expressed  the 
pakuciliffletMB'tolkmst  **■  On  thetdal  of  mrdndicttnBSit  foragnrderj  ii^ereinsanity 
la^pieadedy  an  iaatrnetion  to  tii»  Jury^that  -*'  the  alleged* dnHnity  and  the  alleged 
crimvinust  betsonnected,  the  one  ^th  the  other;  and 'the  latter  be  the  off* 
■pring  of  the  former,  in  order  to  have  the  effect  of  rightfully  declaring  one  irre> 
sponsible  for  his  acts,"  is  correct,  where  there  is  no  evidence  tending  to  show 
that  the  defendant  was  insane  on  all  subjects,  or  was  homicidally  insane. 

The  case  of  Hopp9  v.  People,  81  111.  835;  8.  c,  88  Am.  Dec.  281,  is  the  next 
case  relied  on.  The  opinion  in  that  case  was  by  Judge  Brbbse.  The  alleged 
insanity  was  in  the  form  of  mental  illusion,  as  to  his  wife's  infidelity  to  him. 
Speaking  for  the  court.  Judge  Brbese  said:  "  We  have  come  to  the  conclusion 
that  a  safe  and  reasonable  test,  in  all  such  cases,  would  be,  that  whenever  it 
shall  appear  from  the  evidencn  that  at  the  time  of  doing  the  act  charged  the 
prisoner  was  not  of  sound  miud,  but  affected  with  insanity,  and  such  affection 
was  the  efficient  cause  of  the  act,  and  that  he  would  not  have  done  the  act  but 
for  that  affection,  he  ought  to  be  acquitted.  But  this  unsoundness  of  mind,  or 
affection  of  insanity,  must  be  of  such  a  degree  as  to  create  an  uncontrollable 
impulse  to  do  the  act  charged,  by  overruling  the  reason  and  judgment,  and 
obliterating  the  sense  of  right  and  wrong  as  to  the  particular  act  done,  and  de- 
priving the  accused  of  the  power  of  chosing  between  them."    Let  it  be  borne 
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in  mind  tliat  this  summation  of  the  principle  was  the  ntteranoe  of  a  coart 
which  held  that  moral  insanity  precluded  criminal  accountabilitj;  and  yet  to 
make  the  defense  ayailable,  it  was  held  necessary  that  the  mental  unsound- 
ness should  have  so  far  progressed,  as  to  ''  obliterate  the  sense  of  right  and 
wrong  as  to  the  particular  act  done." 

That  I  am  correct  in  my  interpretation  of  the  court's  decision,  I  refer  to  the 
ruling  of  the  same  court,  made  in  Dunn  ▼.  People,  109  ni.  685,  decided  in 
1884.  In  that  case  the  trial  court  had  charged  the  jury,  as  follows:  "  If  you 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  at  the  time  of  com. 
mitting  the  alleged  act  the  defendant  was  able  to  distinguish  right  from  wrongt 
then  you  cannot  acquit  him  on  the  ground  of  insanity.  Two  other  charges 
were  given,  embodying  the  same  thought,  but  expressed  more  in  detail.  In 
the  opinion  of  the  court  is  this  language:  "  It  is  claimed  that  these  instruc- 
tions conflict  with  the  law  as  declared  in  Hoppe  v.  People,  81  III.  885,  and 
Chaee  v.  People,  40  111.  853.  We  do  not  so  understand  the  instructions.  In  the 
Boppe  case,  in  discussing  the  question  of  insanity,  it  said/'  etc  The  court  then 
proceeds  to  repeat  that  part  of  the  opinion  which  I  have  copied  above.  It  was 
added :  '*  If  at  the  time  the  crime  was  committed  the  defendant  knew  that  It 
was  wrong  to  commit  such  a  crime,  and  had  the  power  of  mind  to  choose  either 
to  do  or  not  to  do  that  act,  and  of  controlling  his  conduct  in  accordance  with 
such  choice,  then  he  ought  to  be  held  responsible,  although  he  was  not  entirely 
and  perfectly  sane.  *  *  *  Where  a  man  knows  that  it  is  wrong  to  do  a 
certain  act,  and  possesses  the  power  of  mind  to  do  or  not  to  do  that  act,  it 
would  be  a  dangerous  doctrine  to  hold  that  such  person  should  not  be  held 
responsible,  because  he  might  not  be  regarded  entirely  and  perfectly  sane." 

"The  case  of  Bradley  t.  J8tate,  81  Ind.  492,  comes  next  in  order.  The  opinion 
in  that  case,  which  was  pronounced  in  1869,  shows  that  the  writer  had  read 
considerably  on  the  subject  of  mental  disorders.  Viewed  from  the  standpoint 
that  like  the  cases  we  have  dted,  that  opinion  was  delivered  by  a  court  which 
holds  that  moral  insanity  is  a  defense  to  a  criminal  charge,  and  that  if  a  reason^^ 
able  doubt  of  sanity  is  engendered,  an  acquittal  must  follow,  there  is  nothing 
remarkable  in  that  case,  except  that  it  expresses  disapprobation  of  the  simply 
right  and  wrong  test. 

In  Walker  v.  State,  102  Ind.  602,  decided  in  1885,  the  Supreme  Court  of 
that  State  again  considered  the  question  of  insanity  as  a  defense  for  crini'e.' 
The  trial  court  had  charged  the  Jury  that,  "only  persons  of  sound  mind  in 
law  can   be  convicted  of  crime."    •    •    *    When  considered  (insanity)  in 
relation  to  crime,  it  is  a  general  rule  that  persons,  who  are  in  that  relation 
which  the  law  recognises  as  of  unsound  mind,  are  not  responsible  criminally 
for  their  acts  when  in  that  condition.     But  it  is  also  true  that  mere  weakness 
of  mind  alone,  or  slight  mental  ailments  which  do  not  exclude  that  knowledge = 
of  right  and  wrong,  and  the  power  to  act  in  accordance  with  the  plain  dictates 
of  reason  and  justice,  do  not  constitute  unsoundness  of  mind  in  the  law.     *    *' 
In  cases  of  partial  insanity,  when  the  mind  may  be  clouded  and  weakened, 
but  not  remembering,  reasoning,  and  judging,  or  so  perverted  by  insane  de- 
lusions as  to  act  under  false  impressions  or  influences  —  in  these  cases  the  rule 
is  this:  A  man  is  not  to  be  excused  from  responsibility  if  he  has  capacity  and 
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reason  safflcient  to  enable  him  to  distinguish  between  right  and  wrong  as  to 
the  particalar  act  he  is  then  doing,  (to  have)  a  knowledge  and  oonsclousnesa 
tiiat  the  act  he  is  then  doing  is  criminal  and  wrong,  and  will  sabject  him  to 
punislunent.  In  order  to  be  responsible,  he  must  have  sufficient  power  of 
memory  to  recollect  the  relations  in  which  he  stands  to  others,  and  in  which 
others  stand  to  him  ;  that  the  act  he  is  doing  is  contrary  to  the  plain  dictates 
of  justice  and  right,  injurious  to  others  and  in  violation  of  the  dictates  of 
duty.  On  the  contrary,  although  he  may  be  laboring  under  partial  insanity, 
if  he  still  understands  the  nature  and  character  of  his  act,  and  its  consequences, 
if  he  has  a  knowledge  tliat  it  is  wrong  and  criminal,  and  a  mental  power 
sufficient  to  apply  that  knowledge  to  his  own  case,  and  to  know  that  if  he  does 
the  act  he  will  do  wrong  and  receive  punishment,  such  partial  insanity  is  not 
sufficient  to  exempt  him  from  responsibility  for  criminal  acts.  He  is  then  not 
insane.  The  true  test  is  this:  Has  the  defendant  in  a  criminal  case  the  power 
to  distinguish  right  from  wrong  and  the  power  to  adhere  to  the  right  and 
avoid  the  wrong?  Has  the  defendant,  in  addition  to  this,  the  power  to  govern 
his  mind,  his  body  and  his  estate?  If  he  has  these  powers  he  must  exercise 
them.  He  is  then  in  law  not  a  person  of  unsound  mind,  and  the  law  will  hold 
him  answerable  for  his  acts.  But  if  his  mind  be  so  unsound  tliat  he  has  them 
hot,  then  the  law  will  excuse  his  act  by  reason  of  the  unsoundness  of  his 
mind." 

Speaking  of  the  ruling  on  these  charges,  and  another  not  material  to  the 
inquiry  before  us,  the  revising  court  said,  "  considered  as  a  whoie  •  •  * 
it  contains  nothing  materially  injurious  to  the  appellant." 

The  case  of  Harris  v.  State,  18  Tex.  Ct.  App.  287,  presented  the  quwtion  of 
moral  insanity  —  kleptomania — held  a  valid  defense  by  that  court.  There  was 
nothing  decided  material  to  the  question  we  have  in  hand. 

Smith  V.  CommontKaUh,  1  Duv.  d24,  declares  two  propositions:  First,  that 
moral  insanity  is  a  defense  to  a  prosecution  for  crime.  The  insanity  relied'on 
was  that  the  prisoner,  when  he  perpetrated  the  homicide,  was  drunk,  and  that 
"f'sach  a  condition  superinduced  moral  insanity."  The  second  proposition  df 
the  opinion  was  that  a  reasonable  doubt  of  the  prisoner's  sanity  justified  an 
acquittal.     This  case  was  decided  in  1864. 

In  the  later  ease  of  Eriel  v.  CommantoeaUh,  5  Bush.  863,  the  defense  of 
reasonable  doubt  of  sanity  was  expressly  held  insufficient.  In  the  Opinion  is 
the  following  clause:  "If  there  be  mental  or  moral  insanity,  however  recent, 
to  such  an  extent  as  to  destroy  free  agency  and  moral  responsibility,  on  being 
established  by  satisfactory  evidence,  this  will  excuse."  In  the  same  opinion, 
after  stating  that  drunkenness  may  be  of  such  a  character  and  to  such  a  degree 
as  to  repel  all  Idea  of  malice,  and  to  reduce  a  hrmiicide  from  murder  to  man- 
slaughter, it  is  added:  *'But  as  this  state  of  mind  is  superinduced  by  the 
wrongful  Act  of  the  perpetrator,  a  due  regard  for  the  interest  of  society  and 
the  personal  security  of  every  one,  precludes  it  from  being  a  satisfactoiy 
excuse,  and  an  entire  exemption  from  punishment.  Indeed,  if  it  appeared 
that  intoxication  excited  the  animal  passions  and  aroused  a  destructive  pro- 
pensity in  the  accused,  why  should  even  drunkenness  in  such*  a  case  be  con- 
sidered a  mitigating  cause,  any  more  than  the  unchaining' a  mad  dog  in  the 
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streets  of  a  town,  or  the  riding  a  yicioas  animal  into  a  crowd,  merely  becaoae 
the  perpetrator  had  no  particular  malice  at  any  one,  or  indeed  expected  death 
at  all  to  eotoae;  jet  if  by  reason  thereof,  any  one  should  lose  his  life,  this 
recklessness  is  set  down  as  malice' toward  mankind  in  general,  and  the  perpe- 
trator criminally  responsible  in  the  highest  degree  ?  " 

The  case  of  Ounningham  ▼.  State,  56  Miss.  269;  8.  c,  81  Am.  Rep.,  860,  de- 
clares principles  which  I  am  unable  f  liUy  to  reconcile.  It  first  allows  a  rea- 
tonable  doubt  of  sanity,  engendered  by  th^  evidence,  to  be  a  defense  against  a 
charge  of  crime,  bat  declares  that  the  burden  of  proving  insanity  is  on  the 
defendant.  It  next  adopts  the  right  and  wrong  theory,  or  capacity  to  perceive 
the  difference  between  right  and  Wrong  as  the  test  of  insanity.  It  then  adopts 
the  rule  declared  by  the  judges  in  the  MeNcighten  case  as  applicable  to  cases 
of  mental  delusion.  The  views  of  Justice  Chalmbrs  in  the  latter  part  of  his 
opinion  rendered  in  this  case,  I  reproduce  entire.  The  court  below  had  been 
requested  to  insttuet  the  jury  that  "there  is  no  responsibility  for  an  act  com- 
mitted undctr  the  uncontrollable  impulse  resulting  from  mental  disease."  On 
this  clause  of  the  charge^  the  court  expresses  itself  as  follows: 

"  Th6' second  clause  declares  that  there  is  no  responsibility  for  'an  act  com- 
mitted under  the  uncontrollable  impulse  resulting  from  mental  disease.'  If 
the  impulse  meant  is  the  direct  result  of  such  mental  disease  as  destroys  the 
^rception  of  right  and  wrong,  this-is  only  a  re-affirmation  of '  the  doctrine 
announced  in  several  preceding  charges,  and  it  derives  no  additional '  strength 
from  the  preflx  of  the  word  '  uncontrollable.'  But  theire  is  said  to  be  an  un- 
controllable impulse  springing  from  a  mental  condition  quite  different  from 
this — a  state  of  the  mind  which  perfectly  perceives -'the  true  relations  of  the 
liarty,  and  recognises  all  the  obligations  thereby  Imposed,  but  which  is  unable 
to  control  ths  will. 

"This  character  of  ittsanity  is  variously  styled  moral,  or  emotional,  or  im- 
pulsive, or  paroxysmal  insanity.  It  is  known  among  medical  writers  as  lesion 
of  the  win.  Its  peculiarity  is  said  to  be  that  while  the  mental  perception  is 
ttnimpaiied/the  mind  is  powerless  to  control  the  will;  tliat  while  its  unhappy 
^object  knows  the  right,  and  desires  to  pursue  it,  some  mysterious  and  uncon- 
trollable impulse  compels  him  to  commit  the  wrong.  This  kind  of  insanity, 
if  insanity  it  can' be  called,  though  sometimes  recognized  by  respectable  courts, 
and  still  dftener,  perhaps,  by  Juries  seeking  an  excuse  to  evade  the  stem  dic- 
tates of  the  law,  is  properly  rejected  by  the  authorities  generally.  The  possi- 
bility of  the  existence  of  such  a  mental  condition  is  too  doubtful,  the  theory 
is- too  problematical,  and  too  incapable  of  a  practical  solution,  to  afford  a  safe 
basis  of  legal  adjudication.  It  may  serve  as  a  metaphysical  or  psychological 
problem,  to  interest  and  amuse  the  speculative  philosopher,  but  it  must  be 
discarded  by  the  jurist  aiid  the  law-giver  iu  the  practical  affairs  of  life.  To  it 
may  well  be  applied  the  language  of  Judge  Curtis,  who,  in  speaking  of  this 
and  similar  questions,  says:  '  They  are  an  important,  as  well  as  a  deeply  inter- 
esting study,  and  they  find  their  place  in  that  science  which  ministers  to  dis- 
eases of  the  mind.  *  *  *  But  the  law  is  not  a  medical  nor  a  metaphysical 
science.  Its  search  is  after  those  practical  rules  which  may  be  administered 
without  inhumanity,  for  the  security  of  civil  society  by  protecting  it  from 
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crime.  And  therefore  it  inqaires.  not  into  the  peculiar  constitution  of  mind 
of  the  accused,  or  what  weakness,  or  even  disorders,  he  was  afflicted  with,  but 
solely  whether  he  was  capable  of  having,  and  did  have,  a  criminal  intent.  If 
he  had,  it  punishes  him;  if  not,  it  holds  him  dispunishable.'  Unued  8Uite§r. 
McQehee,  1  Curt.  1. 

"  The  latter  clsiuse  of  the  instruction  in  question  is  copied  —  as,  indeed,  the 
whole  instruction  is  —  from  the  sjllabns,  or  head-notes,  of  CommonweaUh  v. 
Roffers,  7  Mete.  500,  but  it  fails  to  embody  the  qualification  and  restriction 
thrown  around  the  doctrine  in  the  opinion  itself." 

*  *  The  uncontrollable  impulse,  which  the  learned  chief  Justice  deelarsa  will  ez? 
euae  the  act,  is  said  to  be,  that  which  overwhelms  reason,  conscience  and  judg- 
ment.' *  If  so,'  says  he,  *  then  the  act  was  not  the  act  of  a  voluntary  agent,  but  the 
involuntary  act  of  the  body,  without  the  concurrence  of  the  mind  directing  it.' 
In  other  words,  it  is  the  uncontrollable  act  of  a  mind  destitute  of  reason,  oon<v 
science  or  judgment  as  to  the  particular  object,  however  sane  as  to  other  matn 
ters.  The  latter  clause  of  the  instruction  therefore  should  have  been  i»» 
Btricted  by  words  conveying  the  idea  that  the  act  was  the  direct  result  of  ai^ 
uncontrollable  impulse,  springing  from  mental  disease,  existing  to  so  high  a 
degree,  that  for  the  time  it  overwhelmed  the  reason,  judgment  and  oonacienoe." 

In  Com.  V.  Rogers,  7  Mete  500,  a  case  tried  before  Shaw,  C.  J.,  the  defense 
was  rested  on  mental  delusion.  The  sum  of  the  instructions  is  contained  in 
the  following  extract: 

**  The  questions  then  in  the  present  case,  will  be  thene:  1.  Was  there 
such  a  delusion  and  hallucination  ?  2.  Did  the  accused  act  under  a  false  but 
sincere  belief  that  the  warden  had  a  design  to  shut  him  up,  and  under  that 
pretext,  destroy  his  life;  and  did  he  take  this  means  to  prevent  itt  8.  Are 
the  facts  of  such  a  character,  taken  in  connection  with  the  opinions  of  the  pro- 
fessional witnesses,  as  to  induce  the  jury  to  believe  that  the  accused  had  been 
laboring  for  several  days  under  monomania,  attended  with  delusion;  and  did 
this  indicate  such  a  diseased  state  of  the  mind,  that  the  act  of  killing  the  war- 
den  was  to  be  considered  as  an  outbreak  or  paroxysm  of  disease,  which  for  the 
time  being  overwhelmed  and  superseded  reason  and  judgment,  so  that  tho; 
accused  was  not  an  accountable  agent  Y" 

"  If  such  was  the  case,  the  accused  is  entitled  to  an  acquittal;  otherwise,  a^ 
the  evidence  proves  beyond  all  doubt  the  fact  of  killing,  without  provocation, 
bj  the  use  of  a  deadly  weapon,  and  attended  with  circumstances  of  violence, 
cruelty  and  barbarity,  he  must  undoubtedly  be  convicted  of  wilful  murder.'* 

In  the  case  of  Drjarnette  v.  Com.,  75  Va.  867,  the  principle  declared  is  em- 
bodied in  the  following  extract  from  the  opinion:  *'  In  every  case,  although, 
the  accused  may  be  laboring  under  partial  insanity,  if  he  still  understands  the 
nature  and  character  of  his  act  and  its  consequences,  and  has  a  knowledge 
that  it  is  wrong  and  criminal,  and  a  mental  power  sufficient  to  apply  that 
knowledge  to  his  own  case,  and  to  know  that  if  he  does  the  act  he  will  do 
wrong  and  receive  punishment,  and  possesses  withal  a  will  sufficient  to  re- 
strain the  impulse  that  may  arise  from  a  diseased  mind,  such  partial  insanity 
is  nor  sufficient  to  exempt  hi.'ii  from  responsibility  to  the  law  for  his  crimes."' 
Tins  coart  recognized  moral  insanity  as  a  defense. 
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So,  in  Pennsylvania,  the  ooait  leceivee  tlie  defense  of  moral  insanity  as  an 
answer  to  a  criminal  accusation.  In  Botiwdff9  case  we  conmiented  on  C.  J. 
Oebsun'b  langaage,  as  used  in  Cam.  ▼.  Moder,  4  Barr,  264,  and  disapproved  it. 
In  C<n^  ▼.  C<m.,  100  Penn.  St.  378;  6.  c,  46  hm.  Rep.  897,  decided  in  1889, 
the  trial  ooart  had  repeated  to  the  jury  the  language  of  C.  J.  Qibson,  which 
we  copied  in  BonoeWs  case.  This  was  urged  as  a  ground  of  reTersal  in  the 
Supreme  Court.     In  reply,  the  court  said: 

"  The  able  argument  of  counsel  has  failed  to  conyince  us  that  this  was  not 
a  correct  declaration  of  the  law,  or  that  it  has  since  been  ruled  otherwise  by 
this  court.  The  validity  of  such  a  defense  is  admitted,  but  the  existence  of 
such  a  form  of  mania  must  not  be  assumed  without  satisfactory  proof.  Care 
must  be  taken  not  to  confound  it  with  acts  of  reckless  freniy.  When  inter* 
posed  as  a  defense  to  the  commission  of  a  high  crime,  its  existence  should  be 
clearly  manifested.  Such  defense  is  based  on  an  unsound  state  or  condition 
of  the  mind,  proved  by  acts  and  declarations  of  violence.  It  certainly  is  not 
requiring  too  much  to  hold  that  it  shall  be  shown  in  more  than  a  single 
instance.  We  know  no  later  case  in  this  State  where  the  precise  question  has 
been  ruled  otherwise.'*  Nothing  else  is  said  in  that  case  which  is  material  to 
the  subject  I  am  considering,  except  that  the  court  repudiates  the  right  of 
acquittal,  if  the  testimony  simply  raises  a  reasonable  doubt  of  sanity.  The 
insanity  relied  on  in  that  case  was  homicidal  mania;  a  so-called  form  of  insan* 
ity  which  this  court  declines  to  recognise  as  a  mental  disease. 

The  Connecticut  cases  need  but  a  passing  notice.  JBtate  v.  Johmon^  40  Conn« 
188,  presented  the  defense  of  dipsomania.  In  that  case  they  not  only  per* 
mitted  the  defense  of  moral  Insanity,  but  when  insanity  was  the  defense,  the 
Sute  was  at  that  time  required  to  prove  sanity  beyond  a  reasonable  doubt.  A 
discniKion  of  the  questions  there  considered  would  present  no  new  features. 

The  case  of  Andenon  v.  State,  48  Conn.  514,  scarcely  raises  a  question 
material  to  the  line  of  thought  I  am  pursuing.  The  majority  of  the  revising 
court  —  three  to  two — granted  petitioner  a  new  trial,  rather  against  legal 
rales,  becanse  in  their  judgment  he  had  not  had  his  case  fully  and  sufficiently 
represented  in  the  court  below.  The  profession  on  reading  it  wonld  not 
esteem  It  a  safe  or  valuable  precedent. 

In  the  later  case  of  J^aU  v.  Hayt,  46  Conn.  880,  that  court  qualified  its 
rulings  by  holding  that  proof  of  the  insanity  of  a  person  accused  of  crime  ift 
a  matter  of  defense  wholly,  and  the  burden  of  proving  it  rests  on  the 


The  case  of  State  v.  Pike,  49  N.  H.  899;  8.  c,  6  Am.  Rep.  588,  was  decided 
in  1870.  The  defense  relied  on  was  dipsomania — an  inordinate  craving  of 
alcoholic  stimulants.  The  defendant  was  convicted  of  murder  in  the  first 
degree.  The  chief  questions  discussed  on  error  arose  on  the  refusal  of  the 
eourt  to  give  the  following  instruction  to  the  jury: 

"The  defendant  requested  the  court  to  instruct  the  jury  that  the  sanity-— 
the  mental  capacity  of  the  defendant  to  commit  any  crime  charged  in  the 
indictment  —  is  a  fact  to  be  proved  by  the  State  lieyond  all  reasonable  doubt; 
that  there  is  no  legal  presumption  of  sanity,  wliich  can  have  any  weight  witli 
the  jurjafl  a  matter  of  law;  that  there  is  no  legal  presumption  of  sanity  whi'ii 
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Ib  a  substitate  for  evidence,  or  which,  as  a  matter  of  law,  affects  the  bardea 
of  proof  in  criminal  cases." 

An  offer  had  been  made,  in  the  court  below,  to  prove,  by  non-expert  wit- 
nesses, their  naked  opinion  that  the  accused  was  insane  when  he  committed  the 
homicide.  This  testimony  had  been  rejected,  and  it  was  claimed  that  in  this 
raling  there  was  error. 

The  majority  opinion  of  the  court  was  delivered  by  Smith,  J.,  aflSrming  the 
judgment,  in  which  all  the  justices,  except  Justice  Dos,  appeared  to  have  con- 
curred. Then  follows  a  most  elaborate  opinion  by  Justice  Dos,  which  I  can 
but  regard  as  a  dissenting  opinion,  although  not  so  expressed  in  the  book.  It 
covers  thirty-six  pages,  discloses  much  thought,  reading  and  research,  and  is 
expressed  in  a  bright,  incisive,  combative  style.  He  first  devoted  many  pages 
to  prove  that  all  witnesses — ^non -experts  as  well  as  experts  —  should  be 
allowed  alike  to  testify  to  their  opinions  of  a  prisoner's  insanity.  In  this  he 
opposes  the  views  of  his  brother  justices,  and  he  stands  opposed  to  our  uni- 
form rulings,  which  I  need  not  cite.  He  also  declared,  in  terms,  that  "There 
was  error  in  the  refusal  of  the  court  to  instruct  the  jury  that  there  is  no 
legal  presumption  of  sanity;  and  also  in  the  instruction  that  every  person  of 
mature  age  is  presumed  to  be  sane  until  there  is  evidence  tending  to  show 
insanity."  In  this  he  aim  stood  opposed  to  his  brother  judges.  He  did  more. 
He  antagonized  every  authority  I  have  ever  seen  or  heard  of  on  the  subject. 
And  as  I  understand  his  position,  he  took  the  ground  that  there  are  no  legal 
tests  on  the  subject  of  sanity  or  insanity;  that  the  judges  can  give  no  direc- 
tions  for  determining  such  issue,  and  that  it  is  solely  and  purely  a  question  of 
fact,  to  be  determined  by  the  jury,  on  the  sworn  testimony  before  them.  The 
presiding  judge  must  give  no  instructions  or  directions  as  to  the  constituents 
or  classifications  of  mental  disorders,  nor  as  to  the  dividing  line  which  sepa- 
rates accountable  sanity  from  irresponsible  insanity.  To  allow  him  to  do  so 
would  be  to  receive  unsworn  testimony  from  a  non-expert  witness.  The  re- 
sult of  this  is  that  thejudge  must  sit  quietly  by  in  his  supposed  ignorance,  as 
a  silent  looker  on,  while  the  forensic  battle  is  waged  between  opposing  coan« 
sel,  with  their  expert,  opinion  testimony,  before  the  jury,  as  the  sole  triets 
and  arbiters  of  the  facts.  Who  is  to  determine  the  pertinency  of  the  evidence 
offered  ?  Not  the  presiding  judge,  for  not  knowing  what  constitutes  insanity, 
he  cannot  know  what  facts  and  circumstances  tend  to  prove  its  existence.  Can 
there  be  judicial  administration  without  a  presiding  umpire  to  determine  the 
•disputes  of  opposing  litigants  ?  As  well  put  a  locomotive  engine  in  moticm 
without  an  engineer,  or  launch  a- ship  without  a  pilot  or  rudder. 

The  error  of  Judge  Dob's  position,  as  I  understand  it,  and  in  fact,  of  the 
whole  New  Hampshire  court,  lies  in  the  assumption  that  the  question  of  sanity 
or  insanity  is  one  purely  of  fact.  I  admit  It  Is  largely  so;  but  no  question  of 
judicial  contestation  can  ever  become  solely  a  question  of  fact.  Law  pervades 
every  human  transaction,  every  question  of  status,  every  inquiry  of  right 
and  wrong,  as  vital  force  pervades  every  fibre,  every  corpuscle  of  the  living 
animal.  The  leg^al  element  may  be  agreed  between  the  contestants,  and  henc« 
may  not  he  visible.  Still  it  is  there,  and  defines  and  determines  what  the  issue 
}m.  ar»<l  liow  tli«-  suit  is  to  Ik*  inaintained  or  defeated. 
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'  It  is  my  opiDion  that  tfa»  inqaiiy  of  insanity,  like  most  others  in  Jadioial 
•dministratioo,  is  a  mixed  question  of  law  and  faet.  Of  law,-  as  to  the^  extent 
and  measure  of  mental  disorder,  which  absolves  from  legal  accountabllitj. 
Of  law,  necessarily,-  iir  determining  the  pertinen<7  of  testimony  offered  in  proof 
or  disproof  of  the  alleged  mental  disorder.  Like  most,  if  not- all  other  courts, 
whose  utterances  on  these  qnestiona  have  fallen  under  my  observation,  this 
court  stands  unmistakably  committed  to  this  doctrine.  Hence,  we  have  held 
that  what  is  called  emotional  or  moral  insanity  is  not  a  disease  or  the  inteU 
lect,  but  sheer  depravity  ^- a  surrender  of  the  higher  teachings  of  conscience 
to  baser  and  debased  passions,  instincts,  and  appetites.  This  we  held,  the  in-> 
telleetual  faculties  remaining  sound,  is  no  defense  to  a  criminal  accusation* 
Hence  we  have  held  (and  I  understand  my  brothers  as  asserting  it  in  this  case) 
that  to  excuse  conduct  otherwise  criminal,  on  the  plea  of  insanity,  the  mind 
proper,  as  distinguished  from  the  emotions,  must  be  diseased,  and  the  act 
charged  must  have  been  connected  with  that  disease,  as  effect  with  cause^ 
Henee  we  have  held,  and  so  decide  in  this  case,  that  on  the-  trkd  of  such 
issue  in  the  primary  court,  the  presiding  judge  is  within  proper  bounds^ 
when  he  determines  what  testimony  is  and  what  is  not  pertinent  to  the 


It  will  have  been  observed  that  the  cases  I  have  collated  and  considered 
were  decisions  made  by  courts  which  hold  that  moral  insanity  is  a  defense  to 
a  criminal  piMecution.  I  think  this  fact  shotUd' be  donsidered  in- weighing 
their  value  as  authority.  The  phrases  "  sudden  impulse  "  and  *'  overpower^ 
log  or  subverting  the  will "  are  frequently  encountered  in  the  opinions  deliv- 
ered in  those  cases.  ImpuUe  Is  emotional  rather  than  intellectual.  It  is  a 
sudden  emotional  influence  brought  to  bear  on  the  wUl  as  an  intellectnal  fkc- 
iilt^,  and  aff  a  rule,  not  the  offspring  of  the  reasoning  faculties.  It  is  rather 
the  anti^esls  of  a  formed  judgment.  It  differs  fWmi  the  cognitive  or  know* 
ing  faculty,  and  not  infrequently  so  dominates  the  latter,  as  to  acquire,  for 
&e  time,  thO  mastery  of  the  wUl.  The  will,  the  executive  faculty  of  the 
mind,  cannot,  with  propriety,  be  said  to  be  subverted.  To  be  subverted  or 
overturned  is  to  cease  to  have  purpose  -—  to  cease  to  act;  for  without  the  func- 
tion of  the  will  there  can  be  no  physical  action.  The  will  retains  all  its  power, 
but  for  the  time,  ceases  to  act  in  harmony  with  the  knowledge- possessing  fac- 
ulty. It  is  perverted,  but  not  subverted.  I  am  speaking  in  common  parlance, 
and  employing  language  in  its  proper  sense.  When  the  will  is  pe^rverted  by 
a  disease  of  the  brain,  or  intellectual  faculties,  then  any  act  caused  thereby  is 
blameless  in  the  sight  of  the  law.  On  the  other  hand,  if  there  be  no  dis- 
ease of  the  intellectual  faculties,  and  the  act  done,  though  by  a  very  perverted 
will,  is  nevertheless  the  offspring  of  moial  depnVity,  debauched  appetite, 
blunted  sense  of  right,  or  other  kindred  prompting  of  a  wicked  heart,  then 
for  such  an  act  there  is  a  moral  and  legal  accodntability  in  the  amplest  sense 
of  those  terms.  The  murderer,  the  assassin,  the  burglar,  the  incendiary,  can 
trothfully  plead  that  their  wills  have  ceased  to  be  the  executors  of  their  Intel- 
iH^tual  promptings.  Criminal  passion  or  appetite  has  obtained  mastery  over 
tbHr  higher  and  purer  intellectual  endowments,  and  perverted  their  wills  tc* 
it8  baser  uses.  .... 
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I  have  indalged  In  these  refieeUoiis,  bManse  I  tlihik  the  expressioiis  "  sad- 
den impalse  "  and  *'  sahrersion  of  the  will "  mre  inaocarmie  and  misleadliig;  ml 
least,  under  oar  Jarispradenee. 

Keeping  m^-aelf  reasonably  abreast  with  advanced  thoaght,  and  with  th« 
later  and  better  anderstanding  of  mental  disorders,  I  am  willing  to  disclaim, 
as  antenable,  one  of  the  tests  of  legal  accoantability  declared  by  the  jadges  In 
the  McNaghUn  case.  That  was  a  case  of  partial  insanity,  called  "  mental 
delasion."  There  can  be  no  difference,  in  a  legal  point  of  view,  between  de- 
losion,  illasion,  and  hallacination.  In  that  case  it  was  said  that  the  delasion 
would  be  a  defense,  only  when  the  supposed  facts,  if  real,  would  have  Justified 
the  act  done.  This  rule  is  too  exacting.  At  the  head  of  this  opinion  I  have 
presented  my  views  of  the  questions  discussed  in  the  form  of  9yUabL 

Id  the  present  case  the  wife  and  daughter  were  tried  and  convicted  of  the 
murder  of  the  husband  and  father.  The  homicide  was  perpetrated  with  a 
gun.  in  the  hands  of  the  daughter,  at  the  alleged  instigation  of  the  wife. 
The  defense  interposed  for  the  daughter  was  idiocy.  The  wife's  defense  was 
insanity,  in  the  form  of  mental  delusion.  The  delusion  or  hallucination  was 
her  alleged  belief  in  a  supernatural  power  and  infinenee  the  husband  had  and 
exercised  over  her,  by  which  he  could  bring  sickness  and  even  death  upon  her. 
That  by  the  exercise  of  this  power  he  had  brought  on  her  protracted  sickness, 
and  Bhe  feared  and  believed  he  would  ultimately  destroy  her  life.  Of  coarse, 
this  fear  and  belief  could  only  be  gathered  from  her  own  conduct  and  expres- 
sions of  belief  and  fear. 

If  this  delusion  proceeded  from  mental  disorder,  or  defective  mental  organ- 
ism, it  is  questionable  if  the  case  does  not  fall  directly  within  the  rule  de- 
elared  in  the  MeNaghUn  case.  If  the  wife  believed  her  husband  possessed 
aapematural  power  over  her,  by  which  through  unseen  influences,  he  could 
bring  upon  her  disease,  and  even  death;  that  he  had  exerted  that  power,  and 
caused  her  to  be  sick  for  a  great  length  of  time,  and  she  believed,  intended 
ultimately  to  take  her  life,  in  what  manner  could  she  rid  herself  of  such  im- 
pending peril?  She  could  not  fiee  away  from  it.  if  she  would;  for  the  power 
being  supematuial,  It  could  pursue  her  whithersoever  ehe  fled.  Supposing 
her  delusion  to  be  a  fact,  how  could  she  save  her  ewn  life,  by  any  preventive 
measures  riiort  of  taking  his  ? 

.  Was  her  alleged  delusion  Insanity?  Was  It,  If  It  existed,  a  disease  of  the 
reasoning  faculty ?  What  say  psychological  experts  on  this  subject?  It  is 
believed  that  the  delusion  claimed  for  her  is  a  very  common  superstition  with 
the  grossly  ignorant,  particularly  among  the  colored  population.  Less  than 
three  centuries  ago  the  whole  English-speaking  people  labored  under  this  de- 
lusion, or  superstition,  and  called  it  witchcraft.  So  firmly  did  they  believe  It, 
ihat  they  made  the  practice  of  it  a  capital  felony.  Many  unfortunates  to  whom 
this  dark  art  was  imputed,  paid  the  penalty  by  the  most  torturing  of  all  known 
methods  of  inflicting  the  death  sentence.  Were  our  ancestors,  from  the  king 
on  his  throne  to  the  laboring  peasant,  all  insane  ?  Even  the  great  and  good 
Sir  Matthew  Hale  was  a  believer  in  witchcraft.  He  said,  "  that  there  were 
such  creatures  as  witches  he  made  no  doubt  at  all;  for  flrst,  the  Scriptures 
had  affirmed  so  much.     Secondly,  the  wisdom  of  all  nations  had  provided 
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On  the  other  hand.  If  the  greet,  the  lK>ble,  and  the  leenied,  two  or  three 
eentoxieB  ago,  efauightered  men  end  women  indieeiiminateljr  me  the  -impated 
poBBeesois  of  -thle  demoniacal  power,  and  nnder  all  the  forms  of  law  and  for 
the  pnblic  welfare,  is  it  right  to  make  an  example  of  one  ignorant,  sapersti* 
Hoos  woman,  if  she  destrojed  one  life  as  the  only  means,  to  her  benighted 
vision,  of  ssTing  her  own  ?  Of  ooaise  this  is  stated  on  the  hypothesis  that  she 
fealljT  believed  her  hosbimd  possesBed^  and  was  ezeroising  this  dangeroas 


Let  US  pnrsne  this  line -of  thoaght  a  little  further.  In  the  world  are  toij 
if  reUgions  faiths,  each,  perhape,  asserting  adiTine  or  snpemataral  inspirit 
tion.  Taice  three  of  the  most  prominent,  the  Ghzistian,  the  Mohammedan  and 
the  Baddhist;  each  nnmbering  its  adherents  by  the  hundred  millions.  With 
«mA  of  these  faiths  the  professions  of  the  oth<ff  two -are  mere  soperstitions  or 
hallucinations.  Are  the  iuTocations  to  Allah  and  to  the  "  Enlightened  One  ** 
any  more  an  illusion  to  our  comprehension  than  Chrlstiaii  worship  la  to  theirs  T 
Our  faiUkp  we  maintain,  is  founded  alike  on  Divine  revelation  and  the  inherent 
evidences  of  its  purity  and  truth.  Is  their  mental  delusion  a  species  of  partial 
hisanity  ?  And  if  the  seal  of  the  religion  of  Moluunmed,  propagation  by  the 
sword  Is  believed  to  be  a  duty,  is  such  act  to  be  excused  on  the  score  of  men- 
tal illurion  ?  What  of  the  believers  in  spiritualistic  materialisations,  mind- 
reading,  and  the  many  other  isms  which  live  their  brief  day,  and  are  not  with- 
out a  foUowingt  Are  the  believen  in  such  supernatural  powen  mentally  dis- 
eased? Such  inquiries  may  be  amusing,  if  not  interesting,  to  the  visionary 
and  speculative.  They  can  only  bewilder  when  applied  to  the  actual  transao- 
tlons  of  business  life.  Judicial  administration  is  too  real  to  enter  upon  such 
doubtful  and  dangerous  speculations.  In  the  language  of  Judge  Ouims,  "  it 
searches  after  those  practical  rules  which  may  be  administered  without  inhu- 
manity, for  the  -security  of  civil  society  by  protecting  it  from  crime.  It  In^ 
quires  not  into  the  peculiar  constitution  of  mind  of  the  accused,  or  what  weak»> 
aess,  CHT  even  disorders  he  was  afiUcted  with,  but  solely  whether  he  was  capable 
of  having,  and  did  have  a  criminal  intent."  I  hold  we  should  take  our  steps 
cautiously,  in  adopting  the  theories  of  psychological  enthusiasts,  lest  we  dis» 
arm  retributive  justice  of  all  its  restraining  energy. 

This -is  a  dissenting  opinion,  and  I  wish  to  be  understood  as  intimating  no 
opinion,  either  one  way  or  the  another,  on  the  sufficiency  or  insufficiency  of 
t^  asserted  insanity,  relied  on  in  this  case.  It  being,  under  the  opinion  of 
my  brothers,  a  question  of  fact  for  the  jury,  I  will  leave  it  to  them,  without 
any  attempt  to  bias  them  by  any  thing  I  may  say. 

I  regret  the  necessity  I  have  felt  resting  on  me  of  differing  with  my  brothers 
In  this  lease.  Lregret  what  I  conceived  to  be  a  duty  to  express  my  views  so 
much  at  length.  On  a  questioo  of  less  importance  I  would  not  have  done  so. 
I  have  feared,  however,  and  still  fear,  that  the  effect  of  their  ruling  will  be  to 
let  in  many  of  the  evils  which  result  from  allowing  the  defense  of  emotional 
Insanity.  I  acquit  them  of  all  intention  to  alter  the  rule  of  this  court  on  that 
subject.  Still,  I  think  the  line  cannot  be  too.  deariy  and  sharply  drawn,  which 
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•Bpwates  the  pitiable,  anfortanate  victims  of  dlaeaaed  mental  facnltiM^^froaik 
the  recklessly  depraved,  whose  chief  evidence  of  insaQltjlB  found  in  th9 
eanselesa  atrocity  of  their  crimes.  Human  life  has  heoome  all  too  cheap;  and 
while,  we  spread  the  mantle  of  merpj  over  the  criminallj  irresponsible,  th9 
lawless  should  be  made  to  feel  that  the  way  of  the  transgressor  is  hard.  T%cf 
terror  of  the  law  may  thus  become  a  minister  of  .peace.  •  ^ 

In  addition  to  this  Alabama  case»  this  question  hiss  been  passed  upon  by  thcT 
Kansas  Supreme  Court,  in  State  v.  JfMory,  Oct.  8,  1887.  An  abstract  is  air 
follows:  The  defendant  interposed  .the  defense  of  insanity  to  the  charge  ot 
murder  in  the  first  degree,  and  on  the  trial  the  court  charged  substantially 
that' the  test  of  the  defendant's  responMbility  was  whether,  at -the  time  of  th» 
homicide,  he  had  capacity  and  reason  sufficient  to  enable  him  to  distinguish^ 
between  right  and  wrong  as  to  the  particular  act  he  was  doing,  and  had  powef 
to  know  that  the  act  was  wrong  and  criminal,,  and  would  subject 'him  to  pnnJ 
ishment.  HM,  that.it  was  a  proper  instrnction;  and  ful^er/^sfcK,  that-dra^ 
omission  to  charge,  that :  if  the^defendant  knew  the  act  to^  be  wrong;  font  wai^ 
driven  to  it  by  an  /irresistible  impulse  arising  from  an  insane  adeluslon,  '^s» 
would  not  be  responsible,  was  not  error.  :The  "right  and  wionif  test^weas^ 
approved  by  this  court  in  StcOe  v.  Nixon,  83  Eans.  906.  It  was  theiesaid  thar 
*^\  where  a  person  at  the  time  of  the  commission  of  an  alleged  crime  ka^  «uffi-i 
dent  mental  capacity  to  understand  the  nature  t^d  <iuality^  of  the  particular 
adt  or  acts  constituting  the  crime,  and  the  mental  capacity  to  know  whethei^ 
they  are  right  or  wrong,  he  is  generally  responsible  if  he^onmilt^ such  actor 
acts,  whatever  may  be  his  capacity  In  other  particulars;  but  if  lie  does-iior 
possess  this  degree  of  capacity,  then  he  is  not  so  responsible^'' .  This  test  has^ 
noeived  the  almost  universal  sanction  of  the  courts  of  thiS'Coiuitry.  liawson^ 
Insan.  281-270.  ■  The  defendant  uiges  that  the  instructiottr  is  err6neious»^ 
because  it  excluded  the  theory  of  an  Irresistible  impulse  or  moral  ibssjiity.* 
This  question  received  the  attehtion  of  the  court,  and  wae  piaeticallf  decided' 
in  State  v.  Nixon,  mipm,  although  the  question  ^pa»  not 'fairly  ^tfesentjM' ii^' 
that  ease.  It  is  there  recognized  as  a  dangerous  doctrine,  to  sustain  vdiieb^ 
wonld  jeopardize  the  Interests  of  society  and  the  security  of  life.  Mr:  fustiee^ 
YiUJENTDinsayB  that  "  it  isi  possible  that  an' insane^  unconiibllable  Impulse  is^ 
sometimes  sufQlcient  to  destroy  crlminid  responsibility, 'but' -this  is  probably  80> 
only  when  it  destroys  the  power  of  the  accused  to  coinprehenjd  rationally  the' 
nature,  chairaater  abd  consequences  of  the  particular  act  or  ads  charged  against 
llim,  and  not  whwethe  accused  still  has  the  power  of  knowing  the  character' 
df  the  particular  act  or  acts,  and  that  they  are  wrong'."  Further  along  he  8ays^< 
'Hhe  law.  wUl  hardly  recc^nize  the  theory  that  any  unobntvollable  impulse 
may  so  take  possession  of  a  man's  faculties  and  powers  as  to  compel  him  to  do 
what  he  knows  to  be  wrong  and  a  crime,  and  thereby  ..relieve  him  ttcm  all 
criminal  responsibility.  Whenever  a  man  understands  the  nature  and  ehar- 
aeter  of  an  act,  and  knows  that  it  is  wrong,'  it  would  seem^that  He  ou^ht  to  be 
hiftld  legally  responsible  for  the  commission  of  it,  if  in  ftfiet  he  dees  cemmtt  it."' 
In  a  very  recent  case  the  Supreme  Court  of  Missouri  considered  the  refusid  6f 
the  triid  court  to  charge,  that  If  the  defendant  obeyed  'an  unoOntr6ll«ble= 
impulse  springing  from  an  insane  delu^onr,  he  shotild  he  a^qiiltted/   Tbe 
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«Niit  repadiated  that  doctrine,  and  Judge  Shkrwood  remarked,  in  deciding 
tbe  case,  that  "  it  will  be  a  sad  day  for  this  Btate  when  uncontrollable  impulse 
shall  dictate  a  rule  of  action  to  our  courts."  State  v.  Pagd»,4  S.  W.  Rep.  981. 
It  is  true  that  a  few  of  the  courts  hare  adopted  this  principle,  but  hy  far  the 
greater  number  have  disapproyed  of  it,  and  have  adopted  the  test  which  waa 
given  in  the  present  case.    Laww»  Inaan.  970,  808. 
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HOWB  V.   WIL8OK. 
m  Mo.  46.) 

WUl — chariiff — uneertaiwtif. 

Abeqnest  in  trust  "todiride  said  remainder  among  sach  charitable  inatlta* 
tions  in  the  citj  of  St.  Louis  as  he  (the  trustee)  shall  deem  worthy/'  is  valid. 
(See  naU,  p.  280.) 

ACTION  to  set  aside  a  will.    The  opinion  states ^the case.    The 
defendant  had  judgment  below. 


di  Flitcraft,  for  plaintiff  in  error. 
E.  C.  Bttiott,  for  defendant  in  error. 

Black,  J.  The  petition  in  this  case  contains  two  connts.  The 
first  is  an  action  at  law  to  contest  the  validity  of  the  will  of  James  W. 
Handfield.  On  this  coant  there  was  a  trial  which  resulted  in  a  judg- 
ment sustaining  the  will.  The  second  count  is  in  the  nature  of  a 
bill  in  equity  to  have  a  clause  of  the  will  declared  void  for  uncer- 
tainty. A  demurrer  to  this  count  was  sustained,  and  to  reverse 
the  judgment  sustaining  the  demurrer  and  dismissing  the  petition, 
the  plaintiff  sued  out  this  writ  of  error. 

From  the  petition  it  appears  that  the  plaintiff  is  the  only  heir  of 
Elizabeth  Handfield,  who  died  in  1882;  she  was  the  widow  and 
only  heir  of  James  W.  Handfield,  who  died  in  1881.    The  will  was 
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daly  probated  at  the  death  of  Mr.  Uandfield.  It  is  set  out  in  fall 
and  in  snbstance  is  as  follows:  The  testator  enumerates  the  prop- 
erty of  which  he  is  possessed,  which  is  wholly  personal  property, 
aU  of  which  is  bequeathed  to  Alexander  Wilson  in  trust,  for  the 
sole  use  of  Elizabeth  Uandfield,  wife  of  the  testator.  Directions 
are  then  given  the  trustee  as  to  the  management  of  the  property, 
with  power  in  him  to  apply  the  interest  and  income,  and  to  use 
from  the  principal  if  needed  for  her  support,  and  at  her  death  to 
provide  a  suitable  burial.  The  trustee  is  required  to  buy  a  cemetery 
lot  for  the  burial  of  the  testator  and  his  wife  and  to  reserve  sufB,- 
cient  funds  to  keep  the  graves  in  good  condition.  There  is  then 
the  following  provision:  **  If  there  should  be  a  remainder  after 
such  sums  are  provided  for  after  the  death  of  my  said  wife,  I  direct 
said  Wilson  to  divide  said  remainder  among  such  charitable  instil 
tutions  of  the  city  of  St  Louis,  Missouri,  as  he  shall  deem  worthy.'^ 
.Wilson  is  made  executor  of  the  will,  qualified  as  such,  and  the  ear 
tate  is  alleged  to  consist  Qf  property  valued  at  $5,000  or  $6,000. 

The  law  is  well  settled  that  the  conrts  of  this  State  have  jurisr 
diction  over  the  subject  of  charities,  charitable  devises  and  be^ 
quests.  Chambers  t.  City  of  Si,  LouiSy  29  Mo.  543;  Academy  of 
Visiiation  t.  Clemens,  50  Mo.  167;  Schmidt  v.  Hess,  ,60  Mo.  591; 
Baptist  Church  v.  Robberson,  71  Mo.  326;  RusseUy,  Allen,  107  IT. 
S.  163.  The  jurisdiction  is  not  dependent  upon  the  statute  of  43 
Elis.,  chap.  4,  for  it  is  now  conceded  that  Courts  of  Chancei^ 
had  an  inherent  jurisdiction  over  charities  before  the  enactment  of 
that  statute.  That  the  statute,  in  so  far  as  it  declares  what  were 
existing  charities,  has  had  an  influence  in  many  of  the  States,  this 
State  not  excepted,  must  be  conceded,  though  the  details  are  wholly 
inapplicable  here.  We  have  no  statute  which  undertakes  to  exercise 
the  prerogative  power  of  the  king  over  those  charities  which  did  not 
come  within  the  ordinary  jurisdiction  of  the  courts,  and  hence  with 
us  some  charities  will  fail  which  would  not  fail  in  England. 

Coming  then  to  the  question  in  dispute  in  this  case  two  things 
are  to  be  kept  in  view  which  render  it  unnecessary  to  examine  a 
number  of  cases  cited  by  the  plaintiff.  In  the  first  place  the  be« 
quest  is  for  charitable  institutions.  The  testator  must  be  taken  to 
have  used  the  word  *'  charitable ''  in  its  legal  signification.  No 
question  then  can  arise  as  to  the  character  of  the  bequest.  The 
trustee  has  no  power  to  dispose  of  the  fund  for  any  purpose  other 
than  that  strictly  charitable.    In  the  next  place  there  is  a  living 
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tFiistee  in  whom  the  testator  vested  the  power  to  divide  the  fund 
among  such  institutions  as  he  should  deem  worthy.  Though 
the  institutions  are  not  designated,  yet  the  means  of  designating 
them  is  provided,  and  there  is  no  claim  that  the  trustee  refuses  to 
act.  The  case  concedes  that  he  will  discharge  the  duty  imposed 
npon  him.  The  question  then  is,  with  the  bequest  purely  charitable 
and  a  trustee  with  power  to  execute  it,  is  it  void  for  uncertainty  ? 
Mr.  Perry  says:  ''There  is  a  wide  distinction  between  a  gift  to 
charity,  and  a  gift  to  a  trustee  to  be  by  him  applied  to  charity.  In 
the  first  case  the  court  has  only  to  give  the  fund  to  charitable  insti- 
tutions which  is  a  ministerial  or  prerogative  act;  in  the  second  case 
the  court  has  jurisdiction  over  the  trustee  as  it  has  over  all  trustees, 
to  see  that  he  does  not  commit  a  breach  of  his  trust  or  apply  the 
iands  in  bad  faith  or  to  purposes  that  are  not  charitable.  *  *  * 
The  courts  in  America  have  generally  declined,  in  the  absence  of 
legislative  avthority,  to  administer  these  indefinite  gifts  to  charity, 
or  religion,  or  education  or  public  utility,  unless  there  was  a  trustee 
^>pointed  by  the  testator  to  exercise  his  discretion  in  applying  the 
gift  to  partiouhir  objects  or  persons. '^    2  Perry  on  Trusts,  §  719. 

In  C^amb&nY.  OUff  of  Si.  Louu^  $upra,  the  devise  was  '^in 
trust  to  be  and  constitute  a  fund  to  furnish  relief  to  all  poor  emi- 
grants and  travellers  coming  to  St.  Louis  on  thar  way,  bonajkhp 
to  settle  iaithe^woif  .That'devke.W4is  held.vaUd  Jindsoffloiently 
definite  and  oertain,  after,  an  elaborate  and  thorough  investigation 
of  the  subject.  There,  it  is  true,  a  class  of  persons  was  selected  to 
reeelve  -aid  from ^tiie  fund;  hese  .chsritai>le,  institutions,  within  a 
limited  and  defined  locality,  are  selected.  We  do  not  see  that  the 
diflerenoe  affects  the  application  of  any  principle  upon  which  that 
ease  was  decided.  The  more  recent  case  of  Schmucher^s  BniaU  v. 
JSitfl,  61  Mo.  593,  does  not  in  the  least  conflict  with  Chambers  v. 
Cfiiy  of  81.  Louis,  supra,  or  with  any  thing  before  stated  in  this 
opinion.  In  that  case  it  clearly  appeared  that  the  executor  took 
the  bequest,  clothed  with  a  trust  for  specific  and  definite  purposes, 
known  to  the  executor,  but  not  defined  or  stated  in  the  will.  As 
to  the  purposes  not  stated,  it  was  as  if  no  will  had  been  made. 
The  principal  question  in  the  case  has  no  relevancy  here  whatever. 

In  Saltonsiatt  v.  Sanders,  11  Allen,  446,  the  testator  gave  the 
residue  of  his  estate  to  his  executors,  as  trustees,  to  hold  and  invest 
the  same,  and  the  income,  in  such  manner  as  might  to  them  seem 
expedient,  and  among  other  things  ''in  aid  of  objects  and  pur* 
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poees  of  benevolence  or  charity,  pablic  or  pri? ate/'    The  conclasion 
reached^  both  upon  principle  and  authority,  that  a  bequest  for 

objects  and  purposes  of  charity,  public  or  priyate,"  was  a  valid 
charitable  gift.  It  is  to  be  observed  the  word,  **  benevolence, ''  was 
used  in  connection  with  the  word,  ''charity.^  This  gave  rise  to  a 
farther  discmsioD,  about  which  we  are  not  called  upon  to  express 
any  opinion  in  this  case.  In  this  case  we  have  endeavored  to  show 
at  the  outset  that  the  bequest  is  to  charity  only. 

In  mUer  ▼.  Teachaut,  34  Ohio  St.  525,  the  will  contained  the 
following  clause:  *'  I  direct  that  my  said  executor  shall  appropriate 
and  use  all  the  residue  of  my  estate  for  the  advancement  and  bene- 
fit of  the  Ohristian  religion,  to  be  applied  in  such  manner  as  in 
his  judgment  will  best  promote  the  object  named. "'  It  is  there 
suggested  that  if  the  object  of  the  trust  had  not  been  aided  by 
further  provisions,  the  validity  of  the  bequest  might  well  be  ques- 
tioned. The  gift  was  held  to  be  valid  however  because  the  testator 
had  invested  the  executor  with  power  to  specify  the  particular  use 
of  the  fund,  and  all  objections,  because  of  uncertainty,  were  thereby 
removed. 

It  IS  essential  to  a  charitable  bequest  that  the  objects  to  be  bene- 
fited should  be  to  some  extent  indefinite;  or  as  said  in  Fauniaine 
Tm  Ravenel,  17  How.  (U.  S.)  384,  '^It  is  no  charity  to  give  to  a 
friend.  In  the  books  it  is  said  that  the  thing  becomes  a  charity 
when  the  uncertainty  of  the  recipient  begins."  The  foregoing 
examples  will  serve  to  show  that  if  the  general  objects  of  the 
bequest  are  pointed  out,  or  if  the  testator  has  fixed  a  means  of 
doing  so  by  the  appointment  of  trustees  with  that  power  invested 
in  them,  then  the  gift  must  be  treated  as  sufficiently  definite  for 
judicial  cognizance,  and  will  be  carried  into  effect.  Perhaps  the 
rule  may  be  stated  more  favorably  to  the  validity  of  the  trust 
Perry  Trusts,  §§  720,  732. 

But  we  have  no  occasion  to  go  any  further  in  this  case.  Here 
the  testator  has  provided  a  means  for  making  that  certain  which 
ottierwise  might  appear  to  be  uncertain.  We  see  no  difficulty  in 
upholding  the  gift  in  this  case.  It  comes  fairly  within  that  dass 
of  charities  where  the  courts  can  and  will  direct  the  trustee  to  cSarry 
out  the  will  of  the  testator. 

The  judgment  is  therefore  affirmed. 

Judgnuni  affirmed. 

Bbaci^  J«,  absent;   the  other  judges  concurred. 
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NOTB  BY  THE  Rbportbr.— See  Webiter  v.  MorrU,  66  Wis,  466;  s.  c,  57 
Am.  Rep.  909;  "  for  the  relief  of  the  resident  poor  in  a  certain  village,"  hM^ 
▼alid.  To  "  establish  a  school  for  the  education  of  young  persons  in  the  do-  . 
mestic  and  useful  arts."  Same  case.  HeM,  valid.  "  For  sudh  charitable  and 
religious  purposes  and  objects,  and  in  such  sums  and  in  such  manner  as  will 
in  his  Judgment  best  promote  the  cause  of  Christ,"  held,  invalid.  Maught  v. 
Get^mdanner,  65  Md.  537 ;  s.  c,  57  Am.  Rep.  252.  "  For  the  aid  and  support 
of  those  of  my  children  and  their  descendants  who  may  be  destitute,  and  in 
the  opinion  of  said  trustees  need  such  aid,"  KM,  invalid.  Kent  v.  Dunham^ 
142  Mass.  216 ;  8.  c,  56  Am.  Rep.  667.  For  testator's  "  next  of  kin  who  may 
be  needy/'  hM,  Invalid.  Fontain€^9  Adm'r  v.  Thomp8on*a  Adm*r,  89  Va.  229 ; 
8.  c,  56  Am.  Rep.  588.  "  To  be  used  at  discretion  by  the  selectmen  of  6.  for 
the  special  benefit  of  the  worthy,  deserving,  poor,  white,  American,  Protestant,  ' 
Democratic  widows  and  orphans,  residing  in  B. ,"  liM^  valid.  Bearddey  ▼. 
Sdectmen  of  Bridgeport,  53  Conn.  489;  b.  c,  55  Am.  Rep.  152.  "For  such 
charitable  institution  for  women  in  the  city  of  Chicago  as  he  may  select."  held, 
▼alid.  MiUa  v.  Netbberry,  112  111.  128;  s.  c,  54  Am.  Rep.  218.  For  a  home  "for 
aged,  respectable,  indigent  women  who  have  been  residents  of  New  London," 
kM,  Talid.  CoU  v.  Conutock,  51  Conn.  852;  s.  c,  50  Am.  Rep.  29.  "  To  be 
distributed  by  them  (executors)  after  my  decease  among  my  relations,  and  for 
benevolent  objects,  in  such  sums  as  in  their  judgment  shall  be  for  the  best,' 
KM,  valid.  Ooodale  v.  Mooney,  60  N.  H.  528;  8.  c,  49  Am.  Rep.  834.  For  the 
suppression  of  the  manufacture  and  sale  of  intoxicating  liquors,  KM,  valid. 
Eainea  v.  Alien,  78  Ind.  100 ;  s.  c,  41  Am.  Rep.  565.  "  To  assist,  relieve  and 
benefit  the  poor  and  necessitous  persons,  and  to  assist  and  co-operate  with  any^ 
such  charitable,  religious,  literary  and  scientific  societies  and  associations,  or 
any  or  either  of  them,  as  shall  appear  to  the  trustees  best  to  deserve  such  as- . 
sistance  or  co-operation,"  held,  valid.  Swter  v.  HilUard,  182  Mass.  412;  8.  c.» 
42  Am.  Rep.  444.  For  "  the  education  of  the  scholars  of  poor  people  "  of  a  cer- 
tain county,  held  valid.  Clement  v.  Hyde,  50  Vt.  716;  8.  c,  28  Am.  Rep.  522. 
"Among  such  Roman  Catholic  charities,  institutions,  schools  or  churches  in 
the  city  of  New  York,"  as  a  majority  of  the  trustees  should  select,  and  in  such 
sums  as  they  should  think  proper,  held,  valid.  Power  v.  Ctueidy,  79  N.  Y.  602; 
8.  c,  85  Am.  Rep.  550.  "  For  the  purchase  and  distribution  of  such  religious 
books  lis  they  shall  deem  best,"  held,  valid.  Simpaon  v.  Welcome,  72  Me.  496; 
8.  c,  89  Am.  Rep.  849.  To  "  distribute  to  such  persons,  societies  or  institu- 
tions as  they  shall  consider  most  deserving,"  heldy  valid.  Nichole  v.  Aden,  18(^ 
Mass.  211 ;  8.  c,  89  Am.  Rep.  445.  "For  any  and  all  benevolent  purposes 
that  he  may  see  fit,"  held,  void.  Adye  v.  Smith,  44  Conn.  60 ;  s.  c,  26  Am. 
Bep.  424.  "Among  such  incorporated  societies  organized  under  the  laws  of 
the  State  of  New  York  .or  the  State  of  Maryland,  having  lawful  authority  to 
receive  or  hold  funds  upon  permanent  trusts  for  charitable  or  educational  uses," 
as  the  trustees  might  select,  and  in  such  sums  as  they  should  determine,  hM, 
Toid.  Pritchard  v.  Thompson,  95  N.  Y.  76 ;  s.  c,  48  Am.  Rep.  9.  "To aid 
indigent  young  men  "  of  a  certain  town  "  in  fitting  themselves  for  the  evangel- 
ical ministry,"  held,  valid.  Truiteee,  etc,,  v.  Whitney,  Conn.  Sup.  Ct,  Jan. 
36,1887. 
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In  the  last  named  case  the  coart  said  z  **  The  gift  over  to  the  second  chari- 
table nae  is  not  Yoid  for  nnoertaintjr.  It  is  to  '  aid  indigent  joung  men  of  said 
town  of  Mansfield  in  fitting  themselves  for  the  evangelical  ministry.'  These 
mipplied,  and  a  surplus  existing,  that  is  to  go  '  in  aid  of  other  indigent  joang 
men  in  this  State '  fitting  for  the  same  ministry.  ■  Neither  of  the  words  '  indi- 
gent'  or  *  evangelical  *  is  of  rare  use  or  hidden  meaning.  They  are  quite  within 
ordinary  intelligence,  and  point  with  a  sufficient  degree  of  certainty  to  the 
individual  to  enable  the  statute  of  charitable  uses  to  distinguish  him  from  all 
others.  It  is  a  sufficiently  accurate  statement  in  this  connection  to  say  that 
they  describe  a  man  who  is  without  sufficient  means  of  his  own,  and  whom  no 
person  is  bound  and  able  to  supply,  to  enable  him  to  prepare  himself  for 
preaching  the  gospel.  Tho  trustees  are  the  persons  who  for  the  time  being 
hold  office  as  selectmen  of  a  town  —  an  office  of  oontinuous  duration.  To  them 
the  donor  has  given  power,  and  upon  them  imposed  the  duty  of  determining 
the  pereons  who  meet  the  specified  requirements  and  who  are  to  become  bene- 
ficiaries^ There  are  persons  to  determine  and  a  rule  for  their  guidance.  These 
eonstitnte  a  valid  fonndation  for  charitable  tue." 

In  Ami  V.  Fmrier,  Sup.  Ct.  DL,  June  17, 1887,  a  will  contained  this  residuary 
danse :  *'  All  the  rest  and  residue  of  my  estate,  including  that  which  may 
lapse  for  any  cause,  I  direct  to  be  invested  or  loaned  upon  the  best  terms  pos- 
sible, so  as  to  produce  the  largest  income,  and  said  income  to  be  distributed 
among  the  worthy  poor  of  La  Salle,  in  such  a  manner  as  a  Court  of  Chancery  may 
direct."  Meld,  that  this  created  a  valid  charitable  trust,  under  the  control  of 
diancery,  and  was  not  void  for  uncertainty  in  the  beneficiaries.    The  court  said: 

*'  The  entire  oontention  in  this  case  arises  upon  the  construction,  validity 
sad  effect  of  this  residuary  clause  of  the  codicil.  It  is  insisted  this  clause  is 
void  for  nneertainty  as  to  the  beneficiaries. 

"  This  is  not  a  bequest  to  charity  generally,  or  to  the  poor  generally,  but  to 
the  worthy  poor  of  the  city  of  La  Salle.  The  class  here  is  definite — the  worthy 
poor  of  the  city  of  LaSalle-'but  the  individuals  of  the  class  to  whom  the 
boontj  is  to  be  distributed  are  uncertain.  There  is  always  this  uncertainty  as 
to  individoals,  in  the  case  of  public  charities,  and  it  is  this  feature  of  uncer- 
tainty which  distinguishes  public  charities  from  private  charities,  charitable 
trusts  from  private  trusts;  and  to  hold  charitable  gifts  to  be  void  because  of 
such  uncertainty  is  to  reject  this  whole  distinctive  doctrine  of  charitable  trusts. 
SBedf.  Wills.,  644  (66). 

"  In  the  case  of  a  charitable  bequest  it  is  immaterial  how  vague,  indefinite 
and  uncertain  the  objects  of  the  testator's  bounty  may  be,  provided  there  is  a 
discretionary  power  vested  in  some  one  over  its  application  to  those  objects. 
IkmeiUe  A  P.  M,  8oc.*$  Appeal,  80  Penn.  St.  425 ;  Perry  Trusts,  §  783.  It  is 
denied  that  there  is  any  such  discretionary  power  here  given,  and  White  v, 
JM0,  22  Conn.  81,  is  cited  in  support  of  such  denial.  The  bequest  in  that 
ease  was:  "  Any  surplus  income  that  may  remain,  to  the  extent  of  $1,000  per 
annum,  I  direct  to  be  expended  by  my  said  trustee  for  the  support  of  indigent, 
pious,  young  men  preparing  for  the  ministry  in  New  Haven.'  The  decision 
was  that  the  gift  was  void,  as  the  objects  of  the  benefaction  were  indefinite, 
and  that  no  power  was  conferred  on  the  trustees  to  make  them  definite  by 
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aeleetion.  This  oMe,  thcNigli  meeiing  with  ■eeming'  «|i|iiO¥»l  la  OHmetf  Bifrw^ 
T.  Harmon,  85  lod.  196,  haa  been  dtepprov#d  bf  other  high  Autbofitim.  Wm 
Perry  Trostii,  99  718,  720,  748,  oote  1 ;  8  Bedf  .  Wilto  (8d  «L),  541,  oote ;  J]^ 
keih  ▼.  Mwrpk^,  98  N.  J.  Eq.  804.  The  ktter  mm  espedAUy  speOB  of  WkM9 
▼.  i^M,  as  a  case  not  likely  to  be  followed. 

"  In  Euketh  ▼.  Murpk^,  the  testator's  will  empowend  and  directed  the 
trustees toemploy  the amniail  imonir  of  the  fiind< *  forthe  tM&t  of  tboHsok 
deserving  poor  of  the  dty  of  Paterson  aforesaid,  forerer,  without  regaid  to 
eolor  or  sex ;  but  no  person  who  is  known  to  be  intemperate,  laaj,  immoral,  or 
nndeserring,  to  receive  any  benefit  from  the  said  fond.'  It  was  objected  that 
the  gift  coold  not  be  applied  to  its  objects  and  was  void,  becanse  the  will  did 
not  confer  apon  any  one  the  power  of  ascertaiameni  of  the  individnals  who 
should  receive  the  benefit  of  the  bequest.  But  the  court  held  that  the  power 
given  the  trustees  by  the  will  to  distribute  the  fund  carried  with  it,  by  neoes^ 
sary  implication,  the  power  to  select  the  beneficiaries  from  the  designated  class; 
and  upheld  the  bequest.  We  entlrriy  sgree  with  the  criticism  tiieie  made  bf 
Chief  Justice  Bbaslet  upon  the  case  of  Whke  v.  FUt,  that  there  was  n  mis* 
taken  assumption  on  the  part  of  the  court  in  that  case  that  there  was  no  power 
to  select  the  objects  of  the  charity  lodged  by  the  testator  in  the  trustee ;  thai 
when  a  power  is  conferred  on  the  trustees  to  distribute  the  fund  to  members 
of  %  dssB,  such  members  having  certain  qualifications  which  can  be  ascertained 
only  by  the  exerdae  of  judgment  and  discretion,  as  the  set  of  distribution  can* 
not  be  performed  except  after  such  ascertainment  of  the  particnlar  benefld^- 
aries^  the  principal  power  to  distribute  the  money  carriea  with  it  the  Inddental 
and  necessary  power  of  selection  ;  and  thia,  upon  the  ordinary  doctrine,  that 
when  one  act  is  authorised  to  be  done  by  a  trustee  or  other  sgent,  every  au- 
thority requisite  to  the  doing  of  such  act  la  by  intendment  of  law  comprised  in 
sach  grant  or  power.  See  Pickering  v.  SAOweU,  10  Penn.  St.  98,  that  the 
power  in  the  trustees  to  set  at  its  dlacretkm  need  not  be  ezpeessly  given,  if  it 
can  be  implied  from  the  nature  of  the  trust.  In  the  later  caser  of  Brtkine 
V.  Whitehead^  84  Ind.  857,  the  decision  in  Orime»  v.  Marmon,  does  not  seem  to 
be  approved  in  its  full  extent. 

"  In  Einteer  v.  Bdrrii,  48  111,  455,  the  bequest  of  money  was  'to  the  poor  of 
Madison  county,'  the  interest  only  to  be  used,  with  no  appointment  of  a  trus- 
tee. As  the  County  Court  of  ICadison  county  was  charged  by  law  with  tho 
support  of  the  paupers  of  the  county,  it  was  held  in  that  particular  case  that 
the  poor  of  the  county  were  its  paupers,  and  that  the  fund  should  be  held  by 
the  County  Court  to  be  applied  for  the  letter's  support.  It  Is  not  to  be  the  in- 
ference from  that  case  that  a  charitable  bequest  to  the  poor  necessarily  means 
to  paupers,  and  that  the  trust  is  only  to  be  executed  by  somebody  charged  by 
law  with  the  support  of  paupers.  '  A  bequest  In  trust  for  the  poor  inhabitants 
of  a  particular  place,  parish,  or  town  is  a  charitable  trast  for  the  poor  not  re* 
celving  parochial  or  municipal  aid  and  relief  as  paupers,  on  the  ground  that 
the  charity  Is  for  the  poor,  and  not  for  the  rich,  and  if  it  was  applied  to  the  main- 
tenance of  those  supported  by  the  parish,  town,  or  county,  it  would  relieve 
wealthy  tax  payers  from  their  taxes,  and  not  materially  aid  the  poor.'  Perry 
Trusts,  §698. 
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It  i9  said  in  Badf.  Wills  (dd  ed.),  805*  tMaX  some  of  the  Americui  esses 
htswe  goam  gfesi  lengths  ia  eanjing  into  effect  the  intention  of  the  testator 
whan  thore  wns  giest  indefiniteness  in  the  objects  of  the  trast;  '  tluU  the  want 
«f  n  tntslee  in  such  cases  is  nerer  anj  obstacle  in  the  wbj  of  a  court  of  eqnitj 
carrjing  intoeffect  any  trust,  and  more  espedallj  one  of  a  charitable  character.' 
Mr.  Pomeroj,  in  speaking  of  the  distinguishing  features  between  charitable 
aad.paiiwate' trusts^  >says^thslini  case  of  tliA  lonner,  '  not  only  may  the  benefici* 
sties  be  uncertain,  but  that  even  when  the  gift  is  made  to  no  certain  trustee, 
so  that  the  trust  if  private  would  wholly  fail,  a  court  of  equity  will  carry  the 
trust  into  effect  either  by  appointing  a  trustee,  or  by  acting  itself  in  place  of  a 
trustee.'  3  Pom.  Eq.  Jur.,  Sg  1035,  1086,  And  see  Brawn  v.  KeUe^,  3  Cush. 
348 ;  Wathbwmr,  SgwaU,  3  Meto.  380. 

"  There  can  be  no  question  of  the  general  rule.  But  it  is  said  it  does  not 
S|iply  in  a  case  where  there  is  such  indefiniteness  as  to  beneficiaries  as  here^ 
Namenms  are  the  instances  which  might  be  cited  where  there  was  the  want  of 
Atrualee,  and  the  court  executed  the  trust  in  cases  of  equal  indefiniteness  as  hers 
M  to  the  objects  of  the  trust.  As  in  MtCord  ▼.  OchiUru,  8  Blackf.  15,  where 
the  Isga^  was  for  the  education  of  the  pious,  indigent  youths;  in  B%M  ▼.  £uU, 
•  Goan.  47,  where  the  executors  were  to  dispose  of  the  residue  of  the  estate 
'among  our  brothers  snd  sisters  and  thmr  children  as  they  shall  Judge  shall 
be  most  in  need  of  the  same  — this  to  be  done  according  to  their  best  diacre- 
Hon  ..  and  the  executors  died  never  baring  exercised  the  power,  nor  executed 
the  trust ;  in  WUHamB  t.  Ptarrnn^  88  Ala.  339,  where  «he  beneficiaries  named 
wwe  '  all  the  paupers  and  poor  children  of  two  designated  '  beats '  whose  par- 
ents were  not  ableto  support  them ; '  in  Hifward  ▼.  Ameriean  Peace  8oe,,  49 
Me.  388,  where  the  gift  was  to  the  suffering  poor  of  the  town  of  Auburn. 
Where  a  legacy  is  given  to  trustees  to  distribute  in  charity,  and  they  all  die  in 
the  llfe4ime  of  the  testator,  yet  the  legacy  will  be  enforced  in  equity.  3  Story 
Kq.  Jur.,  %  1166.  An  extended  collection  of  cases  on  the  general  subject  may 
be  fpttBd  in  nolo  to  jfoatori^  V.  Mwrphp,d6  N.J.  Bq.  38,  and  1  Jarm.  Wills^ 
408,  in  note. 

"  Mr.  Perry  sums  up  as  the  result  of  the  principles  and  authorities,  that '  a 
Request  for  charity  generally,  *  *  *  or  to  the  poor  generally,  or  to  charity 
generally,  with  no  trustees  appointed,  will  not  be  carried  into  effect  by  the 
courts  in  this  country.'  Perry  Trusts,  §  739.  That  '  if  a  testator  makes  a 
general  and  indefinite  bequest  to  charity,  or  to  the  poor,  or  to  religion,  and 
appoints  no  trustees,  but  plainly  refers  such  appointment  to  the  courts,  there 
would  seem  to  be  no  impropriety  in  the  court  appointing  a  trustee  according 
to  the  plain  intent  of  the  donor,  leaving  such  trustee  to  find  his  power  in  the 
will  of  the  donor.  But  if  a  testator  makes  a  vague  and  indefinite  gift  to 
charity,  and  names  no  trustee,  and  gives  no  power  to  the  court  to  appoint  one, 
there  is  no  power  in  the  Americsn  courts  to  administer  such  an  inchoate  and 
Imperfect  gift'  Perry  Trusts,  %  781.  That '  it  is  inunaterial  how  uncertain  the 
beneAdJuies  or  objects  are,  if  the  court,  by  a  true  construction  of  the  instru- 
meat,  Turn  power  to  appoint  trustees  to  exercise  the  discretion  or  power  of 
■TflHrg  the  benefidaries  as  certain  as  the  nature  of  the  trust  requires  them  to 
be.'    Sec  783.     See  also  3  Story  Eq.  Jur.,  g  1169." 
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"  Courts  incline  strongly  in  favor  of  charitable  gifts,  and  take  special  care 
to  enforce  them.  As  observed  by  Mr.  Perry  (g  687),  charitable  bequests  are 
said  to  come  within  that  department  of  human  affairs  where  the  maxim  vt 
res  magis  valeat  quam  persat  has  been  and  should  be  applied;  and  further 
(§  600),that  until  the  statute  of  distribution,  23  Car.  II,  chap.  18,  was  enacted. 
Ihe  ordinary  was  obliged  to  apply  a  portion  of  every  intestate  estate  to  charity, 
on  the  ground  that  there  was  a  general  principle  of  piety  and  charity  in  every 
man.  This  shows  the  favor  in  which  charity  is  held  in  the  law.  There  is  to 
be  the  most  liberal  construction  of  the  donor's  intention  in  support  of  a  char- 
itable donation.  Charities  have  always  received  a  more  liberal  construction 
than  the  law  will  allow  in  gifts  to  individuals.     2  Story  Eq.  Jur.,  §  1165." 

"  The  charity  here  is  not  vague  and  indefinite,  but  quite  specific,  to  the  worthy 
poor  of  the  city  of  La  Salle.  Individuals  of  the  class  named  will  ever  be 
readily  found  to  whom  the  fund  may  be  distributed.  The  trust  is  not  difficult 
df  execution  according  to  the  intention  of  the  testatrix.  Instead  of  herself 
naming  a  trustee  to  make  the  distribution  of  her  bequest,  the  testatrix  pre' 
ferred  the  distribution  should  be  made  by  a  Court  of  Chancery,  whose  peculiar 
province  it  is  to  effect  the  administration  of  trusts,  and  especially  charitable 
trusts.  There  can  be  no  doubt  that  the  execution  of  the  trust  by  such  court 
would  be  to  effectuate  the  donor's  intention,  the  aim  which  is  always  sought 
to  be  accomplished. 

*' Under  the  principles  and  the  strong  current  of  authorities  which  are 
properly  applicable,  we  are  fully  satisfied  that  the  bequest  in  question  is  a 
valid  charitable  gift,  and  that  it  should  be  carried  into  effect  by  a  Court  of 
Chancery,  as  the  testatrix  expressly  willed  that  it  should  be." 

The  following  is  an  abstract  of  BTitU>l  v.  BriBtol,  58  Conn.  242. 

This  case  involves  the  construction  of  the  following  clause  of  a  will:  ''  I 
hereby  authorize  and  empower  my  executrix  to  disburse  and  give  (in  further- 
ance of  my  wishes  expressed  to  her  at  sundry  times)  from  my  estate,  to  such 
worthy  persons  and  objects  as  she  may  deem  proper,  sueh  sums  as  it  is  her 
pleasure  thus  to  appropriate,  not  to  exceed  in  all  the  total  sum  of  $5,000."  Is 
this  a  valid  gift  ?  It  clearly  is  not  a  trust.  There  is  no  person  or  object 
named,  or  even  hinted,  as  the  cestui  que  trust.  There  is  no  person  who  could 
claim  in  a  court  of  equity  an  enforcement  of  the  trust.  It  is  a  case  where,  if 
the  $5,000  had  been  given  to  the  executrix  to  be  disposed  of  at  her  pleasure, 
the  law  would  regard  the  property  given  as  vested  in  her,  while  the  direction 
for  its  use  was  merely  precatory  and  of  no  legal  force.  In  such  a  case  the 
law  regards  the  legatee  as  taking  the  gift  absolutely,  and  with  no  enforceable 
duty  as  to  its  use.  But  there  is  no  gift  to  the  executrix.  She  has  merely  a 
power  of  distribution.  Nothing  vests  in  her.  It  is  precisely  as  if  no  disposi- 
tion whatever  of  the  fund  had  been  suggested,  but  the  executrix  had  been  em- 
powered to  direct  how  $5,000  of  the  estate  should  go.  It  is,  in  other  words, 
an  authority  given  to  a  third-  person  to  direct  how  a  part  of  the  testator'a 
property  should  be  disposed  of.  If  good  for  a  part  of  the  estate,  it  would  be 
good  for  the  whole.  Would  then  a  will  in  the  following  words  be  a  valid  one: 
^'  I  direct  that  A.  B.  shall  declare  how  all  my  property  shall  be  disposed  of."  The 
supporters  of  this  will  say  that  such  a  will  would  be  valid,  and  quote  ia 
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rapport. of  their  claim  a  dictam  of  Judge  Sstmour  in  Wait  v.  IluntinffUm,  40 
Gonn.  11,  as  folfows:  "  It  is  familiar  law  that  a  testator  may  confer  on  execu- 
tors and  on  others  an  abeolate  power  of  appointment  and  dispoxittion  ov«r  his 
property."  Bat  the  case  Itself  did  not'  call  for  this  remark,  nor  involve  the 
qaestion  of  its  correctness,  and  it  seems  hardly  probable  that  the  learned  judge 
intended  that  it  should  have  the  wide  application  given  it.  There  is  a  singu- 
lar absence  of  all  reference  to  this  question  in  the  text- books,  and  we  have 
found  no  decisions  that  bear  with  any  directness  upon  it.  In  the  absence  of 
such  anthority  we  should  regard  such  a  will  as  of  no  legal  effect.  We  think 
the  law  never  intended  to  aeoept  as  a  valid  will  so  vague  and  indefinite  a  direc- 
tion such  a  mere  authority.  It  is  in  no  proper  sense  a  will.  It  indicates  no 
intent  whatever  on  the  part  of  the  testator  as  to  the  disposition  of  his  property, 
h  is  really  a  public  declaraUon  that  he  has  no  such  intent.  It  is  a  travesty  of 
terms  to  call  such  an  instrumient  a  wUI.  *  The  bequest  being  inoperative,  the 
|5j000  appropriated  by  it  falls  into  the  residue.  This  is  the  well-settled-  ral4^ 
in  the  case  of  void  bequests  of  personal  property.  Oreens  v.  Denni$,  6  Conn. 
202;  a.  c,  16  Am.  Dec.  68;  Thay&r  v.  WeUingUm,  9  Allen,  295;  Jama  ▼. 
JameM,  4  Paige,  115. 

The  following  is  an  abstract  of  0r%9p  ▼.  Otitp,  65  Md.  422:  Trustees  in  a  will 
wero  empowered  to  spend  a  certain  sum  in  erecting  a  church  and  parsonage,  and 
wero  authorised,  empowered  and  directed,  upon  completion  thereof,  to  make  a 
good  and  sufficient  conveyance  of.  said  church,  parsonage,  and  grounds,  and  to 
turn  over  any  balance  of  the  said  sum  remaining  in  their  hands  to  such  organ- 
isation or  society,  or  organisation  of  the  Presbyterian  Church  in  the  State  «f 
Ifaiyland  as  they  in  their  judgment  might  see  fit  and  deem  best,  etc.  A  codi- 
dl  provided:  "In  explanation  of  the  bequest  to  the  church,  in  case  it  being 
carried  out,  I  wish  and  deeiro  it  to  be  a  branch  of  the  Central  Presbyterian 
Chnroh,"  etc  HM,  ihki  the  trust  was  sufficiently  certain  and  valid.  Had 
he  pursued  a  different  course,  and  given  the  $50,000  directly  to  the  CentrsI 
Presbyterian  Church  of  Baltimoro,  and  directed  that  corporation  to  erect  a 
church  and  parsonage  at  Brooklyn,  in  Anne  Arundel  county,  the  legal  ques- 
tion would  have  been  the  same.  "If,"  says  the  court  in  Bamum's  case,  62 
Ifd.  275;  8.  0.,  50  Am.  Rep.  219,  "there  be  parties  capable  of 'taking  the  sfib- 
ject-matter  of  the  trust,  and  objects  legal  and  definite  to  be  subserved  or  bene- 
fited by  its  execution,  so  that  a  court  of  equity  may  take  cognizance  of  and 
enforce  the  trust,  these  are  the  essentials  and  only  essential  to  the  validity  of 
the  trust,  though  the  object  of  the  trust  be  in  ito  nature  charitable.  We  have 
already  seen  that  there  is  a  party  capable  of  taking  the  subject-matter  of  the 
trust.  That  the  object  was  legal  and  sufficiently  definite  there  is  but  little 
doubt.  The  testator  prescribed  the  place  where  the  church  should  be  built,* 
the  amount  of  ito  cost,  and  the  purpose  to  which  it  should  be  dedicated. 
What  more  ever  was  or  could  be  done  by  (i  testator  who  desired  to  devote  a 
portion  of  his  property  to  a  charitable  use  ?  He  had  the  right  to  do  as  he  pleased 
with  his  property,  provided  his  object  was  a  legal  one,  and  his  whole  object 
will  be  accomplished  when  the  chureh  is  built  and  conveyed  to  the  Ontral 
Presbyterian  Church  of  Baltimore.  This  direction  of  his  can  certainly  be 
enforced  bj  a  oourt  of  equity.    It  may  so  happen  that  a  worehipper  may  never 
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«oteT  the  doon  of  the  choroh  or  the  pestor  the  panonage,  bat  each  a  pooaible 
coatiagencj  will  not  pieTeat  a  eoort  of  eqnitj  from  decreeing  that  the  present 
and  clearly  defined  parpoae  of  the  testator  ahall  be  carried  out.  The  books 
are  full  of  cases  where  monej  or  property  is  left  to  build  hospitals  for  the 
Afflicted  and  schools  for  the  promotion  of  education.  The  testator  can  proTide 
for  the  benefit  of  the  oommunitj,  but  we  cannot  compel  them  to  accept  it.  So 
when  Mr.  Ciiap  provided  the  means  for  building  thiteharoh,  selected  the  place 
where  it  should  be  located,  and  appointed  the  agents  to  do  the  work,  and  des- 
ignated who  should  own  and  hold  it,  he  had  done  nothing  that  the  courts  can- 
not enforce.  All  this  was  manifestlj  intended  for  the  use  and  benefit  of  the 
people  of  Brooklyn.  Whether  they  will  use  as  directed  by  him  and  appre- 
ciate his  noble  charity  rests  with  them;  st  least  that  question  cannot  arise  now, 
that  use  is  certain.  The  fonn  of  wwship  of  the  Presbyterian  Church  is  sa 
well  known  aa  any  other  form  of  worship.  The  case  differs  entirely  from 
AnM's  case  in  M  Md.  848. 


Pbck  t.  Chouteau. 
en  xo.  14IU 

To  nnder  an  attorney  liable  for  a  malicious  prosecution  by  his  client,  it  must 
not  only  appear  that  he  knew  that  the  prosecution  was  malicious,  but  that 
he  knew  it  was  without  cause. 

ACTION  for  malicioiu  proeecatiou.     The  opinion  states  the 
point. 

Jamei  /.  Lindhy  and  F.  J.  Bowman^  for  appellant 
8.  Herrman  and  0.  A.  Mahill,  for  respondent. 

Black,  J.  This  was  an  action  for  malicious  prosecation,  in 
which  Charles  P.  Choateau,  John  M.  Glorer,  and  Joseph  H. 
Livingston  were  made  defendants.  The  cause  was  dismissed  as  to 
Idyingston.  Verdict  and  judgment  for  the  defendants,  from  which 
the  plaintiff  appealed. 

The  substantial  averments  of  the  first  count  are,  that  on  the 
eighteenth  of  July,  1882,  the  .plaintiff  was  indicted  on  a  charge  of 
fraudulent  conspiracy  with  Engelke  and  Barrett  to  defraud  Alice 
Livingston  and  others  interested  in  a  corporation  known  as  the 
Windsor  Hotel  Company ;  that  he  was  arrested  on  the  twenty-sixth 
of  July,  1882,  and  tried  and  acquitted  on  the  twenty-first  of  De« 
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cember,  ISS'i,  in  the  coart  of  criminal  correction  of  St.  Louis;  that 
Chouteaa  was  a  member  of  the  grand  jury  which  returned  the  in- 
dictment,  Livingston  a  witness,  upon  whose  false  statements  the  in- 
dictment was  procured,  and  Glover  assisted  in  its  procurement,  that 
the  defendants,  maliciously  and  without  probable  cause,  procured 
the  indictment  and  caused  the  plaintiff  to  be  arrested  and  prose- 
cuted thereunder.  The  second  count,  omitting  the  various  charges 
of  malice  and  want  of  probable  cause,  states  that  the  defendants 
procured  the  arrest  of  the  plaintiff  on  the  twenty-second  of  Decem- 
ber, 188'^,  upon  a  false  charge  of  conspiring  to  defraud  Alice  Liv- 
ingston; that  this  charge  was  withdrawn,  on  the  fifteenth  of  January, 
1883,  bat  before  it  was  withdrawn,  and  on  the  same  day,  another 
one  was  lodged  against  him,  upon  which  he  was  arrested ;  that 
be  was  tried  in  the  same  court,  acquitted,  and  discharged  on  the 
sixteenth  of  March,  1883. 

The  answer  of  €honteaa  is  a  general  denial,  with  the  averment 
that  at  and  prior  to  the  alleged  grievances  the  genend  reputation 
of  the  plaintiff  for  honesty  and  integrity  was  bad.  Glover  made  a 
like  answer,  with  the  additional  averment,  that  whatever  he  did  was 
done  as  a  duly  enrolled  and  practicing  attorney,  and  not  otherwise. 

Very  little  of  the  evidence  offered  on  the  trial,  which  was  hotly 
contested,  lasting  for  at  least  two  weeks,  is  preserved.  The  record 
leoites  that  plaintiff  offered  evidenoe  tending  to  prove  the  allega- 
tkms  of.thd  petition,  and  there  was  evidence  tending  to  sustain  the 
issnes  on  behalf  of  the  defendants,  and  to  disprove  the  averments  of 
the  petition.  The  records  from  the  court  of  criminal  correction 
are  in  evidenoe,  and  they  show  that  the  plaintiff  was  arrested,  tried, 
and  acquitted  on  the  indictment  and  on  the  information,  as  stated 
in  the  petition.  They  show  however  that  Barrett  and  Bernard  H. 
Engelke  were  also  included  in  the  same  proseontaons  with  plaintiff, 
and  were  also  acquitted. 

[Other  points  omitted.  ] 
Finally  as  to  the  plaintiff's  refused  instnictions.  These  re- 
kte  to  Glover  only  as  the  attorney  of  Chouteau.  The  fact  that 
the  client  is  actuated  by  malice  and  the  attorney  liable  for  malice 
alone  would  not  even  make  out  a  case  against  the  client.  If  there 
is  probable  cause  for  the  prosecution  then  the  suit  for  malicious 
prosecution  must  fail,  though  malice  be  clearly  shown;  and  it  must 
follow  that  knowledge  on  his  part  by  the  attorney  that  the  client  is 
actuated  by  malicious  motives,  is  not  sufficient  to  make  the  attorney 
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liable.     Bat  if  the  attorney  knows  that  the  client  is  actuated  by 
malice,  and  also  knows  that  there  is  no  caase  for  the  prosecntion^ 
the  dictates  of  common  honesty  required  that  he  also  should  be 
made  accountable.     As  said  in   Bumap  y.    Marshy  13   111.  538. 
**  Where  the  client  will  assume  to  dictate  a  prosecution  upon  his 
own  responsibility,  the  attorney  may  well  be  justified  in  represent- 
ing him  so  long  as  he  believes  his  client  to  be  asserting  what  he 
supposes  are  his  rights,  and  is  not  making  use  of  him  to  satisfy  his 
malice.     But  when  an  attorney  submits  to  be  made  the  instrument 
of  prosecuting  and  imprisoning  a  party  against  whom  he  knows 
his  client  has  no  just  claim  or  cause  of  arrest,  and  that  the  plaintiff 
is  actuated  by  illegal  or  malicious  motives  he  is  morally  and  legally 
just  as  much  liable  as  if  he  were  prompted  by  his  own  malice  against 
the  injured  party."    The  rule  is  more  favorably  stated  for  the  de- 
fendant in  Bichnell  v.  Dorion,  16  Pick.  478,  where  the  following 
conclusion  is  reached:    *'In  order  therefore  to  charge  an  attorney 
upon  this  ground  (a  conspiracy  to  bring  a  groundless  suit)  it  must 
not  only  appear  that  there  was  an  agreement  to  bring  an  action 
which  was  in  fact  groundless,  and  which  the  attorney  supposed  to 
be  groundless,  but  that  it  was  agreed  to  bring  an  action  understood 
by  both  parties  to  be  groundless  and  brought  as  such."    We  are  not 
prepared  to  go  further  than  is  indicated  in  the  extract  from  Bumap 
T.  Marshf  supra,  and  think  it  asserts  a  salutary  and  reasonable  rule. 
Now  in  this  case  it  is  to  be  observed  that  in  so  far  as  it  can  be  said 
in  any  view  of  the  case  that  Mr.  plover  acted  outside  of  or  beyond 
his  professional  capacity,  the  instructions  given  are  full  and  favorable 
to  the  plaintiff  and  no  other  instruction  should  have  been  given 
upon  that  branch  of  the  case.     The  instructions  do  not  predicate 
a  right  to  recover  upon  the  fact  that  Mr.  Olover  knew  that  the 
action  was  groundless,  and  that  he  knew  that  Chouteau  acted  in  the 
matter  from  malicious  motives;  but  they  say  that  if  he  knew,  ''or 
by  the  exercise  of  reasonable  diligence,  might  have  known  that  there 
were  no  facts  sufficient  to  constitute  probable  cause,"  eta    The 
attorney  has  a  right  to  advise  and  act  upon  the  facts  which  he  gets 
from  his  client  ana  it  is  not  his  duty  to  go  elsewhere  for  informa- 
tion.    According  to  these  instructions  an  attorney  could  not  with 
safety  advise*  the  arrest  of  any  criminal  until  he  has  exhausted 
reasonable  diligence  in  search  for  information  as  to  whether  a  crime 
had  been  committed.     He  would  stand  on  no  other  or  different 
l^round  from  that  of  the  client.    The  statement  of  such  a  proposi- 
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tioQ  18  enough  to  condemn  it.  We  state  again  that  the  attorney 
has  a  right  to  advise  and  act  upon  such  information  as  the  client 
reveals  to  him.  Nothing  short  of  complete  knowledge  on  the  part 
of  the  attorney  that  the  action  is  groundless,  and  that  tLe  client  is 
acting  solely  through  illegal  or  malicious  motives  should  make  him 
liable  in  these  actions.  As  said  by  Mr.  Justice  Bradley  in  Camp* 
Ml  v«  Brawn,  2  Woods,  350:  ''  If  attorneys  cannot  act  and  advise 
freely  and  without  constant  fear  of  being  harassed  by  suits  and 
actions  at  law  parties  could  not  obtain  their  legal  rights." 

The  judgment  of  the  Circuit  Oourt  is  affirmed,  in  which  all 
OOQCor.  Judgm$Ht  affirtned. 


DsscoxBis  V.  Wood. 

CM^  KfK  I960 

Btrnki^^Oidgimt^ni  for  credUan  ^ power  ofdhtetom 

Alb  hoard  of  directors  of  an  iiiBolvent  bank  may. make  a  general  assignment  of 
.  ha  property  for  creditors  withoat  the  previous  consent  of  its  stockholders. 

ACTION  to  set  aside  an  assignment.    The  opinion  states  tho 
ease*    The  defendants  had  judgment  below. 

&  P.  Sparky,  for  plaintiff  in  error. 

A.  Chmingo,  for  defendants  in  error. 

Bat,  J.  Plaintiff  brought  thia  action  agaiinst  Joseph  Brown» 
assignee  of  the  Warrensburg  Savings  Bank,  and  against  said  bank 
to  aet  ande  a  deed  of  assignment  from  the  bank  to  said  Brown,  and 
to  divest  the  assignee  of  all  right,  title  and  interest,  in  and  to  the 
property  conveyed,  and  to  restore  and  invest  title  to,  and  control 
over  the  same  to  the  bank,  and  to  enjoin  the  assignee  from  assert- 
ing title  thereta  Since  the  institution  of  the  suit,  and  while  the 
same  was  pending  in  this  court  on  writ  of  error,  as  appears  oy 
stipulation  in  the  cause,  said  Brown  has  departed  this  life,  and  said 
Woods  has  been  duly  appointed  his  successor  as  such  assignee,  and 
duly  qualified  as  such.  Plaintiff  was  a  stockholder  in  the  bank, 
and  also  one  of  its  creditors  at  the  time  of  the  assignment,  on  ac< 
count  of  money  theretofore  loaned  to  it,  and  evidenced  by  certain 
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certificates  of  deposit,  and  in  Febraary,  1881,  be  recovered  jndg* 
ment  against  the  bank  upon  said  indebtedness,  in  the  Circait  Court 
of  Johnson  county,  Missouri,  which  said  judgment  remains  in  force 
unpaid  and  unsatisfied. 

On  January  17,  1880,  a  majority  of  the  board  of  directors  of  said 
bank  met  in  regular  session,  and  upon  motion  duly  seconded,  re- 
solved that  they  believed  it  to  be  to  the  interest  of  all  concerned  that 
Joseph  Brown  be  appointed  assignee  to  settle  up  the  business  of  the 
bank,  and  that  William  Calhoun,  president,  and  Amos  Markee,  cash- 
ier, be  authorized  and  directed  to  execute  and  deliver  to  said  Browit^ 
as  assignee,  a  deed  of  assignment,  in  form  of  law,  conveying  to  him 
all  the  property  owned  by  the  bank,  to  be  held  for  the  benefit  of  ail 
its  creditors  according  to  the  laws  of  this  State. 

Afterward,  on  the  26tb  day  of  January,  1880,  a  deed  of  assign- 
ment was,  under  authority  of  said  resolution,  executed,  acknowl- 
edged, and  delivered  to  said  Brown,  who  caused  the  same  to  be 
recorded  in  the  office  of  recorder  of  deeds  for  Johnson  county, 
Missouri,  on  the  26th  day  of  January,  A.  D.  1880,  and  im- 
mediately thereafter,  and  iu  pursuance  and  by  virtue  of  said  instru- 
ment, took  possession  of  all  the  property  and  effects  of  the  bank, 
and  is  asserting  title  thereto  and  exercising  control  thereof,  to  the 
exclusion  of  all  other  persons.  Said  deed  of  assignment  and  the 
acknowledgment  thereof  are  set  out  in  the  petition,  but  are  omitted 
from  this  opinion,  for  the  reason  that  they  already  appear  in  full  in 
the  case  of  Eppright  v.  Jfickeraan,  78  Mo.  484,  485,  to  which  refer- 
ence is  here  had.  The  above  facts,  except  as  to  the  sucoessorship 
of  said  Wood  (which  appears  by  said  stipulation,  filed  in  this  court) 
appear  from  the  petition  in  this  case,  which  further  avers,  in  sub- 
stance, that  the  said  majority  of  said  board  of  directors  adopted,  and 
caused  to  be  entered  upon  the  records  of  the  proceedings  of  said 
board,  the  said  resolution  of  January  17,  1880,  without  authority 
from,  or  notice  to  the  owners  and  holders  of  the  shares  of  the  capi- 
tal stock  of  said  corporation,  and  without  notice,  assent,  or  knowl- 
edge, and  against  the  desire  of  plaintiff,  and  that  the  said  deed  of 
assignment,  having  been  executed  without  the  assent  or  knowledge 
of  the  said  several  shareholders,  is  void^  and  of  no  binding  force,  as 
against  them  ;  that  the  specified  directors,  constituting  a  majority 
of  the  board,  have  conspired  to  and  with  defendant  Brown,  and  are 
aiding  and  abetting  him  to  claim  possession  of  the  property  and 
effects  of  said  corporation,  under  the  said  instrument,  and  refuse  to 
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bring  this  suit  in  the  name  of  the  corporation  against  said  Brown, 
for  the  relief  of  the  shareholders^  and  that  plaintiff  therefore 
brings  the  same,  on  his  own  behalf,  and  in  behalf  of  all  other  share- 
holders in  said  coqioration,  similarly  situated. 
.  Defendants  interposed  a  demarrer  to  the  petition,  assigning  as 
the  grounds  therefor  that  the  same  does  not  state  facts  sufScient  to 
constitute  a  cause  of  action  ;  that  there  is  a  defect  of  parties  plain- 
tiff, and  that  if  plaintiff  ever  had  a  right  of  action,  as  claimed,  he 
it,  bj  his  own  showing,  estopped  from  now  asserting  it.  This  de- 
murrer was  sustained  by.  the  court,  and  the  propriety  of  its  ac- 
tion, in  this  behalf,  is  the  only  question  before  us  for  review  and  de- 
tlprmination.  The  plaintiff,  it  will  be^perceiyed,  sues  in  his  own  be* 
half,  and  in  behalf  of  those  similarly  situated,  without  stating  who 
tJiey  are  or  how  numerous,  or  whether  they  constitute  a  majority, 
or  otherwise,  of  the  creditors  and  stockholders,  both  of  which  he 
shows  himself  to  be.  If  the  assignment  however  is  ultra  vires, 
and  void,  as  claimed,  any  portion  of  the  shareholders  may,  it  seems, 
lie  complainants^  or  even  a  single  one  of  them,  and  in  that  event, 
the  action  properly  purports  to  be  brought  by  the  given  plaintiff, 
and  others  similarly  situated.  1  Morawetz  Priv.  Corp.,  §  408, 
and  cases  cited.  The  petition,  in  this  case,  it  will  be  seen,  does 
not,  directly  and  in  terms,  charge,  either  one  way  or  the  other,  as 
to  the  solvency  or  insolvency  of  the  corporation,  at  the  date  of  the 
resolution,  or  at  the  date  of  the  said  deed  of  assignment,  nor  do(»' 
it  charge  the  directors  with  any  fraudulent  intent,  or  fraud  in  tact 
in  the  premises,  nor  does  it  negative  the  grounds  given  in  the  reso- 
Intion  to  assign,  that  such  course  was  required,  in  the  best  interests 
of  all  concerned.  Moreover,  we  may  add  that  it  is  not  alleged 
tliat  the  assignee  had  mismanaged  or  wasted,  or  is  about  to  mis- 
manage or  waste,  the  assets,  or  that  the  interests  of  the  stock- 
hdders  would  be  promoted  by  the  grant  of  the  relief  prayed  for. 

The  resolution,  in  itself,  does  not  purport  the  insolvency  of  the 
hank,  but  only,  perhaps,  failing  circumstances,  and  present  inabil- 
ity to  convert  its  assets  into  cash,  and  to  pay  its  debts  on  demand. 

But  as  against  the  pleader,  so  failing  to  allege  the  solvency  of 
the  bank,  or  its  ability,  ultimately,  with  proper  management,  to 
meet  its  KabiKties,  taken  in  connection  with  the  actual  assignment 
by  said  deed  for  the  benefit  of  creditors,  we  think  the  case  presented 
IS  one  solely  as  to  the  power  of  a  board  of  directors  of  an  insolvent 
banking  jcorpomtion,  acting  in  good  faith,  to  make  an  assignment 
Vol.  LX  — 81 
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of  all  its  property,  for  the  benefit  of  all  its  creditors,  without  the 
consent  first  had  and  obtained  of  all  its  stockholders.    The  qnea- 
tion  thus  presented  was  not,  we  may  say  at  the  ontset,  presented 
for  decision  in  the  case  of  Eppright  v.  Mekermm,  78  Mo.  482.    In^ 
the  course  of  that  opinion,  the  following  statements  occnr :    "  In 
the  case  at  bar ;  no  stockholder  is  complaining  of  the  action  of  the^ 
directors,  and  the  only  stockholder  who  is  a  party  to  the  snit,  i^e- 
lies  apon  the  assignment  to  defeat  plaintiff's  action  against  him. 
It  does  not  appear  that  the  stockholders  did  not  consent,  nor 
that  any  of  the  stockholders  erer  complained  of  the  conduct  of  the 
directors. ''    The  plaintiff,  in  that  action,  was  a  creditor,  and  had 
prored  up  his  debt  before  the  assignee,  and  was  then  proceeding 
against  defendant,  by  motion,  under  section  13,  article  I,  chapter  37 
of  Wagner's  Statutes,  and  this  court  there  held  that  as  against  him* 
the  assignment  was  yalid,  and  that  he  could  not  make  theobjectioa 
that  the  same  was  uUra  vires  and  void. 

The  single  remark  of  the  learned  judge  in  the  course  of  that 
opinion,  to  the  effect  that  the  assignment,  by  the  directors,  was 
t^tra  vires  and  void  as  to  stockholders,  if  they  did  not  consent 
thereto,  is  a  mere  diclum,  as  is  apparent  from  the  above  statement 
of  the  actual  question  before  the  court  for  decision.  The  dictum  is 
expressly  based  upon  the  authority  of  the  case  of  Abbot  v.  Bard 
Rubber  Co.,  S3  Barb.  578,  which  decides,  we  think,  a  very  different 
question  from  the  one  at  bar,  as  is  apparent  from  the  language  em- 
ployed in  the  opinion  of  Suthbblaxd,  J.,  at  page  584,  where  it  is 
said.  **  The  sale  and  transfer  in  question  was  not,  and  did  not  pur- 
port to  be,  a  sale  of  the  property  of  the  corporation  for  the  benefit 
of  its  creditors."  In  that  case,  four  of  the  seven  directors,  after 
passing  a  resolution  to  that  effect,  perfected  an  absolute  sale  in  gross 
of  all  the  stock,  consisting  of  articles  composed  of  India  rubber, 
belonging  to  the  corporation,  and  of  all  the  dies,  tools,  etc., 
and  of  all  rights  held  by  the  corporation  under  the  Goodyear  pat- 
ents to  manufacture  such  articles,  thus  destroying  the  corporation' 
in  its  said  business  of  manufacturing  India  rubber  goods  which  was 
the  object  and  purpose  for  which  it  was  organized.  There  were 
other  features  in  the  transaction,  such  as  the  immediate  association 
and  incorporation  of  said  purchasers  and  said  four  directors  of  the 
old  corporation  into  a  new  company  for  the  manufacture  of  goods 
composed  of  India  rubber,  and  the  immediate  transfer  to  the  new 
cprporatioii  by  the  said  purobaser^^  cf  the  effects  and  rights  trans^ 
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f erred  to  them  by  said  directors  of  the  old  corporation;  but  the 
case  was  disposed  of  upon  the  ground  that  as  against  the  plaintiff 
who  was  a  stockholder,  not  consenting  thereto,  the  sale  was  invalid:' 
fur  a  want  of  power  in  the  corporation  or  said  directors  to  make  it. 

Section  157,  Field  on  Corporations,  also  refen*ed  to  in  Eppright . 
T.  Nickerwn,  supra,  in  this  connection,  is  to  the  same  general  effect. 
as  the  Abbot  case,  which  is  cited  in  the  note.     The  instances  men-. 
tioned  in  said  section  of  acts  not  within  the  power  of  the  directors, 
belong  to  this  class  of  attempted  sales  and  alienation  of  property 
essential  and  necessary  to  the  transaction  of  the  business  of  the. 
corporation  and  to  the  prosecution  of  the  purix)ses  of  its  creation, 
and  to  application  by  them  for  legislative  changes  or  enlargement  of 
corporate  powers,,  or  to  acts  destructible  of  its  corporate  existence.) 

In  the  recent  case  of  Ckew  v.  Ellingwoad^  86  Mo.  260;  s.  c,  56. 
Am.  Rep.  429,  at  page  273,  this  dictum  of  the  Eppright-Nicksrsan* 
case,  supra,  is  expressly  ruled  otherwise  by  this  court,  where  it  is  said 
that  ^  the  point  made  by  appellants'  counsel  that  the  assignment  made 
by  the  directors  is  void,  must  be  ruled  against  them.  The  right  ofi 
the  directors  of  a  bank,  in  failing  circumstances,  to  make  an  assign* 
ment  for  the  benefit  of  creditors  where  there  is  nothing  in  the 
charter  or  general  laws  forbidding  it,  we  think  is  clear.''  This 
position  is  abundantly  supported  by  numerous  authorities  else* 
where  and  among  them  may  be  cited  Dana  t.  Bank  of  United 
Stales,  5  W.  &  S.  223;  De  Camp  v.  Alward,  52  Ind.  468;  Union, 
Bank  t.  Elliott,  6  Gill  &  J.  863;  Burrill  Assignments,^  §  64; 
Ang.  &  Ames  Corp.,  §  191;  Morawetz  Priv.  Corp.,  §  240,  and  many, 
others  to  the  same  effect  might  be  added  if  necessary.  The  direc-; 
tors  of  aach  corporations  are,  it  is  true,  agents  appointed  to  man- 
age the  business  in  which  the  stockholders  have  embarked,  and  the 
desirability  or  advisability  of  continuing  or  discontinuing  the  busi-^ 
ness  is  a  question,  it  is  true,  for  the  shareholders,  or  a  majority  of 
them,  and  not  for  their  agents.  They  have  no  power,  it  is  said,  tq 
dissolve  the  corporation  or  inflict  upon  it  political  death.  But  the 
insolvency  of  such  a  corporation  without  new  action  and  subscrip- 
tion and  contribution  of  new  capital  by  the  shareholders,  itself 
defeats  the  purpose  and  object  of  the  corporation,  and  the  stocks 
hoiders  have  no  interest  in  the  assets,  which  in  that  event  equitably 
belong  to  the  creditors,  and  the  fiduciary  relation  of  the  directora 
in  that  event  is  no  longer  to  the  stockholders,  who  are  without 
beneficial  interests  in  assets  insufficient  to  pay  the  debts  of  the 
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corporation,  but  to  the  creditors,  whose  equitable  rights  have  inter- 
▼ened  and  whose  oqnitable  lien  attaches  thereon.  Morawetz  Priv. 
Corp.,  §g  678-9. 

In  Chew  v.  EUingtooody  stipray  this  court  further  say  that  ''  many 
of  «the  authorities  cited  go  to  the  extent  of  saying  that  under  such 
circumstances  the  directors  not  only  have  the  right,  but  that  in  jus- 
tice they  ought  to  make  an  assignment  so  that  creditors  might 
share  equally  in  its  assets.  Indeed  under  Constitution  and  laws 
which  make  it  *a  felony  for  directors  and  officers  of  a  bank  to  re- 
ceive deposits,  knowing  it  to  be  in  failing  circumstances,  it  would 
seem  to  leave  them  no  other  alternative  but  to  close  its  doors.''  We 
tiiink  we  may,  without  further  discussion,  rest  our  conclusion  upon 
these  authorities  in  favor  of  their  right  to  so  assign  in  good  faith, 
equally  for  all  creditors,  under  the  facts  of  this  petition  as  we  un- 
derstand them  to  be. 

And  further  we  think  it  may  well  be  questioned  whether  the 
plaintiff,  upon  his  own  showing,  has  seasonably  begun  his  action  in 
this  behalf.  At  the  date  of  the  institution  of  the  suit,  the  assignee 
had  been  in  charge  of  the  property  for  about  four  years,  during 
which  time  he  must  be  presumed  to  have  been  engaged,  as  the  law 
requires,  in  execution  of  his  trust,  making  exhibits  of  accounts, 
auditing  and  allowing  the  same,  incurring  costs  and  expenses,  such 
as  are  incident  to  the  execution  of  such  trusts,  and  perhaps  in 
paying  dividends  on  the  claims  of  creditors.  Nothing  is  alleged  by 
way  of  disability  or  want  of  knowledge  in  the  premises  or  otherwise, 
showing  excuse  for  so  much  delay,  and  as  plaintiff  is  a  creditor, 
protected  as  such,  equally  with  all  others,  under  said  assignment, 
we  cannot  see  that  his  attitude  as  stockholder,  not  consenting 
thereto,  and  invoking  the  doctrine  of  ultra  vires  after  the  lapse  of 
so  much  time,  is  a  meritorious  one. 

We  are  also  earnestly  asked  to  review  our  ruling  in  Bpprighi  t. 
Kick&rson,  78  Mo.  482,  as  to  the  sufficiency  of  the  signing  and 
acknowledgment  of  the  said  deed  of  assignment;  but  we  see  no 
good  reason  to  change  the  views  in  that  behalf,  expressed  in  that 
case,  and  in  the  case  of  the  City  of  Kansas  v.  Bailroad,  77  Ma  180, 
to  which  reference  is  there  made. 

For  these  reasons  the  judgment  of  the  trial  court,  which  was  fsf 
the  defendants,  should  be  and  is  hereby  affirmed. 

Judgment  afirmml. 

AU  ooncor;  Shbbwood,  J.,  in  the  result. 
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Slaitbbt  y.  St.  Louis  and  New  Orlbans  Transpobtatzov 

Company. 

(91  Mo.  817.) 

OorporoHona — wrangfui  acts  of  offleen — action  by  stoekhM&n, 

Stoekholders  of  a  corporation  cannot  maintain  an  action  accruing  to  the  corpo- 
ration for  breach  of  contract,  and  which  its  officers  and  directors  refuse  to 
bring.* 

ACTION  for  breach  of  contract.    The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Dyer,  Lee  £  Sttis,  for  plaintiff  in  error. 

Oivin  CfampMl,  for  defendant  in  error. 

Black,  J.  This  case  is  here  from  a  judgment  sustaining  sepA- 
rate  demurrers  to  the  petition.  The  defendants  are  the  St.  Louis, 
New  Orleans  &  Foreign  Dispatch  Company,  the  St.  Louis  and 
New  Orleans  Transportation  Company,  known  as  the  Transpor- 
tation Company,  and  the  St.  Louis  &  Mississippi  Valley  Trans- 
portation Company.  The  plaintiffs  are  three  of  the  shareholders 
io  the  dispatch  company,  and  they  own  three  hundred  and 
thirty  of  the  one  thousand  shares  of  stock.  The  dispatch  com- 
pany was  organized  for  the  purpose  of  soliciting  freight  and 
making  contracts  for  the  transportation  of  the  same  by  means  and 
through  the  agency  of  inland  and  ocean  carriers.  It  issues  through 
bills  of  lading,  but  is  not  a  carrier.  At  the  dates  hereafter  named 
the  transportation  company  was  engaged  in  moving  merchandise 
upon  the  Mississippi  river.  On  the  5th  of  March,  1881,  these  two 
corporations  made  a  written  contract  to  continue  for  five  years, 
whereby  the  dispatch  company  agreed  to  open  offices  and  appoint 
agents  to  solicit  business  and  make  contracts  at  St.  Louis  and  New 
Orleans,  in  the  United  States  and  at  Liverpool,  England,  and  at 
such  other  places  as  might  be  agreed  upon.  For  the  freight  received 
and  turned  over  by  the  dispatch  company  to  the  transportation 
company,  the  latter  agreed  to  pay  the  former  ten  per  centum  of 
the  amount  by  it  earned  and  charged  for  the  carriage  of  the  mer- 
chandise over  its  own  line. 

*D<ntd  V.  Wiieondn,  eU.,  Ry.  Co.  (65  Wis.  108),  66  Am.  Rep.  6^0. 
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The  petition  proceeds  to  state  that  the  dispatch  company,  pur- 
suant to  the  contract,  established  agencies  in  the  United  States  and 
foreign  conntries,  at  an  oatlay  of  1*^5,000,  made  contracts  for,  and 
tamed  over  to  the  transportation  company  a  vast  amount  of  ton- 
nage; that  in  December,  1881,  the  members  of  the  transportation 
company,  and  other  persons  not  named,  organized  the  St.  Loais 
&  Mississippi  Valley  Transportation  Company,  with  a  capital  stock 
of  12,000,000 ;  that  thereapon  the  old  transportation  company 
turned  all  of  its  boats,  barges,  elevators  and  other  property  over  to 
the  new  corporation,  for  which  the  latter  issaed  to  the  members  of 
the  former  $1,000,000  of  paid-up  stock;  that  the  new  corporation 
succeeded  to  the  rights,  property,  business  and  good  will  of  the  old 
one,  and  that  the  old  transportation  company  is  insolvent  It  is  also 
stated  that  the  new  company  was  organized,  and  the  property  of  the 
old  one  turned  over  to  it,  in  pursuance  of  a  conspiracy  between  the 
members  of  the  old  company  and  other  persons  to  dissolve  the  old 
company,  and  to  thereby  evade  and  escape  the  duties  and  obligations 
arising  out  of  the  contract  with  the  dispatch  company;  that  the  new 
company,  which  is  the  old  one  under  another  name,  refused  to  carry 
out  the  contract,  and  refuses  to  pay  the  commissions  due  under  it; 
that  ten  per  cent  of  the  amount  charged  and  earned  by  the  trans- 
portation company  and  its 'successor-f or  carrying  the  freight  called 
to9'hj'ike  oontBBct  haa.beon,r and  will  be,  $300,000,  and  that  this 
amount,  with  the  125,000,  is  the  amount  in  which. the  dispatch 
company  has  been  damaged  by  the  breach  of  the  contract 

Plainti£b  sue  for  themselves  and  all  other  .8tockhQldei8,Juid.state 
that  more  than  a  year  previous  to  the  commencement  of  this  suit, 
the  stockholders,  by  resolution,  instracted  the  directors  to  com- 
mence a  suit  in  the  name  of  the  company  to  vindicate  their  rights, 
which  they  refused  to  do;  that  the  present  officers  obtained  a 
majority  of  the  stock  for  the  purpose  of  preventing  the  corporation 
from  asserting  its  rights;  that  the  managing  directors  refuse  to 
bring  the  suit,  but  have  conspired  with  the  other  defendants  to 
surrender  all  rights  of  the  dispatch  company  arising  from  the  con- 
tract The  prayer  is  for  the  recovery  of  the  damages,  and  that 
the  property  of  the  new  corporation,  received  from  the  old  one,  be 
declared  a  trust  fnnd  for  the  payment  of  the  same,  the  appointment 
of  a  receiver,  and  for  general  relief. 

The  demarrers  present  the  question  whether  these  plaintiffs  can 
nudntain  this  sait     It  is  to  be  observed,  at  the  outset,  that  the 
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directors  who  refuse  to  bring  the  suit  are  not  made  defendants.  It 
is  not  a  suit  to  require  any  of  the  officers  to  account  for  their 
maladministration  of  the  affairs  of  the  company.  It  is  an  effort  by 
the  plaintiffs,  as  stockholders,  in  their  own  names,  to  collect  dama- 
ges due  to  the  dispatch  company  from  the  transportation  company, 
arising  from  a  breach  of  a  contract  —  a  contract  which  had  been 
made  in  the  legitimate  conduct  of  the  affairs  of  the  two  corpora- 
tions. The  cause  of  action  accrued  to  the  corporation  and  not  to 
the  shareholders,  and  the  general  rule  undoubtedly  is,  that  all  such 
suits  must  be  brought  by  and  in  the  name  of  the  corporation. 
The  question  then  is  whether  this  case  comes  within  any.  of  the 
exceptions  to  that  rule,  for  there  are  exceptions  as  well  established 
as  the  rule  itself. 

The  vice-chancellor,  in  Fw^  t.  HarboUUy  2  Hare,  492,  so  often 
cited,  after  speaking  of  the  general  rule,  made  these  remarks: 
'*  If  a  case  should  arise  of  injury  to  a  corporation  by  some  of  its 
members,  for  which  no  adequate  remedy  remained,  except  that  of 
a  suit  by  indiTidual  corporators  in  their  prirate  characters,  and 
asking,  in  such  character,  the  protection  of  those  rights  to  which 
in  their  corporate  character  they  were  entitled,  I  cannot  but  think 
that  the  principle  so  forcibly  laid  down  by  Lord  Cottenham  in  Wall- 
worth  T.  HoU^  4  Myl.  &  Cr.  685,  and  other  cases,  would  apply,  and 
the  claims  of  justice  could  be  found  superior  to  any  difficulties  aris- 
ing out  of  technical  rules  respecting  the  mode  in  which  corporations 
are  required  to  sue.'' 

Where  there  has  been  a  waste  or  misapplication  of  corporate 
funds  by  the  officers  or  agents  of  the  company,  a  suit  in  equity  may 
be  brought  by  the  corporation  to  compel  them  to  account  for  the 
waste  or  misapplication.  ''  But  as  a  court  of  equity  never  permits 
a  wrong  to  go  unredressed,  merely  for  the  sake  of  form,  if  it  appear 
that  tlie  directors  of  a  corporation  refuse  in  such  case  to  prosecute, 
by  coUusion  with  those  who  had  made  themselves  answerable  by 
their  negligence  or  fraud,  or  if  the  corporation  is  still  under  the 
control  of  those  who  must  be  the  defendants  in  the  suit,  the  stock- 
holders, who  are  the  real  parties  in  interest,  will  be  permitted  to 
file  a  bill  in  their  own  names,  making  the  corporation  a  party 
defendant"    Ang.  &  Ames  Corp.  (11th  ed.),  §  312. 

Mr.  Pomeroy  in  his  work  on  Equity  Jurisprudence,  section  1096, 
states  the  rule  as  follows:  "  Wherever  a  cause  of  action  exists  pri- 
marily in  behalf  of  the  corporation  against  directors,  officers  and 
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others,  for  wrongful  dealing  with  corporate  property  or  wrongful 
exercise  of  corporate  franchises,  so  that  the  remedy  should  regularly 
be  obtained  through  a  suit  by,  and  in  the  name  of  the  corporation, 
and  the  corporation,  either  actually  or  virtually,  refuses  to  institute 
or  prosecute,  such  a  suit,  then,  in  order  to  prevent  a  failure  of  jus^ 
tice,  an  action  may  be  brought  and  maintained  by  a  stockholder  or 
stockholders.'' 

These  principles  of  equity  jurisprudence  have  been  well  consid- 
ered, and  applied  in  a  number  of  adjudicated  cases.  The  following 
are  some  of  them:  Brewer  v.  Bostwi  Theatre^  104  Mass.  378;  Pea- 
body  V.  Flinty  6  Allen,  52;  Robinson  v.  Smith,  3  Paige,  222;  8.  c, 
24  Am.  Dec.  212;  Pond  v.  Railroad,  12  Blatchf.  280;  Detroit  v. 
Dean,  106  IJ.  S.  537;  Hawee  v.  Oakland,  104  U.  S.  450.  The  relief 
awarded  is  often  of  a  preventive  character,  and  in  many  cases,  the 
officers  have  been  required  to  account  for  a  breach'  of  the  trust 
reposed  in  them,  and  for  the  misapplication  of  the  funds  and  prop- 
erty of  the  Company.  If  other  parties  have  participated  with  the 
officers  in  such  proceedings,  they  may  be  joined  as  defendants,  and 
held  to  their  just  responsibility;  and  property  of  the  company  may 
be  followed  into  their  hands.  Peabody  v.  Flint,  supra  ;  Russell  v. 
Wakefield  Waterworks  Co.,  L.  R.,  20  Eq.  474. 

But  in  all  these  cases,  the  defaulting  directors  or  officers  were 
made  defendants,  and  the  suits  were  primarily  against  them.  That 
the  suit  must  be  primarily  against  them  is  aJso  the  deduction  to 
be  made  from  the  above  extracts  from  the  text-books.  The  relief/ 
when  awarded  against  other  persons,  flows  incidentally  from  their 
complicity  with  the  officers  in  the  wrong  complained  of.  No  offi- 
cers of  the  plaintiffs'  corporation  are  parties  to  this  suit  It  is  sim- 
ply a  suit  against  the  debtor  company  only,  to  collect  a  debt  or 
damages  due  to  the  dispatch  company,  and  we  do  not  understand 
that  a  suit  for  such  a  purpose  only  comes  within  the  exceptions  of 
the  general  rule  before  stated.  If  these  managing  officers  were 
sued  for  the  abuse  of  the  trust  imposed  upon  them  as  officers,  they 
might  possibly  assign  a  good  reason  why  the  suit  should  not  be 
brought,  and  why  the  affairs  of  the  corporation  should  not  be  taken 
out  of  their  hands.  They  are  the  proper  persons  to  show,  if  they 
can,  why  the  management  of  the  affairs  of  the  company  should  not 
be  taken  out  of  their  hands,  as  must  be  done  to  sustain  this  suit. 

The  case  specially  cited  by  the  plaintiffs,  as  giving  them  a  right 
to  prosecute  this  suit,  is  that  of  Hawes  v.  Oakland,  104  XT.  S. 


OCTOBER  TERM,  1886.  £49 

Slattexy  v.  St.  Louis  add  New  Orleans  Transportation  Company. 

450.  There  a  stockholder  filed  his  bill  against  the  company,  the 
directors  thereof,  and  the  city.  The  complaint  was  that  the  city 
demanded,  withoat  compensation,  water  for  certain  municipal, 
purposes,  to  which  demand  the  company  yielded,  to  the  great  loss 
of  the  company,  the  complainant,  and  the  other  stockholders.  The 
oonclosion  is  there  reached,  that  in  the  State  courts,  the  right  of 
a  stockholder  to  sue  in  cases  where  the  corporation  is  the  proper 
party  to  bring  the  suit  is  limited  to  cases  where  the  directors  are 
guilty  of  fraud,  or  a  breach  of  trust,  or  are  proceeding  ultra  vires. 
The  enumeration  of  the  different  cases  there  made,  in  which  such 
suits  may  be  brought,  certainly  does  not  include  the  one  in  hand. 
Mr.  Justice  Miller,  who  prepared  that  opinion,  refers  to  ikmi- 
ud  V.  ffoUiday,  Woolw.  418,  where  after  reviewing  Dodge  v.  Wool- 
My,  18  How.  331,  he  says:  **  But  no  case  is  cited,  nor  does  any 
dictum  in  that  opinion  go  to  the  length  of  asserting  that  when  a 
corporation  has  been  injured  by  a  tort,  or  a  breach  of  a  contract, 
or  has  any  right  of  action,  legal  or  equitable,  against  a  party,  an 
individual  stockholder  can  come  into  court  and  prosecute  that 
cause  of  action,  because  the  corporation  fails  or  refuses  to  do  so." 
These  authorities  are  in  entire  accord  with,  and  in  confirmation  of 
the  conclusions  before  stated. 

If  the  matters  stated  in  the  petition  are  true,  the  plaintiffs  have 
a  complete  remedy  under  sections  948-9,  Revised  Statutes,  and 
when  a  receiver  is  appointed  that  officer  of  the  court  will  stand 
invested  with  authority  to  sue  for  all  demands  and  debts  due  to 
the  company.  This  result  renders  it  useless  to  discuss  the  other 
questions  raised  by  the  demurrers.  We  may  say,  in  conclusion, 
that  we  are  all  agreed  that  from  the  statements  of  the  petition, 
the  new  transportation  company  is  liable  for  the  debts  of  the  old 
transportation  company;  certainly,  to  the  full  extent  of  the  value 
of  all  of  the  property  received  from  the  old  company. 

The  judgment  of  the  Circuit  Oourt  is  therefore  affirmed  with 
out  prejtidice. 

All  concur.  Judgment  affirmed. 

Vol.  LX — 8S 
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BX  PABTB  HaRMADUKB. 
OonttUuticnal  law — produeUon  of  wUneu  eonneUd  qfftUn^. 


A  statnte  prohibiting  the  prodaction  on  habeat  eorfntt,  as  a  witness,  of  anj 
person  imprisoned  under  sentence  forfelonj  isoonstitntlonal,  although  raeh 
person  maj  be  a  competent  witni 


P  ETITION  for  habeas  carpus.    The  writ  was  discharged  below. 

B.  O.  Boons,  attorney-general^  for  petitioner. 

71  B,  Harvey 9  contra. 

NoRTOK,  0.  J.  On  the  27th  day  of  January,  1887,  the  St 
Lonis  Criminal  Conrt  caused  to  be  issued  and  served  on  petitioner 
the  following  writ: 

"  City  op  St.  Louis,  ss.  : 

"  The  State  of  Missouri  to  Darwin  W.  Mannaduke,  warden  of 
the  Missouri  State  penitentiary  at  Jefferson  Oity,  Missouri  —  Greet- 
ing: We  command  that  you  do,  on  Monday,  January  31, 1887,  at 
10  o'clock,  A.  M.,  without  excuse  or  delay,  bring  or  cause  to  be 
brought  before  the  honorable  St.  Louis  Criminal  Court,  the  body 
of  Frederick  Whitrock,  by  whatever  name  or  addition  he  is  known 
or  called,  who  is  detained  in  your  custody  as  it  is  said,  then  and 
there  to  testify  as  a  witness  in  a  cause  wherein  the  State  of  Missouri 
is  plaintiff  and  David  S.  Frothingham  is  defendant,  and  have  with 
you  this  writ,  return  indorsed  thereon,  and  herein  fail  not  at  your 
peril.  Witness,  Patrick  M.  Staed,  clerk  of  said  court,  and  the 
seal  thereof,  at  the  city  of  St  Louis,  this  26th  day  of  January, 

A.  D.  1887. 

[Sbal.1  "  Patrick  M.  Stabd.  Chri.** 

To  this  writ  the  petitioner  made  the  following  return: 

•'  State  of  Missouri,  )       . 
County  of  Cole,       J  *'• ' 

''  Now  comes  Darwin  W.  Marmaduke,  warden  of  the  Missouri 

State  penitentiary,  and  for  return  to  the  within  writ  says  that  he 

respectfully  declines  to  comply  with  said  writ  by  producing  or 

having  the  body  of  said  Frederick  Whitrock  before  the  said  Crimi- 
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nal  Gout,  as  in  said  writ  directed,  for  the  reason,  that  as  such 
warden  or  otherwise,  he  has  no  legal  authority  to  remove  the  body 
of  said  Whitrock  from  the  State  penitentiary  wherein  said  Whit* 
rock  is  now  confined  under  and  by  virtue  of  a  judgment  and  sen- 
tence of  said  St.  Louis  Griminal  Gourt  under  a  sentence  for  a 
felony. 
"  Done  at  the  city  of  Jefferson,  Missouri,  this  the  29th  day  of 

January,  1887. 

"Dabwin  W.  Marmadukb, 

<<  Warden  Mo.  State  Penitentiary.'' 

Upon  the  above  being  made  the  said  Griminal  Gourt  on  the  31st 
day  of  January,  1887,  issued  its  wnt  of  attachment,  directed  to 
the  sheriff  of  Gole  county,  commanding  him  to  arrest  the  peti- 
tioner and  have  his  body  before  said  Gnminal  Gourt  on  the  3d 
day  of  February,  1887,  to  answer  as  for  contempt  in  not  obey* 
ing  the  first  writ  issued.  The  said  petitioner  was  arrested  by  said 
shenff  by  virtue  of  this  writ  and  is  by  him  held  in  custody,  and  it 
is  from  this  imprisonment  that  petitioner  seeks  to  be  discharged 
by  the  writ  of  habeas  corpus,  issued  and  served  on  said  sheriff  on 
the  first  day  of  February,  1887.  The  right  of  defendant  to  be  dis- 
charged  is  mainly  dependent  on  the  question  whether  section  4031, 
Bevised  Statutes,  is  or  is  not  a  valid  law.    The  section  is  as  follows: 

"  Courts  of  record,  and  any  judge  or  justice  thereof,  shall  have 
power,  upon  the  application  of  any  party  to  a  suit  or  proceeding, 
dvil  or  criminal,  pending  in  any  court  of  record  or  public  body 
authorized  to  examine  witnesses,  to  issue  a  writ  of  habeas  carpus 
tar  the  purpose  of  bringing  before  such  court  or  public  body  any 
person  who  may  be  detained  in  jail  or  prison  within  the  State,  for 
any  cause  except  a  sentence  for  felony,  to  be  examined  as  a  wit- 
ness in. such  suit  or  proceeding  on  behalf  of  the  applicant.'' 

This  identical  statute  is  found  in  the  Bevised  Statutes  of  1835, 
§  U,  page  623.  It  is  also  found  in  the  revision  of  1845,  page  1089, 
§  13;  also  in  the  revision  of  1855,  vol.  2,  g  24,  page  1582;  also  in 
the  General  Statutes  of  1865,  g  22,  page  588,  and  is  carried  into 
the  Bevised  Statutes  of  1879  as  section  4031.  It  will  be  thus  seen 
that  the  law  now  assailed  as  being  unconstitutional  has  remained 
on  the  statute  books  of  the  State  unchallenged,  so  fur  as  the  judicial 
records  of  the. State  show,  for  more  than  fifty  years.  By  way  of 
answer,  it  is  stated  in  the  brief,  and  was  so  orally  argued  by  re- 
spondent's ooonsel,  that  previous  to  and  up  to  1879  most  persons 
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who  were  convicted  of  felonies  were  rendered  incompetent  to  testify 
as  witnesses^  and  that  the  section  in  question  forbidding  persons 
convicted  of  felony  from  being  taken  from  the  penitentiary  on  a 
writ  of  habeas  corpus  ad  tssitficandum  into  coart  for  the  purpose  of 
being  examined  as  witnesses^  was  intended  to  apply  to  that  class  of 
felons  who  were  disqualified  as  witnesses. 

This  IS  no  answer  for  two  reasons:  First,  because  if  the  statute 
meant  only  this,  there  existed  no  reiison  whatever  for  its  passage^ 
inasmuch  as  without  such  statute  it  is  not  to  be  presumed  that  any 
court  would  issue  a  writ  of  habeas  corpus  to  bring  before  it  a  per- 
son convicted  of  a  felony  to  testify,  who  when  brought  could  not 
testify,  by  reason  of  such  conviction  disqualifying  and  rendering 
him  incompetent  as  a  witness  in  any  case.  It  has  grown  into  a 
maxim  that  a  court  will  not  do  a  useless  thing,  and  it  cannot  be 
presumed  that  it  was  the  intention  of  the  legislature,  in  the  passage 
of  this  statute,  to  forbid  the  courts  from  issuing  this  writ,  when 
they  could  not  have  issued  it  without  stultifying  themselves.  This 
writ  of  habeas  corpus  ad  testificafidum,  under  any  practice,  either 
in  this  country  or  England,  never  issued,  except  to  bnng  a  wit- 
ness, competent  and  qualified  to  testify  when  brought,  and  never 
to  bring  a  person  who  could  not  testify  when  brought,  by  reason  of 
his  being  disqualified  as  a  witness.  The  s^ond  reason  is,  because 
while  the  above  construction  contended  for  gives  no  force  to  the 
statute,  there  is  another  construction  which  is  reasonable  and  gives 
force  and  efficacy  to  it  It  is  this :  that  previous  to  1879,  under 
our  Criminal  Code,  a  very  great  number  of  persons,  who  were 
convicted  of  certain  classes  of  felonies,  were  not  rendered,  by  rea- 
son of  such  conviction,  incompetent  to  testify  as  witnesses,  and  it 
does  no  violence  to  reason  to  hold  that  it  was  the  intention  of  the 
legislature,  in  enacting  the  section  in  question,  while  broad  enough 
to  include  all  who  were  under  sentence  for  felony,  to  make  it 
peculiarly  apply  to  that  class  of  felons  who  were  not,  by  reason 
of  their  conviction,  disqualified  as  witnesses. 

Section  9,  article  13,  of  the  Constitution  of  1820,  and  section  18, 
article  1,  of  the  Constitution  of  1865,  provide  that  *'  in  all  crimi- 
nal prosecutions  the  accused  has  the  right  *  *  *  to  liave  com- 
pulsory process  for  witnesses  in  his  favor.''  In  the  Constitution  of 
1875,  section  22,  article  2,  it  is  provided  that  ''m  all  criminal 
prosecutions  the  accused  shall  have  the  right  *  *  *  to  have 
process  to  compel  the  attendance  of  witnesses  in  his  behalf."    The 
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learned.connsel  forjespondent  insists  that  the  change  of  thewords, 
as  fbund  in  the  Constitutions  of  1820  and  1865,  '*  to  have  corapulsory 
process,  for  witnesses  in  his  favor,''  to  the  w.ords  as  found  in  the 
Conatitution  of  ISTd,  ''to  have  process  to  compel  the  attendance 
of  witnessesin  his  behalf/'  has  worked  such  a  change  as  to  give  6ome 
additional  right  to  a  person  criminally  charged,  which  he  did  not 
have  under  the  Constitutions  of  18:;i0  and  18&5,  and  a  change  so 
radical  as  to  bring  said  section  4031  in  conflict  with  the  Constitution, 
and  operate  as  a  repeal  of  it.  While  there  is  a  change  in  verbiage, 
a  change  in  the  form  of  expression,  the  phrase,  as  used  in  the  Con- 
stitutions of  1820  and  1865  means  the  same  thing  as  that  which 
is  used  in  the  Constitution  of  1875. 

Compulsory  process,  for  a  witness,  signifies  and  means  a  process 
that  will  compel  the  attendance  of  such  witness,  a  process  that 
will  bring  a  witness  into  court  who  refuses  to  come  without  it. 
And  nothing  is  added  to  the  force  of  a  provision  which  gives  the 
accused  the  right  to  have  compulsory  process  for  witnesses  in  his 
favor,  by  changing  the  form  of  expression  so  as  to  give  him  the 
right  to  have  process  to  compel  the  attendance  of  witnesses  in  his 
behalf.  Both  forms  of  expression  convey  to  the  mind  precisely  the 
same  meanmg.  In  the  Constitutions  of  1820  and  1865,  the.  form 
of  expression  that  the  accused  **  has  the  right"  to  have  compulsory 
processes  for  witnesses  in  his  favor,  was  changed  in  the  Constitu- 
tion of  1875,  so  as  to  read,  ''  shall  have  the  right  to  process  to 
compel  the  attendance  of  witnesses  in  his  behalf,''  and  it  might  as 
well  be  argued  that  the  change  of  the  words  **  has  the  right "  to  the 
words  ''shall  have  the  right,"  and  the  change  of  the  words  ''wit- 
nesses in  his  favor,"  to  "  witnesses  in  his  behalf,"  altered  the  mean- 
ing of  the  section,  as  to  argue  that  the  meaning  of  the  section,  as 
contained  in  the  Constitutions  of  1820  and  1865,  to  have  compulsory 
process  for  his  witnesses,  was  either  altered  or  enlarged  by  chang- 
ing the  form  of  expression  so  as  to  read, "  to  have  process  to  compel 
the  attendance  of  witnesses." 

It  therefore  follows,  from  what  has  been  said,  that  if  section 
4031  is  invalid  under  the  Constitution  of  1875,  it  was  also  invalid 
under  the  Constitutions  of  1820  and  1865.  And  although  it  stood 
on  the  statute  books  of  the  State  for  thirty  years  before  the  Con- 
stitution of  1865  was  framed,  and  forty  years  before  the  Constitu- 
tion of  1875  was  framed,  the  framers  of  those  Constitutions  did 
not  make  the  discovery  that  it  was  invalid,  nor  provide  against  it, 
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nor  has  it  been  as  before  stated  assailed  till  now.  I  do  not  make 
this  statement  to  give  color,  or  countenance,  to  the  idea  that  an 
«ct  of  the  legislature,  which  is  unconstitutional  at  its  inception,  is 
rendered  valid  by  having  remained  on  the  statute  book,  unassailed, 
for  more  than  half  a  century,  or  to  the  idea  that  such  a  statute 
ought  not,  because  of  its  antiquity,  to  be  declared  void;  but  to 
deduce  from  its  non-assailment  for  so  long  a  time  the  presumption 
that  its  unconstitutionality  is  neither  so  apparent  nor  clear  as 
€ounsel  contend  it  is,  or  else  it  would  not  in  all  probability  have 
been  re-enacted  through  a  long  series  of  years,  or  remained  free 
from  attack.  But  casting  aside  this  presumption,  we  are  of  the 
opinion  that  the  statute  in  question  is  valid.  The  Constitution, 
which  confers  upon  a  person  criminally  charged  the  right  to  com- 
pulsory process  for  witnesses,  also  declares  and  casts  upon  the 
legislature  the  duty  and  power  of  enacting  laws  for  the  punish- 
ment of  crimes,  and  in  the  exercise  of  this  power,  laws  have  been 
enacted,  providing  that  persons  convicted  of  certain  felonies  shall 
be  punished  by  imprisonment  in  the  penitentiary  for  a  term  of 
years,  in  no  case  less  than  for  two  years.  The  effect  of  these  laws  is  to 
bring"  together  in  one  place  this  criminal  class  from  all  parts  of  the 
State,  and  aggregate  them  into  a  community  separate  and  distinct 
from  all  others,  and  now  numbering  about  1,600  persons.  For 
such  as  these,  composed  in  the  main  of  lawless  and  desperate  men, 
with  all  their  civil  rights  suspended  during  the  respective  terms  of 
their  imprisonment,  as  declared  by  section  1667,  Revised  Statutes, 
provision  must  be  made  for  their  safe  keeping,  and  regulations 
made  for  their  government  and  control,  and  to  accomplish  these 
ends  this  class  of  persons  have  been  put  by  the  legislature  under 
the  control  and  management  of  a  warden,  deputy  warden,  guards, 
etc.,  and  confined  in  a  place  called  the  penitentiary,  with  strong 
walls  guarded  by  armed  men  to  prevent  their  escape  in  the  day- 
time, and  with  secure  cellsin  which  they  are  locked  at  night.  We  do 
not  believe  that  the  legislature,  in  the  exercise  of  the  right  to  make 
regulations  for  the  government  of  this  class  of  convicts,  transcended 
its  power  by  providing,  as  has  been  done  by  said  section  4031,  that 
the  warden  having  them  in  custody  should  not  be  required  to  take 
such  convicts  and  surrender  them  to  the  various  courts  of  the  State 
to  testify  as  witnesses.  Such  a  regulation  we  do  not  regard  as 
unreasonable,  but  as  one  proper  to  be  made  in  view  of  the  fact  that 
the  thing  prohibited,  if  allowed  to  be  done,  would  interfere  with 
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the  goyemment  of  such  convicts  by  affording  them  facilities  for 
escape,  and  for  the  time  being  put  it  oat  of  the  power  of  the 
warden,  the  chief  and  controlling  officer  of  the  penitentiary,  to. 
exercise  that  supervisory  control  so  essential  to  the  management  of 
^sach  a  community  of  persons  put  by  law  in  his  charge,  and  besides 
this  it  would  place  the  convict  in  such  position  that  it  would  be  in 
his  power  to  exchange  imprisonment  in  the  penitentiary  with  hard 
labor,  to  simple  imprisonment  in  a  county  jail  without  labor,  by 
his  refusal,  when  produced  in  court  to  answer  proper  questions,  or 
to  testify  at  all,  in  either  of  which  events  the  court  could  commit 
him  to  the  jail  of  the  county. 

This  is  not  an  argument  ab  incofivenienii,  but  is  made  for  the 
purpose  of  showing  that  the  regulation,  made  by  said  section  4031, 
is  a  reasonable  and  proper  regulation,  and  therefore  one  within  the 
power  of  the  legislature  to  make,  and  that  the  right  given  to  those 
<}riminally  charged  is,  to  that  extent,  subordinated  to  the  power 
conferred  npon  the  legislature  over  this  class  of  persons.  The 
power  of  the*  legislature  to  provide  a  penitentiary  in  which  all  per-' 
sons  from  every  portion  of  the  State,  who  are  or  may  be  convicted  o£ 
certain  felonies,  are  to  be  confined,  carries  with  it,  necessarily,  the. 
power  to  make  such  regulations  for  their  government  and  deten- 
tion therein  as  are  reasonable  and  in  its  judgment  necessary  to 
keep  them  safely  where  the  sentence  of  the  court  puts  them.  The 
power  of  the  legislature,  to  provide  that  all  persons  convicted  of. 
felony  shall  forever  be  disqualified,  is  undisputed,  and  inasmuclt 
as  the  greater  includes  the  less,  their  power  to  provide  that  such 
persons  shall  not,  for  the  time  they  are  undergoing  sentence  oft 
imprisonment  in  the  penitentiary,  be  taken  therefrom  into  the* 
various  courts  of  the  State,  logically  follows  and  is  equally  indis-. 
putable,  and  said  section  4031  does  nothing  more  than  this.  The. 
sacred  right  of  one  criminally  accused  to  have  process  to  compel, 
the  attendance  of  his  witnesses  stands  upon  the  same  footing  of. 
other  rights  conferred  and  secured  by  the  Constitution,  and  all  of; 
them  are  equally  sacred  and  should  be  construed  alike  and  with 
reference  to  each  other  so  as  to  avoid  confiict. 

The  Constitution  provides  that  private  property  shall  not  be 
taken  for  private  use,  but  notwithstanding  this  we  have  a  statute 
which  requires  railroad  companies  to  pay  to  the  owners  of  stock 
killed  on  their  roads,  by  reason  of' their  failure  to  erect  fences  along 
the  sides  of  their  road,  not  only  the  actual  daoiage  sustained,  but 
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double  the  amount  of  such  damage,  which  is,  to  that  extent,  a  tak- 
ing of  private  property  for  a  private  use,  and  although  the  Con* 
stitution  forbids  this  being  done,  the  statute  has  been  held  to  be 
valid  in  several  decisions  of  this  court,  notably  so  in  the  case  of 
Humes  v.  Railroad^  82  Mo.  221,  the  judgment  iii  which  case  was, 
on  appeal  to  the  Supreme  Gourt  of  the  United  States,  affirmed.. 
In  that  case  twenty  or  thirty  statutes,  which  bave  long  stood  upon 
the  statute  book,  are  grouped  together  in  which  double  and  triple 
damages  are  allowed  in  the  classes  of  cases  specified.  And  what  is 
there  said  with  reference  to  these  statutes  may  be  applied  to  the 
one  under  consideration.  *'  Some  of  these  statutes  are  old  and 
historic.  They  are  inwoven  with  the  legislative  policy  of  the  State. 
Their  long  continuance  justifies  the  presumption  that  the  people 
and  their  law-makers  have  found  them  preservative  of  the  public 
welfare  and  a  shield  of  just  protection  to  private  property.  Why 
therefore  in  respect  to  the  constitutional  provision  under  considera 
tion,  and  others  invoked  in  this  appeal,  should  the  f ramers  of  tho 
Constitution  of  1875,  representing,  as  they  did,  the  whole  sovereignty 
of  the  people,  intend  by  the  general  language  employed  to  sweep 
away  all  these  sanctioned  legislative  enactments?  *  *  *  Is  it 
not  reasonable  to  assume,  that  had  it  been  in  the  mind  of  the 
framers  of  the  Constitution  to  strike  so  deep  into  the  body  of  the 
legislative  branch  of  the  government,  that  they  would  have  done 
•o  by  the  employment  of  words  so  direct  and  pertinent  as  to  have 
made  the  purpose  unmistakable?'' 

It  IS  provided  in  the  Constitution  that  when  private  property  is 
taken  for  public  use  and  the  owner  thereof  is  damaged  thereby, 
that  compensation  therefor  shall  be  made  by  the  payment  of  the 
same  to  him,  or  into  court  for  him,  before  his  proprietary  rights 
riiall  be  disturbed.  In  the  case  of  Railroad  v.  Buaruf,  85  Mo.  307, 
oertain  sections  of  the  statute,  relating  to  condemnation  proceed- 
ings, were  drawn  in  question  as  being  in  conflict  with  the  consti- 
tutional provision  above  referred  to,  and  the  court,  speaking  through 
Mr.  Justice  Sherwood,  in  effect  said,  that  Constitutions  are  instru- 
ments of  a  practical  nature,  to  be  construed  with  the  help  of  com- 
mon sense;  that  **  it  would  be  doing  violence  to  all  known  rules  of 
interpretation  to  assume  that  those  who  framed/or  those  who  by 
their  votes  adopted  our  Constitution,  wei*e  actuated  by  no  intelligent 
purpose  in  that  behalf.  On  the  contrary,  it  must  be  assumed  that 
they  were  familiar  with  the  vicissitudes  incident  to  condemnation 
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proceedings  and  with  the  statutory  provisions  relating  thereto/' 
And  it  is  farther  said,  ''As  the  legislature  has  revised  the  general 
law  in  regard  to  condemnation  of  land^  it  will  be  presumed  that 
their  attention  was  directed  to  the  subject  of  the  necessity  of  con- 
forming that  law  to  the  constitutional  provisions^  and  such  revision 
must  be  regarded  as  a  legislative  construction  of  that  section  of  the 
Constitution  under  consideration,  and  that  the  general  law  is  in 
conformity  thereto.  •  *  *  This  legislative  exposition  is  enti- 
tled to  some  weight,  as  tha  authorities  show,  and  the  courts  may, 
with  some  confidence,  repose  upon  the  conclusions  reached  by  the 
legislature,  and  the  statute  is  to  be  reviewed  pro  hac  vice,  in  the 
same  light  as  though  the  legislature  had  enacted  a  new  statute  in 
compliance  with  constitutional  requirements,  and  had  prescribed 
by  law  the  manner  in  which  compensation  for  land  taken  shall  be 
ascertained.     *     *     *    Prima  facie,  this  law  is  constitutional, 

*  *  *  and  conforms,  in  all  essential  particulars,  to  the  organic 
law,  and  the  well-known  rule  of  construction  applies  here,  that  a 
statute  is  not  to  be  presumed  repugnant  to  the  Constitution,  until 
such  repugnancy  is  made  to  appear  beyond  a  reasonable  doubt 

*  *  *  'As  a  conflict  between  the  statute  and  the  Constitution 
is  not  to  be  implied,  it  would  seem  to  follow,  where  the  meaning 
of  the  Constitution  is  clear,  that  the  court,  if  possible,  must  give 
the  statute  such  a  construction  as  will  enable  it  to  have  effect.'  ** 

In  the  case  before  us,  said  section  4031  was  enacted  in  1835,  and 
was  a  legislative  constrnction  of  the  Constitution  of  1820,  in  regard 
to  compulsory  process  for  witnesses.  So  it  was  thus  construed  by 
(he  re-enactment  of  the  section  in  1845  and  1855.  So  it  was  thus 
construed  in  1865,  under  the  Constitution  of  1865,  and  also  on  the 
Constitution  of  1875,  by  the  revision  of  1879.  So  that  if  a  single 
legislative  construction  of  the  Constitution  was  entitled  to  weight 
in  considering  the  question  involved  in  the  case  above  cited,  that 
weight  is  greatly  increased  when  the  same  legislative  construction 
has  been  put  on  a  clause  of  the  Constitution  for  more  than  fifty 
years,  and  by  five  legislatures,  at  the  end  of  each  decade  of  ten 
years.  So  in  the  case  of  S/aie  y.  Whitten,  68  Mo.  92.  the  court 
held,  speaking  through  Sherwood,  J.,  that  it  was  in  the  discretion 
of  the  court  to  limit  the  number  of  witnesses  to  be  heard  on  an 
issue  pending  upon  an  application  for  a  change  of  venue  in  said 
case,  although  it  would  seem  that  the  constitution  .1  provision,  giv- 
ing process  to  compel  the  attendance  of  witnesses,  was  broad  enough 
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papers  which  are  not  evidence  in  the  cause  to  be  let  in  for  any 
purpose  whatever.  It  is  said  that  this  was  offered  merely  for  the 
purpose  of  trying  the  knowledge .  of  the  witness,  but  the  inquiry 
would  not  stop  there/' 

In  Dae  dem.  Perry  v.  Newton^  5  A.  &  K  514,  where  the  issue 
icas  as  to  the  genuineness  of  a  signature  to  a  will  produced  by  the 
defendant,  the  plaintiff*s  counsel,  on  cross-examination  of  one  of 
defendant's  witnesses,  put  into  his  hand  some  letters  which  witness 
said  he  believed  to  be  of  the  testator's  writing.  On  behalf  of  the 
plaintiff  it  was  proposed  to  submit  the  letters  to  the  jury  that  they 
might  compare  them  with  the  disputed  signature  and  thereby  judge 
both  of  its  genuineness  and  of  the  credit  due  to  the  witness.  The 
letters  were  not  in  evidence  for  any  other  purpose  and  were  ex- 
cludedy  and  this  ruling  was  affirmed.  See  also  Doe  dem.  Mudd  v. 
Suckermorej  5  A.  &  £.  703. 

In  Mansey  v.  Banky  104  111.  327,  the  bank  sued  Massey  on  a  note. 
For  the  bank  a  witness  testified  that  some  years  before  he  had  seen 
Massey  write,  and  that  it  was  his  impression  that  the  signature  of 
the  name  of  Massey  to  the  note  was  in  his  handwriting.  On  cross- 
examination,  defendant's  counsel  handed  the  witness  a  paper  having 
written  on  it  the  name  *'  H.  E.  Massey  "  sixteen  times,  and  asked 
the  witness  to  point  out  the  genuine  signatures,  if  any  there  were. 
It  was  then  contended  that  the  evidence  was  proper  on  cross-exam- 
ination, but  the  court  held  that  the  evidence  was  properly  excluded. 

Extrinsic  signatures,  offered  to  be  used  on  cross-examination, 
were  held  to  have  been  properly  excluded  in  Bank  v.  Robert,  4L 
Mich.  710. 

The  rule  which  excludes  extrinsic  papers  and  signatures  is  sub- 
stantially the  same  in  the  direct  and  cross-examination  as  will  be 
seen  from  the  foregoing  authorities.  Papers  not  a  part  of  the  case, . 
and  not  relevant  as  evidence  to  the  other  issues,  are  excluded 
mainly  on  the  ground  that  to  admit  such  documents  would  lead  to 
an  indefinite  number  of  collateral  issues,  and  would  operate  as  a 
surprise  upon  the  other  party,  who  would  not  know  what  docu- 
ments wc  *c  to  be  produced,  and  hence  could  not  be  prepared  to 
meet  theni  The  reason  of  the  rule  applies  to  the  cross-examina- 
tion with  18  much  force  as  to  the  direct  examination.  The  signa- 
tures should  have  been  excluded,  whether  used  to  test  the  witness 
as  an  expert,  or  to  test  his  knowledge  of  the  handwriting  of  the 
plaintiff. 
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We  cannot  say  the  evidence  did  no  harm.  The  error  was  in  the 
reception  of  evidence  on  the  only  disputed  fact  in  the  case,  and  the 
judgment  must  be  reversed  and  the  cause  remanded.  It  is  so 
ordered. 

NoBTOK,  C.  J.,  and  Sherwood,  J.,  absent.  The  other  judges 
concur. 

Judgmsnt  reversed  and  cause  remanded. 

Note  bt  thb  Rbforter. —  See  N<U.  Bk.  of  Chuter  Co.  v.  Arme^rong,  66 
Md.  118;  8.  c,  69  Am.  Rep.  166. 

In  JVoMey  v.  Fhrmers'  Nat.  Bank  of  Virginia,  104  111.  S27.  the  court  said: 
"One  Oatton,  a  witness  for  plaintiff,  testified  that  some  jears  before,  he  had 
seen  Henderson  E.  Massey  write,  and  that  it  was  his  impression  that  the  signa- 
ture of  the  name  of  said  Massey  to  the  note  in  question  was  in  his  handwriting. 
After  then  stating  on  cross-examination  that  it  was  six  or  seven  years  since  he 
had  seen  Biassey  write,  and  that  he  did  not  know  whether  he  would  know  his 
signature  now,  and  did  not  know  that '  he  could  pick  out  his  signature  in  the 
bank/  defendant's  counsel  handed  the  witness  a  paper  having  written  on  it 
the  name  *  H.  E.  Massey,'  sixteen  times,  and  asked  the  witness  to  point  out 
the  genuine  signatures,  if  any  were  genuine.  The  court  excluded  the  ques- 
tion, and  exception  is  taken  to  this.  It  is  urged  that  this  question  was  proper 
on  cross-examination  for  the  purpose  of  testing  the  knowledge  of  the  witness, 
and  as  authority,  therefor  reference  is  made  to  1  Whart.  Ev.,  g  710,  where 
the  author  says:  '  There  is  little  question  that  a  witness  may,  on  cross-exami- 
nation, be  tested  by  putting  to  him  other  writings  not  admitted  in  evidence 
in  the  easti,  and  asking  him  whether  such  writings  are  in  the  same  hand  with« 
that  in  litigation.'  Without  stopping  to  inquire  as  to  the  general  correctness; 
of  this  obserration,  and  especially  where  the  rule  obtains,  as  in  this  State,  that 
evidence  or  the  genuineness  of  handwriting,  based  on  comparison  of  hands,  is 
not  admissible,  we  think  that  at  least  with  reference  to  test  papers  got  up  for' 
the  occasion,  as  in  the  present  case,  there  was  no  error  in  not  allowing  the 
course  of  cross-examination  proposed.  The  same  author,  further  on  in  section 
715,  remarks:  '  We  have  already  seen  that  a  party  cannot  make  testimony  for 
himself  by  writing  specimens  for  the  instruction  of  witnesses  afterward  to 
be  called  as  to  his  handwriting.  By  the  same  reasoning  a  party  cannot  be 
permitted  to  get  up  in  this  way  test  papers  to  be  used  subsequently  for  com- 
parison of  hands.'  And  although  the  paper  here  offered  was  not  to  be  used 
professedly  for  comparison  of  hands,  we  think  its  admission  for  the  purpose* 
declared  would  be  alike  objectionable.  See  Oriffither.Ivery,  11  A.  ft  E.  823, 
and  King  v.  Donahue,  100  Mass.  165.  In  the  former  case,  where  there  was 
the  disallowance  of  a  like  course  of  cross-examination  for  the  purpose  of  test- 
ing the  witness*  knowledge,  COhSKWQK,  J.,  said:  '  We  must  not  allow  papers 
which  are  not  evidence  in  the  cause  to  be  let  in  for  any  purpose  whatever.' " 

In  Firti  Nat,  Bk.  v.  Boberi,  41  Mich.  709,  it  was  held  that  a  defendant, 
whose  signature  is  in  dispute,  may  not  be  required  on  cross-examination  to 
write  his  name  for  the  purpose  of  comparison. 
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<n  Mo.  4M  ) 
Marriage — hreaeh  qf  promi$e —- reackrion. 

In  an  action  for  breaeh  of  promise  of  marriage,  the  breach  being  proTed,  it  is 
no  defense  that  the  plaintiff  sabseqnentlj  gave  up  her  engagement  ring  to 
the  defendant. 

ACTION  for  breach  of  promise  of  marriage.     The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

A.  W.  Anthony,  for  plaintiff  in  error. 
^  Draff  en  dk  WtUiams  and  D.  E,  Wray,  for  defendant  in  error. 

r  • 

Brace,  J.  Action  for  damages  for  breach  of  promise  to  many. 
Defendant  admitted  the  engagement  and  pleaded  a  release^  The 
jury  found  a  verdict  for  the  plaintiff  for  $3,000.  The  following  is 
all  the  evidence  in  the  case  that  it  will  be  necessary  to  consider  in 
passing  upon  the  errors  complained  of: 

Plaintiff  testified:  ^*  We  were  engaged  about  three  months  when 
he  commenced  to  break  off  the  engagement  by  letters.  At  first  I 
could  not  believe  that  he  meant  what  he  wrote,  and  wrote  him  for  an 
explanation.  When  I  learned  he  was  in  earnest  it  almost  made  me 
crazy.  I  could  not  eat  or  sleep.  I  came  to  Missouri;  went  to 
Uncle  Mike's;  stayed  all  night;  next  morning  went  to  see  the 
defendant.  He  treated  me  very  cool  and  would  scarcely  speak  to 
me;  he  said  it  was  time  to  break  off  the  engagement;  he  said  his 
feelings  were  changed  and  that  he  could  not  marry  me;  that  lie 
loved  another  woman;  that  he  loved  her  before  he  met  me.  I  took 
off  the  ring  he  had  given  me  and  gave  it  up  to  him,  and  told  him 
lie  did  hot  talk  that  way  when  he  courted  me  and  won  my  love 
and  told  him  the  way  he  had  treated  me  had  broke  my  heart.  I 
did  not  know  what  I  was  doing  when  I  gave  him  the  ring;  he  said 
he  had  written  to  me  and  told  me  what  the  reason  was ;  he  then 
hung  his  head  down  and  would  not  talk  to  me  any  more;  I  then 
left  the  room  and  told  him  I  would  see  him  again;  I  went  to  see 
fiim  because  I  could  not  believe  what  he  had  written  in  his  last 
letters,  as  it  was  so  different  from  what  he  had  said  and  written 
before;  I  have  his  lejtters.''  The  letters  were  read  to  the  jury,  but 
not  embraced  in  the  bill  of  exceptions. 
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[Minor  points  omitted.] 
<  Defendant  in  his  own  behalf  testified:  ''I  wrote  the  letters  read 
in  evidence;  I  referred  to  another  lady  in  one  of  those  letters;  I 
was  engaged  to  her  before  I  was  engaged  to  plaintiff;  I  thonght  I 
had.  got  over  my  love  to  her,  and  told  plaintiff  so  before  we  were 
engaged^  bnt  found  I  had  not,  and  changed  my  mind  about  marry- 
ing  plaintiff^  and  wrote  to  plaintiff  immediately;  she  came  to  my 
father's  bouse  to  see  me;  I  told  her  how  it  was;  that  I  could  not 
marry  her  with  a  clear  conscience,  and  she  offered  me  the  ring,  our 
engagement  ring,  and  some  other  presents  I  had  made  her  ;  I  did 
not  take  them,  but  told  her  she  could  keep  them;  she  laid  them  on 
the  bureau  and  left  them;  when  she  left  she  said  she  would  see  me 
again  about  it;  we  had  no  more  conversation.''  On  cross-examina- 
tion he  said:  *'  I  conveyed  the  impression  to  her  that  it  would  be 
wrong  for  me  to  marry  her;  I  told  her  I  had  become  convinced  I 
could  not  marry  her  while  I  loved  this  other  lady;  this  was  before 
she  handed  me  the  ring;  I  told  plaintiff's  undo  the  day  we  had  the 
talk  that  I  would  not  marry  the  plaintiff." 

Miss  Boiter,  sister  of  defendant,  testified  in  his  behalf:  ''  I  saw 
the  plaintiff  when  she  came  out  of  the  room  after  the  conversation 
with  the  defendant  at  my  father's  house;  she  told  me  that  defend- 
ant did  not  love  her  any  more,  and  that  it  he  did  not  love  her  she 
did  not  want  him;  she  was  crying  at  the  time,  and  went  away  from 
our  house  crying." 

We  deem  it  unnecessary  to  set  out  the  instructions  given  and 
refused  m  this  case,  for  the  reason,  that  as  we  view  the  evidence, 
there  was  but  one  question  to  be  submitted  to  the  jury,  and  that 
was  the  amount  of  the  damages,  and  the  instruction  given  by  the 
court  on  that  subject  was  unobjectionable.  The  contract  of  the 
defendant  and  his  refusal  to  perform  it  was  admitted,  and  there 
was  no  evidence  tending  to  show  that  the  contract  was  rescmded 
by  agreement  of  the  plaintiff,  or  that  she  ever  released  her  action 
thereon  for  damages  for  its  breach.  On  the  contrary,  the  uncon- 
tradicted evidence  of  both  parties,  and  there  is  no  confiicting  evi- 
dence in  the  case,  was  to  the  effect  that  the  defendant,  during  the 
pendency  of  the  engagement,  having  transferred  his  affection,  the 
sole  basis  upon  which  such  a  contract  should  rest,  to  another, 
without  m  any  manner  consulting  the  feelings  or  the  wishes  of  the 
plaintiff,  informed  her  first  by  letter  that  he  had  changed  his  mind 
about  marrying  her;  that  he  loved  another,  and  afterward,  when 
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scarce  crediting  the  fact  which  had  thus  been  commanioated,  she 
comes  from  Illinois  to  Missouri  and  seeks  an  intenriew  with  him 
in  order  that  she  might  learn  certainly  what  was  his  disposition  and 
intention  toward  her,  he  again  informs  her  that  he  lores  another 
and  will  not  marry  her.  Fally  realising  then  that  she  had  indeed 
lost  the  love  that  he  had  once  assured  her  was  hers,  and  upon  the 
faith  of  which  she  had  engaged  herself  to  him,  and  that  his  deter- 
mination not  to  marry  her  was  final  and  oondnsiTe,  she  takes  from 
her  finger  the  engagement  ring,  once  given  her  as  a  token  of  his 
sincerity  and  fidelity,  now  a  memento  only  of  his  fickleness  and 
treachery,  and  in  her  express  words,  ''gave  it  up  to  him,'^  and 
went  crying  from  his  presence.  This  forsooth  is  claimed  to  be 
evidence  that  the  plaintiff  agreed  to  rescind  the  contract  and  release 
the  defendant  from  the  obligations  thereof.  The  giving  up  by 
plaintiff  of  her  engagement  ring  thus  wrung  from  her  by  the  action 
of  the  defendant  is  to  be  tortured  into  an  agreement  to  rescind  a 
contract  which  the  defendant  had  already  refused  to  perform,  and 
to  the  performance  of  which  he  interposed  an  insuperable  barrier 
in  the  mind  of  the  defendant,  as  it  would  be  in  the  mind  of  every 
true  woman  into  an  agreement  to  rescind  the  contract  that  she  was 
never  asked  or  afforded  an  opportunity  to  rescind. 

The  defendant,  by  his  own  action,  had  left  her  no  choice  in  the 
matter;  nothing  that  she  could  do  but  accept  the  situation  he 
made  for  her,  abandon  all  hope  of  the  marriage,  give  up  the  sym-* 
bol  of  that  hope,  and  seek  such  compensation  in  damages  as  the 
law  could  give  her  for  the  injury  she  had  suffered,  without  fault  on  her 
part,  at  the  hands  of  the  defendant,  and  this,  the  only  remedy  left 
her,  she  seeks  in  this  case,  her  damages,  having  been  assessed, 
under  proper  instructions,  by  a  jury,  whose  verdict  there  is  noth^ 
mg  in  the  record  even  to  suggest  was  in  any  way  affected  by  passion 
or  prejudice;  there  was  no  error  in  the  refusal  of  the  court  to  give 
any  of  the  instructions  asked  for  by  the  defendant,  and  those  given 
presented  the  case  to  the  jury  even  more  favorably  to  the  defend* 
ant  than  he  could  have  asked  upon  the  evidence,  upon  which  the 
oourt  might  have  well  instructed  the  jury  that  there  was  no  evi« 
dence  tending  to  prove  a  release,  as  pleaded. 

The  judgment  of  the  Circuit  Oourt  u  affirmed. 

Judgment  affirmed. 

All  concur,  except  No^tok,  0.  J^.,  absenfa 
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i 

m  Mo.  MT.) 
Ifmiiridl — tmaUneit  of  damaffe§. 

A  aew  trial  will  not  be  granted  in  an  action  for  assanlt  merelj  on  tlie  gnnuiA 

of  the  Bmallness  of  the  damages  awarded. 

AOTION  for  aasault    The  opinbn  BtateB  the  case.    The  plaintiff 
had  judgment  below. 

S.  O,  Laring,  for  plaintiff  in  error. 
Aim^  <f  JBroviiy  for  defendant  in  error. 

Bbagb,  J.  This  waft  an  action  commenced  by  the  plaintiff  in 
the  Circnit  Court  of  DeKalb  connty,  to  recover  damages  of  the 
defendant  for  maliciously  assaulting,  shooting  and  wounding  the 
plaintiff,  which  resulted  in  a  verdict  for  the  plaintiff  for  ftl.  The 
defense  was  son  assauU  demesne.  After  an  unsuccessful  effort  for 
a  new  trial,  the  plaintiff,  having  saved  his  exceptions,  brings  the 
case  to  this  court  by  writ  of  error,  and  assigns  for  error:  ( 1 )  That 
the  court  refused  to  give  the  instructions  numbers  seven  and  eight 
for  plaintiff;  (2)  that  the  court  gave  the  instructions  asked  for 
the  defendant;  (3)  that  the  court  overruled  plaintiff's  motion  for  a 
new  trial. 

The  refused  instructions  numbered  seven  and  eight,  asked  for 
by  the  plaintiff,  and  the  instruction  given  by  the  court  for  the 
defendant,  were  all  upon  the  issue  joined  upon  defendant's  plea, 
that  plaintiff  first  assaulted  him,  and  that  in  resisting  that  assault, 
he  used  no  more  force  than  was  necessary  to  resist  such  assault,  and 
protect  himself  from  great  personal  injury,  and  as  that  issue  was 
found  for  the  plaintiff  by  the  jury,  no  harm  resulted  to  him  from 
the  action  of  the  court  in  that  behalf,  even  though  it  be  conceded 
that  plaiutiflTs  refused  instructions  were  correct,  and  that  the  one 
given  for  the  defendant  is  obnoxious  to  the  criticism  placed  upon 
it.  The  action  of  the  court  in  giving  the  one  and  in  refusing  the 
others  would  therefore  be  no  ground  for  reversal.  Gregory  v. 
Chambers,  78  Mo.  294;  Morris  v.  Railrocul,  70  Mo.  367. 

On  the  quarUum^  of -damages  for  plaintiff,  the  court  gave  the  fol- 
lowing instruction: 
Vol.  LX— 84 
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**  If  the  jary  find  for  the  plaintiff,  in  estimating  his  damages, 
they  will  take  into  consideration  the  physical  injury  inflicted,  and 
the  bodily  pain  and  mental  anguish  endured,  together  with  the  loss 
of  time  occasioned,  and  all  expenses  incurred,  shown  by  the  evidence, 
in  and  about  the  treatment  of  his  case,  also  any  and  all  such  dam- 
ages which  it  appears  from  the  evidence  will  reasonably  result  to 
him  from  said  injuries  in  the  future.^ 

The  plaintiff  insists  that  a  new  trial  should  have  been  granted, 
for  the  reason  that  the  JH^.^isjepgarded  this  instruction  in  the  assess- 
ment  of  his  damages  at  tl.  The  rule  is,  that  in  personal  actiotia 
founded  upon  tort  and  sounding  merely  in  damages,  a  new  trial 
will  not  be  granted  on  the  ^blcr  ground  of  smallness  of  dam- 
ages. Mr.  Qraham,  in  his  workmen.  New  Trials,  after  stating  the 
rule  and  reviewing  the  cases,  tniis'^states  his  reason  for  the  rule: 
>'  The  reason  for  holding  jpi^tifiAiJM^  tenaciously  to  the  damages- 
found  by  the  jury  in  persQnaltortSfis^ftbfttin  cases  of  thiajelass  thete 
is  no  scale  by  whicli^  ithe  dan^ag^saxe  tQ^boigiadnt^ied  ^with  /6er- 
tainty.  They  admitof' nootherHtost  thto.1»baf»iQtolligenc0iof% 
jury  governed  by  a  sense  of  jtutice;  *  *  \1^t' '£o  ihe  jury  there- 
fore as  a  favorite  and.  almosb.  sacred  tribunal  I  is  committed;  ibjr 
unanimous  consent,  th^.  exclusive  task  of  examining  the  facts 'and 
cirpumstances,  and.  valuing  .the  injury  and  awarding  compensatioii; 
in  damages.  The  law  that  confers  on  them  this  power,  and  exaota 
of  them  the  performance  of  this  solemn  trust,  favors  the  presumfn 
tion  that  they  are  actuated  by  pure  motives,  *  *  *  and  itia 
not  untdl  the  result  of  the  deliberation  of  the  jury  appears  in  a 
form  calculated  to  shock  the  understanding,  aud  impress  no  dubiona 
conviction  oi  their  prejudice  and  passion,  that  courts  have  found 
themselves.compelled  to  interpose.^'  1  Oraham  and  Waterman  New 
Trials  (2d  ed.),  461. 

The  rule  has  been  adhered  to  m  the  more  recent  cases  that  have 
.come  under  our  observation,  and  has  been  recognized  approvingly 
m  Oregory  v.  Ohamb&rs,  78  Mo.  294,  and  m  Watson  v.  Harmon^  ^ 
Mo.  443,  and  the  principle  upon  which  it  is  founded  sanctioned  by 
very  many  cases  decided  by  this  court  where  new  trials  have  been 
refused  m  cases  where  reversal^  have  been  asked  on  the  ground  of 
excessive  damages.  Of  course,  it  goes  without  saying  that  actions 
ex  delicto,  wherein  the  damages  may  be  measured  with  some  degree 
of  certainty,  are  not  within  the  rule,  and  that  those  cases  where 
the  damages,  under  the  circumstances,  are  such  as  to  shock  the 
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>'^  nnderatanding,^  and  induce  the  conviction  that  the  verdict  was- 
the  lestilt  of  either  passion,  prejadice,  or  partiality,  are  exceptions 
to  this  rule.  The  case  under  consideration  is  clearly  within  the 
rule;  nastandard  is  furnished  in  the  evidence  by  whioh  tliis  dakn^ 
would  be  measured  with  any  reasonable  degree  of  certainty,  and 
nothing  in  the  case  to  w^rant  the  conclusion  that  the  verdict  was 
the  result  of  pa8ai<»iy  prejudice,  or  partiality.  The  jury  were  of  tU^. 
vicinage  of  the  parties,  and  doubtless  acquainted  with  both  the 
parties  and  the  witnesses.  It  was  their  exclusive  province  to  weigh 
thtf  evidence  and  pass  upon  the  credibility  of  the  witnesses.  They 
and  the  learned  judge  who  refused  to  grant  a  new  trial  had  better 
opportunities  of  seeing  the  transaction  in  its  true  light  and  colors^ 
than  we  have  in  the  record  before  us.  Nevertheless,  in  that  record^, 
we  can  see  how  the  jury  might  well,  from  the  evidence,  have  found 
that  although  the  defendant  was  not  justified  in  his  action,  yet  that 
the  plaintiff  also  was  not  >vdthout  fault,  and  come  to  the  conclusion 
that  under  ail  the  circumstances,  it  was  not  a  case  for  substantial 
damages.  It  is  not  a  case  of  that  flagrant  character  that  would 
warrant  the  intervention  of  an  appellate  court. 

The  judgment  of  the  Oircuii  Court  is  aflirmed. 

All  concur.  Judgment  affirtMJL 


Chidsey  v.  Powell. 
(91  Mo.  ass.) 

I 

BMuis  of  lknUatio7i$'^a)tknovDUdffm&iU, 

An  adraowledgment  that  a  debt  exists,  without  any  promise  to  pay  or  expres- 
skm  of  willingness  to  remain  boand,  will  toll  the  statute  of  limitations,  ia 
the  absence  of  conditions  or  circomstances  rebatUng  the  presiimptibn  of  aa 
intention  to  pay.* 


ACTION  on  a  promissory  note.  -  The  opinion  states  the 
The  plaintifF  had  judgment  below 


case. 


Qoode  <§;  Cravens,  for  appellant 
/•  P.  McCatninan,  for  respondent. 


*  8ee  Bkhardwn^^,  BrickerO  Colo.  58),  49  Am.  Kep.  844. 
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Black,  J.  This  salt  whs  begun  in  tbe  Greene  ooiiniy  Probate 
Court,  and  is  founded  upon  a  promissory  note  dated  October  1; 
1871»  and  signed  by  Wm.  Addis,  whereby  he  promises  to  pay  Wm; 
Ohidsey,  the  plaintiff,  t'<J50  in  one  year  irfter  the  date  thereof.  The 
executor,  as  a  defense,  interposed  the  statute  of  limitations.  To 
avoid  the  bar  of  the  statute  the  plaintiff,  en  the  trial  anew  in  the 
Circuit  Coi^rt,  read  in  evidence  the  following  letter  shown  to  have 
been  written  by  the  deceased : 

**  Oxford,  Butler  Co..  Ohio,  March  30, 1876. 
**  Dear  Brother  Chidsey  : 

^'  Your  letter  came  to  hand,  but  I  have  mislaid  it  somehow,  and 
cannot  lay  my  hand  on  it  any  more.  *  *  *  And  now,  brother, 
I  must  say  to  yon  something  about  money  matters.  I  am  very 
sorry  that  I  cannot  comply  with  your  request  to  let  you  have  some 
part  of  the  debt  I  owe  you;  but  let  me  say  to  you  for  the  last  three 
years  I  have  had  bad  luck  from  the  failure  of  fruit  Last  year  at 
this  time  the  orchards  had  the  appearances  of  a  greater  crop  up  to 
the  night  of  the  thirteenth,  when  the  frost  killed  every  thing— r 
put  at  least  tl,000  out  of  my  pocket  And^now  there  is  a  fair 
prospect  for  a  good  crop  of  apples,  and  some  peaches,  bnt  all  may 
be  killed.  Young  bushes,  corn,  and  oats,  and  wheat,  was  badly 
injured  by  so  much  rain.  I  hope  it  will  be  better  this  year,  and  I 
do  not  know  what  we  farmers  will  do.  My  kind  love  to  your  fam- 
ily, and  believe  me,  as  ever, 

"Your  friend  and  broiher, 

Wm.  Addis. 

**  April  A — Bob  was  here  tonlay,  but  I  had  to  disappoint  him. 

I  am  sorry;  and  cannot  see  now  when  I  can  pay  any: 

Wk.  A."  V 

The  defendant  asked  and  the  court  refused  the  following  instruc- 
tions: 

^'2.  The  letter  of  deceased,  read  m  evidence  by  plaintiff,  does 
oot  constitute  a  snflScient  acknowledgment  of  the  debt  to  take  the 
case  out  of  the  statute. 

''3.  The  letter  having  been  written  prior  to  the  statutory  bar 
of  the  note  and  while  said  note  was  of  itself  in  full  force,  cannot  be 
relied  npou  to  take  the  case  out  of  the  statute.'' 

1.  As  to  the  third  instruction  it  is  sufficient  to  say  that  wa 
recently  held  in  the  case  of  Maetin  v..  Branham,  86  Mo.  644,  that 
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an  ackDowlfd^nufift  to  take  the  debt  oat  of  the  statate,  mty  be 
made  U*fore  the4eUt  is  barred;  that  when  the  acknowledgment  is 
Urns  made  before  'the  debt  is  barred;  the  statute  will  begia  to  run 
from  the  time  of  the  acknowledgment.     : 

2.  There  is  no  qaestion  but  the  letter  of  Addia  read  iu  evidenccv 
relate  to  the  Dole  m  suit,  io  that  the  real  question  is,  does  that 
fetter  contain  such  an  acknowledgment  as  will  avoid  the  plea  of 
the  statute  of  limitations.  In  view  of  the  many  conflicting  decis-» 
ions  upon  this  subject,  it  is  well  to  keep  in  view  our  statute,  which 
in  substance  is^  that  no  ackuowledgnieut  or  promise  shall  be  evi- 
dence of  a  new, or  contmuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  tftatutc^utiless  such  acknowledgment  or 
promise  be  made  or  contained  by,  or  in  some  writing  subscribed  by 
the  psirty  chargeable.  It  is  to  be  observed  in  the  first  place,  it  is 
not  necessary  to  show  an  express  promise;  an  acknowledgment 
will  be  sufficient.  What  then  are  the  essential  elements  of  the 
acknowledgment  to  make  it  effectual  ?  In  the  case  of  BUM  v. 
Leake,  5  Mo.  209,  it  was  said:  ''It  is  not  necessary  that  the  party 
ibould  aeknowledge  a  willingness  to  pay  the  debt;  it  is  sufficient 
that  he  acknowUniged  that  he  owed  the  debt,  and  that  it  remained 
unpaid.  That  evidence  which  will  create  an  obligation  will  revise 
that  obligation,  if  connected  with  evidence  that  the  obligation  has 
not  beeii  discharged.''  To  the  same  effect  is  the  case  of  Boyd  v. 
Hurlbui,  41  \fo.  264.  But  if  the  acknowledgment  is  accompanied 
with  conditions,  or  circumstances  which  repel  or  rebut  an  intention 
to  pay,  then  it  will  not  be  sufficient  to  defeat  the  bar  of  the  statute. 
Boytl  V.  Harlbut^  supra ;  MoHtin  v.  Branham,  supra;  Chambers 
T.  Rabey,  47  Mo.  99.  The  presumption  of  a  promise  to  pay,  aris- 
ing from  an  acknowledgment,  is  from  such  circumstances  de- 
stroyed. 

'■  From  these  adjudications  it  is  clear  that  an  acknowledgment  of  a 
debt  and  that  it  remains  unpaid,  though  there  is  no  expression  of  ^ 
willingness  to  remain  bound,  will  avoid  the  bar  of  the  statute  of 
limitations,  unless  accompanied  with  conditions,  or  circumstances' 
which  rebut  or  repel  an  intention  to  pay.     In  the  present  case  the- 
deceased,  by  the  letter,  when  speaking  of  the  note  in  suit,  says  of 
it,  "the  debt  I  owe  you."    There  is  here  an  unequivocal  admission 
and  acknowledgment  of  an  actual  subsisting  debt.     This  is  cleai 
beyond  all  doubt.    He  then  expresses  his  inability  to  pay  any  par^ 
of  the  debt  at  that  time,  and  proceeds,  to  give  his  reasons  therefor. 
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Instead  of  saying  any  thing  showing  an  intention  not  to  pay  the 
debt,  he  expresses  a  regret  of  his  inability  to  then  pay  it,  or  any 
part  thereof.  We  see  nothing  in  the  letter  indicating  a  purpose 
not  to  pay,  or  that  is  inconsistent  with  the  promise  to  pay,  arising 
from  the  acknowledgment  The  only  thing  left  uncertain  by  the 
letter  is  as  to  when  he  could  pay  the  note,  but  that  uncertainty 
does  not  destroy  the  effect  of  the  unequivocal  acknowledgment  of 
an  existing  debt.     Warlick  y.  Pei&rsan,  58  Mo.  408. 

(Minor  points  omitted. J 

The  judgment  is,  with  the  concurrence  of  the  other  judges^ 

Judgment  affirmed. 


Shabkbt  y.  McDerhoit. 

(Bl  Mo.  647.) 
Contraet  —  to  provide  for  adopted  chUd  hy  uitt* 

AxL  agreement  by  a  man  and  his  wife  to  adopt  a  child,  provide  and  care  well 
for  her,  and  leave  her  their  property  at  their  death,  performed  on  the  part 
of  the  child,  is.  enforceable  as  to  the  property  upon  their  death.* 

THE  opinion  states  the  case.     The  defendant  had  judgment 
below. 

M.  F.  Taylor,  for  appellant. 

Broadhead  dt  Haeussler^  for  respondent. 

Ray,  J.  This  action  was  disposed  of,  upon  a  demurrer  to  the 
petition,  which  is  of  considerable  length,  and  appears  in  full  in  the 
opinion  of  the  St.  Louis  Court  of  Appeals,  16  Mo.  App.  80.  The 
correctness  of  the  ruling  of  the  trial  court  in  sustaining  the  demur- 
rer, and  entering  judgment  thereon  in  favor  of  the  defendants, 
which  was  afterward  affirmed  in  the  Court  of  Appeals,  is  the  only 
question  now  involved  in  the  case. 

We  are  nofc  able  to  concur  in  the  riew  of  the  petition,  and  of 
plaintiff's  right,  as  therein  declared,  adopted  and  entertained  by 
said  courts.  In  the  first  place,  the  statute  of  frauds,  we  apprehend, 
outs  no  figure  in  the  case,  for  the  reason  that  it  appears  plaintiff 

*  9ee  WalCi  Appeal  (111  Penn.  St.  460),  66  Am.  Rep.  28S. 
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Las  folly  performed  the  contract  on  her  part,  and  the  Bamo  has  also 
been  performed  in  part  by  the  other  parties  thereto,  and  to  the 
extent  of  providing  for  and  maintaining  plaintiff  during  said  years. 
Oupian  v.  Ouplon,  47  Mo.  37;  West  v.  Bundy,  78  Mo.  407;  Ander^ 
son  y.  Shockhyy  82  Mo.  250. 

Besides  this,  it  is  not  stated  in  the  petition  that  the  alleged  agree- 
ment was  oral,  but  the  same  is  declared  on  without  stating  whether 
ic  is  in  writing  or  not,  and  where  this  is  so,  the  contract  is  pre- 
sumed to  be  in  writing.    Browne  Stat,  of  Fraud,  §  505. 

Again  the  fact  that  the  suit  is  instituted  after  the  death  of  the 
parties  making  the  contract  is  not  important,  in  determining  the 
demurrer,  which  admits  the  facts  stated,  and  from  which  it  appears 
that  ther6  was  no  breach  of  the  contract  upon  which  the  plaintiff^ 
eould  maintain  any  action  until  the  death  of  the  said  parties  and 
each  of  them.  The  death  of  James  McLaughlin,  which  occurred 
in  1876,  did  not  giro  her  a  right  of  action  for  the  property,  as  by 
the  terms  of  the  agreement  it  was  to  be  left  to  her  at  their  death, 
and  not  his;  so  that  until  the  death  of  the  survivor  of  them,  no 
right  of  action  thereon  existed  in  her  favor.  So  far  as  the  original 
contract  is  concerned,  it  is,  as  has  been  pointed  out,  to  be  taken  as 
the  contract  of  said  James  McLaughlin  alone,  the  said  Catherine 
being  then  under  the  disability  of  coverture,  and  whilst  the  petition 
may  indicate  in  soine  of  its  allegations,  that  said  Catherine  and 
said  plaintiff  both  supposed  that  plaintiff  had  been  adopted,  still  it 
charges  ^*  that  after  the  death  of  said  James  plaintiff  still  continued, 
under  th^  same  conditions,  to  live  in  the  household  of  said  Cath- 
erine," which  means,  we  think,  the  mutual  or  reciprocal  conditions, 
of  the  original  agreement,  made  between  said  James  McLaughlin 
and  the  mother  of  plaintiff.  ' 

There  ard  other  allegations  in  the  petition,  material  in  this  behalf, 
such  as  that  the  said  James  McLaughlin  revoked  the  will  in  plain- 
tiff's favor,  as  to  one-half  the  property  by  said  codicil,  devising  the 
whole  to  sard  Catherine,  which  she  took  under  the  will,  and  that 
this  was  done  to  avoid  making  plaintiff  independent,  and  to  secure 
the  continuation  of  said  services  and  relationship  of  plaintiff  to  said 
Catherine  after  his  death;  the  said  Catherine  thereafter  continued 
to  hold  plaintiff  out  to  the  world  as  her  adopted  child,  and  to  tell 
her  she  wonld  inherit  the  property,  and  continued  to  receive  and 
appropriate  the  wages  of  plaintiff  of  the  alleged  value  of  12,500,  to 
her  own' use  and  benefit,  whilst  the  plaintiff  on  her  part  continued 


272  MISSOURI, 


Sharkey  v.  McDennott. 


^t  the  same  time  to  be  obedient,  dutiful  and  affectionate,  and  to  da 
the  family  sewing  and  household  labor,  and  such  other  duties  as  are 
commonly  done  by  the  child  for  a  parent.  So  that  although  the 
original  agreement  may  not  have  been  binding  upon  her,  by  reason 
of  her  coverture  at  the  time,  yet  the  facts  alleged'  show,  we  think, 
an  agreement  similar  in  substance  and  effect  to  the  original,  entered 
Tipon  by  her  after  becoming  discovert,  upon  adequate  consideration^ 
which  she  has  held  and  enjoyed. 

But  if  this  were  not  so,  yet  under  the  facts  the  wife's  right  and 
title  to  the  property,  under  the  will  of  her  husband,  would  in 
equity  be  coupled  with,  if  not  subordinate  to  the  prior  or  paramount 
charge  of  plaintiff's  equities  thereto,  under  said  contract,  with  the 
husband.  So  that  in  any  event  the  result  is  the  same.  As  to  ^aid 
original  agreement  it  clearly  appears  from  the  petition,  that  inJan-* 
nary,  1862,  James  and  Catherine  McLaughlin  took  plaintiff^  then 
four  years  of  age,  from  her  mother,  then  a  widow,  upon  a  promise 
made  to  her  which  was  as  alleged, ''  that  they  would  provide  andr- 
eare  well  for  her,  and  adopt  her  as  their  child,  and  leave  her  their 
property  at  their  death." 

As  between  parents  and  their  children,  a  natural  relation  of  this 
sort  exists  independent  of  contract  between  them  to  that  effect,  and 
similar  service  on  the  part  of  a  child  will  not,  it  is  true,  give  any 
right  to  a  will  in  his  favor,  or  to  a  transfer  to  him  of  his  parent's 
property,  and  it  may  be  conceded  that  a  direct  agreement  to  that 
effect  might,  as  between  them,  be  non- enforceable  for  want  of  con- 
sideration. A  formal  deed  of  adoption  places  the  child  adopted 
under  the  statute  on  a  similar  footing  in  all  respects  as  to  the  per- 
son executing  the  deed,  which  the  child  has  by  law  against  lawful 
parents. 

If  the  plaintiff  has  been  duly  adopted  by  the  McLaughlins,  as 
was  promised,  we  do  not  see,  as  is  held  by  the  Court  of  Appeals, 
that  under  the  facts  disclosed  her  position  would  be  that  of  a  dis* 
inherited  daughter,  first  by  the  father  and  afterward  by  the  mother. 
So  far  as  the  father  is  concerned  she  would  be  thus  disinherited,  as 
his  will  was  drawn  in  favor  of  the  wife.  But  she  would  be  the  heir 
of  her  adopted  mother,  who  after  taking  the  property  under  the 
will  of  her  husband,  died  intestate,  and  in  that  eycnt  plaintiff 
would  take,  under  the  law,  as  provided  in  the  statute  of  descents. 

But  the  rights  of  plaintiff,  if  any,  in  this  case,  do  not  spring 
either  from  the  general  law,  applicable  to  parent  and  child,  or  from 
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nid  Btatate  aathorizing  the  adoption  of  children,  for  the  reason 
that  plaintifiF  was  not  the  daughter  of  these  parties  by  nature;  nor 
had  she  been  formally  adopted  by  them  by  deed  duly  execated  as 
the  statute  requires.  Her  rights  in  the  premises,  if  any,  depend, 
we  think,  entirely  upon  said  agreement  and  the  action  had  there- 
under by  the  parties  thereto.  This  agreement  was  not  merely  and 
solely  one  to  adopt  the  plaintiff,  but  was  in  part  to  leave  the  plain- 
tiff the  property  at  their  death.  The  fact  that  the  parties,  and 
each  of  them,  may  have  failed  and  neglected  to  execute  it,  so  far  as 
the  adoption  was  concerned,  should  not,  we  think,  exonerate  them 
from  its  further  obligation  to  transfer  their  property,  when  they 
could  no  longer  use  it,  to  plaintiff,  but  if  the  plaintiff  is  without 
the  status  of  an  adopted  child,  through  no  fault  of  her  own,  but 
through  the  neglect  of  those  bo  promising,  this  is  only  additional 
ground  for  the  enforcement  of  the  contract  as  to  the  disposition  of 
the  property,  if  the  necessary  equitable  facts  and  circumstances  are 
properly  alleged. 

The  question  then  is  whether  this  is  a  valid  agreement  exe- 
cuted upon  sufficient  consideration,  and  whether,  being  wholly 
performed  by  plaintiff,  a  party  thereto,  she  is  not  entitled,  upon 
the  death  of  said  James  and  Oatherine  McLanghlin,  without  per- 
formance thereof  on  their  part,  to  a  specific  performance  of  the 
contmct  and  to  hold  and  enjoy  the  property  so  contracted  for,  at 
their  death,  as  against  these  defendants,  who  are  the  brothers  and 
sisters  of  the  said  Oatherine,  deceased.  If  such  a  contract  may 
lawfully  be  made  by  the  parties,  then  the  parties  defendant  to  this 
suit  stand  in  the  relation  of  heirs  at  law,  if  any  thing,  to  the  estate 
of  the  decedent,  whilst  the  plaintiff,  having  performed  the  services 
and  yielded  the  obedience  required  of  her  by  the  contract,  and  hav*^ 
ing  fulfilled  the  same,  has  the  paramount  claim  of  a  creditor,  or 
equitable  owner  of  the  property  contracted  to  be  given  her  in  con- 
sideration of  her  said  services. 

We  see  no  valid  and  sufficient  reason  why  the  case  should  not  be 
controlled  by  the  principle  and  rule  laid  down  by  this  court  ii| 
Wright  r.  Tinsley,  30  Mo.  389 ;  Cfupton  v.  Oupton,  47  Mo.  37 ; 
and  Sutiau  v.  Hdyden^  63  Mo.  101.  In  the  first  of  said  cases  just 
dted,  it  is  said  that  ^*  on  principle,  there  would  seem  to  be  no  ground 
to  doubt  that  a  person  may,  by  valid  agreement,  renounce  the  power 
i4idispoee  of  his  property  at  his  pleasure;  may  bind  himself  to 
m^ke  a  will,  in  a  particular  way,  on  proper  considerations,  and  that 
VOL.LX  — 86 
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courts  of  equity  would  enforce  sucli  agreements  nnder  proper  cir- 
cnmstancesy  the  same  as  in  other  oases  of  valid  contracts.''  In  the 
case  at  bar  it  was  not  specified  in  said  agreement  how  the  transfer 
of  the  property  was  to  be  made,  but  whilst  this  is  true,  it  is,  we 
think,  immaterial,  as  was  said  in  Sutton  y.  Hajfden,  62  Ma  101^ 
''the  intention  to  transfer  the  property  is  the  chief  thing,  the 
method  by  which  the  intended  result  was  to  be  attained  was  wholly 
immaterial.  The  contract  entered  into  might  well  have  been  dis- 
charged by  deed  or  wilL" 

In  Oupton  Y.  Ouptan,  supra,  it  is  said :  ''  Contracts  like  the  one 
under  consideration  hare  been  before  the  courts,  and  haye  uni- 
formly been  held  to  be  yalid  when  partially  performed  and  when  the 
refusal  to  complete  them  would  work  a  fraud  upon  the  other  party. '' 

The  cases  of  Van  Duyne  y.  Vrtdand^  12  N.  J.  Oh.  142,  and  Davt-^ 
son  y.  DavisMiy  13  N.  J.  Eq.  246,  are  both  yery  similar  in  their 
facts  to  the  present  case,  and  in  these  cases,  yerbsd  promises  of  the 
owners  or  their  property  were  enforced  upon  the  grounds  that  the 
services  .and  support  contracted  for  had  been  rendered.  Under  the 
view  we  have  taken  that  plaintiff's  rights,  if  any,  depend  upon  the 
agreement  entirely,  the  absence  of  a  statute  of  adoption  in  New 
Jersey,  which  is  commented  on  by  the  Court  of  Appeals,  in  no 
wise  affects  the  authority  of  these  decisions.  The  obligations  of 
the  contract  in  question,  as  of  others,  are  mutual,  but  the  peculiar 
bharacter  of  agreements  of  this  sort,  it  is  said,  all  the  more  entitles 
him  who  has  faithfully  performed  the  service  and  care  to  his  stipu- 
lated reward.  Oupton  v.  Oupton,  supra.  In  this  class  of  cases 
it  is  impossible  to  estimate,  by  any  pecuniary  standard,  the  value 
to  the  recipient  of  the  services  rendered,  and  such  services  are  not 
designed  or  intended  to  be  so  measured.  The  contract  is  originally 
60  created  that  the  consideration  which  the  party  receives  cannot 
be  returned,  and  after  the  performance  of  the  services  it  is  beyond 
the  power  of  the  party  and  of  the  courts  to  restore  the  plaintiff  in 
such  cases  to  the  situation  in  which  he  was  before  the  contract  was 
made.     Browne  Stat.  Fr.,  §  463. 

The  objection  that  under  the  facts  of  this  case  a  decree  for 
plaintiff  would  be  in  effect  making  a  will  for  said  Catherine,  is  not, 
we  think,  at  all  sound.  This  the  court  may  not«  do,  but  it  may, 
by  its  judgment  under  this  state  of  facts,  make  effectual  what .  the 
parties  have  themselves  agreed  upon,  and  that  is  the  object  and 
purpose  or  the  petition.  . 
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Some  of  the  allegations  in  the  petition  would  indicate  its  prinoi* 
pal  object  or  purpose  to  be,  to  obtain  a  decree  establishing  plain- 
tilTs  right  of  adoption,  and  declaring  her  heir-at-law  of  said  Cathe- 
rine McLanghlin,  in  virtue  of  said  adoption.  To  that  effect  is  the 
prayer  for  relief,  but  the  prayer  also  is  to  declare  her  heir  at  law,  by 
reason  of  the  premises,  and  '^for  all  other  and  further  relief,  as  the 
facts  in  the  case  may  warrant,  and  the  court  deem  proper.''  Under 
our  practice,  if  suflScient  facts  are  stated  to  entitle  the  party  to  relief, 
the  conclusions  of  law  the  pleader  may  draw  from  them,  and  the  par- 
ticular relief  he  may  ask,  may,  if  necessary,  be  disregarded,  and  in 
such  cases  the  court  may  grant  any  relief  consistent  with  the  cfise 
made  by  the  plaintiff  and  embraced  within  the  issues.    R.  S.,  §  3683* 

The  case  made  by  the  petition  is,  we  think,  a  meritorious  and 
equitable  one  throughout.  During  a  period  of  twenty  years  the 
plaintiff,  who  was  a  girl,  lived  with  the  said  McLaughlins,  was 
obedient,  dutiful,  and  affectionate,  paying  these  parties  all  the 
attentions  due  from  a  child  to  parents,  and  which,  as  was  observed 
in  Suiian  v.  Hayden,  supra,  **  money,  with  all  its  peculiar  potency, 
is  powerless  to  purchase,''  and  performed,  in  all  that  time,  the 
labor  of  the  household,  and  did  the  family  sewing  and  gave  them 
idl  her  wages.  Said  James  McLaughlin,  after  making  a  will  in  her 
favor,  as  to  one-half  of  his  property,  revoked  the  same,  as  we  have 
seen,  by  codicil,  to  avoid  making  her  independent,  and  to  secure  a 
continuance  of  the  relation  with  his  wife  after  his  death,  which 
occurred  in  the  year  1876.  Some  years  thereafter  said  Oatherine 
died,  suddenly,  in  a  spasm,  intestate,  and  without  providing  for 
this  plaintiff,  or  carrying  out  the  said  agreement,  by  which  plain- 
tiff was  to  acquire  the  property,  at  their  death,  and  the  whole 
property  augmented,  as  alleged,  in  the  sum  of  $5,000  by  her  own 
earnings,  now  goes,  if  her  equitable  claim  on  the  property  is  not 
enforced,  to  defendants,  who,  it  is  alleged,  were  residents  of  St. 
Louis,  visitors  at  the  house  of  said  Catherine,  and  were  aware  of 
the  relations  between  plaintiff  and  said  James  and  said  Catherine 
McLaughlin,  and  of  plaintiff's  expectations,  and  thus  acknowledged 
And  acquiesced  therein. 

.  For  the  reasons  indicated,  the  petition  contains,  we  think,  a 
good  cause  of  action,  and  we  therefore  reverse  the  judgment  and  re- 
mand the  cause  for  further  proceedings  in  conformity  hereto,  in 
which  Shbbwood,  BiaoKi  and  Bbaob,  JJ.,  concur;  Nortok, 
Q.  J.,  absents  Judgment  remanded. 
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1RB»al<Mtalt9fi— "t»  premnce  of  tuUUor.'* 

If  the  signing  of  a  will  bjr  the  wItnesBes  was  in  such  a  place  that  the  testator 
might  have  seen  them  doing  it  if  he  had  chosen,  and  he  was  not  prevented 
from  seeiikg  it  1^  phjsical  inahilitj,  it  was  "  in  his  presence/'  (8ee  note,  p* 
28ft.) 

PROBATE  proceedings.    Probate  was  granted  by  the  Probate 
Court,  but  this  was  reversed  by  the  Circuit  Court    The  opin- 
ion states  the  facts. 

Simey  Hayt  and  L.  2>.  Ifbrris,  for  proponents. 

/.  0.  Fitz  Oerald  and  iVl  A.  Barle,  for  contestants. 

Chahplik,  J.  The  testatrix,  Mattie  V.  Vinton,  was  the  wife 
of  Porter  Vinton,  the  contestant  of  her  will,  and  at  the  time  of  her 
decease  they  had  been  mamed  some  fourteen  or  fifteen  years.  At 
the  time  of  their  mamage  Porter  Vinton  was  a  widower  of  some 
fifty  years  of  age,  with  seyeral  children,  all  residing  on  his  farm 
near  Ealamazoa  The  testatrix  was  then  about  eighteen  years  of 
age,  and  had  no  property,  and  never  acquired  aiiy  thereafter,  except 
horn  the  contestant.  After  the  marriage,  they  resided  on  the  farm 
aome  two  years,  and  sold  and  removed  to  Alpine,  Kent  county. 


JANUABY  TEEM,  1886.  237 

HajaMxd  r.  Vinton. 

where  they  resided  on  a  farm  purchased  by  Mr.  Vinton  until  about 
the  year  1879,  when  he  bought  a  house  and  lot  in  Sparta,  in  said 
county,  and  moTed  there,  where  he  built  a  grist  mill.  In  the  sum- 
mer  of  1882,  he  sold  the  miU,  taking  back  a  mortgage  in  the  name 
of  his  wife  for  13,491.23,  she  assigning  to  him  $1,492.23,  leaving 
just  $2,000  of  the  entire  amount  to  her.  The  house  and  lot  in 
Sparta  was  also  deeded  to  Mrs.  Vinton.  These  transfers  to  Mrs. 
Vinton  were  made  under  an  agreement  between  Vinton,  his  wife» 
and  Walter,  one  of  Vinton's  sons,  who  had  worked  for  and  turned 
his  wages  into  the  family  fund  for  some  years,  whereby  Walter  w^^ 
to  have  a  deed  of  one^hdf  of  the  Alpine  farm,  and  continue  to^^r 
with  and  apply  his  wages  for  the  benefit  of  the  family.  In  consid- 
eration of  the  transfers  above  specified  to  Mrs.  Vinton,  she  agreed 
to  make  her  will,  wherein  she  was  to  give,  devise  and  bequeath  said 
property,  at  her  death  to  Porter  Vinton  during  his  life,  and  the 
remainder  to  Walter;  and  in  pursuance  of  said  agreement,  and  the 
transfers  to  Mrs.  Vinton  of  said  property,  she,  on  the  6th  day  of 
October,  1882,  made  and  executed  a  will  giving  and  devising  all 
of  her  estate,  real  and  personal,  to  her  husband,  Porter  Vinton,  to 
he  used  and  enjoyed  by  him  during  the  term  of  his  natural  life, 
and  from  and  after  his  decease  she  gave  the  same  to  Walter 
Vinton,  his  heirs  and  assigns  forever.  She  appointed  Porter 
Vinton  executor  of  this  will.  Walter  continued  to  live  with 
the  family,  and  give  them  the  benefit  of  his  earnings,  except 
suflBcient  to  supply  himself  with  clothing.  He  was  earning  $2  a 
day  and  upward. 

On  the  18th  day  of  August,  1883,  the  testatrix  was  taken  sick 
with  a  severe  attack  of  pneumonia,  and  gradually  grew  worse,  and 
died  on  Friday,  the  twenty-fourth  of  August,  at  about  seven  o'clock 
in  the  evening.  On  the  Monday  morning  after  she  was  taken  ill, 
being  the  twentieth,  she  sent  for  a  neighbor,  one  Edwin  Bradford, 
and  desired  to  know  if  ho  was  going  to  the  city  of  Grand  Rapids 
that  week;  if  he  was  she  wanted  to  send  down  by  him.  He  told 
her  that  he  did  not  know;  that  he  might  go  down  the  latter  part  of 
the  week.  She  senfc  for  him  again  the  next  day,  but  he  did  not  go 
to  see  her  that  day,  and  on  Wednesday  or  Thursday  she  sent  word 
to  him  again  that  she  wanted  to  see  him.  At  this  interview  she 
told  him  that  she  had  made  a  will,  and  had  left  it  with  Mn  Fitz 
Gerald,  and  she  wanted  Mr.  Bradford  to  go  down  and  get  that  will, 
and  told  him  she  wanted  to  make  a  new  will,  and  wanted  him  to 
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go  to  Graud  Bapids  that  morning.  He  told  her  if  she  wanted  to 
make  a  new  will  it  was  not  necessary  that  she  should  go  down  and 
take  up  that  will;  that  the  last  will  would  stand  any  way,  and 
besides  he  did  not  see  how  he  could  get  away  to  go.  She  then 
requested  him  to  go  and  get  Mr.  Bezin  Maynard^  an  attorney  resid- 
ing in  the  yillage,  to  make  her  will  immediately.  Mr.  Bradford 
spoke  to  Mr.  Maynard^  and  they  came  back  to  the  sick  room,  and 
Mrs.  Vinton  dictated  how  she  wished  to  dispose  of  her  property. 
Mr.  Maynard  then  returned  to  his  office  and  drew  the  will,  and  he, 
together  with  Mr.  Bradford,  returned  to  her  room,  where  the  will 
was  read  to  her  by  Mr.  Maynard,  and  she  said  it  was  all  right,  and 
signed  there  in  the  presence  of  Mr.  Bradford  and  Mr.  Maynard, 
and  she  requested  them  to  sign  their  names  as  witnesses.  The  bed 
was  in  the  north-west  comer  of  the  room,  with  the  head  to  the  north; 
in  the  north-east  comer  was  a  bureau,  upon  which  the  will  was  laid 
when  the  witnesses  subscribed  their  names.  During  the  time  Mr. 
Maynard  was  subscribing  his  name  as  a  witness,  Mr.  Bradford  was 
fanning  Mrs.  Vinton,  and  from  the  testimony  it  was  not  entirely 
certain  whether  or  not  Mr.  Bradford,  in  the  act  of  fanning  Mrs. 
Vinton,  did  not  stand  between  her  and  Mr.  Maynard  when  he  was 
subscribing  his  name,  so  that  she  could  not  see  him  do  it,  had  she 
looked;  otherwise  she  could  have  seen  him  had  sho  been  inclined  to 
look. 

By  the  terms  of  this  will  she  bequeathed  to  her  mother  tlOO  a 
year  during  her-  natural  life,  a  yelvet  chair,  and  a  willow  rocking- 
chair;  to  her  sister  the  house  and  furniture  in  the  Tillage  of  Sparta^ 
except  the  furniture  therein  otherwise  bequeathed;  to  her  niece,  her 
piano,  gold  watch  and  chain,  clothing  and  jewelry;  to  John  D- 
Miles,  1530,  being  the  amount  loaned  to  her  by  him.  She  directed 
$50  to  be  expended  for  a  monument  for  herself.  The  balance  of 
her  estate  she  devised  to  her  husband.  Porter  Vinton,  for  his  use 
during  the  term  of  his  natural  life,  and  at  his  death  to  be  divided 
between  her  mother  and  sister  equally.  She  appointed  Edwin 
Bradford  and  Bezin  A.  Maynard  executors.  This  will  was  pre- 
sented to  the  Probate  Court  of  Kent  county  for  probate  by  the 
executors  therein  named,  when  Porter  Vinton  appeared,  and  con- 
tested the  same.  The  court,  after  hearing,  entered  an  order  admit- 
ting the  same  to  probate  as  the  last  will  and  testament  of  Mattie  V. 
Vinton,  deceased,  and  Porter  Vinton  appealed  to  the  Circuit  Court 
for  the  following  reasons,  viz. : 
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First,  that  the  said  paper  admitted  to  probate  as  the  last  will 
and  testament  of  the  said  Mattie  V.  Vinton^  deceased,  is  not  the 
last  will  and  testament  of  the  said  deceased. 

Second,  that  the  said  Mattie  V.  Vinton,  at  the  date  of  signing, 
sealing  and  publication  thei*eof,  was  not  of  sonnd  and  disposing 
mind  and  memory,  and  was  incapable  of  making  a  yalid  will. 

Third,  that  the  making  and  execntion  of  said  paper  was  procured 
by  ondue  influence,  and  the  same  is  not  the  last  will  and  testament 
of  said  deceased. 

Fourth,  that  the  said  paper  was  not  made  nor  executed  as  required 
by  law. 

Fijih,  that  the  said  paper  was  not  witnessed  nor  executed  as 
required  by  law. 

The  Circuit  judge  charged  the  jury  that  there  were  three  ques- 
tions of  fact  for  them  to  determine: 

Firstf  was  the  instrument  executed  with  the  formality  required 
by  the  statute? 

Second,  was  Mrs.  Vinton,  at  the  time  of  its  execution,  of  sound 
and  disposing  mind? 

I^ird,  was  any  undue  influence  exercised  oyer  her,  by  means  of 
which  her  free  will  was  oyercome,  so  that  the  will  does  not  reflect 
in  its  proyisions  her  real  wishes? 

Upon  the  first  question  he  charged  as  follows: 

''First,  then,  was  the  will  duly  executed?  There  is  no  dispute 
that  the  instrument  was  signed  by  Mrs.  Vinton.  It  is  claimed  by 
the  contestant  that  the  testimony  fails  to  show  that  it  was  attested 
in  the  presence  of  the  testatrix  by  Mr.  Maynard.  The  statute 
requires  that  all  wills  shall  be  attested  and  subscribed  by  the  sub- 
scribing witnesses  in  the  presence  of  the  testator.  It  is  a  sufficient 
compliance  with  this  proyision  of  the  statute  if  the  instrument  be 
signed  by  the  subscribing  witnesses  where  the  deceased  might  haye 
seen  the  act  of  signing  if  she  chose.  It  must  appear  from  the  eyi- 
dence  howeyer  that  at  the  time  of  the  signing  by  each  of  the  wit- 
nesses, she  was  in  a  position  where  she  might,  and  so  circumstanced 
that  she  could,  if  she  chose,  haye  seen  each  sign  his  name.  If  she 
could  not  haye  seen  Mr.  Maynard  sign  his  name,  either  by  the  posi- 
tion of  Mr.  Bradford,  or  because  of  her  physical  inability  to  see 
him  —  to  turn  her  head  so  as  to  see  him  —  the  attestation  would 
not  be  yalid.  But  if  she  could  haye  seen  him  if  desired,  eyen  if 
some  change  in  her  position  was  necessary  to  bring  Mr.  Maynard 
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within  the  range  of  her  vision,  if  she  was  able  to  make  such  moTe- 
ment,  the  attestation  was  regular;  for  all  the  hiw  requires  is  that 
the  testatrix  shall  be  in  a  position  which  enabled  her  to  see  the  sign* 
iiig  if  desired;  and  if  she  was  in  a  position  to  see,  or  where  she 
might  have  seen  the  signing,  and  either  from  indifference  to  the 
formality,  or  from  other  cause,  allowed  the  signing  to  take  place 
without  observing  it,  this  would  not  invalidate  the  act.  If  yoa 
find  the  will  was  legally  witnessed  and  attested  the  next  question 
is,"  etc. 

The  testimony  upon  which  this  charge  was  based  was  ^ven  by 
the  two  subscribing  witnesses  to  the  will,  who  are  the  executors 
therein  named,  and  is  as  follows:    Rezin  A.  Maynard  testified: 

**  Then  I  asked  her  concerning  the  witnesses  of  the  will  —  read 
that  clause  to  her — and  she  requested  Mr.  Bradford  and  myself  to 
sign  as  witnesses;  she  signed  it  in  the  bed;  I  held  a  book  for  her, 
I  think;  the  will  rested  on  a  book  and  she  signed  it;  Mr.  Bradford 
held  her  up — supported  her — and  she  signed  the  will;  then  I  took 
the  will  to  a  bureau  that  stood  at  the  head  of  the  bed;  there  was  a 
door,  I  think,  between  the  bed  and  the  bureau,  and  I  signed  it 
standing  by  the  bureau,  and  gave  Mr.  Bradford  the  pen,  and  he 
signed  it  standing  there;  we  were  in  her  sight;  she  could  have  seen 
us.  *  *  *  After  the  will  was  executed  I  asked  her  in  whose 
custody  she  wished  to  leave  it;  she  said  she  thought  perhaps  Mr. 
Bradford  better  take  it,  as  he  had  a  large  safe  where  he  could  keep 
it,  and  it  would  be  safe;  and  I  gave  it  to  him  and  he  took  it.^  On 
cross-examination  he  further  testified:  ''When  the  will  was  exe- 
cuted she  was  lying  in  bed;  the  bed  was  in  the  north-west  corner  of 
the  room;  her  feet  were  toward  the  south;  the  bureau  I  spoke  about 
stood  in  the  north-east  comer  of  the  room;  I  think  she  was  not 
bolstered  up  in  bed,  but  had  one  pillow  under  her  head.  *  *  ^ 
When  she  signed,  I  held  a  book  in  front  of  her  as  a  rest,  and  Mr. 
Bradford  helped  raise  her  up,  and  supported  her;  she  drew  her 
limbs  up,  and  Mr.  Bradford  supported  her,  and  the  book  rested  on 
her  limbs;  she  was  not  able  to  raise  up  in  bed.  *  *  *  When  I 
signed,  Mr.  Bradford  stood  by  her  and  ne^ir  me,  and  between  her 
and  me;  I  cannot  say  whether  he  was  fanning  her  there;  I  think 
I  asked  her  who  she  wished  to  take  the  will,  and  I  think  she  said 
that  Mr.  Bradford  had  better  take  it;  something  was  said  about 
the  safe;  but  whether  she  said  it,  or  whether  I  said  it,  I  don*t  know.** 
On  redirect  examination  he  testified:  ''  I  suppose  the  will  was  signed 
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the  day  of  its  date,  the  tweDty-third  day  of  Angnst;  her  bed  stood 
in  the  north-west  comer  of  the  room;  the  bnreau  stood  diagonally 
across  the  north-east  comer  of  the  room;  the  door  was  between  the 
bureau  and  the  bed;  the  whole  width  of  the  room  was  about  twelve 
feet.  *  *  *  When  the  will  was  signed^  I  did  not  observe  that 
Mrs.  Vinton  appeared  to  be  drowsy  or  in  a  stapor  to  any  extent; 
I  didn't  notice  any  thing  of  the  kind." 

Edwin  Bradford  testified:  '*  We  were  present  in  the  room  at  the 
time  of  the  execution  of  the  will;  nobody  else  was  there  at  that 
time;  I  think  her  mother  went  in  with  us,  but  she  asked  her  to  go 
out  so  that  we  were  there  alone;  this  will  was  read  over  to  her; 
we  were  all  present  when  Mr.  Maynard  signed  it  and  when  I  signed 
it;  when  I  signed  it  I  stood  at  the  left  of  the  bed  at  the  bureau; 
Mr.  Maynard  stood  at  the  bureau  when  he  signed  it;  we  signed  it  at 
Mrs.  Vinton's  request;  she  wanted  Maynard  and  I  to  sign  it  as  wit- 
nesses; we  were  altogether  there  in  the  presence  of  each.  *  *  * 
I  should  say  she  was  of  sound  and  disposing  mind  and  memory 
at  that  time,  as  far  as  I  was  able  to  judge."  *  *  *  On  cross- 
examination  he  testified:  ''I  heard  Mr.  Maynard's  description  of 
how  Mrs.  Vinton  lay  in  bed,  the  location  of  the  room,  bureau, 
etc.,  and  that  is  just  as  I  recollect  it;  I  thought  she  was  a  very 
flick  woman,  and  I  didn't  think  she  would  get  well;  when  we  went 
to  have  the  will  executed  she  was  in  bed  lying  upon  her  back  —  she 
lay  upon  a  pillow."  Q.  ^'Did  you  observe  whether  she  lay  in  a 
stupor  or  not  ?"  A.  "No,  sir."  Q.  *'  Or  whether  she  was  pretty 
nearly  asleep?"  A.  "No,  sir."  Q.  *'You  didn't  observe  as 
to  that  ? "  A.  ''  No,  sir ;  I  put  my  hand  under  her  pillow,  and 
kind  of  raised  her  up;  I  think  she  was  not  able  to  raise  herself 
up;  she  breathed  very  short  and  seemed  awfully  distressed  for 
breath;  she  only  answered  *  yes '  and  *  no ' —  in  monosyllables;  after 
she  signed  I  stood  by  the  bed-side  in  front  of  her,  and  fanned  her 
or  kept  off  the  flies;  after  she  signed  the  will  Mr.  Maynard  took  it, 
and  stepped  up  to  the  bureau  jast  to  the  left,  and  says  to  me,  ^you 
will  have  to  sign  this  first; '  my  name  appearing  first;  I  signed  the. 
will  first;  I  laid  down  my  fan  upon  the  bed,  and  turned  around  to 
the  bureau,  and  signed  the  will,  and  stepped  right  back  and 
picked  up  the  fan  again,  and  Mr.  Maynard  signed  it;  I  would 
not  swear  I  saw  Mr.  Maynard  sign  his  name;  I  would  not 
wonder  if  I  stood  with  my  back  partly  to  Mr.  Maynard;  I  was  keep- 
ing the  flies  off  her;  the  flies  were  very  bothersome,  and  would 
Vol.  LX  —  36 
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light  right  on  her  face."  Q.  '^  She  couldn't  remove  them  then 
herself?"  A.  ^'  No,  sir;  and  I  took  the  fan  and  hrushed  them 
off;  she  did  not  seem  to  have  the  strength  to  remoye  them  her- 
self.  I  think  I  stood  facing  a  little  to  the  south  with  my  back 
partly  to  Mr.  Maynard.  At  that  time  she  seemed  to  keep  her  eyea 
open.  In  the  position  she  was  there,  with  my  fanning  her,  I  rather 
think  she  coald  look  through  behind  me,  and  see  Mr.  Maynard. 
I  could  not  say  for  certain  that  she  could;  I  did  not  observe  her 
doing  it  I  think  she  was  looking  right  up  at  me.  To  have  seen 
Maynard  she  would  have  had  to  kind  of  turned  her  head  and  look 
back  of  me.  I  did  not  see  her  do  that;  I  don't  know  but  that 
she  was  able  to  do  it.  I  would  not  swear  she  was  able  to  do  it* 
After  the  will  was  signed,  and  I  let  Mrs.  Vinton  down  on  the  bed 
again  or  before  I  went  out,  she  said  she  was  glad  it  was  over  ;  that 
she  could  take  a  little  rest  now  or  something  like  that     ♦    ♦    ♦  ^ 

On  redirect  examination  he  further  testified: 

"  After  the  will  was  executed,  at  the  request  of  Mrs.  Vinton  I 
took  it  and  put  it  in  my  safe.  *  *  *  When  I  witnessed  the  will 
and  turned  around  to  fan  Mrs.  Vinton,  she  was  conscious  and  sensible, 
and  I  saw  no  difFerence  in  her  condition  any  time  she  was  there. 
She  lay  in  a  position  where  she  could  see  if  she  desired  to  all  Mr. 
Maynard  and  myself  did.  There  was  nothing  between  us  to 
hinder.    All  she  had  to  do  was  to  turn  her  head  over  and  look  up.* 

The  foregoing  is  all  the  testimony  there  is  on  the  record  affecting 
the  formality  or  legality  of  the  witnesses'  subscribing  their  namea 
in  the  presence  of  the  testatrix.  The  facts  being  undisputed  and 
showing  conclusively  that  the  witnesses  subscribed  their  names  in 
the  presence  of  the  testatrix,  there  was  nothing  to  be  left  to  the 
jury  to  determine  whether  it  was  legally  witnessed  and  attested. 
The  statute  enacts  that  no  will  made  in  this  State,  except  nuncupa- 
tive wills,  shall  be  effectual  to  pass  any  estate  unless  it  be  in  writing 
and  signed  by  the  testator,  or  by  some  person  in  his  presence,  or  by 
his  express  direction,  and  attested  and  subscribed  in  the  presence  of 
the  testator  by  two  or  more  competent  witnesses.  What  is  meant 
by  the  requirement  that  it  shall  be  attested  and  subscribed  in  the 
presence  of  the  testator  has  been  the  subject  of  numerous  decisions, 
some  of  which  have  carried  the  meaning  of  the  word  '^  presence  ** 
to  a  ridiculous  absurdity.  The  object  of  the  statute  is  to  protect 
the  testator  against  the  fraud  of  parties  witnessing  the  instrument, 
and  prevent  the  substitution  of  one  writing  for  another;  and  sa 
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astute  have  some  courts  been  in  construing  the  statute  to  prevent 
frauds  upon  the  testator  that  they  have  perpetrated  the  most  glar- 
ing frauds  upon  the  testator  by  defeating  his  will  simply  because 
the  foot-board  of  the  bed  was  too  high  for  the  testator  to  see  the  wit- 
nesses sign  their  names  at  a  table  standing  at  the  foot  of  the  bed 
{Newton  y.  Clarke,  %  Curt.  320);  or  because  although  the  witnesses 
were  in  plain  sight  of  the  testator,  yet  when  they  signed  their  backs 
were  toward  him.  Graham  t.  Graham,  10  Ired.  L.  2 1 9.  And  courts 
have  held  that  where  the  testator  is  a  blind  person,  still  the  wit- 
nesses must  subscribe  in  such  position  and  proximity  that  had  the 
testator  been  possessed  of  eye-sight,  he  could  have  seen  them;  thus 
making  the  test  of  sight  the  limit  of  personal  presence.  If  this  is 
the  correct  criterion  then  the  rule  instead  of  being  uniform  is  subject 
to  great  fluctuations,  according  to  the  degree  of  eye-sight  a  person 
has.  What  would  be  in  the  presence  of  a  far-sighted  person,  would 
be  in  the  absence  of  a  near-sighted  one;  and  what  would  be  a  valid 
execution  of  a  will  for  one  would  be  wholly  worthless  for  another 
with  equal  mental  capacity;  and  a  person  wearing  his  eye-glasses  or 
spectacles  would  have  a  larger  presence  than  when  he  laid  them 
aside.  Under  such  a  rule,  the  oculist  would  appear  to  be  the  most 
important  witness  to  establish  or  destroy  the  legal  attestation  and 
execution  of  a  will.  The  statute  of  this  State,  as  well  as  those  of 
most  other  States,  enacts  that  deeds,  executed  within  this  State,  of 
lands,  or  of  any  interests  therein,  shall  be  executed  in  the  presence 
of  two  witnesses,  who  shall  subscribe  their  names  to  the  same  as 
such;  yet  we  never  have  heard  of  any  such  judicial  nonsense  as  that 
such  deeds  would  be  void  if  the  witnesses,  in  subscribing  their 
names,  should  sit  with  their  backs  to  the  grantor  or  should  not  at 
the  time  of  subscribing  be  within  the  range  of  his  gaze.  Why  should 
not  the  word ''  presence'^  receive  the  same  construction  in  the  one  case 
as  in  the  other?  Why  should  the  conveyance,  if  by  will,  be  void  as 
not  legally  attested  and  subscribed,  and  if  by  deed  executed  by  the 
same  person  and  under  the  same  circumstances  of  mental  capacity, 
be  valid?  I  confess  I  do  not  see  why  the  word  '' presence''  should 
not  be  held  to  convey  the  idea  attached  to  its  ordinary  signification 
in  the  common  use  of  language.  It  is  not  a  technical  term  or 
scientific  word.  Why  should  such  a  meaning  be  put  upon  this 
word  *^  presence  **  that  implies  that  every  person  who  is  called  upon 
to  witness  the  execution  of  a  will  is  presumed  to  be  willing  and 
anxious  to  foist  upon  th9  testator  a  spurious  document,  and  hence 
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reqaired  to  write  his  name  under  the  eye  (if  he  has  one)  of  the  tes- 
tator. Such  a  construction  must  have  been  born  of  suspicion,  and 
reared  and  maintained  in  distrust  of  the  morality  and  honesty  of 
our  fellow-beings,  and  I  think  oaght  to  be  relegated  to  that  age  of 
eye-servants  whence  it  originated.  The  common  experience  of  man- 
kind does  not  demonstrate  that  all  men  are  dishonest,  and  watch, 
ing  and  seeking  an  opportunity  to  perpetrate  a  fraud,  or  to  take  ad- 
vantage of  the  weak  and  helpless.  In  this  case  it  is  not  necessary 
that  we  should  go,  and  I  am  not  willing  to  go  any  further  than 
this  court  has  already  gone  in  defining  what  shall  be  a  subscribing 
in  the  presence  of  a  testator. 

In  Aikin  v.  Weekerly,  19  Mich.  504,  it  was  said:  ''The  condi- 
tion and  position  of  the  testator,  when  his  will  is  attested,  and  in 
reference  to  the  act  of  signing  by  the  witnesses,  and  their  locality 
when  signing,  must  be  such  that  he  has  knowledge  of  what  is 
^oing  forward,  and  is  mentally  observant  of  the  specific  act 
in  progress,  and  unless  he  is  blind  the  signing  by  the  witnesses  must 
occur  where  the  testator,  as  he  is  circumstanced,  may  see  them 
sign  if  he  choose  to  do  so.  If  in  this  state  of  things  some  change 
in  the  testator's  posture  is  requisite  to  bring  the  action  of  the  wit- 
nesses within  the  scope  of  his  vision,  and  such  movement  is  not 
prevented  by  his  physical  infirmity,  but  is  caused  by  an  indisposi- 
tion or  indifference  on  his  part  to  take  visual  notice  of  the  pro- 
ceeding, the  act  of  witnessing  it  is  to  be  considered  as  done  in  his 
presence.  If  however  the  testator's  ability  to  see  the  witnesses 
subscribe  is  dependent  upon  his  ability  to  make  the  requisite  move- 
ment, then  if  his  ailment  so  operate  upon  him  as  to  prevent  this 
movement,  and  on  this  account  he  does  not  see  the  witness  sub- 
scribe, the  will  is  not  witnessed  in  his  presence. '^ 

The  testimony  is  conclusive  that  the  testatrix  had  knowledge  of 
what  was  going  forward,  and  was  mentally  observant  of  the  specific 
act  m  progress.  She  had  at  that  instant  requested  these  two  per- 
<«ons,  who  were  the  only  ones  in  the  room,  to  subscribe  their 
names  as  witnesses,  and  immediately  it  was  done  she  requested  the 
witness  Bradford  to  put  the  will  in  his  safe  for  keeping.  She  was 
in  a  position  where  she  could  see  both  of  the  witnesses  subscribe  it ; 
and  that  she  possessed  sufficient  physical  ability  to  do  so,  had  she 
desired,  is  abundantly  proved.  ''  It  was  therefore  enough,  if  the 
testatrix  might  see.  It  was  not  necessary  that  she  should  actually 
usee  the  signing,  because  if  that  were  the  case,  if  a  man  did  but  turn 


JANUARY  TEUM,  1886.  286' 

Maynard  v.  Vinton. 

his  back,  or  look  off,  it  woald  vitiate  a  will.  Here  the  signing  was. 
within  view  of  the  testatrix;  she  might  have  seen  it,  and  that  was 
enough."  1  Jarm.  Wills,  222  (5th  Am.  ed.  78).  This  branch  of 
the  case  should  not  have  been  submitted  to  the  jury,  for  the  reason 
that  the  evidence  showed  that  the  will  was  subscribed  in  the  pres-* 
ence  of  the  testatrix  within  the  meaning  of  the  statute. 

[Other  questions  omitted.} 

The  order  appealed  from  must  be  reversed,  and  a  new  trial 
ordered,  with  costs. 

Orthr  reversed  and  new  trial  ordered. 

Oampbbll,  O.  J.,  and  Mobss,  J.,  concurred;  Shbbwood,  J.,, 
concurs  in  the  result. 

Norm  BT  THS  RspoBTm. — See  WUl  ofJieurer,  44  Wii.  898;  s.  c,  88  AmJ 
Sep.  S9i,  and  note  595;  Riggt  ▼.  Bigge,  185  Mass.  888;  s.  c,  46  Am.  Rep. 
464;  Baldwin  ▼.  Baldwin: e  Bxeeuior,  81  Va.  405;  s.  c,  59  Am.  Rep.  669. 

In  apauiding  ▼.  Gibbont,  5  Bedf .  816,  it  was  held  that  if  the  testator's  signa- 
iBie  was  afiixed  when  the  witnesses  were  in  an  adjoining  room,  the  inter- 
vening door  being  open,  in  snch  a  position  tliat  they  could  have  seen  him  sign, 
this  was  "  in  his  presence." 

In  AUen's  Witt,  25  Minn.  89,  it  was  held,  that  the  testator  aetoally  saw^ 
tiie  attesting  witnesses  subscribe  their  names  as  such  to  the  will  need  not  be 
shown,  when  it  appears  that  it  was  done  in  his  immediate  and  conscious  pres- 
ence, so  that  he  could  have  seen  it  if  he  had  felt  so  disposed. 

In  Ambre  ▼.  Weithaar,  74  111.  110,  where  a  will  was  drawn  and  witnesses  were* 
sent  for  at  the  request  of  a  testator,  and  after  signing  by  him  at  his  request, 
tiie  witnesses  went  from  the  bedroom  where  he  was,  into  a  dining-room  to  attest 
the  same,  on  account  of  the  want  of  conveniences  for  doing  so  in  the  bedroom, 
and  he  knew  that  the  attestation  was  going  on  in  the  dining-room,  and  approved 
it,  and  from  the  position  he  occupied  in  the  bed  could  have  seen  the  witnesHoa^ 
while  signing,  kM,  that  the  will  was  attested  in  the  presence  of  the  testator. 

In  MaiUr  ofDinonie't  Will,  J2  Wis.  66,  it  was  held  that  where  the  statute- 
requires  that  a  will  to  be  valid,  "  shall  be  attested  and  subscribed  in  the  pres- 
ence of  the  testator,  by  two  or  more  competent  witnesses,"  no  subscription  t<^ 
a  will  by  a  witness  is  valid  unless  made  where  the  testator  (if  be  so  desires, 
and  is  not  blind)  can  see  the  witness  subscribe  ;  and  it  is  not  sufficient  that  the 
witness,  after  signing  as  such  in  an  adjoining  room  outoide  of  the  testator's 
nmge  of  vision,  brings  such  subscription  to  the  attention  of  the  testator,  who 
■inrintn  to  and  approves  the  act.    The  court  said : 

"The  proposition,  that  there  may  be  a  valid  subscribing  of  a  will  out  of  the- 
testator's  range  of  vision,  is  maintained  in  but  very  few  cases.  The  leading 
case  in  support  of  the  proposition  is  that  of  Sturdivant  v.  Birchett,  10  Gratt. 
67.  The  facto  and  the  ruling  of  the  court  are  correctly  stated  m  the  head-note 
as  follows :  *  A  will  Is  exeeuted  by  the  testator,  and  certain  persons  are  re- 
quested by  him  to  attest  it.    For  oonvenience  they  take  it  into  another  room. 
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oat  of  the  vision  of  the  testator,  end  there  subscribe  their  names  to  the  paper 
as  witnesses ;  and  they  immediately,  witliin  one  or  two  minutes,  retnm  to  the 
testator  with  the  paper ;  and  one  of  them,  in  the  presence  of  the  other,  with 
the  paper  open  in  liis  liand,  addresses  the  testator,  and  says,  '  Here  is  yonr  will, 
witnessed,'  at  the  same  time  pointing  to  the  names  of  the  witnesses,  which  are 
on  the  same  page  and  dose  to  the  name  of  the  testator.  The  testator  then 
takes  the  paper  and  looks  at  it  as  if  examining  it,  and  then  folds  it  ap,  and 
speaks  of  it  as  his  will.  EM,  that  nnder  these  circnmstanoes,  the  recognition 
of  their  attestation  by  the  witnesses  to  the  testator  is  a  sabstantial  subscribing 
Of  their  names  as  witnesses  in  his  presence.'  Two  of  the  five  judges  constitut- 
ing the  court  dissented  from  the  decision  of  the  other  three  judges*  holding 
to  the  English  rule. 

**  There  are  a  few  other  similar  cases  in  the  same  court ;  at  least,  cases  which 
affirm  the  same  proposition. 

"  We  believe  but  one  other  case  has  been  cited,  in  which  it  is  directly  held 
that  there  may  be  a  valid  subscribing  of  a  will  by  a  witness  thereto  out  of  the 
view  of  the  testator.  That  is  the  case  of  Va/ughan  v.  Vaughan,  decided  in  the 
County  Court  of  Cook  county^  UL,  by  Judge  Bbadwbll,  and  reported  in  18 
Am.  Law  Beg.  (4  N.  S.)  785.  The  opinion  contains  a  very  able  argument  m 
support  of  that  proposition ;  but  the  argument  and  decision  are  based  on  the 
statute  of  Illinois,  which  only  requires  that  the  will  be  attested  (not  attested 
and  subscribed) '  in  the  presence  of  the  testator  by  two  or  more  credible  wit- 
nesses.' The  learned  judge  notes  the  distinction  between  '  attesting '  and  '  sub- 
scribing,' and  denies  that  the  decisions  under  statutes  requiring  both  acts  to  be 
in  the  presence  of  the  testator  are  applicable  to  Illinois  to  a  question  concern- 
ing the  subscribing  of  a  will  by  a  witness.  This  aspect  of  the  Illinois  case 
is  noticed  by  Mr.  Justice  Gray,  in  Chau  v.  EUtredge,  11  Allen,  49  (see 
p.  61). 

^  "  In  a  note  to  Vaughan  v.  Vaughan,  iupra,  the  late  Judge  Rbdfisld  sharply 
criticised  the  English  rule,  and  urged  upon  the  courts  of  this  country  to  bresk 
%^Bj  from  it  and  adopt  the  rule  for  which  the  respondent  contends  in  the 
present  case.  Judge  Redfibld  there  expressed  the  belief  that  the  English 
House  of  Lords,  whenever  the  question  should  come  before  it  for  final  adja- 
dication,  would  establish  a  different  rule. 

"The  question  came  before  that  tribunal  in  Hindmar9^  v.  (JhariUm,  8  H.  L. 
Cas.  160,  and  resulted  in  a  reaffirmance  of  the  rule  which  had  theretofore  pre- 
vailed in  that  country.  In  a  note  inserted  in  the  third  edition  of  his  work  on 
the  Law  of  Wills,  after  the  decision  of  Jlindmarsh  v.  CharUon  by  the  House 
of  Lords,  the  same  learned  writer  said,  that  since  the  rule  has  been  affirmed 
*  by  the  unanimous  voice  of  the  tribunal  of  last  resort  in  the  authoritative  ex- 
position of  the  common  law,  it  might  not  answer  any  good  purpose  to  longer 
question  its  reasonableness  or  necessity.'  And  in  the  same  connection  he 
refers  to  the  case  of  CAom  v.  KUtredge,  supra^  which  upholds  the  same  rula. 
1  Bedf.  Wills  (4th  ed.),  280. 

"Many  cases  in  this  country  asserting  and  applying  the  same  rule  are  va> 
ferred  to  in  the  opinion  in  the  case  last  cited,  and  in  the  brief  of  the  learned 
counsel  for  the  appellant  in  the  present  case.    These  are  quite  numerous. 
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"ThuB  we  find  an  oTerwbelming  weight  of  anthoritj  in  favor  of  the  English 
Tole ;  so  overwhelming  that  as  able  and  independent  a  joiist  as  was  Jadge 
SiunELD  was  onDstrained  to  jield  to  it,  although  he  believed  the  rale  on- 
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The  bvalnefli  of  eattiag  and  pieaerTing  ioe  for  oonsomption  is  **  manafaotiir> 

ing."» 

INFORMATION  to  test  right  to  exerciBe  franchise  of  a  corpora- 
tion.   The  opinion  states  the  point. 

Jfi»M  Taggert,  attorney-general,  (7.  J.  Bmtty  and  Otto  Kireknmr^ 
for  relator. 

'  RussM  A  Camj^tt  and  John  G.  HawUtfj  for  respondents. 

Champlik,  J.  This  is  a  proceeding  by  information  in  the  natnre 
of  a  quo  warranto  to  determine  the  rights  of  respondents  to  exer- 
cise the  franchises  of  a  corporation  organized  under  *f  An  act  to 
aathorize  the  formation  of  corporations  for  mining,  smelting,  or 
manufacturing  iron,  copper,  mineral,  coal,  silver,  or  other  ores  or 
minerals,  and  for  other  manufacturing  purposes,"  approved  Febru- 
ary 5,  1853.  The  respondents  pleaded  to  the  information,  therein 
setting  forth,  (1)  articles  of  association  executed  by  them  under  and 
by  virtue  of  the  above  act,  on  the  fifth  day  of  January,  1874,  and 
duly  filed  as  required  by  law,  and  amended  articles  of  association 
executed  on  the  third  day  of  April,  1882,  and  duly  filed.  (2)  That 
the  relator  has  been  a  stockholder  in  such  corporation  for  more 
than  eleven  years,  and  was  then  a  stockholder  therein;  and  from 
January  1,  1874,  to  April,  1883,  the  relator  received  dividends,  was 
president  and  director  of  said  company,  was  actively  engaged  in 
performing  the  duties  pertaining  to  his  position,  and  received  a 
falary  for  his  services.  (3)  That  the  respondents  are  the  directors 
of  said  BeUe  Isle  Ice  Company,  and  as  such  manage  and  control  its 
business;  that  there  are  other  persons  besides  the  relator  and  these 

*8ee  note,w58  Am.  Rei».  l^OT- 
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lespondents  who  are  stockholders  in  said  company,  and  the  pL  a 
proceeds  to  giye  their  names,  the  number  of  shares  held  by  each, 
and  states  that  their  residence  is  in  Wayne  coanty,  where  their 
bosiness  is  carried  on.  To  the  second  of  these  pleas  the  attorney- 
general  demurred,  and  he  replied  to  the  first  and  third. 

In  his  replication  to  the  first  plea  he  sets  up  and  states  that  the 
several  persons  in  said  plea  named  did  not,  by  the  said  articles  of 
association,  associate  according  to  the  .act  therein  named,  for  the 
purpose  of  engaging  in  and  carrying  on  any  kind  of  mining  or 
manufacturing  business,  because  said  persons  entered  into  the  said 
MTtioles  of  association  for  the  purpose  of  entering  into  the  businesa 
of  gathering  ice  as  it  was  formed  naturally  on  Detroit  riyer  and 
Lake  St.  Clair,  and  of  storing  said  ice,  and  Tending  the  same,  as  an 
article  of  merchandise,  to  the  public  generally,  and  for  no  other 
purpose  whatsoever.  The  replication  then  asserts  that  its  business 
hitherto  has  been  confined  to  gathering,  storing  and  vending  the 
ice,  and  describes  the  method  and  appliances  used  in  conducting^ 
and  carrying  on  such  business.  This  replication  is  demurred  to  by 
the  respondents  for  two  reasons: 

(1)  That  the  matters  set  forth  do  not  show  that  the  respondents 
were  acting  as  a  corporation  under  the  name  of  the  ''  Belle  Isle  Ice 
Company "  without  then  and  there  being  legally  incorporated*  or 
without  any  legal  warrant  or  authority  therefor. 

(2)  That  the  matters  set  forth  in  the  replication  do  not  show  that 
the  business  carried  on  by  the  Belle  Isle  Ice  Company  was  not  a 
manufacturing  business,  and  as  such  could  not  lawfully  be  con* 
ducted  by  a  corporation  organized  under  the  laws  of  the  State  of 
Michigan,  as  in  said  first  plea  mentioned. 

[Omitting  minor  question.] 

The  question  therefore  is,  is  the  purpose  set  forth  in  the  articles' 
such  as  the  statute  authorizes  the  formation  of  corporations  to  carry 
on  ?  We  think  it  is.  Its  expressed  purpose  is  to  manufacture  for 
market  Detroit  river  and  lake  ice.  It  was  not  necessary  for  the 
articles  to  state  the  means  or  methods  of  manufacture,  nor  are  we 
to  presume  that  the  undertaking  would  be  impossible^  accomplish- 
ment.  If  under  the  guise  of  a  legal  corporate  existence  for  the  pur- 
pose of  manufacturing,  the  Belle  Isle  Ice  Company  are  carrying  on 
or  conducting  a  business  not  authorized  by  its  articles  of  association, 
or  conferred  upon  it  by  law,  the  statute  provides  that  an  informa* 
^4on  in  the  nature  of  a  quo  warraniomaj  be  filed  against  such  oor- 
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pomtion  to  test  its  right  to  exercise  such  franchise  or  privilege;  but 
leave  of  court  mast  be  first  obtained  to  file  sncb  information.  How. 
Stat.y  §§  8646,  8647.  The  prescynt  proceeding  is  not  under  these 
sections  of  the  statute,  and  hence  the  question  whether  this  cor- 
poration is  exercising  any  franchise  or  privilege  not  conferred  by 
law  calls  for  no  discussion. 

My  brethren  think  that  the  point  stated  as  the  second  ground  of 
demurrer  is  likewise  well  taken.  The  replication  sets  forth  the 
manner  in  which  the  Belle  Isle  Ice  Company  conducts  its  business 
as  follows: 

'*  Said  company  owns  and  leases  various  river  and  lake  fronts 
upon  the  Detroit  river  and  Lake  St.  Glair  during  the  winter  months. 
When  the  ice  has  formed  by  a  natural  process,  without  the  aid  of 
any  artificial  means  whatsoever,  and  of  a  thickness  sufficient  for 
use,  it  is  out  precisely  as  it  is  formed  by  the  natural  process  of  f reez-. 
ing  on  said  lake  or  river,  and  stored  in  ice-houses  owned  by  said 
company.  The  manner  of  cutting  said  ice  is  and  has  been  as  fol- 
lows: Any  snow  which  may  have  fallen  upon  the  ice  is  scraped  and 
shoveled  off  by  means  of  scrapers  drawn  by  horses,  and  by  hand 
shovels  used  by  men.  The  ice  is  then  marked  ofF  into  squares  of 
twenty-two  inches  in  width,  a  hand  marker  being  first  used  to  lay 
out  the  lines,  after  which  a  marker  drawn  by  horses  is  used,  which 
cuts  lines  from  two  to  four  inches  in  depth  into  the  ice.  Ice- plows, 
also  drawn  by  horses,  follow  into  these  linto^  cutting  the  ice  to  a 
depth  of  from  six  to  fourteen  inches,  and  the  remaining  thickness 
of  ice  is  sawed  through  by  means  of  long  saws  operated  by  hand, 
or  is  broken  ofF  by  breaking  bars,  and  separated  from  the  solid  masa 
of  ice.  The  ice  thus  cut  is  fioated  to  the  foot  of  inclined  slides  or 
elevators  leading  to  the  ice-houses  where  it  is  to  be  stored,  and  is 
hoisted  up  by  tackle  operated  by  steam  or  horse  power,  and  con- 
ducted to  the  ice-houses,  where  it  is  packed  in  layers,  and  covered 
with  some  non-conducting  material,  such  as  marsh  hay  or  saw-dust. 
As  the  ice  is  required  for  use,  it  is  transported  to  large  ice- 
barges  built  for  the  purpose,  and  capable  of  holding  100  tons  of  ice, 
each  taken  to  proper  distributing  points  in  the  city  of  Detroit, 
where  the  ice  is  cut  into  smaller  pieces  suitable  for  consumption, 
and  placed  in  covered  wagons,  and  delivered  to  customers.  In  the 
course  of  the  business,  as  conducted  by  said  Belle  Isle  Ice  Company, 
a  large  number  and  variety  of  tools  are  necessary  for  clearing,  mark- 
ing; sawing,  chopping  and  handling  the  ice,  as  heretofore  fully  stated^ 
Vol.  LX  —  37 
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before  ifc  is  in  proper  shape  to  be  delivered  to  customers  and  also 
ice-houses,  ice-barges,  wagons,  and  other  implements,  and  a  large 
force  of  men/' 

Worcester  defines  '^  manufacture  '^  as  follows:  **  (1)  The  process 
of  making  any  thing  by  art  or  of  reducing  materials  into  form 
fit  for  use  by  hand  or  by  machinery;  as  '  an  establishment  for  the 
manufacture  of  cloth/  (2)  Any  thing  made  or  manufactured  by 
hand  or  manual  dexterity,  or  by  machinery/'  The  same  word,  as 
a  verb,  he  defines.  (1)  '^  To  form  by  manufacture,  or  workman- 
ship, by  the  hand  or  by  machinery;  to  make  by  art  and  faibor.'' 
'  The  process  described  in  the  replication  certainly  does  show  that 
the  ice  is  reduced  into  form  fit  for  use  both  by  hand  and  by  the 
use  of  machinery,  and  the  answer  of  the  respondents  shows 
that  this  is  done  by  the  outlay  of  capital;  at  least  of  t50»000,  and 
the  quantity  thus  manufactured  annually  is  about  30,000  tons.  It 
is  very  likely  that  the  garnering  and  preparation  of  ice  fit  for  con- 
sumers of  the  article  falls  very  near  the  line.  True,  its  natural 
condition  is  not  changed.  The  article  itself  is  a  natural  product, 
as  described  in  the  replication.  It  is  ice  when  it  is  taken  from  the 
river,  and  it  is  ice  when  delivered  to  consumers.  The  form  alone 
is  changed.  It  is  reduced  in  size,  and  delivered  in  quantities  to 
suit  the  convenience  of  the  patrons  of  the  company.  But  it  is  not 
necessary,  to  constitute  the  commodity  a  manufactured  article,  that 
a  chemical  change  should  be  wrought  in  the  thing  manufactured. 
Iron  manufactured  from  iron  ore  remains  iron.  Cotton  gathered 
from  the  boll  and  by  means  of  complicated  machinery,  manufac- 
tured, becomes  the  cotton  of  commerce.  Lumber  is  manufactured 
from  logs  or  timber,  simply  by  changing  its  form.  And  it  has  been 
held  that  grinding  bones  to  produce  the  bone  dust  of  commerce  was 
manufacturing,  within  the  meaning  of  the  revenue  laws  of  the 
United  States;  Schnefer  v.  Wood,  5  Blatchf.  215.  So  it  was  held 
by  the  Supreme  Court  of  the  United  States  that  timber  split  int< 
staves,  or  into  long  pieces  designed  for  shovel  handles,  was  "  manu 
factured,"  and  not  covered  by  the  reciprocity  treaty  of  1854.  U.  & 
V.  Hathaway  y  4  Wall.  404,  408. 

The  statute,  which  was  designed  to  foster  and  encourage  man- 
ufactures, should  receive  a  liberal  construction,  and  one  in  harmony 
with  the  public  interests;  and  while  it  was  not  enacted  to  lend 
aid  to  trivial  or  unworthy  objects  it  should  not  be  restricted 
in  its  operation  to  exclude  such  purposes  as  tend  to  promote  the 
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public  convenience  or  necessities.  The  use  of  ice  as  an  article  of 
daily  use  and  consumption  in  all  our  larger  towns  has  constituted 
the  article  one  of  prime  necessity  in  the  various  uses  to  which  it  is 
applied,  and  whether  manufactured  chemically,  or  formed  by 
natural  processes  and  reduced  by  manual  labor  or  machinery  to 
form  fit  for  use,  the  business,  as  the  majority  of  the  court  hold, 
is  comprehended  in  the  statute  authorizing  the  formation  of  cor- 
porations for  manufacturing  purposes. 

Speaking  for  myself  however  I  must  say  that  if  this  were  a  pro- 
ceeding under  sections  8646  and  8647  to  test  the  right  of  the  Belle 
Isle  Ice  Company  to  carry  on  the  business  set  forth  in  the  replication, 
1  should  not  consider  that  business  a  manufacturing  business  within 
the  meaning  of  the  law,  for  reasons  which  are  set  forth  in  the 
opinion  of  Mr.  Justice  Dakfobth  in  the  case  of  People  v.  Knicker- 
boeker  Ice  Co.,  99  N.  Y.  181;  8.  c,  52  Am.  Bep.  110,  and  to  my 
mind  are  very  satisfactory. 

It  follows  from  what  has  been  said  that  the  demurrer  must  be 
sustained,  which  result  renders  the  discussion  or  decision  of  the 
other  questions  raised  by  the  pleadings  unnecessary. 

Demurrer  susiained. 

Camvbkll,  C.  J.,  and  Monas,  J.,  concurred;  SHJUtwooD,  J.,  did 
not  sit. 


Taft  v.  Taft. 

(89  Mich.  IBS.) 

Deed  —  deUtery. 


A  father,  atwnt  a  year  before  his  death,  executed  and  acknowledged  a  deed  to 
his  son,  and  caused  to  be  drawn  up  a  note  for  $100  payable  to  his  daughter, 
which  was  folded  in  the  deed  and  both  papers  were  loclced  np  by  the  father 
in  his  bnreaa  drawer,  the  key  to  which  he  kept  in  his  pocket-book  on  his 
person  till  his  death.  He  directed  the  daughter  to  open  the  drawer,  at  his 
death,  and  on  the  execution  of  the  note  by  her  brother  to  deliver  to  him  the 
deed,  which  was  done.  He  also  joined  with  his  wife  in  deeds  to  two  sons 
severally  and  deposited  them  with  a  third  party,  together  with  a  note  for 
$1,000  payable  to  the  daughter,  with  oral  instructions  to  keep  the  papers 
until  the  father's  death,  when  on  the  brothers  signing  the  note  the  deeds 
were  to  be  delivered.  At  this  time  the  father  was  sick  and  g^ve  the  custo- 
dian of  the  papers  to  understand  that  he  did  not  expect  to  recover.  After 
his  death  the  sons  signed  the  notes  and  the  deeds  were  delivered  to  tbem. 
The  father  had  always  asserted  his  intention  to  retain  control  of  all  of  hie 
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property  antil  his  death,  and  that  anlesB  the  notes  were  signed  the  grantef* 
should  talce  nothing  under  the  deeds.    HM,  no  dellTery.* 

T^  JECtMENT.     The  opinion  states  the  case. 
Crocker  d  Hutchins,  for  appellant 
0$o.  M.  Crocker  and  A.  L.  Canfield^  for  defendant 

OampbrIiL,  G.  J.  Plaintiff,  as  one  of  the  children  and  heirs  at 
law  of  Aden  Taft,  deceased,  brought  ejectment  for  an  undiyided 
share  of  two  parcels  of  land  owned  by  his  deceased  father,  which 
defendant,  another  son,  claims  as  grantee.  One  parcel  he  claims 
under  a  deed  made  by  Aden  Taft,  but  held  in  his  own  control  until 
death.  The  other  he  claims  under  a  deed  from  said  Aden  Taft, 
alleged  to  have  been  deposited  in  escrow  with  Charles  F.  Mallory, 
who  deliyered  it  to  defendant  after  his  father's  death. 

Upon  the  trial  the  whole  controversy  turned  upon  the  validity 
of  these  two  deeds.  The  court,  as  to  the  alleged  escrow,  told  the 
jury  that  delivery  to  a  third  person,  to  be  delivered  to  the  grantee 
after  the  grantor's  death,  is  a  suff cient  delivery,  and  that  if  Aden 
Taft  left  the  deed  with  Mr.  Mallory  with  instructions  to  deliver  it 
to  defendant,  and  he  intended  thereby  to  make  the  deed  effectual, 
and  it  was  so  delivered,  it  was  valid.  He  further  charged  that  the 
right  to  recall  the  deed  would  make  no  difference  if  it  was  not 
exercised,  and  that  the  fact  that  the  deed  was  not  to  be  delivered 
until  defendant  executed  a  note  for  his  share  of  $1,000  would  not 
affect  it  if  actually  made;  and  further,  that  a  delay  of  several 
months  in  closing  it  would  make  no  difference,  and  would  not 
invalidate  the  deed. 

As  to  the  other  deed  the  court  held  that  a  deposit  of  it,  with  a 
note  to  be  executed  by  defendant  after  grantor's  d^ath  to  his  sister, 
in  a  locked  bureau  drawer,  to  which  he  kept  the  key  in  his  pocket- 
book  in  his  pocket  and  which  so  remained  till  after  his  death,  in- 
forming grantee  of  it  and  directing  that  after  his  death  the  deed 
should  be  taken  on  signing  the  note,  all  of  which  was  assented  to 
by  defendant  and  done,  would  pass  the  title  if  it  was  so  understood 
and  intended  by  grantor. 

There  was  no  considerable  dispute  about  the  facts,  which  were 
substantially  as  follows,  leaving  out  of  sight  some  questions  relat 

•  See  Fain  v.  SmUh  (14  Oieg.  82),  58  Am.  Rep.  281. 
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iDg  to  what  is  claimed  to  have  been  an  unauthorized  admission 
of  testimony,  to  which  for  the  pi^esent  no  reference  will  be  made: 

Aden  Taft  was  a  farmer  advanced  in  years,  an^  living  on  the 
premises  in  dispute.  Plaintiff  was  an  elder  son  who  had  not  liyed 
at  home  since  his  youth,  and  who  bad  been  helped  in  his  education. 
Defendant  and  another  brother,  Emery  Taft,  had  been  in  the  neigh- 
borhood, and  during  his  later  years  had  been  of  service  to  gi<antor 
in  various  ways.  He  appears  to  have  desired  to  provide  for  them 
apecially,  as  well  as  to  make  some  provision  for  a  married  daughter. 
While  his  wife  was  living  in  November,  1876,  they  joined  in  deeds 
conveying  the  principal  parte  of  the  land,  being  east  of  a  highway 
which  traversed  the  farm,  severally  to  defendant  and  Emery.  Aden ; 
Taft  also  made  a  will.  These  deeds  and  the  will  he  deposited  with 
Charles  F.  Mallory,  together  with  a  note  in  blank  to  be  signed  by 
Smith  and  Emery,  providing  for  the  payment  in  specified  propor- 
tions by  each  of  them  to  their  sister  Mrs.  Summers,  of  $1,000  in 
five  installments,  running  with  interest  to  begin  after  his  death. 
Each  of  the  deeds  was  upon  an  expressed  consideration  of  $3,000. . 
All  of  these  papers  he  gave  to  Mr.  Mallory,  with  instructions 
verbally  to  keep  until  his  death,  and  thereafter  on  the  signing  of 
the  notes  to  deliver  the  deeds.  After  the  death  of  Mrs.  Taft,  the 
grantor  went  to  Mallory  and  said  he  wanted  the  will,  which  he  took 
away  with  him  and  the  contents  of  which  do  not  appear.  Mallory 
ask^  if  he  wanted  the  deeds.  He  said  '^  no; "  but  told  him  not  to  , 
give  them  up  to  any  other  person.  When  the  deeds  were  drawn 
up  by  Mr.  Mallory,  grantor  was  sick  and  did  not  expect  to  get 
well,  as  he  gave  Mallory  to  understand.  He  died  in  May,  1879. 
In  January,  1880,  defendant  and  Emery  signed  the  notes,  and  Mal- 
lory gave  them  the  deeds.  They  had  previously  called  at  Mr.  Mai- 
lory's  in  September,  1879,  bat  there  were  some  things  on  which 
they  all  desired  to  reflect  and  take  counsel. 

As  to  the  deeds  which  were  retained,  and  not  delivered  to  Mal- 
lory, they  were  made  in  April,  1878,  about  a  year  before  the  grantor's 
death.  Mr.  Vaughan,  a  notary,  drew  up  the  deeds  under  grantor's 
direction,  and  took  the  acknowledgment,  his  son  being  a  witness 
with  him.  He  also  drew  two  notes  of  $100  each,  payable  to  Mrs. 
Summers,  one  for  each  of  the  grantees  to  sign,  and  a  note  was  folded 
in  each  deed.  Aden  Taft  locked  them  up  in  his  bureau  drawer,  of 
which  he  kept  the  key  in  his  pocket-book  on  his  person,  and  told 
his  daughter,  Mrs,  Summers,  that  when  he  died  she  should  open 
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the  drawer^  and  on  the  execution  of  the  notes,  deliver  the  deeds  ta 
grantees.  This  was  done  after  his  death,  the  key  being  foond  aa 
he  had  explained. 

The  testimony  all  agrees  that  he  asserted  his  intention  to  keep 
the  control  of  all  his  property  till  his  death,  and  that  he  referred 
to  the  mischief  that  had  been  done  by  old  persons  conveying  away 
their  property  while  they  lived,  and  that  he  said  that  unless  the 
notes  were  made  the  grantees  should  take  nothing. 

The  questions  presented  on  the  merits  are  dependent  on  whether 
the  deed  left  with  Mallory,  or  the  deed  left  in  Aden  Taft's  bureau 
drawer,  and  subsequently  obtained  by  defendant,  operated  to  vest 
in  him  a  legal  estate  in  either  or  both  of  the  parcels  of  land  in  dis- 
pute. The  argument  necessarily  embraced  a  discussion  of  twa 
different  classes  of  conveyances,  one  where  kept  by  the  gnintor  in 
his  own  possession  until  death,  and  one  where  placed  in  the  hands 
of  a  third  person  to  be  delivered  after  death;  and  beyond  this  i» 
iuYolved  the  effect  of  the  condition  requiring  the  notes  to  be  given 
after  death,  and  before  the  deeds  should  be  given  to  the  grantees. 

The  first  question  is  whether  the  deed  retained  by  Aden  Taft  can 
be  regarded  as  operative. 

The  authorities  are  all  agreed  that  no  deed  can  be  valid  without 
delivery  by  the  grantor.  It  must  be  made  operative  by  his  act 
while  he  is  able  to  act.  There  are  cases  where  deeds  and  mort- 
gages  found  to  have  been  in  custody  of  the  grantor  at  his  death 
have  been  held  valid,  but  this  has  been  done  on  proof,  or  facts 
amounting  to  proof,  that  he  has  made  an  efFectual  delivery,  and  be- 
come a  mere  custodian  of  the  deed  thereafter.  In  every  case  that 
we  have  discovered  the  question  has  been  whether  the  deed  had 
been  delivered.  No  doubt,  in  some  cases  presumptions  may  have 
been  stronger  than  in  others,  but  the  fact  has  been  considered  as 
absolutely  essential;  and  where  the  grantor  has  retained  control  of 
the  title,  it  has  been  regarded  as  conclusive. 

One  reason  for  this  is  found  in  the  doctrine,  which  both  under 
the  statute  of  frauds,  and  independent  of  it,  is  equally  clear  that 
the  purport  of  a  deed  cannot  be  changed  by  parol,  and  that  no 
condition  or  reservation  contrary  to  its  terms  is  valid.  A  deed  of 
conveyance  in  present  terms  is  inconsistent  with  the  i-etention  of  a 
life-estate,  and  from  the  time  when  the  deed  is  delivered  as  a  con- 
veyance,  the  whole  title  goes  with  it  and  it  becomes  irreyocable. 
Some  difficulty  was  apparently  raised  about  delivery,  where  the 
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grantee  was  ignorant  of  the  transfer;  bat  it  has  long  been  settled 
that  a  deliyery  to  any  third  person,  intended  to  make  the  convey- 
anoe  operative  is  a  legal  delivery.  Doe  v.  Knight,  5  Barn.  &  C.  671; 
HoBky  T.  Holmes,  27  Mich.  416,  and  notes;  Souverbye  v.  Arden,  1 
Johns.  Ch.  240.  Bat  a  delivery  to  a  third  person  or  even  to  the 
grantee  may  be  made  for  other  purposes  than  to  give  the  deed 
effect.  Johnson  v.  Baker,  4  Barn.  &  Aid.  440;  and  the  mere  fact 
that  it  is  pat  into  their  hands,  if  not  as  a  completed  transfer  will 
not  bind  the  grantor.  Thus  in  Jackson  v.  Phtpps,  12  Johns.  418; 
and  in  Austin  t.  Register,  41  Mich.  723;  the  deposit  of  a  deed  with 
a  public  officer,  but  not  for  record,  and  with  no  purpose  of  giving  the 
deed  effect,  was  held  no  such  delivery.  In  Prutsmani.  Baker,  30 
Wis.  644;  s.  c,  11  Am.  Bep.  592,  a  deed  in  a  third  person's  hands, 
subject  to  the  grantor's  orders,  was  held  not  delivered.  And  cases 
not  unfrequently  arise  where  a  deed  is  handed  to  a  grantee  for  in- 
spection by  himself  or  his  counsel,  or  for  some  temporary  purpose, 
where  there  is  no  completion  of  the  transfer.  Johnson  v.  Baker, 
supra;  Oilbert^.  North  American  Life  Ins.  Co.,  23  Wend.  43;  s.  c, 
35  Am.  Dec.  543.  In  Jackson  v.  Dunlap,  1  Johns.  Gas.  114;  &  c, 
1  Am.  Dec.  100,  a  deed  duly  executed  but  retained  by  the  grantor 
until  the  land  should  be  paid  for,  and  he  dying  before  payment, 
was  held  inoperative.  In  Stilwett  v.  Hubbard,  20  Wend.  44,  a  deed 
made  by  the  grantor  and  retained  by  him,  with  the  distinct  under- 
standing  that  it  would  become  operative  at  his  death,  and  found 
among  his  papers  with  a  will  which  was  designed  to  alter,  was 
held  void  for  want  of  delivery  during  life.  In  Fisher  v.  Hall,  41 
N.  Y.  416,  it  was  held  after  a  careful  discussion,  that  where  a  deed 
was  retained  in  the  grantor's  custody,  there  must  be  unequivocal 
proof  of  a  legal  delivery  intended  to  be  operative.  In  Wellborn  v. 
Weaver,  17  Oa.  267;  8.  c,  52  Am.  Dec.  42,  where  a  deed  was  in- 
trusted to  grantor's  agent,  to  be  delivered  after  death,  it  was  also 
held  that  there  could«be  no  continuance  of  agency  after  death,  and 
that  there  was  no  valid  delivery. 

Where  the  grantor  has  by  will  or  otherwise  asserted  that  an 
actual  delivery  has  taken  place,  such  deeds  have  been  maintained^ 
as  they  have  been  in  some  cases  where  there  was  a  previously  rec- 
ognized obligation  to  make  them,  and  they  purport  to  have  been 
made  in  execution  of  it.  Exton  v.  Scott,  6  Sim.  31,  is  an  example 
of  that  kind.  But  a  retention  of  control  of  the  title  has  always 
been  held  inconsistent  with  the  validity  of  a  deed  held  in  custody. 
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Naldred  v.  Oilham,  1  P.  Wms.  577;  Uniaeie  y.  OOes,  2  MoU.  257^ 
(7tfct7  T.  Butcher,  2  Jao.  ft  W.  565;  Otlmare  y.  Whiiendes,  Dud.  Eq. 
(S.  C.)  14;  8.  c.y  31  Am.  Beo.  563.  It  has  been  suggested  more 
th^in  once  that  where  the  purpose  of  an  arrangement  is  to  retain 
control  of  property  during  life,  and  provide  for  a  post-mortem  dis- 
position of  it,  the  aet  is  testamentary,  and  should  not  be  sustained 
unless  made  in  that  form.  However  this  may  be,  it  seems  well 
settled  that  any  deed  which  is  to  be  maintained  after  death  must 
have  been  made  operative  by  some  valid  delivery  by  the  grantor 
during  life;  and  whatever  disposition  has  been  shown  in  some  cases 
to  raise  presumptions  on  equitable  showings,  there  is  no  foundation 
for  any  rule  that  will  sustain  an  undelivered  deed;  and  there  is  no 
room  for  presumption  when  the  facts  appear. 

In  the  present  case  there  was  nothing  which  would  have  justified 
the  submission  to  the  jury  of  the  question  of  the  delivery  of  the 
deed  of  1878.  The  note  which  was  to  be  executed  after  Aden 
Taft's  death  was  to  be  executed  as  a  condition  precedent  to  the 
transfer  of  the  title.  It  was  not  executed  earlier  in  fact,  and  the 
deed  was  never  delivered  earlier.  Had  Aden  delivered  it  to  defend- 
ant, to  become  operative  afterward,  on  the  performance  of  some 
condition,  it  might  have  presented  a  very  different  appearance.  But 
the  delivery  was  meant  to  be,  and  was  m  fact  posthumous,  and 
therefore  void.  If  any  equities  arise  which  parties  suppose  to  bring 
them  within  the  rales  of  specific  performance,  they  cannot,  if  exist- 
ing, make  any  difference  with  this  deed,  and  cannot  be  considered 
on  this  record. '  We  do  not  suggest  that  such  a  case  is  or  is 
not  pointed  out  by  the  facts.  All  such  considerations  are  irrele* 
vant. 

The  other  deed  held  by  Mallory  depends  on  other  considerations. 
If  the  deed  bad  been  delivered  to  him  irrevocably,  on  the  simple 
condition  that  he  should  transfer  it  to  defendant  on  the  death  of 
Aden  Taf t,  it  would  come  within  several  ot  <vir  own  decisions,  and 
might  therefore  be  valid  upon  their  authority.  Latham  v.  Udell, 
38  Mich.  238;  Wallace  v.  Harrte,  32  Mich.  380.  There  is  much 
authority  elsewhere  in  favor  of  the  same  doctrine.  But  it  has  not 
been  decided  here,  or  in  most  of  the  cases  elsewhere,  that  this  rests 
on  the  doctrine  of  escrow.  It  was  said  in  Iheter  y.  ManefieUy  3 
Mete.  412;  8.  c,  37  Am.  Dec.  154,  that  where  a  deed  is  deposited 
with  a  third  person,  and  ''the  future  delivery  is  to  depend  upon 
the  payment  of  money  or  the  performance  of  some  other  condition. 
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it  will  be  deemed  an  escrow.  Where  it  is  merely  to  await  the  lapse  of 
time  or  the  happening  of  some  contingency^  and  not  the  perform- 
ance of  any  condition,  it  will  be  deemed  the  grantor*s  deed  pres- 
ently. Still  it  will  not  take  effect  as  a  deed  until  the  second 
delivery;  but  when  thns  delivered  it  will  take  effect  by  relation 
from  the  first  delivery."  The  same,  distinction  is  suggested  in  other 
cases,  where  such  a  delivery  is  held  valid.  Wheelright  v.  WheeU 
right,  2  Mass.  44?;  s.  c,  3  Am.  Dec.  66;  Hatch  v.  Hatch,  9  Mass. 
307;  8.  c,  6  Am.  Dec.  67;  Fairbanks  v.  Metcalfe  8  Mass.  230.  In 
those  cases,  as  justly  stated,  it  made  no  difference  on  the  facts 
whether  the  transaction  was  called  an  escrow  or  not;  but  the  dis* 
tinction  is  obvious  and  may  perhaps  be  of  legal  importance  in  some 
instances,  as  it  may  easily  happen,  that  under  some  circumstances, 
it  would  be  difficult  to  treat  the  incidents  as  identical.  In  Ruggles 
V.  Lawson,  13  Johns.  284;  s.  c,  7  Am.  Dec.  3?5,  the  same  distinc* 
tion  was  pointed  out.  And  in  Doe  v.  Bennett^  8  Gar.  &  P.  124, 
CoLBBiDOB,  J.,  left  it  to  the  jury  to  find  on  the  facts  whether  the 
deed  was  delivered  as  a  deed  in  the  first  instance,  or  meant  to  be 
an  escrow  and  intimated  a  doubt  whether,  if  not  delivered  as  a  deed 
in  the  first  place  it  would  avail,  where  not  to  become  operative 
until  after  death.  In  Tooley  v.  Dibble,  2  Hill,  641,  a  quitclaim  by 
the  grantee,  during  the  life  of  the  grantor,  was  held  to  attach  to 
the  title  after  the  subsequent  delivery;  but  the  doctrine  was  laid 
down  with  some  qualifications  that  are  not  very  clear,  and  the  case 
is  only  noticeable  as  bearing  on  the  doctrine  of  relation,  which  is 
more  broadly  stated  than  generally  qualified  by  the  cases.  The 
Massachusetts  cases  reserve  the  consideration  of  the  effect  on  such 
a  delivery  of  a  retention  of  control  over  the  title  and  of  revocation. 
In  Fairbanks  v.  Metcalfe  before  cited,  the  deed  was  left  in  escrow, 
upon  conditions  not  performed,  and  the  grantor  resumed  the  deed, 
and  subsequently  delivered  it  himself  to  the  grantee,  and  it  was 
held  there  was  no  relation,  and  that  the  second  delivery  was  the 
only  one  which  could  be  regarded. 

While  a  deed  left  in  escrow  is  frequently  neld  to  relate  back  for 
the  purpose  of  avoiding  the  difiiculty  of  incapacity  of  the  grantor 
or  his  death  occurring  before  the  deed  is  handed  over  by  the 
depositary,  yet  except  for  that  formal  purpose,  there  is  no  univer- 
sal relation.  Intermediate  rights  are  valid  against  the  second 
delivery.  The  doctrine  is  clear  that  the  second  delivery  is  necessary  to 
carry  title,  and  that  the  performance  of  the  condition  must  be  abso- 
VoL.  LX  — 38 
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late  and  accurate,  and  cannot  be  dispensed  with  on  any  otherwise 
substantial  performance.    The  case  of  Watkins  v.  Nasky  L.  R,  :;!0 
Eq.  262,  is  a  very  strong  case  on  this  point,  because  the  fraud  of  the 
depositary  induced  a  third  party  to  believe  the  condition  had  been- 
performed,  but  the  grantors  were  held  not  estopped  by  his  fraud.- 
In  Beekman  v.  Frosty  18  Johns.  544;  s.  c,  9  Am.  Dec  246,  by  a* 
singular  blunder  in  the  head-note,  the  doctrine  of  the  court,  which' 
was  to  this  effect,  is  misrepresented,  and  in  the  digests  the  same  mi^ 
take  has  been  perpetrated.  The  New  York  doctrine  agrees  with  tlM  i 
elsewhere.     In  Arteher  v.  WhaleUy  1  Wend.  179,  a  widow  on  Maro) ' 
22, 18*i2,  deposited  a  release  of  dower  in  escrow,  with  a  note  of  ih  » 
owner  of  the  fee,  to  be  delivered  to  her,  and  the  release  accepted  f  f 
she  gave  up  possession  on  or  before  May  1,  1822.    She  died  Apr;/ 
80th,  and  was  buried  May  1st,  but  had  made  all  her  arrangemcnl^^ 
previously  to  give  up  possession.     The  owner  had  sold  the  land  ii 
a  third  person  on  that  understanding,  and  he  obtained  possessioii 
on  May  1st.     It  was  held  nevertheless  that  the  widow's  represevi* 
tati ves  were  not  entitled  to  the  notes.    In  Hinman  v.   Boothy  2 ) 
Wend.  267,  a  deed  was  left  in  escrow,  to  be  delivered  if  the  grantee 
should  give  bond  to  the  overseers  of  the  poor  to  support  one  J.  B. 
The  grantee  did  support  him  till  he  died,  but  he  did  not  make  o^ 
tender  a  bond  in  reasonable  time,  or  at  all.     It  was  held  that  no 
title  passed  to  the  grantee,  and  that  a  conveyance  by  the  grantor  to- 
other parties  was  valid.    In  Jackson  v.  CeUlin,  2  Johns.  248;  8.  c,  3 
Am.  Dec.  415;  affirmed,  8  Johns.  406,  it  was  held,  not  only  that  a- 
condition  must  be  performed  within  a  reasonable  time,  but  in  that 
case,  at  least,  must  be  performed  by  the  party  specified.     There  a- 
tract  of  40,000  acres  of  land  was  bid  off  by  one  Jones,  and  three 
others  at  a  sheriff's  sale  on  execution  against  George  Croghan,  and 
the  sheriff  left  the  deed  in  escrow,  to  be  delivered,  on  payment  of 
the  purchase-money,  in  July,  1774.     When  the  revolution  shortly 
after  broke  out,  Jones  and  his  associates,  although  committing  no 
overt  act  of  treason,  adhered  to  the  enemy,  and  were  attainted  by 
legislative  act  in  1779.    In  1788  an  act  of  the  legislature  authorized 
the  surveyor-general  to  pay  the  purchase-money,  and  sell  the  landsy 
and  the  controversy  arose  between  his  grantees  and  Croghan^s  heirs.' 
It  was  held  that  the  State  of  New  York  took  no  right,  and  therefore 
could  confer  none  to  stand  in  the  place  of  the  execution  purchasers, 
and  that  their  failure  to  pay  in  time  avoided  the  sheriff's  deed,  aii<t 
left  the  title  in  Croghan  or  his  heirs. 


JANUARY  TERM,  1886.  29^ 

Taft  V.  Taft. 

These  caiseB,  and  many  more  which  might  be  cited,  hold  that 
until  the  delivery  by  the  depositary  in  escrow,  in  conformity  with 
the  conditions  of  holding,  no  title  whatever  passes  to  the  grantee ; 
and  as  already  suggested,  the  only  cases  where  the  nominal  title 
relates  back  are  where,  by  reason  of  death  or  incapacity,  such  rela- 
tion  is  necessary  to  sustain  the  deed.  Bishop  of  BatVs  case,  3- 
Coke,  326,  36ay  BucknaVs  case,  5  Coke,  35.  But  no  such  relation 
is  any  more  effectual  than  is  necessary  for  that  purpose,  and  it  doea 
not  cut  off  intervening  rights  of  third  persons.  The  grantor's  title 
may  be  levied  on,  and  sold  on  execution,  or  otherwise  dealt  with  sa 
as  io  cut  off  the  escrow.  Jackson  v.  Rotoland,  6  Wend.  666;  see 
also  Demesmey  v.  Oravelin,  56  111.  93,  and  cases  before  cited;  Jfur- 
ray  v.  Earl  of  Stair,  2  Bam.  &  C.  82. 

It  is  said  that  where  there  is  a  vested  right,  under  contract,  for 
a  valuable  consideration,  the  validity  of  post-mortem  arrangementa 
stands  on  a  different  footing  from  voluntary  and  revocable  arrange- 
ments. Stanton  v.  Miller,  65  Barb.  58  ;  Bxton  v.  Scott ^  6  Sim.  31; 
Cook  V.  Broion,  34  N.  H.  460,  and  cases  before  cited ;  James  v. 
Vanderhe^/den,  1  Paige,  385.  And  in  Thomas  v.  Sotcards,  25  Wis* 
631,  it  was  held  that  the  deposit  of '  a  deed,  upon  conditions  which 
were  not  set  forth  in  terms,  but  referring  to  agreements  not  men- 
tioned in  the  deed,  did  tiot  operate,  as  a  part  performance  to  take 
the  case  out  of  the  statute  of  frauds,  and  became  nugatoiy. 

If  ifallory  held  the  deed  in  tjuestion  as  Aden  Taft's  agent,  ta 
deliver  it  as  his  deed  when  the  note  should  be  executed,  it  could 
hardly  be  claimed  that  any  such  agency  could  exist  It  remains  ta 
be  seen  whether  there  is  any  rule  of  law  which  will  continue  the 
authority  of  the  depositary  to  act,  when  no  claim  or  contract  existed 
which  the  law  could  recognize  as  valid,  when  Aden  died.  In  law 
this  was  purely  a  voluntary  transaction  and  when  Mallory  took  the 
deed  and  unsigned  note  into  his  custody  defendant  had  no  rights 
whatever  resting  in  contract  The  whole  law  as  to  the  relation 
back  of  an  escrow  in  case  of  subsequently  occurring  death  or  disa- 
bility is  traced  back  to  Shepard's  Touchstone,  and  one  or  two 
ancient  authorities  which  treat  of  it  theoretically  and  without 
explanation.  But  so  far  as  the  authorities  go,  ancient  or  modern, 
they  all  assume  that  the  relation  back  is  founded  on  the  unintended 
or  unexpected  occurrence  of  some  disability  without  which  the 
second  delivery  would  have  been  the  act,  at  its  date,  of  the  grantor 
prevented  without  his  original  design.    The  reported  cases  where 
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such  a  retroactive  effect  has  been  given  are  very  rare.  The  case  of 
Oraham  v.  Oraham^  1  Yes.  Jr.  :275,  was  the  only  one  cited  on  the 
hearing  where  the  grantee  performed  conditions  after  the  death  of 
the  grantor.  In  that  case  there  were  a  series  of  connected  trans- 
actions which  wonld  have  sustained  the  decree  on  other  grounds 
besides  those  of  escrow;  but  in  that  case  as  m  everv  one  which 
seems  to  have  been  considered  the  conditions  to  be  performed  by  the 
grantee  were  contemplated  as  capable  of  performance,  if  not  us  calling 
for  performance  daring  the  life  of  the  grantor,  so  that  if  performed  as 
contemplated  the  transfer  of  the  deed  by  the  depositary  would  have 
been  the  grantor's  delivery  as  of  that  date.  If  any  other  doctrine 
exists  it  is  very  singular  that  there  is  no  trace  of  it  in  the  English 
authorities  from  which  the  law  is  derived  and  on  which  it  must  be 
based  to  take  it  out  of  the  statutes  of  frauds  and  of  wills.  It 
would  make  the  statute  of  wills  of  very  small  efficacy  if  parties  can 
provide  by  verbal  arrangements  for  the  passage  of  their  estates  after 
death  without  the  action  of  trustees,  heirs  or  representatives,  in 
consideration  of  acts  to  be  performed  by  their  grantees  when  they 
will  not  be  alive  to  understand  or  approve  them. 

In  such  a  case  as  this  the  performance  of  the  conditions  by 
defendant  being  a  condition  precedent,  he  could  have  taken  no 
interest  in  the  estate  until  January,  1880,  and  up  to  that  time  there 
was  no  trastee  to  hold  a  title,  and  it  must  have  been  in  the  heirs- 
at-law.  Nothing  could  have  been  done  during  Aden  Taft's  life  to 
entitle  defendant  to  the  land,  and  the  failure  to  obtain  a  delivery 
during  life  was  therefore  not  the  result  of  casualty  or  unforeseen 
events,  but  was  the  very  essence  of  the  condition  itself.  The  absence 
of  any  hint  of  the  validity  of  such  a  deposit  in  escrow  among  the 
numerous  cases  to  be  found  where  escrows  have  been  treated  of  is 
very  convincing  proof,  that  in  the  absence  of  any  contract  relations 
requiring  a  conveyance,  no  such  arrangement  can  be  valid.  It  is 
as  distinctly  a  testamentary  provision  as  if  it  had  been  embodied  in 
a  will.  But  inasmuch  as  it  rests  chiefly  in  parol  it  lacks  the  statu- 
tory requisites  of  a  devise  which  required  no  probate  at  common 
law.  although  it  does  in  this  State. 

There  is  no  reason  of  public  policy  which  wonld  justify  the 
enlargement  of  the  range  of  cases  where  a  title  can  rest  for  any 
of  its  essentials  upon  parol  evidence.  Some  of  the  earlier  authori- 
ties evidently  contemplate  that  all  escrows  should  be  evidenced  by 
writing.     Such  however  does  not  appear  to  be  the  modern  rule. 
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It  is  easy  to  see  how  difficnlt  it  must  be  to  be  sure  of  the  facts 
when  the  immediate  parties  have  become  iucapable  of  explaining 
them.  Bat  to  allow  the  performance  of  unwritten  conditions  to  be 
purposely  postponed  till  niter  death  would  be  to  practically  remove 
the  restraints  against  jmrol  and  nuncupative  wills,  and  to  leave 
heirs  and  representatives  unprotected  against  the  divestiture  of  their 
estates  by  testimony  which  they  have  no  means  of  contradicting. 

Finding  no  support  fur  such  consequences  in  the  authorities,  and 
seeing  none  in  legal  principles,  we  think  the  conveyance  must  be 
held  invalid. 

The  judgment  must  be  reversed,  and  the  case  remanded  for  a 

new  trial. 

JudgmmU  reversed  and  case  remanded. 

The  other  justices  concurred. 


HAeesBTT  Y,  VmixT  akd  Pbbs  Mabqusttb  Railroad  Oovpaky. 

(IS]fioh.8n.) 

Carrier '^raOroad  eondnetor  taking  fare  beifond  anUhorily  —  Section  of  pae* 

$enffer» 

The  plaintiff  took  fMsaage  on  defendant's  railroad,  asked  the  conductor  the 
fare  to  his  destination,  which  as  the  plaintiff  knew  was  a^  short  distance  off 
the  defendant's  line,  was  informed  of  the  amoant,  and  paid  it  to  the  con* 
daetor,  receiving  a  check.  At  W.,  the  end  of  the  defendant's  road,  he 
changed  cars,  giving  np  his  check,  and  that  car  was  switched  off  on  another 
mad.  The  conductor  had  really  charged  and  taken  fare  only  to  W.»  and 
had  no  authority  to  take  fare  beyond.  The  new  conductor  on  the  second 
load  demanded  the  additional  fare,  which  the  plaintiff  refused  to  pay,  and 
he  was  ordered  off,  and  left  the  train  without  force  or  indignity  on  the  part 
of  the  trainmen.    Held,  that  he  could  not  recoTer.    (See  note,  p.  807;) 

ACTION  for  ejection  from  railway  train*    The  opinion  states  the 
case.     The  phiintiff  had  judgment  below* 

Wiener  dt  Draper  and  William  L.  Webbery  for  appellant* 
Dickinson,  Thurber  dt  Hostner^  for  plaintiff* 

Morse,  J*     PlaintiflT  sued  the  defendant   and   the   Michigan 
Central  Railroad  Company  jointly  in  trespass  on  the  case  for  inju- 
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ries  resulting,  as  he  claimed,  from  an  ejection  from  the  car  of  the 
latter  company  near  Dearborn  station.  On  the  trial  the  Circuit 
jadge  directed  the  jury  to  find  a  verdict  for  the  Michigan  Central, 
but  submitted  the  case  as  against  the  defendant  to  their  considera- 
tion. 

Verdict  and  judgment  resulted  for  plaintiff  in  the  sum  of  $1,600, 
from  which  judgment  defendant  appeals  to  this  court  upon  writ  of 
-error. 

The  showing  for  plaintiff  was  substantially  as  follows: 

The  defendant  runs  and  operates  a  railroad  from  Bay  City  to 
Toledo,  and  its  track  crosses  the  Michigan  Central  at  Wayne 
Junction.  Here  a  car  with  the  passengers  for  Detroit  and  points 
between  this  junction  and  that  city  is  switched  off  and  attached  to 
the  Michigan  Central  train,  which  train  and  the  car  so  attached  is 
managed  and  run  into  Detroit  solely  and  exclusively  by  the  em- 
j)loyees  of  the  Central. 

The  defendant  corporation  sells  through  tickets  from  Bay  City 
and  other  points  along  its  road  to  Detroit,  which  are  good,  by 
iurangement,  on  the  Central,  and  advertises  at  Bay  City  through 
trains  to  Detroit. 

.  The  plaintiff,  Dennis  Haggerty,  a  boiler-maker  about  forty-seven 
jears  of  age,  residing  in  Detroit  about  a  mile  from  what  is  known 
as  the  Orand  Trunk  Junction,  in  June,  1885,  went  to  Bay  City  to 
look  for  work,  going  there  by  another  route. 

Saturday  June  16,  1885,  he  started  for  home  about  11:15  A.  x., 
taking  one  of  defendant's  trains  at  Eleventh  street,  in  Bay  City. 
He  entered  a  smoking  car  and  took  a  seat.  After  the  train  had 
started  the  conductor  came  along  and  asked  for  his  ticket  or  his 
fare.  Plaintiff  had  no  ticket  and  told  the  conductor  that  he 
lived  in  Detroit,  not  far  from  the  Orand  Trunk  Junction,  and 
wanted  to  get  off  there,  and  asked  him  the  fare.  The  conductor 
said  it  would  be  13.10,  which  he  paid  and  received  a  red  ticket  or 
check,  which  he  put  in  his  hat.  Plaintiff  knew  the  regular  fare  to 
Detroit  was  $3.25,  and  that  this  junction  was  about  three  miles  out 
from  the  Detroit  depot. 

When  near  Wayne  a  brakeman  came  into  the  car  and  sang  out, 
**  passengers  for  Detroit  will  take  second  back  car.''  Plaintiff  took 
his  satchel  and  went  back  into  the  car  designated.  Soon  after  the 
conductor  came  in  and  took  the  check  out  of  his  hat.  Plaintiff 
supposed  he  was  taking  up  all  the  Detroit  checks.    The  conductor 
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nid  nothing  to  him  at  any  time  that  the  fare  asked  only  paid  to 
Wayne,  though  it  appeared  on  the  trial  that  93.10  was  the  exact  fare 
from  Bay  Oity  to  Wayne  Junctioo.  Plaintiff  supposed  he  had  paid 
his  fare  to  Grand  Trunk  Junction. 

After  leaving  Wayne  a  new  conductor  came  around  taking  up 
tickets  and  asked  plaintiff  for  his  fare.  Plaintiff  told  him  that  he 
had  paid  to  Grand  Trunk  Junction,  and  in  what  manner.  The 
conductor  said  he  must  pay  fifty-five  cents,  the  local  fare,  or  be  put 
off,  as  he  could  not  ride  without  a  ticket  or  the  payment  of  fare. 
Plaintiff  only  had  twenty-five  or  thirty  cents.  Plaintiff  knew  the 
regular  line  of  the  Flint  ft  Pere  Marquette  road  went  to  Toledo, 
and  not  to  Detroit,  and  knew  that  its  cars  running  into  Detroit  did 
so  on  the  Central  track;  knew  that  the  train  he  embarked  on  went 
on  that  day  to  Toledo,  and  that  the  car  he  was  in  had  been  de- 
tached therefrom,  switched  upon  the  other  road,  and  then  attached 
to  a  Central  train. 

Before  reaching  Dearborn  the  train  slowed  up  and  the  conductor 
ordered  the  plaintiff  to  get  off  the  car,  which  he  did.  No  violence 
or  indignity  was  offered  him  by  the  conductor  or  any  of  the  train* 
men,  nor  was  he  touched  by  them,  but  he  felt  some  shame  and 
mortification  because  of  the  ejection  in  the  presence  of  the  passen- 
gers. The  plaintiff  was  not  injured  in  any  way  by  the  act  of  get- 
ting or  jumping  off  the  car. 

It  was  raining  at  the  time,  and  plaintiff  walked  a  few  rods  to  a 
grocery,  taking  shelter  under  the  awning.  He  was  w^t  before  ho 
got  there  as  he  claimed.  He  waited  until  it  cleared  up  a  little 
and  then  walked  along  the  railroad  track  home,  passing  Dearborn 
station  without  stopping.  Two  trains  passed  him  while  he  was 
going.  It  rained  more  or  less  that  afternoon.  He  arrived .  home 
at  six  p.  M.  very  wet.  In  the  morning  he  felt  stiff.  Was  around 
the  house  unwell  two  or  three  days;  then  sent  for  a  doctor  who 
attended  him  from  June  20  to  June  25.  Was  unable  to  work  for 
about  three  weeks.  Doctor's  bill  for  attendance  and  medicine 
amounted  to  eight  or  nine  dollars.  Wages  were  worth  about  that 
time  $2.75  per  day.  His  illness  was  acute  rheumatism  in  leg  or 
thigh.  Has  not  been  able  to  work  as  well  since  as  before  his  sick- 
ness. 

It  also  appears  without  contradiction  by  the  testimony  of  David 
Edwards,  assistant  manager  of  defendant's  road,  a  witness  sworn 
on  plaintiff's  behalf,  that  the  tickets  sold  by  the  Flint  ft  Pere  Mar- 
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qnette  railroad,  which  by  arrangement  are  good  for  transportatiua 
over  the  Michigan  Oentral  to  Detroit,  are  coupon  tickets  consisting 
of  two  parts.  The  first  part  is  taken  up  by  d^endant's  conductors, 
and  the  balance  left  for  the  Oentral  conductors  to  take  up.  He 
also  says,  which  is  not  disputed: 

'^  Our  conductors  are  only  authorized  to  collect  as  far  as  our  road 
goes,  to  Wayne  Junction,  on  a  Detroit  passenger.  They  are  not  au- 
thorized to  accept  cash  fare  to  any  point  off  the  line  of  the  Flint  & 
Pere  Marquette  railroad.  When  a  passenger  haying  entered  the  train 
of  the  Flint  ft  Pere  Marquette  Bailroad  Oompany  under  those  cir- 
cumstances reaches  Wayne  and  passes  upon  the  Michigan  Oentral 
line,  the  Michigan  Oentral  collects  the  regular  local  fare,  fifty-five 
cents,  I  believe,  from  Wayne  to  Detroit  It  is  the  same  from  Wayne  to 
the  Grand  Trunk  Junction,  I  think.  Under  this  arrangement  be- 
tween the  Michigan  Oentral  and  the  Flint  ft  Pere  Marquette  compa- 
nies, the  Flint  ft  Pere  Marquette  company  has  no  control  whatever 
over  the  Michigan  Oentral  after  their  cars  or  passengers  pass  to  the 
line  of  the  Michigan  Oentral  company.  The  Michigan  Oentral 
engines  and  trainmen  operate  and  run  the  trains  from  Wayne  to 
Detroit,  and  the  Flint  ft  Pere  Marquette  have  nothing  to  do  with 
it.  In  case  a  through  car  passes  over  the  road,  it  is  taken  by  the 
engines  of  the  Michigan  Central  at  Wayne  and  hauled  to  Detroit.'' 

The  train  that  plaintiff  took  was  advertised  as  a  through  train  to 
Detroit.  The  company  has  a  little  ticket  oflSce  at  Eleventh  street 
in  Bay  Oity,  where  plaintiff  got  on,  but  does  not  require  persons  to 
buy  tickets  before  entering  the  cars  there.  If  a  passenger  pays  his 
fare  on  the  train,  the  conductor  has  no  power  to  take  pay  further 
than  Wayne,  and  when  the  passenger  leaves  defendant's  road  there, 
and  his  car  is  attached  to  the  Michigan  Oentral  train,  he  is  on  the 
same  footing  as  any  other  passenger  on  that  road  going  from  Wayne 
to  Detroit  or  any  intervening  point. 

It  is  a  frequent  occurrence  for  passengers  to  get  on  at  Eleventh 
st^et  without  tickets,  and  there  has  never  been  any  objection  to 
taking  fare  on  the  cars  or  any  remonstrance  made  to  passengers  for 
getting  on  there  without  tickets.  It  was  conceded  by  the  plaintiff's 
counsel  upon  the  trial  that  as  far  as  the  Michigan  Oentral  was  con- 
cerned the  ejection  of  the  plaintiff  was  lawful,  and  that  the  plain- 
tiff could  only  recover  from  that  company  damages  for  putting  him 
off  at  an  improper  place  or  time. 

[Omitting  a  question  of  damages.] 
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But  s  more  serious  question  arises  as  to  his  right  to  recover  at  alL 
The  defendant's  counsel  asked  the  court  to  instruct  the  jury  that 
the.plaintifl  had  no  rightof  action  under  either  count  of  the  declara- 
tion, there  being  two  counts ;  and  also  that,  it  being  undisputed 
that  the  cash  fare  from  Bay  City  to  Wayne  Junction  was  tS.lO,  the 
plaintiff,  having  only  paid  that  amount,  was  not  entitled  to  further 
transportation,  and  could  not  recover. 

The  theory  of  plaintiff's  declaration  is,  so  far  as  it  charges  lia- 
bility upon  the  Flint  &  Pere  Marquette  Railroad  Company,  that  the 
plaintiff  paid  to  said  company  the  full  price  and  value  required  and 
demanded  by  it  for  his  passage  from  Bay  Oity  to  Orand  Trunk 
Junction;  that  the  company  received  and  accepted  it,  and  by  so 
doing  entered  into  an  agreement,  and  it  became  its  duty  to  protect 
him  from  ejection  from  the  cars  of  the  Michigan  Central,  and  to 
goaranly  him  safe  conveyance  to  his  destination. 

The  Circuit  judge  instructed  the  jury  upon  the  same  theory  as 
follows:  ''The  plaintiff,  in  his  statement,  makes  out,  as  I  regard 
it,  9k  prima  facie  case.  As  I  understand  the  plaintiff's  statement, 
he  bought  a  right  from  Bay  City  to  the  Orand  Trunk  Junction  of 
a  conductor  of  the  Flint  ft  Pere  Marquette  road,  for  which  he  paid, 
he  claims,  the  amount  the  conductor  charged  him,  $3.10,  and  in 
evidence  of  which  he  received  a  check  which  the  conductor  gave 
him.  Now  on  that  check  there  was  no  writing,  no  printing;  it 
was  a  colored  check,  which  was  put  into  his  hat,  as  he  says,  and  he 
received  it  as  the  evidence  of  his  right  to  ride.  If  his  statement  is 
correct,  the  conductor  did  not  tell  him  he  would  need  a  ticket; 
didn't  teU  him  he  would  need  any  different  arrangement;  didn't 
tell  him  that  would  take  him  only  to  Wayne  Junction;  but  actually 
accepted  his  fare  to  the  Orand  Trunk  Junction,  t3.10,  and  by  that 
means  gave  him  a  right,  so  far  as  the  Flint  &  Pere  Marquette  com- 
pany  is  concerned,  to  ride  to  Orand  Trunk  Junction.  Whether 
that  was  the  full  fare  to  Orand  Trunk  Junction  is  something  you 
have  nothing  to  do  with.  The  conductor  represented  the  company, 
and  representing  the  company,  the  plaintiff  had  a  right  to  rely 
upon  the  information,  and  he  had  a  right  to  believe  he  had  paid 
for  a  ride  to  the  Orand  Trunk  Junction.'' 

And  Trader  the  evidence  to  support  the  theory  of  the  plaintiff's 

declaration,,  it  must  be  claimed,  as  the  Circuit  judge  charged,  and 

as  plaintiff's  counsel  here  contend,  that  the  conductor,  as  the  agent 

of  the  company,  contracted  in  behalf  ^of  the  defendant  to  carry  the 
Vol.  LX  — 39 
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plaintiff  to  Grand  Trunk  Junction,. and  that  the  conductor  had 
power  and  authority  to  make  such  contract.  The  argument  is 
made  that  the  conductor,  taking  the  fare  as  he  did,  ginng.the 
plaintiff  no  information  that  the  fare  so  paid  would  not  take  him 
to  his  destination,  and  permitting  him  to  enter  upon  the  last  stage 
of  his  journey,  changing  into  the  car  to  be  switched  off,  without 
giving  him  even  a  hint  that  he  could  ride  no  further  without  pay- 
ing local  fare  on  the  other  road»  bound  the  company,  by  these  acts, 
to  provide  the  plaintiff  passage  on  the  Michigan  Oentral  to  the 
Junction,  and  established  its  liability  for  all  damages  occurring  to 
the  plaintiff  by  reason  of  his  expulsion  from  the  car  by  the  employees 
of  the  Centnd. 

As  heretofore  shown  by  the  undisputed  evidence,  the  conductor 
had  no  authority  from  the  defendant  to  make  any  contract  for 
passage  on  the  line  of  the  Michigan  Oentral  road,  or  to  collect  any 
fare  in  such  cases  as  the  plaintiff's  beyond  Wayne  Junction.  He 
only  took  the  fare  to  that  point.  He  did  not  tell  plaintiff  he  could 
ride  any  further,  but  when  the  plaintiff  said  he  wanted  to  pay  to 
Grand  Trunk  Junction,  told  him  the  fare  was  tS.lO,  and  received 
it  without  saying  any  thing.  The  plaintiff  understood  he  had  paid 
the  whole  distance,  and  the  conductor  did  not  undeceive  him.  But 
even  if  the  conductor  had  told  him  in  so  many  words  that  he  could 
ride  for  the  amount  paid,  to  the  point  of  destination  stated  by 
plaintiff,  it  would  not  have  altered  the  case  if  the  conductor  had  no 
authority  to  make  such  an  agreement.  No  evidence  was  intro- 
duced showing  any  action  by  the  defendant  by  which  the  plaintiff 
was  induced  to  believe  that  the  conductor  had  any  authority  to  col« 
lect  fare  or  grant  rides  beyond  Wayne  Junction. 

The  case  then  must  rest  upon  the  general  principle  that  an  agent, 
to  bind  his  principal,  must  act  within  the  scope  of  his  agency.  In 
the  absence  of  any  testimony  showing  that  the  defendant  allowed 
its  conductors  to  collect  fare  from  Bay  Oity  and  other  points  to 
Detroit,  or  to  places  bekween  Detroit  and  Wayne,  there  was  no  rea- 
son for  holding  that  the  conductor  in  this  case  could  bind  the  com- 
pany as  claimed  by  plaintiff^s  counsel.  To  hold  this  would  be 
equivalent  to  holding  that  the  conductor  might  have  collected  the 
fare  to  New  York,  and  thereby  bound  the  defendiint  to  furnish 
oassage  over  its  connecting  lines  to  that  point.  There  being  nu 
express  authority  conferred  upon  this  conductor  to  make  any  such 
contract,  nor  any  usage  or  facts  connected  with  his  position  from 
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which  such  authority  oan  be  implied,  the  plaintiff  cannot  baae  a 
chum  for  damages  upon  his  condoct  or  acts  in  this  case. 

It  is  a  matter  within  the  common  observation  and  knowledge  of 
the  travelling  pnblic,  that  when  passage  is  sold  by  one  railroad 
company  over  connecting  roads  to  any  point,  tickets  are  issned  with 
coapons,  consisting  generally  of  as  many  parts  as  there  are  differ- 
ent  lines  of  road  to  be  travelled  over,  and  that  conductors  only 
take  fare,  with  or  without  tickets,  upon  the  line  of  their  own 
roads.  There  is  nothing  to  show  that  plaintiff  was  not  aware  of 
this  general  rule,  nor  that  there  was  any  thing  in  the  manner  of 
defendant's  conducting  its  road  to  give  him  reason  to  believe  that 
its  practice  was  otherwise.  The  plaintiff  could  not  enlarge  the 
scope  of  the  conductor's  agency,  or  increase  defendant's  liability, 
because  of  the  belief  in  his  mind  that  he  had  paid  the  conductor  to 
Grand  Trunk  Junction,  when  in  reality  he  had  only  paid  to  Wayne. 

The  record  clearly  shows  that  the  plaintiff,  under  his  own  state- 
ment, had  no  cause  of  action  against  the  defendant,  and  the  court 
should  have  so  informed  and  instructed  the  jury. 

The  judgment  is  reversed  and  a  new  trial  ordered,  with  costs. 

The  other  justices  concurred.  Judgment  reversed. 

NoTB  BT  THV  Rkfobter. —  Where  a  passenger  had  paid  for  and  obtainedp  as 
lie  sapposed,  a  ticket  entitling  him  to  passage  to  his  destination,  but  which 
hy  mistake  of  the  ticket  agent  only  entitled  to  passage  to  a  nearer  point,  and 
before  reaehing  his  destination  he  was  ejected,  U  was  said  that  he  might 
leeoyer  in  an  action  for  breach  of  contract.  Frederick  v.  Marquette,  ete.,  A 
€b..  87  Mich.  848.    To  same  effect,  C.  B.  A  0.  B,  Co.  t.  Oriffln,  08  HL  4M. 


Bbohbon  y.  Bbuob. 

(IS  Mioh.  407.) 

LSbd  -^  f^ewpaper — eandidalefor  office. 

A  publication  in  a  newspaper,  falsely  imputing  a  crime  to  a  candidate  for  pnb- 
lie  oflBce,  is  actionable.     The  defendant's  honest  belief  of  its  truth  may 
'  mitigate  damages.* 

LIBEL.    The  opinion  states  the  case.    The  defendant  had  judg- 
ment below. 

"See  Jenee  ▼.  TowTieenSe  Admsc,  (21  Fla.  481),  58  Am.  Rep.  678. 


308  MICHIGAN, 


fiionaon  ▼.  Brace. 


Olidden  dk  Marsh  and  Frank  Dumon,  for  appellant 
Shne  £  Hyde,  for  defendant 

Ohaxpliht,  J.  At  the  general  election  in  the  year  1882  the 
plaintiff  was  a  candidate  for  Congress. 

The  defendant  was  then  editor  and  pnblisher  of  the  Big  Rapids 
Current,  a  newspaper  pablished  in  the  city  of  Big  Rapids,  in  the 
county  of  Mecosta,  and  circulated  in  that  and  other  counties  in  the 
congressional  district  which  was  sought  to  be  represented  in  Con- 
gress by  the  plaintiff,  as  well  as  in  other  counties  of  the  State  out- 
side of  said  district 

The  defendant,  through  the  columns  of  his  newspaper,  opposed 
the  election  of  the  plaintiff  to  the  oflSce  for  which  he  was  a  candi- 
date, and  supported  the  election  of  the  opposing  candidate.  After 
the  plaintiff  was  placed  in  nomination  for  the  office,  and  before  the 
election  to  be  held  for  representatiye  in  Congress,  the  defendant 
published  in  his  paper  and  circulated  throughout  the  district,  and 
sent  the  same  to  exchanges  in  other  parts  of  tbe  State,  certain 
articles  concerning  the  plaintiff  which  the  plaintiff  claims  to  bo 
libellous,  and  this  action  is  brought  to  recover  damages  therefor. 

The  defendant  pleaded  the  general  issue,  and  gave  notice: 

(1)  That  he  would  prove  that  he  was  justified  in  so  doing,  for  the 
joeason  that  the  alleged  defamatory  matter,  and  the  several  state- 
ments in  the  articles  so  published  by  defendant,  were  each  true  in 
substance  and  in  fact  as  published;  and 

(2)  That  the  same  was  a  privileged  communication,  and  state- 
ments therein  were  bona  fide  comments  upon  the  acts  and  state* 
ments  of  said  plaintiff  of  the  several  matters  referred  to  therein, 
and  of  the  acts,  statements  and  conduct  of  the  plaintiff  in  reference 
thereto,  and  of  and  concerning  the  plaintiff  as  a  public  man, 
and  made  for  the  public  good,  and  were  published  as  such  com- 
ments without  any  malicious  intent  or  motive  whatever. 

At  the  trial  the  publication  was  not  disputed,  neither  can  it  be 
disputed  that  the  article  is  libellous  if  not  true.  It  charged  him 
with  the  crime  of  forgery;  of  the  theft  of  deposits  of  poor  men  and 
women;  and  of  cheating  laboring  men  of  their  hard  earningi. 
Two  questions  are  raised  upon  the  charge  of  the  court: 
(1)  Upon  the  correctness  of  his  instructions  relative  to  the  privi* 
leged  character  of  the  publication;  and 
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(2)  Upon  his  instructions  relative  to  the  mitigation  of  damans. 

The  learned  jadge,  after  stating  that  privileged  commniiications 
are  of  two  kinds,  and  defining  and  illustrating  what  is  absolute 
privilege,  instructed  the  jury  relative  to  qualified  privilege  as 
follows: 

**  There  is  another  kind  of  privilege  which  is  not  absolute,  but 
which  is  conditioned  on  a  theory  that  there  is  no  malice  on  the  part 
of  tho  person  uttering  the  communication  or  publishing  the  libel. 
It  is  competent  —  it  is  justifiable — for  the  press  to  comment  upon 
the  character  and  standing  —  intellectually,  morally,  physically  and 
otherwise  —  of  a  man  who  offers  himself  as  a  candidate  for  office  of 
trnst.  I  say  it  is  competent  to  do  that,  depending  of  course  upon 
the  circumstances  of  the  case  and  the  surroundings. 

When  a  man  sees  fit  to  take  the  stand  before  his  constituency  for 
a  public  position  and  public  honors,  he  thereby,  to  a  certain  extent, 
makes  himself  public  propeHy,  subjects  himself  to  criticism  by  his 
constituency.  And  if  it  is  made  to  appear  that  the  criticism  is 
just,  is  proper,  is  made  in  good  faith,  is  made  without  malice  and 
for  the  public  good,  for  the  purpose,  as  supposed  by  the  person  at 
the  time,  to  prevent  an  incompetent  and  unfit  and  unsuitable  per- 
son from  receiving  the  majority  of  the  votes  of  the  electors  of  the  dis- 
trict, or  as  the  case  may  be,  that  article  is  prima  facie  privileged, 
and  the  law  will  require  of  the  party  who  complains  of  the  article 
to  show  that  the  same  was  published  with  bad  motives,  and  not  for 
good  ends  and  purposes.  *  *  *  When  that  is  shown  that 
privilege  vanishes,  and  it  is  no  longer  a  protection  to  the  person 
apparently  covered  by  it  in  the  first  instance. 

In  this  case,  gentlemen,  it  appears  beyond  dispute,  that  at  the 
time  of  the  publication  of  these  articles,  Mr.  Bronson  was  a  candi- 
date on  a  fusion  ticket  for  Oongress  from  this  congressional  district, 
and  was  then  before  the  people  for  that  purpose.  These  articles 
were  published  of  and  concerning  him,  reflecting  upon  his  charac- 
ter and  standing  as  a  man,  and  his  connection  with  the  Exchange 
Bank,  etc.  And  it  is  claimed  by  Mr.  Bruce  that  he  published  these 
with  good  motives  and  for  justifiable  ends,  and  with  no  malice  what-^ 
ever.  That  is  his  claim.  If  that  is  true;  if  he  had  no  malice,  no 
disposition  to  specially  injure  this  man,  Mr.  Bronson,  but  pub- 
lished the  same  in  good  faith,  honestly  believing  that  the  occasion 
required  it,  then  the  communication  is  privileged,  and  the  plaintiff 
cannot  recover  in  this  suit,  even  though  the  communications  them- 
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selves  were  false;  because  if  they  were  privileged  by  the  occasion, 
that  is  a  complete  justification  to  the  action.  Right  here  is  the 
starting  point  in  the  case:  Were  the  articles  privileged?  They  are 
prima  facie  privileged  by  the  occasion,  in  my  judgment,  and  I  so 
charge  you  as  matter  of  law.  But  it  will  be  for  yon  to  deter- 
mine whether  this  man  Bruce,  in  the  publication  of  the  article, 
was  actuated  by  private  malice  or  malice  of  any  sort,  at  that  time. 
If  so,  then  that  privilege  ceased/' 

The  Constitution  of  this  State  provides  that  ''no  law  shall  ever  be 
passed  to  restrain  or  abridge  the  liberty  of  speech  or  of  the  press; 
but  every  person  may  freely  speak,  write  and  publish  his  sentiments 
on  all  subjects,  being  responsible  for  the  abuse  of  such  right  .'^ 
Article  4,  §  42. 

The  publisher  of  a  newspaper  possesses  no  immunity  from  lia- 
bility in  publishing  a  libel,  other  or  different  from  any  other  per- 
son. The  law  makes  no  distinction  between  the  newspaper  pub- 
lisher and  any  private  person  who  may  publish  an  article  in  a 
newspaper  or  other  printed  form;  and  if  either  abuses  the  right  to 
publish  his  sentiments  on  any  subject  and  upon  any  occasion,  he 
must  defend  himself  upon  the  same  legal  ground. 

As  was  said  by  the  Sapreme  Court  of  West  Virginia  in  Sweeney 
▼.  Baker,  13  W.  Va.  183;  8.  c,  31  Am.  Rep.  767: 

''  The  fact  that  one  is  a  candidate  for  office  in  the  gift  of  the 
people  affords,  in  many  instances,  a  legal  excuse  for  publishing 
language  concerning  him  as  such  candidate  for  which  publication 
there  would  be  no  legal  excuse  if  he  did  not  occupy  the  position  of 
such  candidate,  whether  the  publication  is  made  by  the  proprietors 
of  a  newspaper,  or  by  a  voter  or  other  person  having  an  interest  in 
the  election.  The  conduct  and  actions  of  such  candidate  may  be 
freely  commented  upon,  his.acts  may  be  canvassed,  and  his  conduct 
boldly  censured.  Nor  is  it  material  that  such  criticism  of  conduct 
should,  in  the  estimate  of  the  jury,  be  just.  The  right  to  criticise 
the  action  or  conduct  of  a  candidate  is  a  right,  on  the  part  of  the 
party  making  the  publication,  to  judge  himself  of  the  justness  of 
the  criticism.  If  he  was  liable  for  damages  in  an  action  for  libd 
for  a  publication  criticising  the  conduct  or  action  of  such  a  candi- 
date,  if  a  jury  should  hold  his  criticism  unjust,  his  right  of  criticism 
would  be  a  delusion,  a  mere  trap.  The  only  limitation  to  the  right 
of  criticism  of  the  acts  or  conduct  of  a  candidate  for  an  office  in  the 
gift  of  the  people  is  that  the  criticism  be  bona  fide.     As  this  right 
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of  criticism  is  confined  to  the  acts  or  conduct  of  such  candidate, 
whenever  the  facts  which  constitute  the  act  or  conduct  criticised 
are  not  admitted,  they  must  of  course  be  proven.  *  *  *  His 
talents  and  qualification,  mentally  and  physically,  for  the  office  he 
asks  at  the  hands  of  the  people  may  be  freely  commented  on  in 
publications  in  a  newspaper,  and  though  such  comments  be  harsh 
and  unjust,  no  malice  will  be  implied;  for  these  are  matters  of 
opinion  of  which  the  voters  are  the  only  judges;  but  no  one  has  a 
right  by  publication  to  impute  to  such  candidate,  falsely,  crimes, 
or  publish  allegations  affecting  his  character  falsely/' 

The  authorities  are  numerous,  and  fully  sustain  the  position, 
that  a  publication  in  a  newspaper  concerning  either  a  public  officer, 
or  a  candidate  for  an  elective  office,  which  falsely  imputes  to  him  a 
crime,  is  not  privileged  by  the  occasion,  either  absolutely  or  quali- 
fiedly,  but  such  publication  is  actionable  per  se;  the  law  imputmg 
malice  to  the  publisher  or  author.  Com.  v.  Clappy  4  Mass.  165; 
Curtis 'v,  Mussey^  6  Gray  261;  AldridgeY.  Press  Prtniinff  Co,j  9 
Minn.  133  (Gil.  123);  Sedy  v.  Blair,  Wright  (Ohio),  358,  683; 
Roai  V.  King^  7  Cow.  613;  King  v.  Root,  4  Wend.  113;  Rearick 
T.  Wilcox,  81  ni.  77,  81;  Com.  v.  OdeU,  3  Pittsb.  449,  459;  Brewer 
V.  Weekley,  2  Overt.  99;  s.  c,  5  Am.  Dec.  656. 

It  was  said  by  Mr.  Justice  Oampbell,  in  the  case  of  Detroit  Daily 
Pasty.  Mc Arthur,  16  Mich.  451,  that  **  The  law  favors  the  freedom  of 
the  press  so  long  as  it  does  not  interfere  with  private  reputation  or 
other  rights  entitled  to  protection.  And  inasmuch  as  the  newspaper 
press  is  one  of  the  necessities  of  civilization  the  conditions  under 
which  it  is  required  to  be  conducted  should  not  be  unreasonable  or 
vexatious. ''  And  again :  ''  Where  the  wrong  done  consists  in  a  libel, 
which  can  never  be  accidental,  the  publishing  is  therefore  always 
imputed  to  a  wrong  motive,  and  that  motive  is  called  malicious.'' 

In  Whittsmore  v.  Weiss,  33  Mich.  353,  Chief  Justice  Cooley 
said:  ''  The  judge  charged  the  jury  that  malice  is  to  be  presumed 
from  the  publication  and  its  falsity;  that  to  rebut  this  presumption 
defendants  must  prove  that  they  made  the  publication  in  good 
faith,  believing  it  to  be  true  in  all  its  essential  parts  and  for  a 
proper  purpose.  Defendants  insist  that  the  purpose  is  immaterial 
if  they  believe  what  they  published  and  made  the  publication  m 
good  faith.  This  might  be  so  if  the  publication  had  been  true, 
but  good  faith  cannot  protect  a  false  publication,  nor  can  one 
excuse  himself  for  making  a  mistaken  assault  upon  his  neighbor's 
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repatatioQ  by  showing  the  absence  of  noHlioe  when,  even  had  his 
charge  been  true,  there  was  no  purpose  in  bringing  the  matter  to 
pablic  notice.  If  one  makes  an  attack  which  the  occasion  does  not 
justify  there  is  no  injustice  in  requiring  him  to  show  the  tmth." 

In  Bailey  v.  Kalamazoo  Publinhing  Co,,  54  Mich.  251,  257,  Chief 
Justice  Campbell  said:  ^'The  public  are  interested  in  knowing 
the  character  of  candidates  for  Congress,  and  while  no  man  can  law- 
fully destroy  the  reputation  of  a  candidate  by  falsehood,  yet  if  an 
honest  mistake  is  made,  in  an  honest  attempt  to  enlighten  the 
public,  it  must  reduce  the  damages  to  the  minimun  if  the  fault 
itself  is  not  serious,  and  there  should  be  no  unreasonable  responsi- 
bility when  there  is  no  actual  malice." 

In  People  y.  Delroit  Post  £  Tribune  Co.,  64  Mich.  457,  462,  Mr. 
Justice  Sherwood  said:  ''There  can  be  no  question  at  this  late 
day  but  that  the  public  newspaper  has  the  right  (whether  it  shall 
be  regarded  as  its  duty  or  not)  to  discuss  those  matters  which  relate 
to  the  life,  habits,  comfort,  happiness  and  welfare  of  the  people. 
In  doing  so  it  may  state  facts,  draw  its  own  inferences  and  give  its 
own  views  upon  the  facts  It  may  err  in  its  deductions,  and  if 
they  are  false  they  are  not  actionable  unless  special  damages  arc 
shown;  but  false  assertions,  when  they  impute  the  commission  of 
a  crime,  are  actionable,  and  when  not  based  upon  any  facts,  legally 
tending  to  prove  the  facts  imputed,  the  publication  cannot  be  said 
to  be  privileged.*' 

These  excerpts  from  the  decisions  of  this  court  show  that  they 
are  in  harmony  with  the  authorities  cited  from  other  courts.  The 
electors  of  a  congressional  district  are  interested  in  knowing  the 
truth,  not  falsehoods,  concerning  the  qualifications  and  character 
of  one  who  offers  to  represent  them  in  Congress,  and  it  is  the  right 
and  privilege  of  any  elector,  or  person  also  having  an  interest  to  be 
represented,  to  freely  criticise  the  act  and  conduct  of  such  candi- 
date, and  show,  if  he  can,  why  such  person  is  unfit  to  be  intrusted 
with  the  office,  or  why  the  suffrages  of  the  electors  should  not  be 
cast  for  him.  But. defamation  is  not  a  necessary  and  indispensable 
concomitant  of  an  election  contest.  ''Slander,"  says  Judge  Oveb- 
TON,  "  is  no  more  justifiable  when  spoken  of  a  man  with  a  view  to 
his  election  than  on  any  other  occasion.  Unhappy  indeed  would 
l)e  any  people  when  in  the  exercise  of  one  right  you  destroy  as 
important  a  one.  Let  his  talents,  his  virtues  and  such  vices  as  are 
likely  to  affect  his  public  character  be  freely  discussed,  but  no 
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falsehoods  be  propagated."  To  hold  that  false  charges  of  a  defam- 
atory character  made  against  a  candidate  are  privileged  as  matters 
of  law,  if  made  in  good  faith,  and  that  the  party  making  them  ift 
absolntely  shielded  against  liability,  it  seems  to  me  is  a  most  per- 
nicioas  doctrine.  It  would  deter  all  sensitive  and  honorable  mdn 
from  accepting  the  candidacy  to  office  and  leave  the  field  to  the 
profligate,  the  unprincipled  and  unworthy;  to  men  who  have  no 
character  to  lose>  no  reputation  to  blemish.  It  could  scarcely  be 
expected  that  any  man  worthy  of  the  position  would  consent  to 
stand  for  an  office  and  have  his  reputation  tarnished,  his  good 
name  scandalized  in  the  face  of  the  whole  community,  if  such 
doctrine  as  this  is  to  prevail.  Besides  under  the  guise  of  assist- 
ing the  people  to  select  a  fit  man,  the  voters  are  deceived  by 
falsehood  and  induced  to  withhold  their  support  from  the  maligned 
candidate,  and  so  two  wrongs  are  perpetrated:  one  upon  the 
candidate,  the  other  in  misleading  the  voter.  Under  such  a 
rule  the  advocates  of  both  or  all  candidates  would  let  fly  their 
poisoned  shafts  of  defamation  and  charges  to  be  met  with  coun- 
ter-charges, until  the  bewildered  voters,  not  knowing  who  or 
what  to  believe,  must  of  necessity  shut  their  eyes  to  the  fitness  and 
character  of  the  candidate,  and  join  the  ranks  of  the  party  whose 
banner  bears  the  inscription,  ^^  Principles,  not  Hen." 

In  a  representative  form  of  government,  the  public  morals  and 
the  administration  of  public  affairs  cannot  rise  to  a  higher  plane 
than  the  character  of  those  who  are  elected  as  representatives,  or  to 
fill  the  offices.  If  public  virtue  is  to  prevail  and  distinguish  the 
execution  of  high  public  trusts,  candidates  for  those  positions  must 
be  men  of  virtue,  as  well  as  men  of  character  and  capability;  and 
the  stability  of  our  institutions  in  a  great  measure  depends  upon 
the  confidence  and  esteem  in  which  those  occupying  such  high 
positions  are  held  by  their  fellow-citizens.  This  cannot  be  attained 
if  cliarges  of  crime  against  them,  which  are  falsely  made  or  circu- 
lated in  the  community,  are  absolutely  privileged,  though  made  in 
good  fuith.  I  think  the  Circuit  judge  eiTed  in  laying  down  such 
rule.  If  the  charges  were  false  and  made  in  an  honest  belief  of 
their  truth  after  reasonable  and  proper  investigation,  such  fact 
would  go  to  mitigate  the  damages,  and  under  certain  circumstances, 
such  as  are  alluded  to  in  Bailey  y.  Kalamazoo  Publishing  Co,^  the 
jury  would  be  warranted  in  reducing  the  damages  to  a  minimum. 

In  the  case  under  consideration  the  parties  were  both  residents 
Vol.  LX  —  40 
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of  the  city  of  Big  Rapids^  and  they  had  resided  there  over  ten 
years.  It  would  seem  an  easy  matter  for  the  defendant  to  have 
informed  himself  of  the  truth  of  the  statement  of  facts  made  in 
the  article  published.  He  testifies  that  he  had  no  personal  ill-will 
against  the  plaintiff  and  knew  him  very  well.  It  seems  reasonable, 
not  as  asking  too  much^  for  him  in  the  course  of  his  investigation, 
to  have  called  upon  the  plaintiff  and  requested  a  statement  as  to 
the  truth  of  the  charges  he  had  heard  and  was  about  to  repeat. 
The  reasonableness  of  his  investigation  however  was  for  the  jury, 
under  all  the  circumstances,  from  which  they  were  to  deduce  the 
fact  whether  the  publication  was  made  in  good  faith,  and  with  an 
honest  purpose  to  enlighten  the  public  upon  the  character  and  fit- 
ness of  the  plaintiff  for  the  position  he  sought  The  article  claims 
to  state  facts,  and  those  facts  charged  the  plaintiff  with  a  crime, 
and  I  think  the  defendant  cannot  excuse  himself  from  liability, 
without  proving  the  truth  of  such  charges. 

The  fact  that  the  article  was  copied  from  a  paper  published  in 
an  adjoining  county,  and  accredited  to  that  paper,  was  received 
in  mitigation  of  damages.  This  is  the  law  in  case  of  verbal  slan- 
der, but  the  rule  does  not  necessarily  always  obtain  in  cases  of  libeL 
It  must  depend  upon  the  circumstances  of  the  particular  case. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

The  other  justices  concurred. 

Judgmml  rtveridd. 
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HOYEY  y.  HO&BILL. 

BtA^S —  crau-judgm&nti. 

A  Judgment  maj  be  set  off  against  a  croee-Jadgment  to  present  injnstlof^ 
although  the  latter  has  been  assigned  to  a  third  person. 

BILL  for  set-off.    The  opinion  states  the  point.     The  complain<» 
ant  had  judgment  below. 

MorrUon  &  BartMtf  for  defendant. 

Sulhwatff  TopUff  S  (y  Connor,  for  plaintiff. 

Allek,  J.  Courts  of  law  and  of  ei)uity  have  the  power  to  set 
off  mutual  judgments,  one  against  the  other,  so  far  as  either  will 
apply.  The  power  is  an  equitable  one,  to  be  exercised  in  the  inter- 
est of  justice,  and  it  is  not  derived  from  the  statutes  governing- 
the  right  of  set-off  of  one  claim  against  another  in  suit,  or  of  exe» 
cutions  in  which  the  plaintiff  in  one  is  the  defendant  in  the  other. 
Under  the  statutes,  to  enable  one  party  to  set  off  a  claim  against 
aoother  in  suit,  the  claims  must  be  mutual  to  and  from  the  same- 
persons  in  the  same  right  and  capacity,  and  liquidated  or  determi* 
nate  by  computation.  Independent  of  any  statute,  mutual  judg- 
ments, although  not  founded  on  mutual  debts^  will,  on  equitable 
principles  and  to  prevent  injustice,  be  set  off  against  each  other. 


J 
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brown  T.  Warren^  43  N.  H.  430.  When  the  party  claiming  the 
l)enefit  of  a  set-off  could  not  avail  himself  of  the  right  in  the  trial 
^f  the  action,  if  justice  requires  it,  the  cause  may  be  continued  or 
execution  stayed  until  the  claimant  obtains  judgment,  which  may 
then  be  set  off  against  the  other.  Hutchins  v.  Riddle,  12  N.  H. 
464;  McQuMten  v.  Botoinan,  17  N.  H.  24;  Smith  v.  Woodman,  28 
N.  H.  530.  In  exercising  the  power  of  setting  off  mutual  judg- 
ments, the  real  and  not  the  nominal  parties  are  considered;  and  if 
one  judgment  has  been,  in  good  faith  and  for  a  valuable  considera- 
tion, assigned  to  a  third  person  before  application  for  a  set-off  is 
made,  such  third  person  is  the  real  party  in  interest,  and  no  set  off 
<iAn  ordinarily  be  allowed.  Perkins  v.  Thompson,  3  N.  H.  144; 
Wright  v.  Cobleigh,  23  N.  H.  32 ;  Goodwin  v.  Richardson,  44  N.  H. 
125;  Makepeace  v.  Coates,  8  Mass.  451;  Ames  v.  Bates^  119  Mass. 
^97 ;  Zoghaum  v.  Parker,  55  N.  Y.  120;  Ramsey*s  Appeal,  2  Watts, 
228;  s.  c,  27  Am.  Dec.  301 ;   Williams  v.  Evans,  2  McCord,  203. 

Cases  often  occur  in  which  the  set-off  of  one  judgment  against 
another  is  allowed,  regardless  of  a  prior  assignment  of  one  toa  third 
person.  Such  cases  are,  whei*e  the  assignee  has  taken  the  judg- 
ment charged  with  notice  of  the  right  of  set-off  as  an  existing  de- 
fense. Rowe  V.  Lafigley,  49  N.  H.  395.  Where,  through  insolvency 
ot  the  assignor  at  the  time  of  the  assignment,  the  party  claiming 
the  right  of  set-off  had  no  other  means  of  collecting  his  debt.  Gay 
V.  Gag,  10  Paige,  369,  375,  376.  And  where,  in  anticipation  of  an 
application  to  make  the  set-off,  the  assignment  was  made  for  the 
purpose  of  defeating  the  right.  Duncan  v.  Bloomstock,  2  McCord, 
318;  8.  c,  13  Am.  Dec.  728.  These  cases  may  be  regarded  as  ex- 
ceptions to  the  rule,  and  so  decided  on  the  sufficient  ground  that 
injustice  would  be  done  in  any  other  way ;  or  they  may  be  regarded 
as  not  within  the  rule,  and  that  the  assignments  under  the  circam- 
stances  of  those  cases  could  not  have  been  made  in  good  faith.  In 
all  cases  where  the  assignment  is  without  consideration,  not  in  good 
faith,  or  fraudulently  made  to  defeat  the  application,  the  court  will 
direct  the  set-off  to  be  made.  Cross  v.  Brown,  61  N.  H.  486;  Hurst 
V.  Sheets,  14  Iowa,  322  ;  Russell  v.  Conway,  1 1  Call.  93  ;  Morris 
V.  Hollis^  2  Harr.  (Del.)  4;  Duncans.  Bloomstock,  supra,  and  note 
to  the  case  in  13  Am.  Dec.  728. 

The  power  of  set-off  being  equitable  will  be  exercised  in  all  cases 
to  promote  substantial  justice,  and  rests  in  the  discretion  of  the 
•coujrt.     Rowe  v.  Langleg,  49  N.  H.  397;  Sitnson  v.  Hart,  14  Johns. 
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63  ;  Brown  v.  Hendrick^on,  39  N.  J.  Law,  239 ;  Burns  v.  T/iarn- 
burgh  J  3  Watts,  78 ;  Baker  t.  Hoag,  6  How.  Pr.  201.  Whether  the 
aet-off  was  allowed  at  the  Trial  Term  as  a  matter  of  right,  or  upoa 
eqaitable  groands  as  a  matter  of  jastice,  does  not  appear  from  the 
case.  The  qaestion  being  one  of  jostioe  resting  in  the  jadgment. 
of  the  court  upon  all  the  facts  at  the  trial,  the  case  is  discharged^ 
to  be  disposed  of  at  the  Trial  Term  on  the  suggestions  made. 

Case  discliarged. 
Smith,  and  Olabk,  JJ.,  did  not  sit;  the  others  concurred. 


WxBSTEB  y.  Buss. 

Ooniraeit — retiraini  oftrads. ' 

An  agreement  to  velhiqaisb  a  biiBlnees  and  not  eurf  it  on  thereafter,  "  in  the 
Tidnity  of  Biarlboiongh,"  is  not  invalid,  althoagh  nnlimited  as  to  time.* 

A  CTION  on  a  bond.    The  opinion  states  the  facts. 

C.  B.  Bddy  and  C.  F.  Webster^  for  plaintiflf. 

Batchdder  d  Faulkner,  for  defendant 

Staklet,  J.  The  defendant,  in  consideration  of  $1,100  paid  to 
him  by  the  plaintiff,  sold  to  the  plaintiff  his  teaming  property,  and 
agreed  to  entirely  relinquish  to  the  plaintiff  his  teaming  business 
in  the  vicinity  of  Marlborough  over  the  route  theretofore  occupied 
by  him,  and  in  no  way,  directly  or  indirectly,  to  interfere  there* 
with  or  cause  it  to  be  interfered  with.  The  agreement  was  limited 
as  to  place,  but  unlimited  as  to  time.  It  was  made  upon  an  ade- 
quate consideration,  and  was  valid.  This  doctrine  is  established 
both  in  England  and  in  this  country.  Davia  v.  Masons  5  T.  R. 
118;  Bunn  v.  Ouy,  4  East,  190;  Proctor  y.  Sargent,  2  Man.  &  G. 
JM);  MaOan  t.  Mag,  11  M.  &  W.  652;  Watson  v.  Whitley,  2  Exch* 
611;  Broad  v.  Jollyfe,  Oro.  Jac.  596;  Oreen  y.  Price,  13  M.  &  W. 
695;  Hitchcock  y.  Coker,  1  N.  &  P.  796;  Price  v.  Oreen,  16  M.  &  W. 

346;  Ohappei  v.  Brockway,  21  Wend.  157;  Roas  y.  Sadgbeer^  21 

■ 
*  See  CM;  v.  /ciAiism^  47  Conn.  176;  s.  c,  86  Am.  Rep.  64 
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Wend.  166;  Pi&rce  y.  Fuller,  8  Mass.  223;  s.  c,  5  Am.  Dec.  102; 
Ferkins  r.  Lyman,  9  Mass.  522;  Palmer  t.  StMins,  3  Pick.  188; 
«.  c,  15  Am.  Dec.  204^  Davis  y.  Barney,  2  Oill  &  Johns.  382; 
Guerand  y.  Dandelei,  32  Md.  562;  Pt^rctf  y.  Woodward,  6  Pick. 
206;  5w/for  y.  Burleson,  16  Vt.  176;  Blanchard  v.  W^e^it*,  34  Vt. 
589;  Hedge  y.  Zotcre,  47  Iowa,  137;  Navigation  Co.  y.  Wright^  6 
CaL  258;  8  OaL  585;  Elves  y.  CV-o/^,  10  C.  B.  241 ;  Pember- 
ion  Y.  Vaughan,  10  Q.  B.  87;  Benj.  Sales,  520  and  notes,  and  notes 
to  Palmer  y.  Stebbins,  supra;  Eastern  Express  Co.  y.  Meserve,  60 
N.  H.  198.  • 

The  defendant  contends  that  Webster  having  sold  the  property 
4ind  now  having  no  interest  in  the  basiness,  and  there  having  been 
no  breach  of  the  agreement  while  he  owned  the  business  and  car- 
ried it  on,  there  can  be  no  recovery.  Bat  the  defendant  agreed 
that  he  would  in  no  way,  directly  or  indirectly,  interfere  with  the 
business  or  cause  it  to  be  interfered  with.  He  has  directly  inter- 
fered with  it,  and  there  is  a  breach  of  the  bond  and  a  cause  of 
«cftion.  But  the  defiendant  says  that  this  action  cannot  be  main- 
tained for  the  benefit  of  El  well;  that  the  bond  was  given  for  the 
personal  protection  of  the  plaintifF  so  long  as  he  carried  on  the 
business;  and  that  the  fact  that  it  runs  to  him  alone,  and  not  to 
liis  heirs  and  assigns,  is  conclusive  on  this  point  In  Pemberton  v. 
Vaughan,  supra^  Denman,  0.  J.,  says:  ''There  is  no  case  which 
decides  that  an  agreement  in  restraint  of  trade  is  illegal,  because 
it  is  for  life.  It  does  not  follow  that  the  plaintifF  will  not  require 
the  protection  of  the  agreement  because  he  may  not  himself  con- 
tinue in  the  business.  He  may  sell  it  on  better  terms  on  account 
of  the  protection  secured  to  it  by  such  an  agreement.'* 

In  Elves  v.  Crofts,  supra,  the  defendant  covenanted  that  he 
would  not  carry  on  the  trade  of  a  batcher  within  five  miles  of  the 
premises  described  in  a  lease  assigned  by  him  to  the  plaintiff. 
The  defendant  pleaded  that  the  plaintiff  had  discontinued  the 
business  before  the  alleged  breaches,  also  that  his  term  had  ceased; 
and  he  contended  that  there  was  no  implied  condition  in  a  cove- 
nant of  this  sort  that  it  shall  cease  to  bind  the  covenantor  when  no 
longer  useful  to  the  covenantee.  Wilde,  C.  J.,  delivering  the  judg- 
ment of  the  court,  said:  '^A  restriction  necessarily  limited  as  to 
space,  but  enduring  for  the  life  of  the  party  restrained,  is  valid,  as 
the  only  effectual  mode  of  securing  to  the  covenantee  the  full  bene- 
fit of  the  good-will  of  his  trade.    It  is  no  longer  therefore  open  to 
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argament,  that  a  roBtriction  as  large  in  its  terms  as  is  contained  in 
the  covenant  in  qaestion  is  invalid.  It  is  suggested  that  as  this 
decision  is  based  on  the  assamption  that  such  a  restriction  is  neces- 
sary  for  the  entire  protection  of  the  covenantee^  it  must  be  construed 
as  ceasing  to  operate  where  the  covenantee  has  ceased,  by  himself  or 
hiB  assigns,  to  carry  on  the  business  assigned.  This  reasoning  is 
fallacious.  If  the  covenant  is  binding  to  its  full  extent  when  made; 
its  signification  cannot  be  varied  by  any  subsequent  occurrence;  and 
to  hold  otherwise  would  be  to  render  its  import  uncertain,  and  to 
impair  its  efficiency  for  that  protection  which  the  law  contemplates 
as  jost  Cases  maybe  conceived  in  which,  notwithstanding  that 
the  covenantee  had  ceased  to  cany  on  the  trade  or  business  either  by 
himself  or  his  assigns,  the  good-will  might  not  be  at  once  extin* 
j^oished;  and  if  considerations  of  time  or  degree  be  permitted  t6 
affect  the  right  to  enforce  such  a  covenant,  its  value  would  be 
diminished,  and  the  salable  quality  of  good-will,  which  according  toall 
the  recent  authorities  is  deserving  of  protection,  would  be  affected/' 

The  plaintifl*s  purchase  was  not  confined  to  the  articles  of  tangi- 
ble property.  It  included  the  good-will  of  the  business;  and  thi^ 
was  susceptible  of  valuation,  and  capable  of  transfer  with  the  rest 
cf  the  property  to  whomsoever  the  plaintiff  might  choose.  Story, 
Part,  §  99;  Pars.  Part.  262. 

In  Hitchcock  v.  Coker,  1  N.  &  P.  814,  Tindal,C.  J.,  said:  ''The 
^ood-will  of  a  trade  is  a  subject  of  value  and  price.  It  may  be  sold; 
bequeathed,  or  become  assets  in  thiB  hands  of  the  personal  represen-i 
tatives  of  a  trader.  And  if  the  restriction  as  to  time  is  to  be  held 
to  be  illegal  if  extended  beyond  the  period  of  the  party  by  himself 
carrying  on  the  trade,  the  value  of  such  good-will,  considered  in 
those  various  points  of  view,  is  altogether  destroyed."  There  is'  no 
reason  therefore  for  holding  the  restriction  to  extend  only  to  the 
time  that  the  vendees  continued  their  joint  interest. 

But  it  is  claimed  that  the  defendant's  agreement  was  personal; 
that  it  only  applied  to  the  plaintiff;  and  when  his  interest  in  the 
property  and  business  ceased,  the  defendant's  liability  on  the  bond 
was  at  an  end.  The  agreement  to  relinquish  the  business  formed 
a  material  part  of  the  purchase;  it  constituted  in  part  an  induce- 
ment to  the  purchase,  and  enhanced  the  value  of  the  property  pur- 
chased. There  is  no  reason  why  the  plaintiff  should  not  avail 
himself  of  the  agreement  in  effecting  a  sale.  It  is  of  no  conse- 
4)nence  whether  the  agreement  could  be  transferred  without  the 
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property.  That  question  docd  not  arise  here.  There  seema  no 
donbt,  upon  the  authorities,  that  it  could  be  transferred  with  and 
as  an  incident  of  the  property,  and  these  authorities  are  supported 
by  reason,  the  nature  of  the  property,  and  the  business.  Ouerand 
V.  Bandelet,  32  Md.  66:i;  Navigation  Go.  v.  Wright,  supra;  Pern- 
berton  y.  Vaughan,  10  Q.  B.  87;  Watson  y.  Whitney^  supra.  In  tho 
last  case  it  was  held  that  a  suit  might  be  brought  by  the  executors. 
of  the  obligee  for  a  breach  arising  after  his  death. 

The  only  case  cited  sustaining  the  defendant's  position  is  Hillman 
Y.  Shannahan,  4  On  163;  s.  c,  18  Am.  Rep.  281.  In  that  case  the 
court  do  not  allude  to  the  English  cases  on  this  subject,  nor  indeed 
to  any  of  the  American  cases,  except  Navigation  Co.  y.  Wright^  and 
they  draw  a  distinction  between  the  two,  ibased  on  the  fact  that  in 
one  case  the  word  ''  heirs ''  is  used  while  in  the  other  it  is  not,  and 
the  court  make  a  difference  in  the  principle  goYcming  them.  The 
reasoning  of  the  court  in  Hillman  y.  Shannahan  is  not  sufficient  to- 
OYcrbalance  the  authorities  which  maintain  the  opposite  Yiew. 

The  CYidence  objected  to  was  competent  as  tending  to  show  that 
Elwell.  had  an  interest  in  the  subject-matter  of  the  suit.  The  suit 
being  for  his  benefit  this  was  material.  If  he  had  no  interest  he 
was  not  entitled  to  damages.  It  was  also  competent  as  showing 
what  the  plaintiff  sold  and  what  Elwell  bought 

The  action  can  be  maintained,  and  the  plaintiff  may  recoYcr  for 
the  use  of  Elwell  such  damages  as  Elwell  has  sustained  by  the 
breach  of  the  bond  by  the  defendant,  and  such  as  may  be  presumed 
to  haYe  been  in  the  contemplation  of  the  parties  when  the  bond 
was  made.    Noyes  y.  Blodgett,  58  N.  H.  502,  and  authorities. 

Case  disduirged. 

Allbk,  J.,  did  not  sit;  the  others  concurred. 


Harcy  v.  Amazeen. 

(81  N.  H.  181.) 

Cfift — inter  vwoe  —  trust — bank  depetU. 

Where  one  deposits  money  in  a  bank  in  another's  name,  but  subject  to  his  own 
order,  and  without  notice  to  tbe  other,  and  retains  the  pass-lxwk  and  control 
of  tbe  fund,  this  is  not  a  gift  inter  vivas  nor  a  trust. 
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ILL  by  administrator  for  instractiona.    The  opinion  shows  the 
facts. 


J.  8.  H.  Frink,  for  plaintiff. 
C.  B.  BatcheUer,  contra. 

Staklet^  J.  [Minor  matter  omitted.]  The  facts  necessary  to 
establish  a  valid  gift  to  Mary  have  been  fonnd.  The  donor's  actual 
delivery  of  the  book  to  her,  with  the  intention  of  conveying  the  title, 
and  her  acceptance  of  it,  made  the  transaction  a  gift  inter  vivos. 
Seed  V.  Spaulding,  42  N.  H.  114,  119;  Craig  v.  Kiiiredge,  46  N.  H. 
57;  Sanborn  Y.  Ooodhue,2SN.lL4Sy66;  8.  c,  59  Am.  Deo.  398; 
Margton  v.  Mareion,  21  N.  H.  491;  Davis  v.  JVay,  125  Mass.  590; 
&  c,  28  Am.  Bep.  272;  Oerrish  v.  InaL  for  Savings,  128  Mass.  159, 
163;  8.  c,  35  Am.  Bep.  365;  Hill  v.  Stevenson,  68  Me.  364;  s.  c, 
18  Am.  Bep.  231. 

There  was  no  delivery  or  acceptance  of  the  other  bank-books. 
The  fact  that  the  father  made  deposits  in  the  names  of  his  children, 
but  retained  possession  of  the  books  withont  notice  to  them,  and 
without  any  declaration  of  his  intentiou,  except  that  the  deposits 
should  be  subject  to  his  order,  is  not  a  sufficient  basis  for  finding 
that  he  intended  them  as  gifts  to  his  children.  Betaining  the  title, 
and  having  the  right  to  dispose  of  the  money  as  he  saw  fit,  he  did 
not  make  a  gift  of  these  two  books.  Cummings  v.  Bramhall,  120 
Mass.  552, 564.  Nor  did  he  on  this  evidence  create  a  binding  trust 
in  favor  of  his  children.  If  a  trust  at  all,  it  was  executory  and 
without  consideration.  No  beneficial  interest  vested  in  the  eestuis 
que  trust.  Barflett  v.  Remington,  59  N.  H.  364.  They  had  no 
knowledge  of  the  arrangement,  and  were  not  parties  to  it.  It  was 
a  voluntary  disposition  of  his  own  property.  If  notice  to  the  eestuis 
que  trust,  or  donees,  was  not  an  essential  element  of  the  supposed 
trust  or  gift,  and  if  the  retention  of  the  pass-books  by  the  donor  is 
not  inconsistent  with  the  completeness  of  the  act — Martin  y. 
Funk,  75  N.  Y.  134,  143;  s.  c,  31  Am.  Bep.  446;  and  Biasdell  v. 
Locke,  52  N.  H.  238,  243  —  still  there  must  be  some  evidence  of 
the  donor's  intention  to  create  a  trust  or  to  make  a  gift,  before 
either  can  be  said  to  exist  Brabrook  v.  Bank,  104  Mass.  228;  s. 
0.,  6  Am.  Bep.  222;  Clark  v.  Clark,  108  Mass.  522;  Biasdell  v. 
Locke,  supra  ;  Perry* s  Petition,  16  N.  H.  44;  Sheegag  v.  Perkins, 
V0L.LX  — 41 
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.4  Bazt  273.  Bnt  the  fact  that  he  attempted  to  make  a  gift  and 
failed  i^ifles  no  presamption  that  he  intended  to  establish  a  trust. 
The  latter  cannot  be  inferred  from  a  radical  imperfection  in  the 
former.  MUroy  y.  Lord,  4  DeO.,  F.  &  J.  264,  275;  Voung  t.  Young, 
80  N.  Y.  422,  437;  s.  c,  36  Am.  Rep.  634;  Perry,  Trusts,  §  105; 
Story  Eq.  Jur.,  §§  433,  706,  706a,  1040a;  Antrobus  t.  Smith,  12 
Ves.  43;    Gardner  r.  Mmriit,  32  Md.  78. 

The  question  is,  whether  the  depositor's  intention  to  establish  a 
trust  in  favor  of  his  children  is  proved  by  competent  evidence.  As 
there  is  no  express  declaration  of  a  trust,  as  the  by-laws  of  the 
bank,  which  became  a  part  of  his  contract  of  deposit,  are  consistent 
with  the  idea  that  he  was  placing  his  money  there  for  himself — 
Howard  v.  Savings  Bank,  40  Vt  597 — and  as  he  retained  the 
bank-books  without  notice  to  the  defendants  or  to  any  one  for  them, 
and  caused  an  entry  to  be  made  on  the  bank  ledger  showing  that 
the  money  was  payable  to  his  own  order,  his  intention  to  create  a 
trust  cannot  be  f  ound« 

0099  discharged. 

Smith,  J.  did  not  sit;  the  others  ooncnrred. 


OsocKEB  y.  Hill. 

01 N.  H.  316.) 

iMndiofdand  tenMU^HnMUy  to  rebmld  in  ea$e  of  Jlre^  covenant 

A  lessor  oovenanted  to  make  all  necessary  repairs  apon  the  oatslde  of  the 
tmildinga  upoo  the  demised  premises  upon  notice  to  him,  and  the  lessee 
eoveMmted  to  make  all  necessary  inside  repairs,  and  to  leave  the  premises  in 
i#  good  condition  at  the  end  of  the  term,  unavoidable  casnalties  excepted. 
There  were  mutual  covenants  that  if  the  buildings  should  be  destroyed  or 
made  untenantable  by  fire,  either  party  might  terminate  the  lease  upon 
notice  to  the  other.  The  buildings  were  destroyed  by  fire  during  the  term, 
and  the  lessee  made  demand  upon  the  lessor  to  rebuild  them,  and  he  n<^- 
lected  to  rebuild  in  a  reasonable  time,  neither  party  giving  notice  to  termi- 
nate the  lease.  Held,  that  the  lessor  was  liable  for  the  damages  in  aa 
action  of  covenant  broken. 

AOTION  for  breach  of  covenants  of  a  lease.    The  head-note  and 
opinion  show  the  facts. 
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Pike  d  Parsons,  Page  di  Narrie  and  Sanborn  Jt  Clark,  Uat 
plaintiff.  ^ 

J.  T.  Mugridge  and  Chase  dt  Streeter,  for  defendant. 

Allen,  J.  By  an  ancient  mle  of  construction,  the  defendant's 
<M>yenant  to  make  all  necessary  repairs  on  the  outside  of  the  build- 
ings, without  express  exception  of  loss  of  fire  or  other  unavoidable 
casualty  required  him  to  construct  the  outside  of  the  stable  in 
place  of  the  one  destroyed  in  a  reasonable  time  after  notice.  Barl 
4(f  Chesterfield  v.  Bolton,  Gomyns,  627;  Bullock  v.  Dommitt,  6  T.  & 
650;  Brecknock  v.  Pritchard,  6  T.  R.  750;  Oreen  v.  Bales,  2  Q.  B, 
1225;  Myers  v.  Bums,  36  N.  Y.  269;  Leavitt  t.  Fletcher,  10  Allen, 
121;  Wood  Land,  and  Ten.  599,  600.  So  far  as  this  rule  of  con- 
tftruction  can  be  regarded  as  a  mere  arbitrary  and  technical  mode 
of  interpretation,  it  has  become  relaxed,  as  working  injustice  and 
unnecessary  hardship  in  many  cases,  and  does  not  prevail.  In  the 
<X}nstruction  of  the  covenants  of  a  lease,  as  of  other  written  instru- 
ments, the  intention  of  the  parties,  to  be  gathered  from  the  instru- 
ment itself,  from  their  situation,  and  from  the  subject-matter  of 
the  contract,  must  control.  Houghton  v.  Pattee,  58  N.  EL  326; 
Morse  v.  Morse,  58  N.  H.  391;  Corwin  v.  Hood,  58  N.  H.  401; 
Brown  v.  Bartlett,  58  N.  H.  511. 

The  defendant's  covenant  to  make  repairs  was  general  and  un- 
•qualified,  and  did  not  expressly  exclude  an  agreement  to  restore 
the  buildings  in  case  of  destruction  by  fire  or  other  unavoidable 
•casualty.  In  the  absence  of  such  an  exception,  the  provision  for 
a  notice  to  terminate  the  lease  in  case  of  a  loss  of  the  buildings  by 
fire  exhibits  an  intention  to  rebuild  if  the  notice  wei*e  not  given. 
No  notice  to  terminate  the  lease  was  given  by  either  party.  The 
plaintiff's  demand  for  repairs  according  to  the  terms  of  the  lease, 
■and  his  continued  occupancy  of  the  remaining  buildings  after  the 
fire,  show  an  intention  to  continue  the  lease.  Occupancy  of  the 
stable  by  the  defendant,  and  continued  occupancy  of  the  other 
buildings  by  the  plaintiff,  in  the  absence  of  an  agreement  to  that 
•effect,  show  an  exclusion  of  the  plaintiff  from  a  part  of  the  leased 
premises.  Ilaving  made  a  covenant,  which  required  him  to  rebuild 
the  stable  within  a  reasonable  time  after  the  fire,  and  which  he  did 
not  perform,  and  having  failed  to  excuse  himself  for  non-perform- 
ance by  giving  the  plaintiff  seasonable  notice  to  quit  the  premises. 
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the  defendant  is  liable  for  the  damages  occasioned  by  his  breach  of 
the  covenant.  The  defendant  cannot  complain  of  the  hardship 
imposed  upon  him  of  repairing  a  loss  for  which  he  was  not  respon* 
sible  and  in  no  faalt;  for  it  was  a  hardship  assumed  by  himself  ia 
his  covenant^  and  against  which  he  might  have  contracted,  or  from 
the  burden  of  which  he  might  have  escaped  by  giving  the  notice 
provided  for  to  terminate  the  lease.  Walton  v.  Waierhouse,  2 
Saund.  422,  note;  Dermott  v.  Jones,  2  Wall.  1,  7,  8. 

The  damages  for  the  breach  of  the  covenant  to  make  necessary 
repairs  was  the  actual  loss  to  the  plaintiff  by  reason  of  the  breach. 
He  is  entitled  to  recover  such  a  sum  as  will  place  him  in  as  good  a 
position  as  he  would  have  been  in  if  the  defendant  had  performed 
his  covenant  Smeed  v.  Ibord,  1  £.  &  £.  602;  Alder  v.  Keighhy, 
15  M.  &  W.  117;  Dunhp  v.  Biggins,  1  H.  L.  381;  Robinson  v. 
ffarman,  1  Exch.  855;  Mack  r.  Patchin,  42  N.  Y.  167;  8.  o.,  1 
*  Anu  Bep.  506;  ffexter  v.  Knox,  63  N.  Y.  561.  The  defendant 
would  have  performed  his  covenant  if  he  had  constructed  the  out- 
side of  the  stable  for  the  plaintiff's  use  in  a  reasonable  time.  The 
plaintiff's  loss  for  being  deprived  of  the  use  of  the  stable  for  the 
remainder  of  the  term  is  found  to  be  $1,104.  This  loss  did  not 
all  arise  from  the  breach  of  the  defendant's  covenant  Had  he 
performed  the  covenant,  the  plaintiff  could  not  have  enjoyed  the 
use  of  the  building,  nor  received  profit  from  it,  without  first  rea- 
sonably finishing  the  inside  at  an  outlay  of  $654.  Though  the 
defendant  gave  him  no  opportunity  to  do  this,  the  performance  of 
the  defendant's  covenant  by  finishing  the  outside  of  the  building 
would  have  left  the  plaintiff  in  no  position  to  enjoy  the  benefits  of 
the  stable  until  he  should  first  incur  the  expense  of  finishing  the 
inside.  The  position  the  plaintiff  would  have  had  by  the  perform- 
ance of  the  defendant's  covenant  measures  the  limit  of  the  plain* 
tiff's  loss  by  non-performance,  and  that  was  the  total  loss  from 
deprivation  of  occupancy,  diminished  by  the  expense  of  doing 
what  was  necessary  to  occupancy,  and  what  the  plaintiff  had  cove- 
nanted to  do,  namely,  to  finish  the  inside.  Making  this  deduction, 
there  remains  $450  as  the  plaintiff's  actual  loss  arising  from  the 
defendant's  breach  of  covenant;  and  for  that  sum  and  interest 
there  must  be 

Judgment  for  the  plaintiff. 

Stanley,  Smith  and  Blodqbtt,  JJ.,  did  not  sit;  the  others 
concurred. 
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(kiminal  law — primmer^9  right  to  ehange  ofvuMU. 

Ax  ownmrm  law  tbe  Tenne  in  a  eriminal  case  ma/  be  changed  on  appMoatUm 

of  the  priBooer. 

Iff  OTION  for  ohange  of  yenne. 

The  Attomet/'Oeneral  and  H.  P.  Dole,  solicitor,  for  State. 

D.  H.  Woodward,  K  L.  Oushing  and  0.  B.  Eddy,  for  respondent 

Smith,  J.  In  State  y.  Satayer,  56  N.  H.  175,  we  denied  the 
respondent's  motion  for  a  change  of  yenne.  The  motion  was  made 
in  the  Snperior  Court  while  the  indictment  was  pending  in  the 
Circuit  Court  and  there  had  been  no  transfer  of  any  question  of 
law.  We  denied  the  motion  on  the  ground  that  we  could  not  in- 
terfere  with  the  order  of  business  in  the  Circuit  Court,  also  because 
the  respondent  produced  no  eyidence  in  support  of  his  motion. 
Upon  the  constitutional  question  whether  the  courb  had  the  power 
to  order  a  change  of  yenue  we  contented  ourselyes  with  this  single 
^remark:  **  As  at  present  adyised  we  think  no  power  exists  in  any 
court,  under  article  17  of  the  bill  of  rights,  to  order  such  change 
of  yenue.''  The  question  was  not  argued  by  counsel  and  was  de* 
cided  principally  upon  the  ground  6rst  mentioned.  The  question 
did  not  receiye  the  deliberate  attention  of  the  court,  coming  before 
it  in  the  informal  way  it  did.  We  feel  at  liberty  therefore  to  con- 
sider the  question  of  a  change  of  yenue  as  an  open  one,  and  with- 
out being  embarrassed  by  our  action  in  1875. 

The  respondent,  indicted  for  embezzling  the  funds  of  a  sayings 
bank,  moyes  for  a  change  of  yenue  upon  the  ground  that  he  cannot 
haye  a  fair  and  impartial  trial  in  the  county  where  the  ofFense  is 
charged  to  have  been  committed.  A  hearing  upon  this  motion  has 
been  had  at  the  trial  term,  and  the  court  has  found  'Hhat  there  is 
good  reason  to  belieye  that  the  respondent  cannot  haye  a  fair  and 
impartial  trial  **  in  this  county,  and  has  ordered  a  change  of  yenue 
subject  to  the  opinion  of  the  full  court  upon  the  power  of  the  court 
to  make  such  order.    The  finding  that  '^  there  is  good  reason  tot 
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believe,"  etc.,  ia  a  sufiScient  finding  of  the  fact  that  an  impartial 
trial  cannot  be  had.  Rex  v.  Hunt^  3  B.  &  Al.  444;  Cocheeho  Rail- 
road  V.  Farringian,  26  N.  H.  428,  445;  Hilhard  v.  Beaitie,  58  N. 
H.  112;  1  Bish.  Or.  Proc,  §§  68-76. 

The  seventeenth  article  in  onr  bill  of  rights  is  as  follows:  **  In 
criminal  prosecutions  the  trial  of  facts  in  the  vicinity  where  they  hap- 
pen is  so  essential  ta  the  security  of  the  life,  liberty  and  estate  of 
the  citizen,  that  no  crime  or  offense  ought  to  be  tried  in  any  other 
county  than  that  in  which  it  is  committed,  except  in  cases  of  gen- 
eral insurrection  in  any  particular  county,  when  it  shall  appear  to 
the  judges  of  the  Superior  Court  that  an  impartial  trial  cannot  be 
had  in  the  county  where  the  offense  may  bo  committed,  and  upon 
their  report  the  legislature  shall  think  proper  to  direct  the  trial  in 
the  nearest  county  in  which  an  impartial  trial  can  be  obtained.'' 

In  the  trial  of  civil  causes,  by  the  policy  of  the  ancient  law,  the 
jury  was  to  come  from  the  neighborhood  of  the  vill  or  place  where 
the  cause  of  action  was  laid  in  the  declaration.  Living  in  the 
neighborhood,  they  were  the  very  country  or  pais  to  which  the 
parties  had  appealed,  and  were  supposed  to  know  beforehand  the 
characters  of  the  parties  and  witnesses,  and  therefore  they  better 
knew  what  credit  to  give  the  testimony.  But  this  convenience  waa 
overbalanced  by  another  very  natural  and  almost  unavoidable  incon- 
venience: that  jurors  coming  out  of  the  immediate  neighborhood 
would  be  apt  to  intermix  their  prejudices  and  partialities  in  the 
trial.  To  remove  this  difficulty,  England,  by  successive  statutes, 
abolished  the  requirement  as  to  the  number  of  hundredors  there 
should  be  upon  the  panel,  until  it  was  finally  enacted  by  the  Statute 
24  George  II,  chapter  18,  that  in  all  actions,  civil  and  criminal,  the 
jury  should  come  from  the  body  of  the  county  at  large,  and  not 
from  the  particular  neighborhood.  3  Bl.  Com.  359,  360.  By  the 
common  law  the  general  rule  was,  that  all  offenses  must  be  inquired 
into,  as  well  as  tried,  in  the  county  where  the  fact  is  committed. 
4  Bl.  Com.  305.  That  learned  commentator  said:  **  Our  law  has 
therefore  wisely  placed  this  strong  and  twofold  barrier  of  a  present- 
ment and  a  trial  by  jury  between  the  liberties  of  the  people  and  the 
prerogative  of  the  crown.  *  *  *  The  founders  of  the  English 
law  have  with  excellent  forecast  contrived  that  no  man  should  be 
called  to  answer  to  the  king  for  any  capital  crime,  unless  upon  the 
preparatory  accusation  of  twelve  or  more  of  his  fellow  subjects,  the 
grand  jury;  and  that  the  truth  of  every  accusation,  whether  pre- 
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ferred  in  the  shape  of  indictment,  infonnation,  or  appeal,  should 
afterward  be  confirmed  by  the  nnanimoos  suffrage  of  twelve  of  his 
eqnals.and  neighbors  indifferently  chosen,  and  superior  to  all  sus- 
picion." 4  Bl.  Com.  349, 350.  The  sheriff  is  required  to  '*  return 
a  panel  of  jurors,  liberos  et  legates  hamineSy  de  vieinetOy  that  is, 
freeholders,  without  just  exception,  and  of  the  visne  or  neighbor- 
hood, which  is  interpreted  to  be  of  the  county  where  the  fact  is 
committed."  4  Bl.  Com.  350;  2  Hale  P.  G.  264;  2  Hawk.  P.  G.  403. 
As  the  right  of  trial  by  a  jury  de  tncineto^  or  of  the  visne  or  neigh- 
borhood, was  given  for  the  protection  of  the  subject,  so  the  power 
was  early  given  to  the  Court  of  King's  Bench  for  the  protection  also 
of  the  subject  to  remove  the  venue  upon  a  suggestion  duly  sup- 
ported that  a  fair  and  impartial  trial  cannot  be  had.  3  Bl.  Com. 
294;  3  Bl.  Com.  350;  4  BL  Com.  350;  Mayor  of  Poole  v.  Bennei, 
2  Str.  874;  Bosc.  Ev.  241;  Rex  v.  ffolden,  5  B.  ft  Ad.  347;  Bex  r. 
Harris,  3  Bur.  1330;  1  Bish.  Gr.  Proc.,  g§  68-76.  Chitty  says: 
'' At  common  law  the  venue  should  always  be  laid  in  the  county 
where  the  offense  is  committed."  1  Chit.  Gr.  L.  177.  ''  And  even 
the  king  cannot  by  charter  authorize  the  trial  of  an  offense  in 
another  county."  1  Chit.  Gr.  L.  190;  60  Co.  Ldt.  125,  a  and  b,  n. 
1;  Hawk.  b.  2,  chap.  25,  g  35.  ''  At  common  law,  when  a  fair  and 
impartial  trial  cannot  be  obtained,  and  the  indictment  has  been 
removed  into  the  King's  Bench  hy  certiorari ,  the  court  have  a  power 
of  directing  the  trial  to  take  place  in  the  next  adjoining  county 
when  justice  requires  it."  1  Chit.  Cr.  L.  201;  Rex  v.  Noiiingham, 
4  East,  210.  This  rule  of  the  common  law,  securing  to  the  subject 
the  right  of  trial  in  criminal  prosecutions  in  the  vicinity  where  the 
facts  happen,  as  a  protection  to  him  against  the  power  of  the  king, 
flie  framers  of  our  Constitution  undertook  to  embody  in  that  instru- 
ment as  a  protection  to  the  citizen  against  the  power  of  the  State 
and  of  either  department  of  its  government.  Massachusetts  pre- 
viously incorporated  a  similar  provision  in  her  declaration  of  rights, 
adopted  in  1780.  Article  13  reads  as  follows:  '^  In  criminal  prose- 
cutions, the  verification  of  facts  in  the  vicinity  where  they  happen 
is  one  of  the  greatest  securities  of  the  life,  liberty,  and  property  of 
the  citizen."  It  has  been  held  that  the  court,  in  the  absence  of  a 
statute,  has  no  power  to  order  a  change  of  venue  in  a  civil  action. 
Lincoln  v.  Prince,  2  Mass.  544;  Cleveland  v.  Wdsh,  4  Mass.  591; 
HawJces  v.  Kennebeek,  7  Mass.  461.  It  has  also  been  held  that  this 
provision  is  not  prohibitory  of  a  trial  of  an  offense  in  any  other 
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county  than  that  in  which  it  happened;  nor  is  it  aflSnuatire  of  a 
right  in  the  citizen  to  be  tried  in  any  particolar  connty.  It  la 
merely  declaratory  of  the  senae  of  the  people  that  in  a  criminal 
prosecution  it  is  the  right  of  the  accused  to  require  the  charge  to 
be  proved  in  the  vicinity  or  neighborhood  where  the  fact  happened. 
CwmMnwmUh  ▼.  I^ark^r,  2  Pick.  5M,  663;  OommmweaUh  ▼.  OW- 
fey,  118  Mass.  1. 

In  Cochecho  R.  y.  FnrringUm,  26  K.  H.  428,  436,  it  was  said 
that  the  practice  of  the  courts  of  England  to  change  the  yenne 
of  transitory  actions  ''  became  thoroughly  engrafted  upon  the  com- 
mon law  long  before  the  independence  of  this  country;  and  from 
that  time  forth  not  only  has  the  practice  prevailed  in  the  courts  of 
England,  but  the  power  is  now  exercised  by  the  courts  of  very  many 
if  not  all  of  our  States,  either  by  force  of  express  statute,  or  the 
adoption  of  the  common  law  into  the  jurisprudence  of  the  same.'' 
The  act  of  the  provincial  legislature  of  October  16,  1692,  created  a 
supreme  court  of  judicature,  empowered  to  have  cognizance  of  all 
pleas,  civil,  criminal  and  mixed,  as  fully  and  amply  as  the  courts 
of  King's  Bench,  Common  Pleas,  and  Exchequer  in  England  had. 
The  same  act  created  a  court  of  common  pleas  with  jurisdiction  of 
all  matters  triable  at  common  law  where  the  damages  did  not  exceed 
£20.  In  1699  an  inferior  court  of  common  pleas  and  a  superior 
court  of  judicature  were  established,  with  the  powers  defined  in  the 
act  of  1692.  The  act  of  1G99  remained  in  force  until  1771,  when 
the  State  was  divided  into  counties,  and  superior  and  inferior 
courts  established  with  the  same  jurisdiction  as  the  courts  estab- 
lished by  the  act  of  1699  had.  The  judiciary  acts  of  1791,  1813, 
1816  and  1832  conferred  upon  the  courts  thereby  established 
the  authority  and  powers  previously  held  and  exercised  by  the 
courts  which  they  superseded,  and  substantially  the  same  as 
those  incorporated  in  chapters  171  and  172  of  the  Revised  Stat- 
utes in  force  in  1853,  when  Cochecho  R.  v.  Farringtony  was 
decided.  It  was  held  in  that  case  that  under  the  provincial 
government,  after  the  division  into  counties,  the  Superior  Court 
and  Common  Pleas  possessed  the  same  power  to  change  the  venue 
as  did  the  courts  of  England  (p.  438),  and  therefore  that  the  courts 
in  1853  had  the  power  to  change  the  venue  in  civil  actions  in 
proper  cases.  Slate  v.  Rollins^  8  N.  H.  550,  decided  that  the  body  of 
the  common  law,  and  the  English  statutes  in  amendment  of  it,  so 
fur  as  they  were  applicable  to  our  institutions  and  the  circumstances 
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of  the  oonntrj,  were  in  f  oroe  here  upon  the  organisation  of  the  pro- 
Tincial  government,  and  have  been  continued  in  force  by  the  Consti* 
tntion,  80  far  as  they  are  not  repugnant  to  that  instrument,  until  al- 
tered or  repealed  by  the  legislature.  This  decision  was  reaffirmed  in 
Chehecho  JL  y.  Farrington^  supra.  The  judiciary  acts  of  1855, 1859, 
1874  and  1876  did  not  abridge  the  powers  of  the  conrts,  but  con- 
ferred upon  them  jurisdiction  of  pleas,  civil,  criminal  and  mixed, 
as  full  and  ample  as  that  previously  exercised  by  the  courts  of  this 
State. 

There  remains  the  question  whether  by  implication  the  power  to 
order  a  change  of  venue  in  criminal  actions  is  limited  to  the  single 
oontingency  mentioned  in  article  17  of  the  Bill  of  Bights.  Lord 
Oampbbll  remarked  that  great  caution  should  be  observed  in  deal- 
ing with  the  maxim  **  Expressio  unius,*'  etc.,  for  the  question  of 
its  application  depends  upon  the  intention  of  the  party  as  discov* 
erable  upon  the  face  of  the  instrument  or  of  the  transaction. 
Saunders  v.  Evans,  8  H.  L.  Oas.  729.  The  object  of  the  frameni 
of  the  Oonsticution,  as  already  remarked,  was  to  protect  the  subject 
against  an  unfair  trial  at  a  distance  from  the  vicinity  of  the  alleged 
-crime  and  at  a  place  selected  by  officials  who  might  be  hostile  to 
the  accused*  Hence  the  trial  is  required  to  take  place  in  the 
oounty  where  the  crime  is  charged  to  have  been  committed,  so 
that  the  accused  may  have  the  benefit  on  his  trial  of  his  good  char- 
acter and  standmg  with  his  neighbors,  if  he  has  preserved  them, 
and  the  benefit  of  such  knowledge  as  the  jury  may  possess  of  the 
witnesses  who  may  give  evidence  against  him;  besides  he  will  be 
able  with  more  certainty  to  secure  the  attendance  of  his  own  wit- 
nesses. These  are  reasons  why  a  fairer  trial  may  be  had  in  the 
vicinage  of  the  fact  than  in  a  distant  county.  But  this  is  not 
universally  true.  Occasions  sometimes  occur  when  from  a  com- 
bination of  circumstances  popular  prejudices  are  aroused,  and  bit- 
terness of  feeling  fills  the  popular  mind.  Jurors,  because  they  are 
human,  may  be  swayed  by  an  unjust  public  sentiment,  and  may 
be  influenced  by  public  prejudices.  It  is  not  reasonable  to  suppose 
that  the  convention  that  formed  the  Constitution  of  1784  under- 
stood that  such  a  state  of  popular  feeling  could  only  arise  dnrmg 
a  time  of  general  insurrection,  or  intended  that  an  accused  citizen 
should  be  subjected  to  the  expense,  delay  and  annoyance  of  pro- 
curing the  legislative  sanction  to  a  change  of  venue,  and  that  only 
after  a  report  of  the  judges  of  the  Superior  Court.  Men  who  had 
V0L.LX  — 42 
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eDJoyed  this  proteotioa  uader  the  British  crown  would  not  be> 
likely  to  sarrender  it  after  engaging  in  an  exhanstive  war  for  seren 
years  to  establish  their  independence.  One  of  their  grieyanoea 
was  the  trampling  under  foot  of  the  time-honored  principle  that 
trials  for  crime  must  be  by  a  jury  of  the  vicinage. 

The  benefit  of  statutory  and  constitutional  pronsions,  both  ia 
civil  and  criminal  jurisprudence,  may  be  waived  by  a  party  inter- 
ested. 1  Bish.  Mar.  &  Div.  677;  State  y.  Ournetf,  37  Me.  156; 
1  Bish.  Gr.  L.,  §  995.  A  person  ought  not  to  be  heard  to  com- 
plain of  that  to  which  he  has  consented.  For  instance  he  may  not 
object  to  the  grand  jury  after  he  has  pleaded  to  the  indictment; 
nor  challenge  a  petit  juror  for  a  known  cause  after  verdict;  nor 
object  after  trial  that  a  copy  of  the  indictment  was  not  furnished 
him,  when  the  statute  requires  it;  nor  that  inadmissible  evidence 
was  received  without  objection;  nor  that  the  jury  separated  after 
verdict  with  his  consent.  1  Bish.  Gr.  L.,  §§  996,  997.  These  are 
familiar  examples  of  the  waiver  of  well-recognized  provisioos,  in- 
tended for  the  protection  of  a  party.  The  cross-examination  of  a 
prisoner  who  volunteers  himself  as  a  witness  is  permissible,  because 
by  electing  to  testify  he  subjects  himself  to  the  scrutiny  of  a  cross- 
examination,  and  consents  to  waive  the  constitutional  provision 
that  no  subject  shall  be  compelled  to  accuse  or  furnish  evidence 
against  himself.  Connors  v.  People,  50  N.  Y.  240;  Brandon  w. 
People,  U  N.  Y.  265;  Slate  v.  ArtAer,  54  N.  H.  465.  Mr.  Bishop^ 
says:  **  If  the  defendant  has  consented  to  any  step  in  the  proceed- 
ings, or  if  it  has  been  taken  at  his  request,  or  he  did  not  object  to  it 
at  the  proper  time  when  he  might,  he  cannot  afterward  complain, 
however  contrary  it  was  to  his  constitutional,  statutory  or  common- 
law  rights.  *  *  *  In  judicial  proceedings  this  doctrine  of 
waiver  is  a  necessity;  for  without  it  they  would  rarely  be  carried  on 
with  success."  1  Bish.  Or.  L.,  §§  118,  119.  Of  the  soundness  of 
the  decisions  in  Cancemi  v.  People,  18  N.  Y.  128,  and  other  casea 
of  that  class  in  which  the  right  of  waiver  has  been  denied,  we  ex- 
press no  opinion. 

Whatever  doubts  may  have  existed  of  the  right  of  a  prisoner  U^ 
waive  statutory  and  constitutional  provisions  enacted  for  his  pro- 
tection, they  may  have  arisen  from  the  fact  that  anciently  a  pris- 
oner on  trial  for  a  capital  crime  was  not  allowed  counsel  except  to 
debate  a  point  of  law  if  one  should  arise.  The  duty  of  the  judge 
to  act  an  counsel  for  him  usually  consisted  m  seeing  that  the  pro- 
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oeediogB  were  regular  and  strictly  legal.  4  Bl.  Com.  355  Mr. 
Bishop  says,  ''the  conseqaence  of  which  was  that  as  the  law  does 
not  snffer  a  party  to  be  prejudiced  by  an  act  of  the  court,  if  one 
through  the  advice  or  oversight  of  the  judge  omitted  to  make  an 
available  objection  or  consented  to  relinquish  a  right,  this  was- 
deemed  error  of  law  of  which  he  could  take  advantage.  In  this 
way  the  rule  would  become  established  that  a  particular  right 
could  not  be  waived;  and  when  afterward  counsel  were  allowed 
prisoners,  and  the  judges  ceased  to  advise  them,  it  might  not  be 
obvious  whether  or  not  the  rule  denying  waiver  would  cease^ 
also  in  these  altered  circumstances  in  obedience  to  the  maxim, 
^cesutnte  raiume  legis,  oessai  ipsa  lex.***  1  Bish.  Or.  Proc., 
§120. 

A  statute  allowing  a  change  of  venue  is  not  void  as  conflicting- 
with  the  constitutional  right  to  be  tried  in  the  county  where  the 
prisoner  is  indicted.  1  Bish.  Cr.  Proc,  §  50 ;  D%ila  v.  States  8  Yerg. 
511;  Perteet  v.  People^  70  111.  171.  But  the  change  can  only  be 
made  with  his  consent.  SUUe  v.  Denton,  6  Cold.  539 ;  Wheeler  v. 
Slate,  24  Wis.  52;  Dougan  v.  State,  30  Ark.  41;  Cochrane  v.  State, 
6  Md.  400 ;  BramMt  v.  State,  31  Ala.  376;  State  v.  Out,  13  Minn. 
341 ;  Gut  V.  State,  9  Wall.  35 ;  1  Bish.  Cr.  L.,  §§  995-998  ;  Cooley 
Const.  Lim.  319  and  note. 

It  is  the  respondent's  privilege  to  be  tried  in  the  county  where 
the  offense  was  committed.  This  provision  in  our  Bill  of  Rights, 
designed  for  the  protection  of  the  accused,  was  regarded  by  the 
fiumers  of  the  Constitution  as  a  privilege  of  the  highest  importance, 
because  it  would  prevent  the  possibility  of  sending  him  for  trial  to- 
a  remote  county,  at  a  distance  from  friends,  among  strangers,  and 
perhaps  among  parties  animated  by  prejudices  of  a  personal  or  par- 
tisan character.  Out  v.  State,  supra,  37.  But  they  did  not  intend 
to  destroy  his  common-law  right  to  a  change  of  venue  whenever  a 
&ir  and  impartial  trial  could  not  be  had  in  the  county  where  the 
fact  happened.  The  purpose  of  this  constitutional  provision  was 
the  protection,  not  the  destruction,  of  individual  rights.  The  con- 
stitutional provision  is  an  affirmance  of  the  prisoner's  common-law 
right  not  to  be  tried  at  a  distance  from  the  county  in  which  his 
offense  is  charged;  and  this  common-law  and  constitutional  right 
he  may  waive  for  the  purpose  of  securing  the  fair  trial  which  the 
Constitntion  guarantees  A  change  of  venue  under  such  circum- 
stances is  calculated  to  preserve  the  system  of  jury  trial  in  its  purity 
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Jtjid  thereby  to  increase  the  confidence  of  the  comnmnity  in  its 
4safety  and  nsefalness. 

Whether  the  emergency  named  in  article  17  of  the  Bill  of  Righti 
would  present  an  occasion  which  can  be  improTed  by  the  State^  or 
by  the  State  alone,  to  obtain  a  change  of  venue,  and  would  be  the 
only  occasion  on  which  the  State  can  moye  for  a  change,  we  do  not 
need  to  inquire.  Our  conclusion  is,  that  on  the  facts  proved  by  the 
respondent,  his  motion  can  be  granted. 

Case  disehargmL 

Oabfkktxb^  J.,  did  not  sit;  the  others  concurred. 


State  t.  Butmav. 
diH.  H.ni) 

■ 

(himinal  taw — tmbtuUmeni — ofjirm  man^$  bi^  pmrtntr^ 
A  member  of  a  finn  maj  not  be  indicted  for  embenling  tbe  partnership  f nndsL 

TNDICTMENT  for  embezzlement.    The  opinion  states  the  point. 

A.  S.  BateheOor,  W.  H.  Cotton  and  J.  M.  Shirley,  for  State. 

J.  L.  Spring,  for  respondent. 

Smith,  J.  The  statute  on  which  this  indictment  is  founded 
reads  as  follows  :  ''  If  any  ofiScer,  agent  or  servant  of  any  corpora* 
tion,  public  or  private,  or  the  clerk,  servant  or  agent  of  any  person, 
£hall  embezzle  or  fraudulently  convert  to  his  own  use  any  money, 
bill,  note  or  other  effects  or  property  whatever  of  such  person  or 
corporation,  or  in  their  possession  or  keeping,  or  shall  knowingly 
or  voluntarily*  pay  or  deliver  any  such  money,  bill,  note,  security 
for  money,  evidence  of  debt,  or  other  effects  or  property  to  any 
person,  or  to  the  order  of  any  person,  knowing  that  such  person  is 
not  entitled  to  receive  the  same,  he  shall  be  fined  not  exceeding 
$2,000  and  imprisoned  not  exceeding  five  years.*'  G.  L.,  chap.  275, 
§  8.  The  operation  of  the  statute  is  not  to  be  extended  to  caaea 
within  the  mischief  intended  to  be  suppressed,  if  they  are  not  at  the 
same  time  within  its  terms  fairly  interpreted.  Wood  v.  Brie  Ry. 
Co.,  72  N.  Y.  196;  s.  c,  28  Am.  Rep.  126;  United  States  v.  FFftf* 
ierger,  5  Wheat.  76;  2  Bish.  Or.  L.,  §  331. 
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It  is  contended,  on  behalf  of  the  State,  that  partners  being  in 
law  the  agents  of  the  firm,  the  statate  is  broad  enough  to  include 
a  partner  who  embezzled  the  property  of  his  firm.  This  conclusion 
by  no  means  follows.  Words  in  statutes  are  to  be  read  in  their 
popular,  natural  and  ordinary  sensQ.  Birks  v.  Allisofif  13  G.  B. 
(N.  S.)  23:  Broom  Leg.  Max.  570.  If  the  legislature  intended  to 
use  the  word  ''agent"  in  the  sense  contended  for,  it  was  unneces- 
sary to  insert  the  words  "  oflScer,"  "  clerk  "  or  "  servant,"  for  an 
officer  or  servant  of  a  corporation  is  its  agent  for  some  purposes, 
and  the  clerk  or  servant  of  a  i)er8on  is  his  agent  for  the  discharge 
of  duties  within  the  sphere  of  his  employment.  If  it  was  the  leg* 
islative  intent  to  include  partners  in  the  statute,  it  is  not  easy  to- 
understand  why  they  were  not  mentioned,  or  why  the  intent  waa 
left  to  be  discovered  by  implication. 

The  statute  24  and  25  Vict.,  chap.  96,  g  68,  provided  for  the 
punishment  of  embezzlement  by  a  clerk  or  servant  of  the  property 
of  his  master  or  employer.  Under  this  statute  it  has  been  held  that 
a  member  of  a  friendly  society  could  not  be  qonvicted  of  embezzling^ 
money  taken  by  him  on  sales  of  tickets  for  a  railway  excursion, 
which  he  was  appointed  by  the  society  to  manage.  The  decision 
went  upon  the  ground  that  he  was  a  joint  owner  of  the  money  (the 
property  of  the  society  not  being  vested  in  trustees),  and  that  he 
was  not  a  clerk  or  servant  within  the  meaning  of  the  statute.  In 
Reg.  V.  McDonald,  L.  ft  C.  85,  the  prisoner  was  cashier  and  col- 
lector to  commission  merchants,  and  was  paid  partly  by  salary  and 
partly  by  a  percentage  on  the  profits,  but  was  not  to  contribute  to 
the  losses;  and  he  had  no  control  o?er  the  management  of  the 
business.  It  was  held  that  while  there  might  be  a  partnership  in 
the  business  as  to  third  persons,  there  was  none  inter  eese,  and  be- 
ing a  servant  he  was  held  liable  for  embezzling  the  property  of  hia. 
employers.  See  also  2  Bish.  Or.  L.,  §§  341,  343;  Holmet^  case,  2 
Lew.  256;  Regifia  v.  Diproife,  11  Cox  G.  G.  185;  Regina  v.  Proud, 
L.  &  C.  97.  To  meet  what  was  considered  a  defect  in  England  in  its 
laws  for  the  detection  and  punishment  of  embezzlement,  the  statute 
31  and  32  Vici,  chap.  116,  §  1,  was  passed,  punishing  embezzlement 
by  a  member  of  a  copartnership  of  its  money,  effects  and  property. 
In  CommonweaUh  v.  Bennett ,  118  Mass.  443,  the  respondent  wa» 
not  a  partner,  and  the  ruling  that  he  could  not  be  convicted  of  the 
embezzlement  charged  if  he  supposed  when  he  took  the  money  that 
he  was  a  partner,  was  held  sufficiently  favorable  to  him. 
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We  have  not  been  referred  to  any  decision,  and  we  havcf  not  in 
•oar  inyestigations  discovered  one,  which  holds  that  a  partner  may 
be  conTicted  of  embezzling  the  property  of  the  copartnership  nnder 
a  statute  similar  to  ours.  The  crime  of  embezzlement  is  purely 
statutory,  originating  in  attempts  to  amend  the  law  as  to  larceny. 
Farther  legislation  is  necessary  to  reach  the  case  of  embezzlement 
by  one  partner  of  the  property  of  the  finn. 

The  other  count  charges  that  the  respondent,  being  the  partner 
•of  Thompson,  embezzled  the  property  of  Thompson.  This  is  not 
4rafBcient.  Non  comiat,  that  being  a  partner  with  Thompson  he 
was  his  clerk,  servant  or  agent,  and  came  into  the  possession  of 
'Thompson's  com  and  grain  as  such  clerk,  agent  or  servant. 

Indictment  qfM8k$A» 

Stahlbt,  J.,  did  not  sit;  the  others  concurred. 


Norton  v.  Dbbbt  National  Bank. 

(61  n.  h.  SM.) 
B€mki — Naitional — guaroMjf  ofwniraet  behM$n  third  penemM, 

No  action  maj  be  maintained  against  a  National  bank  apon  a  contract  made  by 
Its  cashier  on  its  bebalf  to  ipiaimntoe  a  contract  between  third  persons  for 
deUverj  of  bnilding  materials. 

ACTION  on  a  guaranty.    The  head-note  and  opinion  show  the 
necessary  facts. 

Wiggin  dt  Fuller y  for  plaintiff. 

O.  0.  £  0.  K.  Bartleti,  for  defendants. 

Allen,  J.  The  defendants'  cashier  had  no  authority  to  make 
the  guaranty,  and  there  was  nothing  in  the  acts,  conduct,  or  course 
of  business  of  the  defendants'  officers,  by  which  he  was  held  out  as 
having  authority  to  make  it.  The  guaranty  itself  being  false  and  a 
fraud  upon  both  parties,  the  cashier  undertook  to  cure  one  fraud  by 
committing  another,  and  recorded  a  false  vote  of  authority  to  make 
the  guaranty,  and  certified  the  false  record  to  the  plaintiff. 

Had  the  forged  record  been  a  true  one,  had  the  directors  voted 
as  the  record  and  certificate  declared,  or  had  they  made  the  guar- 


JUNE  TERM,  1883.  335 

Norton  ▼.  Derby 'National  Bank. 

«  .      . 

«ntj  theoiBelveSy  the  defendants  could  not  have  been  bound  by  their 
action,  for  a  guaranty  of  that  kind  would  have  been  beyond  the  scope 
of  their  powers.  The  power  of  corporations  is  limited  by  the  pur* 
poses  for  which  they  are  created,  and  which  are  named  in  the  charter 
or  act  authorizing  their  existence.  National  banks  derive  their 
powers  from  what  is  known  as  the  National  Banking  Law  (Act  of 
Congress,  June  3, 1864,  Bev.  St  TJ.  S.,  title  LXII),  declaring  that 
any  association  organized  under  the  act  shall  be  a  body  corporate, 
and  **  may  exercise  by  its  board  of  directors,  or  duly  authorized 
ofiSoers  or  agents,  subject  to  law,  all  such  incidental  powers  as  may 
be  necessary  to  carry  on  the  business  of  banking,  by  discounting  and 
negotiating  promissory  notes,  drafts,  bills  of  exchange,  and  other 
eyidences  of  debt;  by  receiving  deposits;  by  buying  and  selling 
exchange,  coin,  and  bullion ;  by  loaning  money  on  personal  security; 
and  by  obtaining,  issuing  and  circulating  notes  according  to  the 
provisions  of  this  title/'  Real  estate  may  be  purchased  and  held 
for  immediate  accommodation  in  the  transaction  of  business,  and 
received  in  the  collection  of  debts,  and  as  security  for  previous  in- 
debtedness. Bev.  St.  XT.  S.,  §g  5136,  5137.  The  power  given  by 
the  law  is  to  carry  on  the  banking  business,  and  includes  such  in* 
cidental  powers  as  may  be  necessary  to  effect  that  object.  It  is 
nowhere  mentioned  that  a  bank  may  guarantee  the  performance 
of  written  contracts  made  for  other  purposes  than  the  payment  of 
money  or  the  transfer  of  securities.  If  in  the  course  of  their  busi- 
ness, the  bank  find  it  necessary  to  indorse  for  transfer,  or  otherwise 
speeiaUy  guarantee  negotiable  commercial  paper  {People's  Bank 
V.  Nutional  Bank,  101  XT.  S.  191),  it  will  not  be  claimed  that  the 
gmranteeing  of  other  written  contracts  is  included  within  any 
of  its  powers,  general  or  special,  or  is  necessarily  incidental.  It  is 
n«  part  of  the  business  of  a  bank,  nor  necessarily  incidental  to  it, 
to  guarantee  a  building  contract,  or  one  for  furnishing  building 
materials  ;  and  the  defendants  had  no  power  to  make  the  guaranty 
which  is  the  subject  of  this  action. 

'  The  plaintiff  claims  that  the  defendants  are  liable,  because  it 
was  the  duty  of  their  cashier  and  clerk  to  record  the  votes  and 
official  acts  of  the  directors,  and  the  bank  are  bound  by  the  false 
record  as  if  it  were  true ;  or  that  the  plaintiff  in  good  faith  parted 
with  her  property,  relying  upon  the  strength  of  the  record  and  the 
guaranty,  and  the  defendants  are  estopped  from  denying  the  truth 
of  the  record  and  the  validity  of  the  guaranty.     The  doctrine  that 
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principalB  are  bound  or  made  liable  for  the  wrongs  done  by  their 
agents  or  aervants  is  confined  to  cases  where  the  acts  complained 
of,  or  relied  on,  are  done  in  the  employment  of  the  principal  as 
a  part  of  the  ordinary  bnsiness  of  that  employment,  or  are  au- 
thorized or  directed  by  the  principal,  or  in  some  way  ratified  and 
adopted  by  him.  Acts,  though  done  by  an  agent  or<  servant,  un- 
authorized and  unratified,  and  not  being  within  the  scope  of  theem* 
ployment,  nor  a  part  of  the  ordinary  business  of  the  principal,  can- 
not bind  him  nor  make  him  liable;  and  the  doctrine  applies  with 
special  force  to  corporations,  the  business  of  which  can  be  car* 
ned  on  only  through  the  medium  of  agents,  Ang.  ft  Amea 
Corp.,  §§  310,  311;  Add.  Torts,  §1197;  Martin  y.  Great  JFhUs 
M'f'g  Co.,  9  N.  H.  61,  64;  Salem  Bank  v.  Gtoucesier  Bank,  17 
Mass.  1;  s.  c,  9  Am.  Dec.  Ill;  Ibsier  y.  JSssez  Bank,  17  Mass. 
479,  608;  8.  c,  9  Am.  Dec.  168;  Mechanics?  Bank  y.  Bank  of  Ckh 
lufnbia,  6  Wheat.  3;^6;  Bank  y.  Dunn,  6  Pet.  61;  Bank  y.  Jones, 
8  Pet.  16;  United  States  y.  City  Bank  of  Columius,  21  How.  366. 
The  defendants'  cashier  had  no  authority  to  make  the  guaranty, 
nor  was  his  act  in  making  it  ever  ratified  by  the  defendants.  The 
directors  in  fact  repudiated  it  as  soon  as  it  came  to  their  knowledge. 
It  was  no  part  of  the  duty  of  the  cashier  to  make  the  guaranty,  nor 
was  its  making  any  part  of  the  ordinary  business  of  the  bank. 
Nothing  of  the  kind  was  shown  to  have  oyer  been  done  before, 
either  with  or  without  express  direction.  It  was  not  within  the 
legalized  powers  of  the  defendants. 

The  fact  that  it  was  a  part  of  the  duty  of  the  cashier  to  record 
the  acts  and  yotes  of  the  directors  di>es  not  make  his  false  record 
and  certificate  binding  upon  the  bank.  The  cashier  is  not  a  public 
officer  within  the  meaning  of  the  term,  appointed  by  the  public  to 
make  and  certify  records,  and  whose  duties  are  defined  by  law.  If 
he  was  held  out  by  the  defendants  as  their  agent  to  record  and 
show  the  acts  of  their  officers,  the  plaintiff  was  not  relieved  of  the 
duty  of  making  inquiry  into  the  legality  and  want  of  authority  of 
the  acts.  The  doctrine,  that  of  two  innocent  persons  defrauded 
by  a  third,  he  shall  suffer  who  has  enabled  a  delinquent  to 
commit  the  fraud,  has  no  application  here,  where  the  act  con- 
stituting the  fraud  was  no  part  of  the  cashier's  duty  nor  the 
defendants'  legitimate  business,  and  where  the  plaintiff  neglected 
to  make  the  necessary  inquiry  for  ascertaining  the  yalidity  oi  the 
act. 
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The  doctrine  of  iMra  vires  is  not  nsaally  applied  where  the  party 
setting  it  up  has  received  a  benefit  from  the  unempowered  and 
unlawful  act  relied  on  ae  a  defense.  Bieh  y.  Errol,  51  N.  H.  350* 
354;  West  v.  Brrol,  58  N.  H.  233;  Untied  States  r.  State  Bank,  96 
U.  S.  33;  Gold  Mining  Co.  y.  National  Bank,  96  U.  S.  640;  Na^, 
tional  Bank  t.  Maiihetas,9S  U.  S»  621;  Bank  y.  Whitney,  103  TJ. 
8.  99.  The  defendants  received  a  tract  of  land,  which  the  plaintiff 
conveyed,  relying  for  payment  of  the  consideration  on  the  guaranty 
of  the  defendants.  The  guaranty,  the  conveyance,  and  the  pledge 
of  the  note  and  mortgage  were  parts  of  the  same  transaction,  and 
though  the  land  was  not  received  directly  from  the  plaintiff,  it  was 
the  false  guaranty  which  induced  and  made  possible  the  convey- 
ance^ and  which  enabled  the  bank  to  collect  the  overdraft  of  Lam- 
prey. It  was  a  benefit  received  from  the  guaranty,  and  the  defend- 
ants cannot  be  permitted  to  repudiate  the  unauthorized  contract 
and  retain  the  fruits  of  it.  If  the  guaranty  is  denied^  the  benefit 
must  be  restored.  The  plaintiff  cannot  recover  upon  the  guaranty. 
If  he  desires  he  may  amend  his  declaration  by  adding  an  appropriate 
eount  for  the  recovery  of  the  land,  or  its  value  if  sold. 

Case  discharged. 

Sxm  aad  Oabpbhtbb,  JJ.,  did  not  sit;  the  others  concurred. 
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m  N.  H.  SM.) 

CoHsUiuUenal  lav  ^  taxaiicn  oflegacUs, 
Tlia  legidatiire  has  no  power  to  tax  legades  and  8aeee8doni.f 
ILL  by  executrix  for  instructions. 


C.  C.  Rogers  and  «7.  Minot,  for  plaintiff. 

Tappan,  attorney-general,  for  State. 

•* 
Blodobtt,  J.    It  is  not  to  be  questioned  that  the  power  to  tax 

is  vested  in  the  legislature;  that  it  is  unrestricted,  except  when  it 

is  opposed  to  some  provision  of  the  Federal  or  State  Oonstitu|;ion; 

•See  eanira,  Maifer  ofMcPhersan  (lOi  N.  T.  806),  68  Am.  Rep.  m. 
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and  that  it  extends  ''  to  every  trade  or  occapation,  to  every  object 
(if  industry^  use  or  enjoyment,  and  to  every  species  of  possession.'^ 
Nor  is  it  to  be  qaestioned  that  the  subject  of  the  taxation  in  the 
present  case  is  one  within  legislative  control,  because  inheritances* 
distributive  shares  and  legacies  are  but  creatures  of  the  law;  in 
tact  the  only  right  to  take  or  dispose  of  property  by  descent  or 
devise  is  derived  from  the  sovereign  power  of  the  State  through  its 
laws.  **  Wills  therefore  and  testaments,  rights  of  inheritance  and 
successions  are  all  of  them  creatures  of  the  civil  or  municipal  laws» 
and  accordingly  are  in  all  respects  regulated  by  them.''  2  BL  Com. 
12. 

It  must  be  conceded  then  that  in  the  absence  of  constitutional 
prohibition  the  legislature  has  the  power  to  impose  conditions  by 
way  of  a  tax  upon  legacies  and  successions,  and  so  the  only  inquiry 
is,  whether  the  taxation  in  question  is  excluded  either  by  the  ex- 
press terms  of  the  Constitution  or  by  necessary  implication,  because 
if  it  is  not,  the  power  of  the  legislature  must  be  regarded  as  having 
been  properly  exercised. 

An  answer  to  the  inquiry  is  readily  afforded,  for  while  by  Article 
y  of  our  Constitution  the  legislature  is  empowered  to  assess  and 
levy  taxes,  this  grant  of  power  is  expressly  limited/to  ^^'proportional 
and  reasonable  assessments,  rates  and  taxes  upon  all  the  inhabi- 
tants and  residents  within  the  said  State,  and  upon  the  estatei 
within  the  same,''  and  by  the  Bill  of  Rights  (Art  XII)  every  inhabi- 
tant is  bound  to  contribute  only  his  share,  which  manifestly  and 
according  to  the  uniform  decisions  of  this  court  for  more  than  half 
a  century,  cannot  be  more  than  his  proportional  share  of  the  commoOL 

burden. 

.  . »  

All  measures  for  the  imposition  or  collection  of  taxes  must  there- 
fore corfSorm  to  this  general  principle  of  just  equality,  and  hence 
it  is  immaterial  whether  the  tax  imposed  by  chapter  64  is  to  be  re- 
garded as  a  tax  on  property  or  upon  a  civil  right  or  privilege,  for 
the  same  principle  of  equidity  and  due  proportion  applies  to  every 
species  of  tax  alike.  And  it  is  this  consideration  which  broadly 
distinguishes  the  case  at  bar  from  those  in  Virginia  and  Maryland, 
to  which  our  attention  has  been  called,  and  in  which  a  similar  tax 
wa»  sustained. 

In  the  former  State  the  Constitution  requires  that  taxes  on  prop- 
erty shall  be  tiniform,  anid  in  Eyre  v.  Jacob,  14  Orait.  442,  the 
objection  taken  was,  that  the  pcpperty  of  the  estate  having  been 
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taxed,  a  tax  on  collateral  inheritances  most  be  opposed  to  the  con- 
stitntional  requirement;  but  the  decision  (by  a  divided  court)  is 
pot  expressly  upon  the  ground  that  such  a  tax  is  not  one  on  prop^ 
erty  but  on  the  privilege  of  succeeding  to  the  inheritance,  and  that 
there  is  in  that  State  no  constitutional  prohibition  against  taxing  a 
civil  right  or  privilege,  or  forbidding  discrimination  between  lineal 
and  collateral  inheritances,  because  the  requirement  of  uniformity 
applies  to  property  only.  A  similar  objection  was  taken  and  over- 
ruled in  l^tan  v.  State,  28  Md.  577,  on  the  ground  that  the  restric- 
tions imposed  upon  the  legislative  power  as  to  taxation  are  ez^ 
plicity  declared  in  the  State  Oonstitution,  which  only  prohibits  the 
taxation  of  polls  and  paupers,  and  requires  a  uniform  mode  of  tax- 
ation on  property  according  to  its  value;  and  that  '^  whilst  thus 
providing  for  a  uniform  mode  of  taxation  on  property,  it  was  not 
the  purpose  of  the  framers  of  the  Constitution  to  prohibit  any 
other  species  of  taxation,  but  to  leave  the  legislature  the  power  to 
impose  such  other  taxes  as  the  necessities  of  the  government  might 
require/' 

It  is  apparent  that  these  decisions  can  have  no  weight  in  New 
Hampshire,  and  immunity  from  disproportional  taxation  being 
expressly  reserved  in  our  Bill  of  Rights,  and  the  power  of  propor- 
tional taxation  only  being  granted  the  legislature  by  the  Constitu- 
tion we  are  unaware  of  any  ground  upon  which  the  statute  under 
consideration  can  be  upheld,  for  if  it  is  to  be  regarded  as  a  tax  ot^ 
property,  it  is  open  to  the  objection  of  unequal  and  double  taxation, 
and  if  it  is  to  be  regarded  as  a  tax  on  a  civil  right  or  privilege,  it  iif 
discriminating  apd .  disprpportional.  See  State  v.  U.  8.  A  Can. 
Express  Co.,  60  N.  H.  219. 

Nor  is  the  argument  that  its  object  was  ''to  defray  the  cost  of 
Probate  Courts''  entitled. to  any. weight,. because  the. constitutional 
rule  of  equality  cannot  be  limited  or  qualified  by  any  consideration 
of  expediency  or  convenience.  The  purpose  of  the  act  cannot 
change  its  character  in  this  respect.  Good  purposes  in  taxation 
are  of  no  consequence  if  the  effect  is  to  subject  the  tax  payer  to 
exceptional  and  invidious  exactions. 

But  within  the  limits  of  legislative  authority,  we  have  nothing 
to  do  with  the  motives  or  policy  of  this  or  any  other  taxation,  and 
therefore  whether  the  expense  of  administering  the  probate  law 
should  be  imposed  upon  the  business  of  that  office  is  not  for  us  to 
determine.     ''  It  *is  only  where  statutes  are  passed  which  impose 
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taxes  on  false  and  unjust  principles,  or  operate  to  produce  gross 
inequality  so  that  they  cannot  be  deemed  in  any  just  sense  pro- 
portional in  their  effect  on  those  who  are  to  bear  the  public 
charges,  that  courts  can  interpose  and  arrest  the  course  of  legisla- 
tion by  declaring  such  enactments  Toid/'  Bioelow,  C.  J.,  in  C'on?!- 
monweallh  y.  Savings  Bank^  5  Allen  437.  We  therefore  go  no 
further  than  to  say  that  if  the  legislature  deems  it  expedient  to 
defray  the  expense  of  Probate  Courts  by  a  tax  upon  the  recipients 
of  estates  therein  adjudicated,  such  tax  must  be  proportional  and 
constitute  only  the  just  share  of  those  upon  whom  it  is  imposed; 
that  it  cannot  lawfully  make  discriminations  and  cast  the  burden 
upon  one  class  of  beneficiaries  and  exempt  all  other  classes  from  its 
operation,  and  that  it  cannot  therefore  for  purposes  of -taxation 
exempt  legacies  and  successions  to  husband,  wife,  children  and 
grandchildren,  and  include  only  those  by  the  collaterals  and  others 
than  those  specified. 

It  is  true  that  this  form  of  tax  comes  down  from  antiquity  (Oib- 
bon's  Decline  and  Fail  of  the  Roman  Empire,  chap.  6),  and  that 
the  tax  commissioners  of  this  State,  by  whom  it  was  recommended, 
say  that  there  can  be  no  question  of  the  legal  right  to  impose  it 
(Report,  p.  31);  but  nevertheless  we  entertain  a  contrary  opinion, 
because  under  the  reservations  of  the  Bill  of  Rights  and  the  limi- 
tations of  the  Constitution  it  is  plainly  founded  upon  pure  inequal* 
ity  and  is  simply  extortion  io  the  name  of  taxation,  and  it  can 
therefore  never  be  sustained  in  this  jurisdiction  so  long  as  equality 
and  justice  continue  to  be  the  basis  of  constitutional  taxation. 

Chapter  64  must  be  declared  void  and  inoperative  and  the  plain* 

tiff  is 

Adtri8$d  aeeordingly. 

Smuh,  J«,  did  not  sit;  the  others  oonconed. 
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au  Peno.  St.  88.) 
AeecurU  ikUed — bettoeen  pafiner§, 

A  statement  of  partnership  acconnts,  prepared  by  clerks  to  aid  in  a  aettleniMil 
between  the  partners*  is  prima  facie  evidence,  binding  as  to  items  matoaUj 
aaoented  to  at  the  time,  bat  not  as  to  disputed  items. 

A  GTION  of  account.    The  opinion  states  the  point. 

Henry  (7.  Boyer  and  Oeorge  F*  Baer,  for  plaintiff  in  error. 
Aaron  S.  Swartz  and  John  H.  Fort,  for  defendant  in  error. 

Gbbbn,  J.  [Omitting  other  matters.]  The  remaining  assign- 
ments raise  substantially  the  one  question  whether  the  settlement 
made  by  the  three  clerks  in  1875  is  to  be  regarded  as  "  an  account 
stated"  in  equity,  conclusive  between  the  parties  except  for  fraud 
or  mistake. 

The  court  declined  to  give  it  a  conclusive  effect,  but  did  give  it 
much  weight,  and  in  fact  held  that  as  to  al)  items  in  it  which  were 
claimed  by  one  party  and  assented  to  by  the  other  the  party  so  as- 
senting would  be  bound. 

The  treatment  of  this  subject  by  the  learned  court  below  seems 
to  us  as  exceedingly  fair  and  in  strict  accordance  with  the  authori- 
ties    The  statement  in  question  claimed  by  the  defendant  to  be 
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conclusive,  was  not  prepared  by  the  parties  or  either  of  them;  it 
was  prepared  by  three  of  their  clerks  who  examined  the  books  by 
themselves  in  the  absence  of  the  parties.  When  they  had  partly 
finished  their  work  they  called  the  parties  before  them  and  asked 
them  questions  as  to  many  matters  they,  the  clerks,  did  not  under- 
stand. Then  they  took  the  answers  to  their  questions  and  reviewed 
their  work,  making  charges  and  corrections  and  again  called  the 
parties  before  them.  There  were  claims  made  by  each  partner 
which  did  not  appear  in  the  books.  As  to  these  they  did  not  at- 
tempt to  make  a  settlement  themselves  (at  least  so  Whitman,  one 
of  the  clerks,  testifies),  but  just  put  down  whatever  each  party 
claimed,  not  deciding  whether  it  was  correct  or  not,  simply  taking 
the  partner's  word  for  it  The  testimony  on  this  subject  is  toe 
long  to  be  repeated  here,  but  some  portions  of  it  may  be  quoted. 
Thus  Whitman,  who  seems  to  have  been  the  most  active  of  all,  and 
was  the  spokesman  in  their  interviews  with  the  partner,  says: 
''The  books  were  brought  to  my  place  and  we  were  told  by  the 
partners,  or  at  least  by  Mr.  Rehill,  to  try  and  make  a  statement 
as  near  as  we  could  of  how  they  stood.  *  *  *  We  found  a 
great  many  things  we  were  curious  to  question  them  on;  there 
were  a  great  many  charges  entered  twice;  there  was  a  great  many 
bank  accounts  we  did  not  understand.''  After  stating  that  they 
took  the  answers  of  the  parties  and  worked  again  for  a  week  he 
adds,  ''  at  the  end  we  made  out  a  statement  for  each  party.  We 
first  went  over  these  accounts;  when  they  came  in  I  don't  think  we 
showed  them  any  figures.  I  said  there  were  a  great  many  things  we 
did  not  understand.  I  think  I  made  the  remark  that  from  the  books 
Mr.  McTague  had  credit  of  some  $30,000  or  t40,000  more  than  Mr. 
Behill;  that  Mr.  McTague's  credits  were  that  much  more  than  Mr. 
Behill's;  by  that  I  meant  that  Behill  owed  McTague;  *  *  *  when 
we  started  out  to  make  out  this  account  we  were  trying  to  find  out 
how  they  stood  between  each  other;  the  way  I  understood  it  we 
were  instructed  simply  to  find  out  how  they  stood  in  their  business 
relations  to  each  other;  there  was  never  any  thing  expressed  that  I 
knew  of  that  it  was  to  be  a  final  settlement.  We  were  to  render  aa 
account  showing  how  they  stood  between  each  other;  that  is  the 
way  I  understood  it;  we  gave  the  statement  to  them  as  we  found  it 
from  their  books  and  from  their  statements;  made  the  statements 
as  the  books  showed  and  as  they  claimed;  *  *  *  we  gave  them 
as  they  asked  and  took  their  word  for  it;  we  had  nothing  else* 
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*  *  *  I  am  not  prepared  to  swear  that  these  books  were  in  sach 
an  intelligent  condition  that  I  could  make  np  a  statement  from 
them  by  correcting  the  improper  balances  and  additions  and  sab- 
tractions.  <^  *  ^  When  I  signed  that  statement  I  signed  it  as 
a  correct  statement  as  I  could  make  out  with  my  knowledge  of 
book-keeping.  I  do  not  say  that  it  is  correct;  after  that  statement 
had  been  made  np,  Mr.  Rehill  and  Mr.  McTague  were  called  in  and 
each  of  them  was  given  a  copy;  *  *  *  it  was  simply  given  to 
them  as  a  statement  of  the  best  result  we  could  make  of  the  book» 
and  their  claims;  *  *  *  wherever  there  was  no  evidence  in  the 
shape  of  books  to  make  up  the  statement  we  took  Mr.  Rehill^s 
statement;  if  Mr.  McTague  made  any  we  considered  them;  *  *  * 
we  took  them  both  for  what  they  claimed;  we  took  their  word;  we 
had  no  right  to  dispute  their  word;  if  either  party  made  a  claim  we 
took  it  at  their  word  and  put  it  down;  that  was  for  them  to  settle 
hereafter;  we  were  making  out  a  statement  of  their  affairs  as  near 
as  we  could  make  it  and  simply  noting  where  it  came  from;  as  far 
as  the  books  were  concerned  we  took  the  books,  but  there  were  other 
statements  outside  which  we  were  bound  to  take  their  word  for; 

♦  ♦  •  we  did  not  dispute  either  of  their  words.  ♦  ♦  *  This 
statement  was  for  the  purpose  of  enabling  them  to  make  a  settle* 
ment;  that  was  the  way  I  understood  it;  I  am  not  prepared  to 
answer  whether  the  settlement  was  to  conclude  them;  they  were 
not  bound  by  it;  they  did  not  bind  themselves  to  stand  by  our  con- 
clusions; we  were  asked  to  make  a  statement  to  the  best  of  our ' 
knowledge  from  all  the  information  we  could  glean  from  them  and 
the  books;  we  could  not  get  along  with  the  account  while  they 
were  there;  they  would  dispute  over  a  single  article  for  a  day;  I 
think  they  were  not  agreed  upon  the  items;  *  *  *  we  had  a 
number  of  different  charges  to  deal  with  that  did  not  appear  in  the 
books;  this  credit  to  Mr.  Rehill  is  a  personal  statement  from  Rehill; 
when  they  gave  us  a  personal  statement  we  took  it  for  granted  that 
it  was  correct;  *  *  *  we  did  not  take  the  authority  to  pass  upon 
the  propriety  of  any  of  these  accounts;  the  object  of  putting  them 
into  the  account  was  that  they  should  agree  and  make  an  arrangement 
to  settle,  so  that  they  could  have  the  thing  before  them  in  some  kind 
of  shape;  we  tried  to  get  it  in  tangible  form;  *  *  *  we  prepared 
statements  for  them  to  settle;  we  did  not  settle  for  them." 

In  view  of  the  foregoing,  and  other  testimony  of  a  similar  kind, 
it  is  impossible  for  us  to  regard  the  statement  of  1875  as  a  stated 
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accoant,  conclusive  between  the  parties.  It  was  not  made  by  one 
party  and  delivered  to  the  other;  it  was  not  an  account  alone  of 
what  appeared  upon  the  books  of  the  firm,  but  of  such  matters  and 
also  of  mere  verbal  claims  made  by  each,  which  were  set  down  in 
the  statement  upon  the  bare  assertion  of  the  party  without  ques* 
tioUy  without  any  kind  of  verification,  without  even  any  attempt 
by  the  clerks  to  adjudicate  or  determine  their  correctness,  without 
the  assent  of  the  opposite  party,  and  the  statement  itself  is  not  a 
statement  of  account  between  the  partners,  but  between  each  part- 
ner and  the  firm.  Even  if  it  were  free  from  these  objections  and 
were  in  truth  an  account  stated  between  the  partners,  it  would  not 
be  absolutely  conclusive  so  as  to  be  incapable  of  impeachment  for 
mistake  as  to  items  under  the  well-established  equitable  right  to 
surchange  and  falsify.  This  right  simply  affects  the  burden  of 
proof  which  in  proper  cases  of  stated  account  rests  upon  the  party 
against  whom  the  account  is  set  up,  the  inference  being  tf^at  the 
account  as  stated  is  correct,  and  the  duty  of  disproving  or  rebutting 
the  inference  resting  upon  the  opposite  party  who  otherwise  might 
require  original  proof  of  the  items  of  the  account. 

The  text-books  and  the  cases  are  quite  uniform  in  their  descrip* 
tion  of  the  stated  account  between  partners  and  the  effect  to  be 
given  to  it.  Thus  in  1  CoUyer's  Law  of  Partnerships,  §  298  (ed.  of 
1878),  it  is  said:  ''  It  is  to  be  observed  that  the  fact  that  an  account 
has  already  been  rendered  by  the  defendant  to  the  plaintiff  does  not 
deprive  the  latter  of  his  right  to  have  the  same  account  taken  under 
the  direction  of  a  court  of  equity;  to  have  that  effect  an  account 
must  not  only  have  been  sent  in  to  the  plaintiff  but  also  have  been 
acquiesced  in  by  him.  *  *  *  A  stated  account  may  be  impeached 
either  wholly  or  in  part  on  the  ground  of  fraud  or  mistake.  If 
there  be  fraud,  or  if  any  mistake  affects  the  whole  account,  the 
whole  will  be  opened  and  a  new  account  will  be  directed  to  be 
taken  without  reference  to  that  which  has  been  stated;  but  if 
there  be  no  fraud,  and  if  no  mistake  affecting  the  whole  ac- 
count can  be  shown,  but  the  correctness  of  some  of  the  items 
in  it  is  nevertheless  disputed,  the  account  already  stated  will 
not  be  treated  as  non-existing,  but  will  be  acted  upon  as  cor- 
rect, save  so  far  as  the  party  dissatisfied  with  any  item  can  show  it 
to  be  erroneous.  In  a  case  of  fraud  an  account  will  be  opened  in 
toto,  even  after  the  lapse  of  a  considerable  time;  but  if  no  fraud  be 
proved,  an  account  which  has  been  long  settled  will  not  be  reopened 
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in  toto;  the  ntmosfc  which  the  court  will  then  do  will  be  to  give 
loAJe  to  saroharge  and  falsify/'  The  right  to  surcharge  and  falsify 
is  thus  defined  by  Lord  Chancellor  Hardwickb  in  PU  ▼.  Chot-^ 
mondeleyf  2  Ves.  Sr.  565,  '^  the  onus  prohmidi  is  always  on  the 
party  haying  that  liberty;  for  the  court  takes  it  as  a  stated  account 
and  establishes  it;  but  if  any  of  the  parties  can  show  an  omission 
for  which  credit  ought  to  be,  that  is  a  surcharge;  or  if  any  thing 
18  inserted  that  is  a  wrong  charge  he  is  at  liberty  to  show  it,  and 
that  is  falsification;  but  that  must  be  by  proof  on  his  side;  and 
that  makes  a  great  difference  between  the  general  causes  of  an 
open  account  and  where  right  to  surcharge  and  falsify,  for  such 
mast  be  made  out.  Now  this  is  not  only  after  a  great  length 
of  time,  but  also  after  a  number  of  aoconnts  settled  between 
the  parties.''  In  Vernon  t.  Vawdey^  2  Atk.  119,  it  was  said: 
''If  there  are  only  mistakes  and  omissions  in  a  stated  account 
the  party  objecting  shall  be  allowed  no  more  than  to  surcharge 
and  falsify. " 

In  1  Story  Eq.,  §  523,  the  subject  is  thus  presented:  **  If  there- 
fore there  has  been  an  account  stated,  that  may  be  set  up  by  way  of 
plea,  as  a  bar  to  all  discovery  and  relief,  unless  some  matter  ia 
ahown,  which  calls  for  the  interposition  of  a  court  of  equity.  But 
if  there  has  been  any  mistake  or  omission,  or  accident,  or  fraud,  or 
undue  advantage,  by  which  the  account  stated  is  in  truth  vitiated, 
and  the  balance  is  incorrectly  fixed,  a  court  of  equity  will  not 
suffer  it  to  be  conclusive  upon  the  parties,  but  will  allow  it  to  be 
opened  and  re-examined.  In  some  cases,  as  of  gross  fraud,  or  gross 
mistake,  or  undue  advantage,  or  imposition  made  palpable  to  the 
oourt,  it  will  direct  the  whole  account  to  be  opened  and  taken  ds 
novo.  In  other  cases,  where  the  mistake,  or  omission,  or  inaccuracy, 
or  fraud,  or  imposition  is  not  shown  to  affect  or  stain  all  the  items 
of  the  transaction,  the  court  will  content  itself  with  a  more  moder- 
ate exercise  of  its  authority.  It  will  allow  the  account  to  stand, 
with  liberty  to  the  plaintiff  to  surcharge  and  falsify  it;  the  effect 
of  which  is  to  leave  the  account  in  full  force  and  vigor  as  a  stated 
account  except  so  far  as  it  can  be  impugned  by  the  opposing  party 
who  has  the  burden  of  proof  on  him  to  establish  errors  and  mis- 
takes." In  section  525  the  terms  ''  surcharge  "  and  '*  falsify"  are 
defined  substantially  the  same  as  in  the  above  citation  from  Oollyer, 
and  in  section  526  an  ''  account  stated  "  is  described,  and  its  effect 

also  in  a  similar  manner  to  that  already  given. 
V0L.LX  — 44 
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The  learned  court  below  treated  the  statement  made  by  the  clerks 
in  accordance  with  the  foregoing  principles;  they  allowed  it  to  be 
given  in  evidence^  thus  making  it  prima  facie  evidence;  as  to  all 
items  to  which  the  parties  assented  they  held  it  binding;  to  items 
claimed  by  one  and  assented  to  by  the  other,  binding  effect  was 
given;  as  to  disputed  items  and  claims  denied  the  jury  were  in- 
structed to  determine  them  according  to  the  best  light  they  could 
obtain  from  all  the  testimony;  they  were  instructed  that  the  state- 
ment  was  not  conclusive,  but  much  weight  was  given  to  it,  and  as 
we  think  all  the  consideration  to  which  it  was  entitled  was  allowed 
by  the  court.  The  accounts  were  voluminous  and  somewhat  com- 
plicated, and  there  was  much  dispute  as  to  the  items,  or  many  of 
them.  Instead  of  there  being  proof  that  the  parties  assented  to  the 
statement  made  by  the  clerks,  the  evidence  was*  that  they  would 
dispute  over  a  single  item  for  a  day,  and  the  clerks  made  no  attempt 
to  adjust  these  disputes,  but  simply  put  down  the  items  of  adverse 
claims  just  as  they  were  claimed  and  not  as  they  were  (decided,  for 
they  were  not  decided  at  all.  Such  an  account  cannot  in  any  point 
of  view  be  regarded  as  a  stated  account  between  partners  assented 
lo  either  expressly  or  by  implication. 

Most  of  the  authorities  cited  in  the  paper  books  are  inapplicable, 
as  they  do  not  relate  to  this  class  of  cases,  and  no  one  is  in  conflict 
with  the  familiar  equity  principles  to  which  we  have  referred. 
TJpon  a  review  of  the  whole  case  we  fail  to  discover  any  error  in  the 
treatment  of  the  cause  by  the  learned  court  below,  and  therefore 

The  judgment  is  affirmed. 


CiTT  OF  Altoona  t.  Lots. 
(114  Ptnn.  at.  na.) 

Wegtigenee^^eoniributarp  ^walkMff  en  d^f^Btiiee  ^^ 

A  pedastrian  in  a  cit/  is  not  neoesaarilj  negli^j^t  in  walking  on  a  sldewnlk 
which  he  knows  to  be  uosafe,  in  a  dark  night,  as  the  nearest  way  to  hia 
destination,  instead  of  taking  another  way  which  la  also  unsafe. 

ACTION  for  personal  injury  by  negligence.    The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 
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A.  F.  Dively,  city  solicitor,  and  A.  S.  Landis,  for  plaintiff  in  error* 

H.  M.  BaldridgBf  for  defendant  in  error. 

Tbukkey,  J.  The  defects  in  the  sidewalk  had  existed  so  long 
«nd  were  so  well  known  to  the  plaintiff  at  the  time  he  was  injured^ 
that  the  sole  defense  is  that  the  plaintiff  failed  to  show  a  case  clear 
of  contributory  negligence.  This  defense  would  prevail  had  there 
been  a  safe  and  practical  way  by  which  the  plaintiff  could  have 
reached  his  home.  It  is  not  alleged  in  the  points  submitted  by 
the  defendant,  that  there  was  a  safe  way;  only  a  suggestion  that 
the  plaintiff  could  have  conyeniently  found  a  safer  way  in  the 
street. 

The  jury  were  explicitly  and  repeatedly  instructed  that  if  the 
plaintiff  failed  to  show  a  case  clear  of  contributory  negligence  he 
could  not  recover.  And  their  attention  was  so  fairly  directed  ta 
the  testimony  touching  the  question,  and  all  the  rulings  of  the 
court  at  the  trial  were  so  unexceptionable,  that  the  defendant  com* 
plains  of  nothing  save  that  its  second,  third,  fourth  and  eighth 
points  were  refused,  which  points  involved  the  finding  of  the  fact 
of  contributoiy  negligence  by  the  court,  and  the  direction  of  a  ver- 
dict for  the  defendant. 

The  defendant's  second  point  is  as  follows:  ''The  plaintiff's  tes* 
timony  showing  that  he  well  knew  of  the  defects  in  the  sidewalk^ 
and  that  he  could  have  avoided  them  by  walking  along  the  fence, 
or  in  the  street,  or  around  the  square;  and  that  having  voluntarily 
chosen  to  take  the  risk  of  walking  on  the  sidewalk  in  its  defective 
condition,  he  was  guilty  of  contributory  or  concurrent  negligence, 
and  cannot  recover  in  this  action." 

That  point  was  refused  for  the  reason  that  the  assumed  facts 
therein  were  not  the  whole  truth;  otherwise  it  would  have  been 
aflBrmed.  The  accident  occurred  after  nine  o'clock  in  the  evening, 
when  the  plaintiff  was  going  from  church  on  the  direct  way  to  his 
home.  The  night  was  dark  and  the  street  unlighted.  The  wit- 
nesses agree  that  the  sidewalks  on  both  sides  were  in  bad  repair, 
both  unsafe,  but  there  is  some  conflict  of  testimony  as  to  which 
was  in  the  worse  condition.  There  is  testimony  that  the  walk 
along  the  fence  was  veiy  unsafe,  and  as  dangerous  as  the  sidewalk; 
also  that  by  going  around  the  square  the  plaintiff  would  have 
been  compelled  to  run  off  the  sidewalk,   and  might  have  ran 
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into  several  of  the  other  bridges  and  met  with  an  accident;  also 
that  the  street  was  muddy,  and  had  he  waded  through  the  mud 
there  would  have  been  danger  of  falling  into  chuck-holes,  but  had 
he  fallen  in  the  mud  he  might  not  have  been  so  badly  hurt.  Sev- 
eral witnesses  thought  the  muddy  street  was  safe  for  a  man  to  walk, 
but  none  testifies  that  any  person  did  walk  on  it.  And  none  testi- 
fies that  it  was  a  safe  way  for  the  plaintiff  to  go  around  the  square. 
Hence  it  was  for  the  jury  to  determine  whether  the  plaintiff  could 
have  found  a  safe  walk  idong  the  fence,  or  on  the  street,  or  around 
the  square  to  his  home.  And  they  were  instructed  that  if  he  knew 
the  sidewalk  was  dangerous  '*  and  could,  with  reasonable  care,  have 
avoided  it  by  turning  outside  on  the  street,  or  by  taking  the  other 
side  of  the  avenue,  or  the  space  between  the  board  walk  and  the 
fence,  or  could  have  with  reasonable  care  taken  his  way  home  by 
some  other  street  or  walk,  he  was  guilty  of  contributory  negligence 
and  cannot  recover." 

But  the  jury  were  not  instructed  that  the  plaintiff  should  have 
taken  another  unsafe  route;  in  effect  they  were  instructed  that  if 
he  voluntarily  took  the  direct  walk,  even  if  he  knew  it  was  unsafe, 
instead  of  one  indirect  and  unsafe,  and  acted  with  the  care  with 
which  a  prudent  man  should  have  acted  under  the  circumstances, 
he  was  not  guilty  of  contributory  negligence. 

Among  the  circumstances  was  the  well-known  bad  condition  of 
the  streets  and  walks  in  that  part  of  the  city,  which  streets  and 
walks  were  in  constant  use.  Even  if  the  mudd)  street  was  safer 
for  pedestrians  than  the  sidewalk,  it  could  not  be  expected  that  per- 
sons would  shun  the  walk  and  wade  the  street.  When  a  city  leaves 
a  walk  without  guard  or  warning,  persons  going  on  foot  usually 
take  the  walk ;  persons  of  ordinary  prudence  in  the  exercise  of 
ordinary  care,  usually  travel  on  the  sidewalk,  when  it  is  known  to 
be  defective,  rather  than  risk  the  dangers  of  the  street.  There  had 
been  no  sudden  or  recent  injury  to  the  public  ways;  the  residents  had 
become  accustomed  to  their  use  in  their  bad  condition,  and  the  city 
officers  were  indifferent.  It  is  not  the  law  that  a  resident  in  a  city 
must  remain  continuously  on  his  property,  when  the  city  grossly 
neglects  the  repair  of  its  streets,  under  pain  that  if  he  ventures  on 
the  streets  or  walks  and  suffers  injury  resulting  from  the  city's 
default,  he  can  recover  nothing.  Nor  is  the  resident  bound  under 
like  pain  to  abstain  from  going  to  church  in  the  evening,  or  other 
places  when  he  may  be  moved  to  go  by  a  sense  of  duty  or  love  of 
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pleasure.  On  his  part  it  is  enough  if  he  takes  the  ordinary  care 
which  ought  to  be  exercised  by  a  prudent  man  under  the  circunoi* 
stances.  This  sidewalk  had  all  along  been  in  use,  was  generally 
used  by  many  people,  and  though  unsafe,  very  few  persons  had 
received  injury.  The  rulings  of  the  court  below,  and  what  we  have 
said,  apply  to  such  walk  or  street;  not  to  one  where  a  prudent  man 
in  the  exercise  of  due  care  would  not  travel. 

A  glance  at  the  facts,  as  settled  by  the  verdict,  shows  that  ihia 
case  is  not  governed  by  the  controlling  principle  in  Oity  of  Eri9  v. 
MagiiU  101  Penn.  St.  616;  a.  a,  47  Am.  Bep.  739;  Fleming  y.  Lock 
Haven,  15  W.  N.  0.  216.  In  each  of  those  cases  the  accident  was 
in  daylight,  and  a  convenient  and  safe  way  was  known  to  the  injured 
party  who  chose  not  to  take  it 

Here,  with  little  verbal  change,  the  language  of  Justice  Clark 
in  Borough  of  Boston  v.  lieff,  102  Penn.  St.  474;  s.  c,  48  Am. 
Bep.  213,  is  fitting:  ''There  was  evidence  in  the  cause,  some  of  it 
inferential  in  its  character,  tending  to  show  contributory  negligence; 
this  was  for  the  jury.  In  the  use  of  a  public  highway,  in  general, 
ordinary  care  is  undoubtedly  the  rule.  Negligence  is  defined  how- 
ever by  the  absence  of  care  according  to  the  circumstances.  In  this 
case  the  plaintiff  was  quite  familiar  with  the  walk.  He  had  passed 
over  it  often.  He  says  he  knew  it  to  be  a  place  of  danger.  The 
injury  was  received  i^ter  night,  and  the  night  was  dark.  Did  lie 
exercise  a  proper  measure  of  care?  He  was  bound  to  use  as  much 
care  as  a  prudent  person  would  use  under  such  circumstances.  The 
measure  of  duty  in  the  case  of  a  municipal  corporation  in  reference 
to  its  streets  is  but  ordinary,  and  the  care  of  those  who  use  them 
is  the  same,  whilst  the  standard  of  the  degree  of  care  is  to  be  meas- 
ured according  to  the  circumstances.^' 

In  view  of  the  testimony,  affirmance  of  the  defendant's  second  and 
eighth  points  would  have  been  error.  As  abstract  propositions  the 
third  and  fourth  points  might  have  been  affirmed,  but  with  reference 
to  the  testimony,  the  court  properly  ruled  that  they  depend  on  the 
answer  to  the  second  point.  Under  the  charge  the  jury  must  have 
found  that  the  street  was  unsafe  to  walk  on,  else  the  verdict  would 
have  been  for  the  defendant.  Whether  it  was  daylight  or  dark  the 
plaintiff  was  not  guilty  of  negligence  in  taking  the  unsafe  walk  when 
it  could  not  be  avoided  by  taking  a  safe  one.  That  it  was  dark  waa 
a  fact  to  be  considered.  Had  it  been  daylight  it  is  unlikely  that 
the  plaintiff  would  ha?e  been  injured.    He  says  he  thought  he  had 
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passed  the  dangerous  places  before  he  fell.  The  risk  was  i^reater 
in  the  night  than  in  the  daj,  but  that  is  no  reason  why  he  should 
have  taken  an  unsafe  and  dangerous  way  of  which  he  had  less  knowl- 
edge. 

Judgment  afirmed. 
QoBDOK  and  Pazsok,  JJ.,  dissent* 


Powell  v.  Commonwbaltbu 

014  P0Bn.  St.  186.) 
OonttUutionallaw — oUamargafit^ 

nUFFICIENTLY  reported,  57  Am.  Bap.  749. 


Oallaohsr'b  A^pbaju 

014  Ponn.  St.  W.) 

PwrinerMp'-'paywgfirmdeU^ontofin^  . 

A  partner  may  pay  a  debt  of  his  firm  out  of  his  individual  pioperty*  e?ai  at 

the  ezpenae  of  his  individual  creditors.  ' 

APPEAL  from  distribution  of  an  aligned  estate.    The  opinion 
states  the  case.  .         i 

Jeff  W.  Taylor  and  A.  D.  MeOonneU,  for  appellant 

Peoples  ekvA  McAffe  i  Atkinson,  tor  appellees. 

Paxson,  J,  This  was  an  appeal  from  a  decree  of  the  oourk 
below  distribating  the  assigned  estate  of  George  Gallagher*  The 
deed  of  assignment  appears  to  have  conveyed  not  only  the  indi-^ 
Tidual  estate  of  George  Gallagher^  but  also  ''  all  the  goods^  chattels, 
effects,  book  accounts,  notes  and  property  of  every  kind,  real,  per« 
sonal  and  mixed,  of  the  partnership  heretofore  existing  between 
the  said  George  Gallagher  and  Thomas  F.  Gallagher,. deceased,  of 
which  said  partnership  the  said  George  Gallagher  is  the  surviving 
partner.'' 
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The  assignor  had  a  valaable  real  estate  which  it  was  conceded 
was  his  individual  property,  and  the  title  to  which  was  in  his  own 
name.  The  assignment  was  executed  on  the  morning  of  March 
17,  1886.  On  the  I6th  of  March,,  the  day  prior  to  the  assignment^ 
and  probably  in  anticipation  thereof,  the  assignor  confessed  judg- 
ment to  Tarious  firms  and  individuals,  aggregating  about  t48^000 '; 
about  three-fourths  in  amount  of  said  judgments  were  for  the 
debts  of  the  firms  of  T.  &  O.  Gallagher,  and  George  Gallagher  & 
Son,  of  each  of  which  he  had  b^en  a  member  shortly  before  the 
assignment.  The  bona  Jutes  of  these  judgments  was  not  disputed* 
It  was  conceded  that  he  owed  the  different  firms  in  whose  favor 
the  judgments  were  confessed;  the  contention  was  that  he  had  n6 
right  to  pay  the  debts  of  his  firm  out  of  liis  individual  estate  in 
preference  to  his  individual  creditoni. 

Since  Blaket^s  Appeal^  7  Penn.  St  449,  it  has  been  the  settled 
law  of  this  State  that  a  debtor  may  prefer  a  creditor  provided  he 
does  not  do  so  in  a  deed  of  assignment.  The  act  of  1843  strikes 
down  such  preferences  in  assignments. .  But  whilst  a  man  retains 
dominion  of  his  property  he  may  pay  whom  he  pleases  or  secure 
whom  he  pleases;  he  may  encumber  pr  convey  his  property;  he 
may  prefer  creditors  as  he  chooses  by  payment  or  transfer.  So  long 
as  he  violates  no  law  and  commits  no  fraud  the  law  will  not  inter- 
fere with  him.  It  is  only  when  a  man  loses  domiuion  over  his  prop- 
erty, and  transfers  that  dominion  to  another,  that  the  right  of  a 
creditor  to  a  pro  rata  dividend  attaches.  When  it  is  in  gremio  UgU 
his  control  over  it  ceases. 

It  is  conceded  law  that  one  partner  may  not  pay  his  private  debt 
out  of  the  assets  of  his  firm,  and  it  was  contended  by  the  appel* 
lants  that  the  converse  of  this  proposition  is  true;  that  is  to  say, 
that  one  member  of  a.  firm  may  not  pay  the  debt  of  his  firm  out  of: 
his  individual  assets  until. his  private  debts  are  first  paid.  If  the 
appellants'  contenti9n  amounts  to  any  thing  it  amounts  to  just 
this.  This  position  is  so  palpably  unsound  that  it  does  not  require 
extended  discussion.  ,  The  difference  between  the  two  propositions 
is  obvious  to  the  dullest  understanding.  To  pay  a  private  debt  out 
of  firm  assets  is  a  fraqd^— an  actual  fraud.  It  is  taking  the  money 
of  one  person  to  pay  the  debt  of  another,  and  being  an  unlawful, 
act  may  be  restrained  by  an  injunction.  But  who  ever  heard  of. 
resrraiuing  by  injunction  a  man  from  paying  his  own  debts  with 
his  own  money?  which  is  |[recisely  what  a  man  does  when  he  pays 
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a  dobt  of  his  firm  out  of  his  private  means.  Not  only  will  the  lair 
riiot  interfere  in  such  case,  but  it  will  lend  its  aid  to  comi)el  him  to 
do  this  very  thing.  For  a  debt  of  the  firm  the  creditor  may  levy  upon 
and  sell  the  private  property  of  one  partner. 

It  is  tme  the  rule  in  equity  is  settled  in  this  State  that  wheil 
there  are  partnership  and  separate  creditors,  and  partnership  and 
separate  property,  and  the  firm  is  insolvent,  each  class  has  priority 
npon  its  respective  estate,  and  must  first  resort  to  it  for  payment. 
After  satisfaction  of  the  claim  of  either  class,  the  other  may  come 
upon  the  residue,  according  to  its  several  legal  and  equitable  rights.' 
Black's  Appeal,  44  Penn.  St.  503.  But  it  is  equally  well  settled 
that  this  is  the  equity  of  the  partners,  not  of  the  creditors,  and  if 
the  latter  cannot  work  it  out  through  the  partners  they  cannot  do 
so  at  all.  It  IS  a  rule  also  that  can  only  be  invoked  when  the  law 
steps  in  to  distribute  the  estate  of  the  insolvent  firm.  It  has  no 
application  to  an  act  done  by  a  partner  whilst  in  the  full  control  of 
his  property. 

The  appellees  claim  by  virtue  of  a  lien  lawfully  acquired  upon 
the  real  estate  of  the  assignor.  It  is  now  proposed  to  postpone 
those  judgments  by  an  equitable  mode  of  marshaling  assets.  Thia 
cannot  be  done  in  this  State.  Cumming^s  Appeal,  25  Penn.  St 
268.  It  was  held  in  that  case  that  a  judgment  against  a  firm  is  a' 
lien  on  the  separate  real  estate  of  the  partners,  and  is  entitled  U> 
priority  in  the  distribution  of  the  proceeds  of  sale  of  such  separate 
real  estate,  over  a  subsek|uent  judgment  of  a  separate  creditor  of 
the  partner  whose  real  estate  was  sold. 

Jackson  v.  ComeU,  1  Sandf.  Oh.  348,  was  cited  by  appellants 
as  sustaining  the  position  that  the  assignor  could  not  by  confession 
of  judgment,  prefer  partnership  creditors  as  against  his  individual 
estate.  We  do  not  regard  it  as  authority  upon  the  point  referred  to.' 
The  question  there  arose  npon  the  validity  of  such  a  preference  in 
the  deed  of  assignment  itself,  a  thing  which  would  be  wholly  in- 
valid by  our  law.  And  that  case  recognized  the  principle  con- 
tended for  by  the  appellees  here,  for  the  court  said:  "Let  the 
partner  actually  apply  his  own  property  as  he  thinks  proper  while 
he  administers  it  himself/'  That  is  precisely  what  the  assignor 
did  in  the  case  at  bar.  Whilst  having  full  dominion  over  his  prop- 
erty he  confessed  these  judgments.  To  the  extent  of  giving  liens 
on  his  real  estate  he  applied  it  to  the  payment  of  certain  debts. 
The  assignee  took  the  real  estate  bound  by  the  judgments  and 
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•object  to  their  lien.  It  is  too  plain  for  argument  that  the  pro- 
oeeds  mast  be  applied  to  their  payment.  This  disposes  of  the  only 
point  in  the  case* 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  coats  of 
of  the  appellants. 


CtoucovwEALTH  y.  Wallaoil 

(Mmtfaal  Uiw — fcUie  preUn»e$ —  a$  to  JUuMcial  eandUSon  of  AonJt 

A  false  mnd  f nadalent  statement,  by  the  president  of  a  bank,  that  the  bank  is 
perfectly  aoWent,  and  that  its  assets  are  largely  in  excess  of  its  debts  and 
Uabilitiee,  oonstitntes  false  pretenses. 

INDICTMENT  for  false  pretenses  qnasned  below.    The  opinion 
states  the  point. 

B.  A*  Wintermitz,  S.  L.  McCracken,  district-attorney,  Charle$ 
MeCandlesM  and  TreadwM  £  Jamesony  for  plaintiff  in  error. 

&  W.  Dana  and  Samuel  Oriffith^  for  defendant  in  error. 

Trukkby,  J.  [Omitting  other  matters.]  The  indictment 
charges  that  the  defendant  did  pretend  "  that  the  assets  of  said 
People's  Savings  Bank  were  largely  in  excess  of  its  debts  and  lia- 
bilities, and  that  said  bank  was  perfectly  solvent  and  able  to  pay 
all  its  debts  and  liabilities. "  Was  this  a  pretense  within  the  statute? 
Persons  in  the  transaction  of  business  understand  that  a  solvent  man 
is  able  to  pay  his  debts.  The  phrase  respecting  the  large  excess  of 
assets  over  liabilities,  and  the  statement  that  the  bank  was  able  to 
pay  all  its  debts,  emphasized  the  representation  that  it  was  solvent. 
It  may  be  that  when  a  man  bays  goods  on  credit,  or  borrows  money, 
by  such  act  he  represents  himself  to  the  creditor  as  solvent,  but  it 
is  not  so  understood  by  persons  in  business.  If  the  debtor  says 
nothing  as  to  his  solvency  or  property,  the  creditor  does  not  under- 
stand that  he  represents  any  thing.  A  note  or  other  obligation  for 
the  payment  of  money,  by  usage,  does  not  mean  a  pretense  of  abil- 
ity to  pay;  but  the  giving  of  a  bank  check  by  usage  is  a  pretense 
that  there  is  money  in  the  bank  subject  to  the  check.     Acts  may 

amount  to  a  pretense  as  well  as  words. 
Vol.  LX  —  46 
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In  8kiU  y.  Tomlin,  5  Dutch.  13,  the  pretense  by  the  defencUuit 
to  the  prosecutor  was,  that  a  third  person  was  insolvent,  lai^^ely 
indebted,  possessed  of  small  means,  and  unable  to  pay  his  debts  in 
full,  It.was  held  that  the  pretense  was  matter  of  fiM^t,  not  mere 
opinion,  and  the  indictment  was  sustained.  The  word  **  insolvent  *^ 
signified  that  the  third  person  was  unable  to  pay,  but  the  added 
phrases  gave  emphasis  to  the  representation.  It  may  be  more  diffi- 
cult to  establish  to  the  satisfaction  of  a  juiy  that  a  &lse  representa- 
tion  of  solvency,  without  more,  was  made  with  fraudulent  intent, 
or  that  it  induced  the  prosecutor  to  part  with  his  property,  than  it 
would  be  were  such  representation  accompanied  by  a  detailed  fiilse 
statement  of  the  property  and  liabilities  of  the  person  represented 
as  solvent  This  being  so,  it  is  not  for  the  court  to  say  that  a  posi- 
tive statement  of  the  fact  of  solvency  is  only  the  expression  of  an 
opinion. 

We  are  not  convinced  that  the  indictment  is  fatally  defective, 
and  therefore  are  bound  to  say  that  the  order  quashing  it  is  erro- 
neous.     Cwn.  v.  Churchy  1  Penn.  St.  105. 

Judgment  reversed  and  procedendo  awarded*    Becerd  remitted. 


Waugh  y.  Beck. 

ai4Peao.8i.4SU 
OoiUraet^ittegal—loanfor  ganMnff. 

To  invalidate  a  loan  for  a  gambling  tTanaaction,  the  lender  mnst  not  only  havie 
known  the  use  intended,  bat  mast  have  been  implioated  as  a  oonfedeiate^ 
though  not  neoeasarilj  for  gain.* 

ACTION  on  notes.    The  opinion  shows  the  point.    The  plaintiff 
had  judgment  below. 

S.  Oriffith  d  Sons  and  E.  P.  OiUeepiey  for  plaintiff  in  error. 

Mason  di  Mason,  for  defendant  in  error. 

Trukket,  J.    In  England  wagers  were  not  unlawful  or  nnen* 
forceable  at  common  law,  and  therefore  some  of  the  decisions  in 

*See note,  82  Am.  Rep.  122;  Spraguer. Booney  (82 Mo.  408), 08  Am.  Bep.  m 


NOVEMBEB  TEBM,  1886.  365 


Wangh  T.  Beck. 


that  country  npon  wagering  contracts,  are  inapplicable  where  anch 
coutracts  are  unlawful. 

It  has  never  been  held  in  the  highest  tribunals  of  Pennsylvania 
that  a  wager  is  recoverable,  and  from  1808  the  uniform  current  of 
authority  is  to  the  contrary.  Every  species  of  gaming  contract^ 
whether  of  insurance  by  a  valued  policy  where  the  insured  has  no 
interest,  or  a  bet  on  the  existence  of  a  letter,  or  the  purchase  of 
stocks  or  other  commodities  without  the  intention  to  deliver  or 
receive  them^  is  reprobated  by  our  law.  JhritcheU  v.  Insurance  Co., 
3  Yates,  458;  EdgdeU  v.  McLaughlin,  6  Whart.  176;  Brua's 
Appeal,  55  Penn.  St.  2d4.  In  the  latter  case,  Thompsok,  U.  J., 
remarked:  ''Any  thing  which  induces  men  to  risk  their  money  ox 
property  without  any  other  hope  of  return  than  to  get  for  nothing 
any  given  amount  from  another  is  gambling,  and  demoralizing  to 
the  community.    All  gambling  is  immoral." 

A  transaction  in  stocks  by  way  of  margin,  settlement  of  differ- 
ences, and  payment  of  gain  or  loss,  without  intending  to  deliver 
the  stocks,  is  a  mere  wager.  Maxton  v.  Oheen,  75  Penn.  St.  166. 
It  is  a  gambling  or  wagering  operation  which  the  law  does  not 
sanction  and  will  not  carry  into  effect  And  a  broker  who  advances 
money  to  pay  losses  incurred  in  such  operations,  cannot  recover  the 
amount  advanced,  nor  even  his  commissions  for  his  services. 
Farrira  v.  OabM,  89  Penn.  St.  89;  Dickeon'e  Eo^re  v.  Thomas,  97 
Penn.  St  978.  Where  an  infant  dealt  in  stocks  or  margins,  through 
brokers  who  did  not  know  he  was  an  infant,  until  the  losses 
amounted  to  more  than  $5,000,  which  he  had  paid  them,  it  was 
held  that  he  dealt  with  the  brokers  as  principals  and  could  recover 
back  the  whole  amount  he  had  deposited  with  them  as  margins. 
Ruehizky  v.  DeHaven,  97  Penn.  St.  202.  A  bond  given  to  cover 
margins  in  a  gambling  transaction  will  not  be  enforced  in  favor  of 
an  assignee,  unless  the  obligor  precluded  defense  by  stating  that 
he  had  none,  to  the  assignee  before  his  purchase  from  the  obligee. 
Griffiths  V.  Sears,  112  Penn.  St  523. 

Although  not  prohibited  by  statute,  a  wagering  or  gambling 
transaction  in  stocks,  grain,  oil  or  other  commodities,  is  unlawful 
in  this  State.  A  gambling  agreement,  being  in  violation  of  the 
law  and  in  the  nature  of  a  public  wrong,  has  no  legal  effect.  The 
law  forbids  it  on  the  ground  that  it  is  demoralizing  to  the  com- 
munity. In  an  issue  which  involves  inquiry  whether  such  wrong 
was  agreed  to  be  committed,  and  was  committed,  it  is  as  fitting 
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to  call  it  a  gambling  tranaictioD  as  if  it  were  so  declared  by 
statute. 

The  jaryhave  found  that  the  plaintiff  furnished  the  money,  that 
is,  the  consideration  of  the  notes  for  the  benefit  of  the  defendafit, 
but  knowingly  and  with  the  purpose  of  furthering  a  gambling 
transaction.  No  question  has  been  made  as  to  what  commodity 
was  the  subject  of  the  transaction,  or  whether  the  money  was  used 
for  the  purpose  of  gambling.  It  would  be  well  that  the  record  show 
a  finding  of  what  the  transaction  was,  not  only  that  it  appear 
whether  it  was  Tiolation  of  a  statute,  or  of  the  common  law,  but 
also  that  it  may  appear  whether  the  act  was  a  public  wrong.  If  a 
statute  prohibit  an  act,  it  is  not  necessaiy  in  order  to  invalidate  a 
contract  to  do  the  act,  that  the  statute  should  proTide  a  penalty; 
nor  does  it  follow  because  the  statute  imposes  a  penalty  on  a  par- 
ticular act,  that  such  act  is  illegal.  Whart.  Oont,  §§  863,  364. 
The  issue  should  be  so  framed  that  the  yerdict  will  show  the  char- 
acter of  the  transaction  or  agreement 

As  a  general  rule  money  loaned  for  the  specific  purpose  that  it 
shall  be  used  by  the  borrower  to  do  an  act  in  Tiolation  of  law,  and 
has  been  so  used,  cannot  be  recoTcred  back  by  the  lender.  It  is  not 
enough  to  defeat  recoTery  by  the  lender  that  he  knew  of  the  bor- 
rower's intention  to  illegally  appropriate  the  loan;  he  must  know 
that  the  borrower  is  purposing  the  specific  illegal  use,  and  must  be 
implicated  as  a  confederate  in  the  transaction.  Whart  Cont. 
341-843.  **  Where  stock-jobbing  is  illegal,  money  lent  for  the  pur- 
pose of  carrying  it  on  cannot  be  recovered,  supposing  it  was  lent 
knowingly  and  with  the  purpose  of  furthering  the  illegal  act*' 
Whart.  Oont  458. 

Money  lent  and  applied  by  the  borrower  for  the  express  purpose 
of  settling  losses  on  illegal  stock-jobbing  transactions,  to  which  the 
lender  was  no  party,  cannot  be  recovered  back.  It  being  unlawful 
for  one  man  to  pay«  it  cannot  be  lawful  for  another  to  furnish  him 
the  means  of  paying.  This  is  said  of  a  case  where  the  means  were 
furnished  with  a  full  knowledge  of  the  object  to  which  they  were 
to  be  applied,  and  for  the  express  purpose  of  accomplishing  that 
object.  Cannon  v.  Bryce,  3  B.  &  Aid.  254.  That  case  arose  out 
of  the  violation  of  a  statute,  founded  on  public  policy  to  pre- 
vent stock-jobbing,  and  it  prohibits  payment  or  receipt  of  money 
for  satisfying  or  making  up  any  difference  under  penalty  of 
£100. 
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When  the  plaintiff,  whilst  engaged  with  the  defendant  and  others 
in  gaming  and  playing  at  cards  for  money,  lent  the  defendant  a 
sum  of  money  for  the  purpose  of  enabling  the  defendant  to  engage 
and  continue  in  the  gaming,  it  was  held  that  the  loan  was  an  illegal 
oontracty  and  that  the  money  could  not  be  recoyered.  The  law 
which  prohibits  the  end  will  not  lend  its  aid  in  promoting  the 
means  designed  to  carry  it  into  effect.  That  which  the  law  pro- 
hibits, either  in  terms  or  by  aflSziug  a  penalty  to  it,  is  unlawful, 
and  it  will  not  promote  in  one  form  that  which  it  declares  wrong 
in  another.     White  y.  Buss,  3  Gush.  448. 

The  cases  of  Cannan  y.  Brycs  and  White  y.  Buss  were  where  the 
acts  were  yiolative  of  statutes.  But  the  principle  is  not  limited 
in  its  application  to  such.  It  applies  in  many  cases  where  the  acts 
are  illegal  solely  on  the  ground  of  public  policy.  A  bond  giyen  in 
consideration  of  the  loan  of  money  with  which  to  put  a  substitute 
in  the  Confederate  army,  cannot  be  enforced.  Oriichlu  y.  HolUh 
way,  64  N.  0.  526.  A  note  given  for  money  knowingly  lent  to  be 
applied  to  the  purpose  of  suppressing  a  prosecution  for  a  crime  is 
illegal.  Plumer  v.  Smith,  5  N.  H.  553;  s.  o.,  22  Am.  Dec.  478. 
Whether  such  offenses  are  forbidden  or  punished  by  statute  or  not, 
money  advanced  for  the  purpose  of  furthering  their  commission, 
and  BO  used  cannot  be  recovered. 

At  the  argument,  the  case  of  Third  Niai.  Bank,  10  Fed.  Bep.  343, 
was  cited  as  favoring  the  position  that  the  rule  that  money  lent 
knowingly  and  for  the  purpose  of  furthering  an  illegal  act  cannot 
be  recovered,  applies  to  acts  contrary  to  statute  law,  and  not  those 
contrary  to  the  law  founded  on  public  policy.  That  case  was  upon 
proniissory  notes,  the  plaintiff  claiming  to  be  an  innocent  holder 
for  value.  The  notes  were  given  for  balances  on  an  illegal  agree- 
ment unenforceable  between  the  original  parties;  but  it  was  not 
within  the  gaming  statute  of  Missouri,  which  destroys  the  negoti- 
able character  of  a  note  given  for  a  gaming  consideration,  within 
the  terms  of  that  statute,  for  it  pronounces  a  gaming  contract 
absolutely  void.  And  it  was  held  that  an  innocent  holder  for  value 
could  recover.  In  the  opinion  it  is  said  that  the  great  weight  of 
authority  supports  the  rule  that  a  broker  or  agent,  employed  to 
buy  or  sell  commodities  for  the  purpose  of  speculating  on  the  rise 
and  fall  of  prices  merely,  and  the  agent  buys  in  his  own  name,  but 
on  his  principal's  account,  and  after  losses  have  occured  in  such 
transactions,  he  advances  money  at  his  principaFs  request  to  pay 


358  PENNSYLVANIA, 


Waagh  ▼.  Beck. 


Bach  losses,  or  if  he  pays  sach  losses,  and  afterward  his  principal 
gives  him  a  note  therefor,  may  recover  against  his  principal  the 
advances  so  made,  or  the  note  so  executed,  notwithstanding  the 
illegal  character  of  the  original  ventare.  Whether  such  be  the  rule 
in  this  State  need  not  be  considered.  Bat  it  is  farther  remarked: 
**  If  a  broker  or  factor  supply  his  principal  with  funds  for  the  express 
purpose  of  enabling  him  to  engage  in  illegal  transactions,  and  if  he, 
the  agent,  conducts  the  illegal  venture  in  his  own  name,  it  seema 
clear  that  ho  becomes  ^particeps  criminis,  and  the  law  will  not  aid 
him  to  recover  moneys  advanced  for  such  purposes,  nor  will  it 
enforce  securities  taken  therefor/'  And  this  makes  near  approach 
to  the  controlling  principle  and  &cts,  as  alleged  in  the  case- 
before  us. 

Where  a  man  lends  money  to  another  for  the  express  purpose  of' 
enabling  him  to  commit  a  specific  unlawful  act,  and  such  act  be 
afterward  committed  by  means  of  the  aid  so  received,  the  lender  is 
a  particeps  criminis. 

The  instructions  of  the  learned  judge  of  the  common  pleas  were 
in  the  main  correct,  and  in  accord  with  the  views  hereinbefore 
stated^  There  was  no  dispute  as  to  the  use  which  was  made  of  the 
money.  The  gist  of  the  controversy  was  whether  the  plaintiff  con- 
federated with  the  defendant  for  its  unlawful  use.  The  court 
referred  to  the  cases  of  felony  and  misdemeanor,  stating  what 
would  make  an  accomplice  in  one,  and  a  principal  in  the  other,  to 
enable  the  jury  to  understand  that  there  must  have  been  an  agree- 
ment  that  the  plaintiff  would  furnish  for  the  defendant's  benefit  $500 
for  the  defined  purpose  of  buying  oil  for  the  defendant's  benefit, 
and  for  the  further  defined  purpose  that  the  purchase  should  be 
upon  margins,  in  order  to  defeat  the  plaintiff^s  recovery.  There 
was  no  error  in  that.     The  third  assignment  is  not  sustained. 

The  plaintiff's  second  point  was:  **  That  if  the  jury  believe,  from 
the  evidence,  that  the  plaintiff  loaned  the  money  which  formed  the 
consideration  of  the  notes  for  the  benefit  of  the  defendant,  and 
although  he  knows  the  money  was  to  be  used  in  buying  oil  on 
margins,  still  the  plaintiff  can  recover."  Answer:  '' Simple  know!* 
edge  by  the  lender  of  money  that  the  borrower  was  likely  to,  or 
was  going  to  use  it  in  gambling  might  not  be  enough  to  prevent  a 
recovery  of  the  money  loaned,  but  if  the  plaintiff  paid  this  money 
to  Mr.  Lamberton,  the  oil  broker,  in  accordance  with  an  agree- 
ment made  between  himself  and  Mr.  Oomwall,  and  if  he  knew 
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this  money  was  going  to  be  used  on  margins,  he  could  not  recorer. 
Therefore,  so  far  as  this  case  is  concerned,  this  request  is  refused.^ 

The  general  charge  concladed  as  follows:  **  Tho  burden  of  proof 
in  this  issue  is  upon  the  defendant.  It  is  for  him  to  show  by  the 
weight  of  the  evidence  that  Judge  Waugh  knew  that  this  was 
being  used  for  the  purchase  of  oil  upon  margins.  You  will  take 
all  the  evidence  in  the  case  and  conclude  whether  he  did  know  that 
faof* 

The  plaintilPs  second  point  omitted  reference  to  the  allegation 
that  he  furnished  money  for  the  purpose  of  purchasing  oil  on 
margins,  although  there  was  evidence  from  which  the  juiy  could 
find  that  fact.  If  they  believed  all  that  was  assumed  in  the  point, 
it  did  not  follow  that  the  verdict  should  be  for  the  plaintiff.  It  was 
rightly  refused.  The  jury  might  find  the  f^ts  assumed,  and  also 
find  that  the  plaintiff  gave  the  money  for  the  purpose  of  being  used 
to  speculate  in  the  rise  and  fall  in  the  price  of  oil;  that  is,  to  pur^ 
chase  oil  upon  margins.  Then  the  money  having  been  so  used, 
the  verdict  should  be  for  the  defendant.  But  the  point  simply 
referred  to  the  plaintiff's  knowledge  of  the  borrower's  purpose. 
The  answer  was  explicit  that  if  the  plaintiff  knew  of  the  defend* 
ant's  intention  to  purchase  oil  upon  margins  he  could  not  recover. 
And  the  same  thought  was  expressed  in  the  closing  part  of  the 
charge.  That  we  think  was  error.  While  proper  instruction  was 
embodied  in  the  remarks  respecting  a  felony  or  misdemeanor,  it  is 
by  no  means  clear  that  the  jury  would  not  understand  that  they 
eould  infer  the  purpose  from  the  mere  fact  of  knowledge.  The 
lonrth  and  fifth  assignments  of  error  are  sustained. 

J^dgmmt  revened,  and  venire  faetas  de  navQ  moarded. 
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Cfarr<«^  "dgyr gtf  company — pr99umpUon  cf  mgUgmiM'^UmUMen  ^UMMi^. 

If  an  cxDras  oompMij  1(mm  goods  in  oonne  of  iimnspoitalion,  nogUgenoo  li 

pre^iumed. 
An  express  opmpsnj  maj  not  limit  its  liability  for  loss  of  goods  bj  lis  owa 

negligence.* 

ACTION  for  goods  lost.    Tho  opinion  atateg  the  faoti.    The 
plaintiff  had  judgment  below. 

Wm.  R.  Blair 9  for  plaintiff  in  error. 

71  8.  Parlor,  for  defendant  in  error. 

Obbbn,  J.  In  the  case  of  Farnham  T.  Oamim  and  Amiojf 
R,  Co,,  this  coart  decided  that  a  common  carrier  might,  by  a 
special  contract,  and  perhaps  by  notice,  limit  his  liability  for  loag 
or  injury  to  goods  carried  by  him,  as  to  eyery  cause  of  injury  except 
that  arising  from  negligence.  Id  that  case  there  was  a  special  con« 
tract  signed  by  the  receiving  clerk  of  the  carrier  company,  expressed 
in  the  receipt  given  to  the  shipper,  limiting  the  responsibility  of 
the  carrier  to  $100  for  every  one  handred  pounds  freight,  the  ship- 
per declining  to  pay  for  any  higher  risk.  The  goods  were  carried 
to  their  destination,  unloaded  upon  the  carrier's  wharf,  and  there 
destroyed  by  fire.  Although  the  goods  were  still  in  the  carrier's 
custody  at  the  time  of  the  loss,  it  was  held  that  unless  it  was  proved 
that  the  fire  was  the  result  of  the  carrier's  negligence,  there  was  no 
liability  beyond  the  amount  limited  m  the  receipt  given  by  tbe 
carrier.  But  it  was  also  held  that  if  there  had  been  proof  of  such 
negligence  the  limitation  would  not  have  restricted  the  carrier's 
liability.  Under  the  particular  facts  of  the  case,  the  common 
carrier  by  force  of  the  special  contract,  became  a  pnvate  carrier,  or 
bailee,  whose  liability  was  to  be  judged  by  the  terms  of  the  contract. 

•  See  Caufardv,  BaUroad  Go,  (16  Lea,  225),  57  Am.  Rep.  386;  BoieounU  v. 
Adams  BxpreM  Co,  (98  111.  528).  84  Am.  Rep.  191;  Mereh,  Dupateh  4b  Trans. 
Go.  ▼.  (hn\forth  (8  Colo.  280),  25  Am.  Rep.  757;  QaU  v.  Adams  JSxprMS  (7«. 
(MscArth.  &  Mack.  124).  48  Am.  Rep.  742;  Shriner  v.  Siaua  OUif,  etc.,  R  Oa, 
(24  Minn.  506).  81  Am.  Rep.  858. 
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Not  being  an  insurer  therefore  as  a  oommon  carrier^  it  was  held 
that  there  was  no  liability  beyond  the  amoant  stipulated  in  the  bill 
of  lading,  except  for  negligence,  and  that  the  burden  of  preying 
the  negligence  rested  upon  the  shipper.  In  determining  that  it 
was  a  case  of  special  contract,  much  stress  was  laid  upon  the  fact 
that  the  bUls  of  lading  duly  executed  and  signed  by  the  agents  of 
the  defendants,  containing  the  limitation,  were  delivered  to  the 
plaintiffs,  accepted  by  them  and  remitted  to  their  agent  in  New 
York  as  his  authority  to  receive  the  goods,  and  that  **  these  there- 
fore were  the  terms  on  which  the  transporters  shipped  their  goods, 
and  on  which  they  were  received  to  be  transported."  In  determin* 
ing  the  question  of  negligence,  it  was  held  that  the  proof  of  loss  by 
an  accidental  fire  was  a  sufficient  accounting  for  the  non-delivery 
of  the  goods,  and  that  unless  the  shipper  could  prove  that  the  fire 
was  the  result  of  negligence  there  was  no  liability  beyond  the 
limited  amount  fixed  by  the  contract 

In  the  case  of  American  Bxpress  Co.  v.  SanA,  reported  also 
in  55  Penn.  St.  140,  the  doctrine  was  repeated  that  common  car- 
riers may  limit  their  liability  by  a  special  contract,  or  special 
acceptance  of  the  goods,  and  thus  become  subject  to  the  laws  of 
bailment  only,  but  that  there  could  be  no  limitation  of  liability 
where  the  loss  or  injury  resulted  from  the  negligence  of  the  com- 
pany or  its  servants.  The  article  carried  was  a  saw,  and  on  its 
arrival  at  its  destination  it  was  cracked  eight  to  ten  inches.  There 
was  no  evidence  to  show  bow  this  injury  was  sustained,  and  hence 
it  was  held  there  arose  a  presumption  of  negligence  which  it  was 
the  duty  of  the  carrier  to  rebut,  or  be  held  liable  for  the  full  value 
of  the  saw,  notwithstanding  the  limitation  of  150  liability  expressed 
in  the  freight  receipt  given  to  the  shipper.  Thompson,  J.,  said; 
**  Had  they  been  able  to  have  shown  a  prima  facie  case  of  injury, 
without  fault  on  their  part,  they  would  not  have  been  liable  beyond 
the  limit  fixed,  unless  the  plaintiff  could  have  established  negligence 
against  the  company  as  to  the^  manner  of  the  injury;  but  their 
silence  was  reconcilable  with  nothing  but  negligence  or  wilfullness, 
either  of  which  would  be  followed  by  liability  to  the  full  extent  of 
the  loss."  The  doctrine  of  these  two  cases  is  precisely  alike  on  the 
fundamental  proposition  that  liability  could  be  limited  by  special 
contract,  but  not  for  negligence.  In  the  one  case  the  carrier  escaped 
liability  because  he  accounted  for  the  destruction  of  the  goods  in  a 
manner  which  did  not  impose  liability  without  express  proof  of 
Vol.  LX  —  46 
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negligence.  In  the  other  case,  the  carrier  was  held  liable  becaoae 
he  did  not  account  for  the  injury^  and  a  presumptioD  of  negligence 
arose  which  ho  did  not  rebut. 

How  is  it  in  the  case  at  bar  ?  We  think  it  must  be  o.onceded  that 
by  the  terms  of  the  express  receipt,  signed  by  the  company's  agent, 
and  delirered  to,  and  accepted  by  the  plaintiffs^  the  article  shipped 
was  valued  at  150,  and  the  company  limited  its  liability  to  that  sum, 
and  this  limitation  would  be  a  protection  against  liability  beyond  that 
amount,  except  for  negligence.  It  is  a  contract  almost  precisely  similar 
to  the  one  upon  which  we  passed,  in  the  case  of  American  Bapress^ 
Co,  y.  Sands,  svpra^  but  is  stronger  than  that  in  fayor  of  the  carrier, 
because  it  contains  an  express  agreement  that  the  article  forwarded 
was  valued  at  150,  which  the  receipt  in  the  Sandif  case  did  not.  But 
the  express  company  in  the  present  case  failed  to  account  for  the  non* 
delivery  of  the  article,  and  hence  a  presumption  of  negligence  arose, 
which  they  should  have  rebutted  in  order  to  escape  liability,  but  they 
did  not. do  so.  It  was  error  therefore  in  the  learned  court  below  to 
refuse  an  affirmance  of  the  plaintifl^s  first  point,  which  is  a  merer 
declaration  of  the  ruling  of  this  court  in  the  Sands^  case. 

In  addition  however  to  this,  the  learned  court  further  charged 
the  jury  that  the  defendant  could  limit  its  own  liability,  even  as 
against  its  own  negligence,  and  had  done  so  by  the  receipt  given 
to  the  plaintiffs  when  the  goods  were  shipped. 

This  was  done  in  obedience  to  a  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Hart  v.  Penn.  R.  Co.,  112  U.  S. 331. 
An  examination  of  that  case  shows  that  such  is  the  law  as  declared  by 
that  court,  and  if  the  decision  were  of  binding  authority  upon  us  we^ 
would  be  obliged  to  follow  it.  But  our  own  decisions  for  a  long  time^ 
have  established  the  opposite  doctrine,  until  it  has  become  firmly 
fixed  in  our  system  of  jurisprudence.  We  could  not  depart  from  it 
now  without  overruling  them  all,  and  we  are  not  willing  to  do  so. 
The  authorities  upon  the  general  subject  are  very  numerous  and  con- 
flicting. But  with  us  the  rule  has  been  uniform  and  we  prefer  to 
adhere  to  it.  Entertaining  these  views,  we  reverse  the  case  upon  the 
first,  fourth  and  sixth  assignments  of  error.  The  fifth  is  not  sus* 
tained,  because  as  %  general  proposition  the  defendant's  third  point 
is  undoubtedly  true.  We  say  nothing  as  to  the  second  and  third 
assignments,  because  as  there  must  be  another  trial,  the  questiona 
arising  under  them  may  come  before  us  under  a  different  aspect. 

Judgtneni  reversed,  and  a  venire  de  novo  awarded. 
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« 

OMPmm.  81.(04.) 
lAd  mhd  damdtir — €pMaiua$tomtamng^wardi — eharff^  ofembeukmmiL 

It  is  not  oompetonl^  in  an  i«tlon  of  libel,  to  aSd  an  innuendo  by  mere  opinions 

of  witnesMe. 
A  pablication  bj  a  paaaenger  lail  waj  oompanj  tliat  a  oondaetor  was  diacharged 

for  "failing  to  ling  up  aU  ftffea  ooUeeted/'  does  not  necessarily  import  a 

charge  of  embcBlement. 

ACTION  of  )ib6L    The  opinion  atates  the  oaae.    The  plaintiff 
had  judgment  below. 

Wtttiam  R.  Blair,  for  plaintiff  in  error. 

W.  D.  Moore  and  F.  (7.  llcQirr,  for  defendant  in  error. 

Olabk^  J.  The  plaintiff  in  this  case,  H.  B.  McOnrdy,  was  in 
January,  1885>  employed  as  a  conductor  on  the  cars  of  the  Pitts- 
burgh, Allegheny  and  Manchester  Passenger  Bailway  Gompany; 
and  on  the  18th  of  May,  1886,  was  discharged  from  that  employ* 
ment  Snbsequently,  complaints  were  made  that  he  still  claimed 
the  right  to  ride  on  the  company's  cars,  on  tickets  to  which  em* 
ployees  only  were  entitled;  whereupon  the  company  posted  in  the 
room  temporarily  used  as  a  waiting-room,  a  notice  containing  the 
alleged  libellous  matter  complained  of,  in  the  following  form:  **  H. 
B.  McOurdy  has  been  discharged  for  failing  to  ring  up  all  farea 
collected.  Discharged  employees  are  not  allowed  to  ride  on  em- 
ployees' tickets.     0.  P.  Sorg,  Ass't  Supf 

The  declaration  is  not  printed,  but  according  to  the  statement  in 
the  paper  books,  it  contains  two  counts;  the  first  set  forth  that  the 
plaintiff  was  and  is  a  person  of  good  reputation,  and  was  employed 
by  the  defendant  company  as  a  conductor;  that  Charles  P.  Sorg 
was  the  assistant  superintendent  of  said  company,  having  authority 
to  hire  and  discharge  employees,  and  giye  reason  therefor,  and  was 
the  general  agent  of  the  company;  that  the  defendant  company 
used  a  certain  device  to  register  the  fares  collected  by  the  con- 
ductors, to  prevent  the  conductors  from  appropriating  the  same  to 
their  own  use,  etc.;  that  it  was  the  conductor's  duty  ''to  ring  up** 
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all  fares  ooUocted;  that  the  plaintiff  had  faithfally  performed  this 
duty  daring  his  employment,  etc.,  and  paid  oyer  to  said  company 
all  fares  collected;  that  he  was  discharged  from  the  company's  ser- 
Tice  on  13th  March,  1885,  and  yet  the  defendants,  well  knowing 
the  premises,  etc.,  and  controyersy,  etc.,  published  a  certain  false, 
scandalous,  etc.,  notice  as  follows,  etc.,  meaning,  etc.,  that  the 
plaintiff  was  gnilty  of  the  crime  of  embezzlement.  The  second 
count  contained  a  somewhat  fuller  statement  of  the  alleged  libel- 
lous matter,  but  substantially  the  same  averments.  The  innuendo 
in  both  counts  is  that  the  plaintiff  was  gnilty  of  embezzlement,  but 
the  innuendo,  it  is  plain,  can  neither  enlarge  nor  change  the  mean* 
ing  of  the  words  in  their  ordinary  signification,  or  as  it  is  expressed 
and  applied  in  the  prcTious  ayerments  of  the  declaration,  and  in 
the  colloquium. 

The  expression,  ''failing  to  ring  up  the  fares  collected,''  is,  in  a 
manner  technical;  it  is  one  peculiar  to  the  business  in  which  the 
parties  were  engaged;  the  words  taken  together  in  their  ordinary 
signification  conyey  no  distinct  meaning,  they  are  indeed  without 
•explanation,  nonsensical  and  absurd;  evidence  was  admissible  there- 
iore  to  explain  their  meaning;  to  show  that  ''to  ring  up  the  fares  ** 
was  by  pulling  a  rope  at  the  side  of  the  car,  upon  receipt  of  each 
fare,  to  move  the  index  one  point  on  the  circular  scale  of  the  regis- 
ter, and  as  the  registry  of  the  fare  was  announced  by  the  stroke  of 
a  bell,  the  operation  was  known  in  the  business  as  "  ringing  up  the 
fare.''  The  words  having  by  such  proof  become  intelligible,  they 
are  to  be  taken  in  the  sense  in  which  they  are  thus  generally  under- 
stood and  applied,  unless  facts  be  given  in  evidence  to  show  that 
they  may  have  been  used  in  some  different  particular  sense,  on  the 
occasion  referred  to.  There  is  however  no  averment  in  the  plead- 
ings that  the  words  were  used  in  any  other  sense  than  that  to 
which  in  the  business  they  were  ordinarily  entitled,  nor  was  there 
any  evidence  of  any  fact  to  sustain  such  an  averment  if  it  had 
been  made. 

Now  the  company  had  a  clear  right  to  insist  upon  the  full  per- 
formance of  this  duty;  it  was  for  many  reasons  perhaps  important 
that  it  should  be  faithfully  and  promptly  performed,  and  the  com- 
pany, apart  from  any  anticipated  fraud,  might  well  annex  the 
penalty  of  a  dismissal  from  service  for  neglect  of  this  duty.  But 
a  failure  to  perform  the  duty  required  might  result  from  mere 
neglect  or  inefficiency,  or  from  motives  of  dishonesty;  "  failing  to 
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ring  up  all  the  fares  collected  "  therefore  does  not  necessarily  imply 
the  fraud  or  dishonesty  of  the  conductor;  it  does  not  import  the 
commission  of  any  crime.  Embezzlement  is  the  fraudulent  appro- 
priation by  one  of  the  money  intrusted  to  his  care  by  another,  and 
even  if  McCurdy  did  fail  to  ring  up  all  the  fares  collected,  non  con- 
stat  that  he  embezzled  the  money.  ^*  Words  which  do  not  neces- 
sarily import  criminality  are  in  pleading  rendered  actionable  only 
by  reference  to  extrinsic  facts,  which  show  them  to  hare  been  used 
in  an  obnoxious  sense;  thus  the  word  '^ forsworn"  becomes  action- 
able only  when  shown  to  have  been  applied  to  one  who  has  given 
testimony  under  the  sanction  of  a  judicial  oath;  but  when  the 
chargi>  is  conveyed  by  the  use  of  a  generic  term  which  unequivocally 
denotes  the  presence  of  every  fact  necessary  to  constitute  the 
offense,  as  where  one  is  charged  with  **  perjury,"  a  reference  to 
extrinsic  matters  in  order  to  fix  the  meaning  is  unnecessary. 
Bedford  v.  MilUr,  3  Pen.  &  Watts,  103.  8o  in  Ltikehart  v.  Byerly, 
53  Penn.  St.  418,  the  defendant  was  charged  in  several  of  the  counts 
in  the  declaration  with  having  spoken  certain  defamatory  words  of 
and  concerning  the  plaintiff,  to- wit,  that  **  Byerly  had  taken  apples 
or  had  stolen  apples  out  of  Borland's  orchard/'  and  this  court  said 
that  where  the  words  are  laid  in  an  equivocal  sense,  as  imputing  a 
trespass  or  a  felony,  though  proved  as  laid  the  verdict  cannot  be 
oonsidered  as  determining  the  sense  in  which  they  were  under- 
stood, and  that  the  words  were  not  helped  by  the  innuendo  of 
larceny. 

Words  it  18  true  are  not  to  be  construed  in  mitiori  9»n9u  ;  it  ia 
sufficient  if,  in  their  plain  or  popular  meaning,  they  are  libellous, 
but  when  they  do  not  in  themselves  convey  the  meaning  imputed 
to  them  in  the  innuendo,  or  where  they  are  ambiguous  or  equivo- 
cal, there  must  be  not  only  in  the  pleadings  but  also  in  the  proofs, 
reference  to  some  extrinsic  matter,  which  will  show  the  sense  in 
which  it  is  claimed  they  were  understood.  SiittM  v.  XeyTwlds,  5& 
Penn.  St.  4dO. 

The  plaintiff's  default  in  not  ringing  up  the  fares,  as  we  have 
said,  might  have  resulted  from  his  negligence  or  inefficiency,  or  from 
mere  mistake  or  accident,  or  from  his  intentional  frauds,  and  if 
people  will  draw  from  the  general  statement  of  his  discharge  on 
that  ground,  a  merely  possible  inference  of  fraud  and  embezzle- 
ment, which  the  words  themselves  in  their  usual  signification  did 
not  justify,  it  is  certainly  not  the  defendant's  fault. 
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It  is  true  the  question,  as  to  the  sense  in  which  words  are  used, 
is  generally  for  the  jnry,  bat  that  question  like  all  others  which  fall 
within  the  cognizance  of  a  jury,  is  one  of  fact  and  must  be  deter- 
mined  upon  proper  proof;  if  words  are  reasonably  capable  of  two 
meanings,  one  of  which  is  actionable  and  the  other  innocent, 
it  is  for  the  jury  to  say  in  which  sense  the  words  were  uttered  or 
understood;  but  the  words  hero  employed  are  not  equivocal  or  am- 
biguous; apart  from  the  unjustifiable  inference  which  the  witnesses 
have  drawn  they  are  not  even  alleged  to  be  capable  of  any  but  one 
meaning,  and  there  is  absolutely  no  evidence,  as  against  the  rail* 
way  company,  that  the  words  were  used  in  any  other  sense  than 
that  which  in  the  business  was  ordinarily  attached  to  them;  the 
^question  was  therefore  for  the  court  to  determine  whether  the 
words  in  that  sense  covered  the  crime  of  embezzlement,  as  charged 
in  the  indictment.  The  alleged  remark  of  Sorg  that  he  ''  had  got 
rid  of  one  of  the  damnedest  thieves  on  the  road,"  especially  as  the 
verdict  was  in  favor  of  Sorg,  certainly  cannot  be  imputed  to  the 
•company. 

Sevend  witnesses  were  called  who  stated  what  impression  they 
took  from  the  language  used  in  the  written  notice,  but  this  at  the 
best  was  only  the  expression  of  an  opinion,  not  the  statement  of  a 
fact,  and  upon  examination  of  the  evidence  it  will  be  seen  there 
was  no  ground  for  the  opinion.  There  was  not  even  the  sugges- 
tion of  any  fact,  by  the  witnesses,  that  the  words  were  susceptible 
•of  any  other  than  the  single  sense  of  their  ordinary  use  in  the  bud- 
ness;  they  testified  to  a  mere  inference,  which  they  drew  from  the 
paper,  and  which  it  is  plain  the  paper  did  not  warrant.  Such  tes- 
timony was  wholly  irrelevant  and  incompetent  for  the  purpose  in* 
tended.  It  is  not  competent  in  an  action  of  libel,  to  aid  the  innu- 
endo by  the  mere  opinion  of  a  witness.  ^'  If  this  could  be  done,'' 
says  Mr.  Justice  Thompsok  in  Rangier  v.  HummeU^  1  Wright,  130, 
**  there  would  be  no  use  for  an  innuendo;  its  ofBce  would  be  sup- 
plied by  the  oath  of  the  witness,  who  would  draw  the  inference 
from  the  precedent  f^ts,  instead  of  a  jury;  this  is  not  permissible. 

Judgment  reversed. 

SiBBBSiT,  J.,  dissented. 
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TowHSHiP  OF  Cbkscbnt  V.  Ahdbbsok* 

ai4P»nn.8t.  Ma) 

lf€gNffen€4 — ecnMbutary — ofpen^n  riding  trith  drioer  ofpriwOe  vehids. 

Where  by  the  eonearrent  negligence  of  the  driver  of  a  privste  carriage  and 
the  aapenrlaois  of  a  highway  an  injury  occurred  to  a  person  riding  with  the 
drirer»  the  Injured  person  was  guilty  of  contributory  negligence  if  he  Joined 
with  the  driver  in  running  the  risk. 

ACTION  for  personal  in  juries  by  negligence.    The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

John  8.  Fsrgusan,  for  plaintiff  in  error. 

W.  O.  Brskine,  for  defendant  in  error. 

Olabk,  J.  This  action  was  brought  to  reoover  damages  for  an 
injury  alleged  to  have  been  received  by  Nancy  Cordelia  Anderson^ 
wife  of  William  Y.  Anderson,  from  a  defective  highway  in  the  viU 
bge  of  Shousetown^  in  Crescent  township. 

A  small  ravine,  perhaps  four  feet  deep  and  fourteen  feet  wide, 
crossed  Main  street  in  the  village  named;  it  was  covered  by  a  bridge 
eighteen  feet  in  width,  which  was  the  only  travelled  portion  of  the 
street  at  that  point  On  the  17th  November,  1884,  the  plaintiff^ 
Nancy  Cordelia  Anderson,  came  to  this  crossing  in  a  spring  wagon; 
her  father,  John  McEinley,  sat  on  the  front  seat  and  was  driving; 
the  plaintiff  sat  on  the  back  seat;  she  had  a  child  four  years  old  on 
one  arm,  another  two  years  old  on  the  other  arm,  and  in  some  way 
held  a  third,  an  infant  Ave  months  old  at  her  breast  The  seat 
was  fastened  by  a  ''  spring  catch,"  in  such  form  as  to  be  removable 
at  pleasure.  They  found  the  bridge  in  process  of  repair;  the 
planks  had  been  lifted  and  the  bridge  could  not  be  crossed.  There 
was  a  space  however  above  the  bridge  wide  enough  to  admit  the 
wagon  and  through  this  space  McEinley  drove  to  the  other  side. 
As  the  front  wheels  ascended  the  bank  from  the  ravine,  McEinley 
says,  "one  of  the  catches  sprung  out  with  the  jerk  into  the  gnlly,'' 
the  seat  turned  over  and  Mrs.  Anderson  and  the  three  children  i 
were  precipitated  into  the  ravine;  from  this  fall  she  received  the 
injury  complained  of. 
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On  part  of  the  defendant  it  is  contended  in  the  first  place,  that 
there  is  no  evidence  of  negligence  on  part  of  the  township^  and  in 
the  second  place  if  there  was,  and  there  was  evidence  also  to  estab- 
lish the  negligence  of  the  plaintiff  contributing  to  the  injnry,  that 
in  either  case  the  coart  should  have  instmcted  the  jary  to  find  in 
favor  of  the  defendant. 

If  it  were  conceded  that  when  the  plaintiff  and  her  father  came 
up  to  the  bridge  and  saw  the  condition  of  the  crossing,  thej  could 
have  turned  and  taken  another  route  known  to  be  safe,  or  if  they 
had  been  in  proper  time  warned  to  take  that  other  route,  then  we 
would  favor  the  plaintiff's  first  contention;  for  it  was  the  duty  of 
the  township  officers  to  keep  the  bridge  in  proper  repair,  and  it  is 
admitted  that  it  was  uncovered  for  that  purpose;  if  the  planks  had 
become  unsafe  they  not  only  had  a  right  but  it  was  their  duty  to 
remove  them;  if  found  unfit  to  be  put  down  again  it  was  their 
duty  to  provide  others,  and  to  complete  the  work  with  reasonable 
dispatch;  and  where,  as  in  this  case,  the  repairing  of  the  bridge 
would  seem  to  be  inconsistent  with  the  ordinary  one  of  the  high- 
way at  that  point,  they  had  the  authority  to  turn  the  public  into 
some  other  route  until  the  work  was  done.  The  planks  were  taken 
up  and  found  unfit  for  further  use;  others  were  ordered  and  the 
work  on  the  bridge  was  suspended  until  they  could  be  supplied. 
Barriers  were  erected  and  the  public  warned,  not  only  not  to  cross  the 
bridge,  but  the  ravine  above  it;  a  plank  was  laid  on  trestles  on  one 
side  of  the  bridge,  the  remaining  planks  were  placed  on  a  pile  on 
the  other  side,  and  some  broken  pieces,  the  limb  and  the  butt  of 
a  tree  were  interposed  as  a  barrier  above  the  bridge.  Boley  testi- 
fies that  he  removed  these  barriers  above  the  bridge  in  order  to 
effect  a  passage  with  his  wagon,  but  this  was  done  a  very  short 
time  only  before  the  accident,  and  without  the  knowledge  of  any 
one  representing  the  township.  McKinley  says  that  in  the  ravine 
there  were  ^*  some  old  pieces  of  stuff  as  if  a  person  had  thrown  them 
in  and  went  across  with  a  wagon — old  pieces,  block,  brush  broken 
off  and  thrown  in  to  kind  of  fill  it  tip.'' 

But  however  this  may  be,  when  Mrs.  Anderson  and  her  father 
came  up  to  the  bridge,  they  stopped  and  she  could  plainly  see  that 
it  was  temporarily  closed  to  prevent  travel  over  it.  It  was  manifest 
also  that  the  bridge  was  the  travelled  way  over  the  ravine.  Coun- 
try roads  are  not  in  all  places  prepared  for  travel,  for  the  full  width 
of  the  highway;  a  traveller's  duty  ordinarily  is  to  follow  the  pre- 
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pared  track,  if  that  is  in  good  condition;  if  he  knowingly  and  in- 
tentionally chooses  to  deviate  from  it^  without  cause,  and  suffers  an 
injury  in  consequence,  the  township  is  in  general  not  liable  for  the 
damages.  But  as  the  track  over  the  bridge  was  obstructed  by  the 
barrier,  the  plaintiff  had  the  right  to  deviate  from  that  route  and 
pass  around  the  bridge,  if  in  the  exercise  of  ordinary  care  and  pru- 
dence such  a  passage  would  appear  to  be  reasonably  safe,  but  she  was 
bound  to  the  exercise  of  care.  She  came  to  the  bridge  in  the  day 
time,  about  eleven  o'clock  in  the  morning,  and  she  could  see  plainly 
that  the  route  around  the  bridge  was  not  prepared  for  the  passage 
of  vehicles;  the  ravine,  its  approaches,  its  depth  and  width  were  all 
fully  exposed  to  .view;  there  was  no  water  in  it;  there  was  no  latent 
defect  or  danger;  if  it  was  a  dangerous  place  she  could  as  readily 
discern  the  fact  as  her  father  or  the  supervisor,  and  it  was  her  duty  to 
see  what  was  clearly  exposed  to  her  view.  Under  the  noting  of  Car- 
lisle  V.  Brisbane,  113  .Pisnn.  St.  544,  s.  c.y  57  Am.  Rep.  483,  the 
negligence  of  McKinley  could  not  perhaps  be  imputed  to  her,  but 
she  must  be  held  for  her  own  negligence;  the  danger  which  was 
obvious  to  him  was  as  obvious  to  her.  She  made  no  request  to  her 
father  to  take  any  other  route,  or  that  she  might  get  out  of  the 
wagon;  she  made  no  objection  to  crossing  the  ravine,  she  willingly 
joined  McKinley  in  testing  the  danger,  and  she  is  responsible  for 
the  consequences  of  her  own  act 

Boley  says  it  was  a  dangerous  place;  that  in  his  opinion  any  body 
could  see  it  was  a  dangerous  place  by  looking  at  it.  Now  if  the 
passage  at  this  point  was  openly  and  obviously  dangerous,  it  was 
plainly  the  plaintiff's  duty  either  to  go  by  some  other  route,  or  to 
get  down  from  the  wagon  and  walk  over  this  ravine,  conveying  her 
children  in  her  arms,  rather  than  recklessly  expose  herself  and 
them  to  a  danger  which  was  imminent.  She  had  a  right  to  the  use 
of  the  highway,  but  that  right  was  subordinated  to  the  right  of 
the  public  authorities  to  make  reasonable  repairs  for  the  public 
benefit.  She  was  not  justified  in  braving  a  known  danger,  holding 
the  township  for  the  damages.  **  A  person  who  knows  a  defect  in 
a  highway,  and  voluntarily  undertakes  to  test  it,  when  it  could  be 
avoided,  cannot  recover  against  the  municipal  authorities  for  losses 
incurred  through  such  defect'^  Whart.  Neg.,  §  440;  Fin'ks  Town- 
ship  V.  King,  84  Penn.  St.  230;  Pittsburg  Southern  Ry.  Oo.  v.  Tay- 
lor,  104  Penn.  St.  306.  Judgment  reversed. 
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ygl—  ijfe  ettate  or/Be — intention. 

When  tlMTCr  !■  a  deTiae  to  one  la  ezpraaB  tenns  (or  life,  and  tlisA  over,  wllli- 
out  words  to  indicate  the  extent  of  the  deriae  over,  kM,  that  the  latter 
deriae  eaniee  a  fee. 
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ILL  for  specific  performance  of  a  contract  to  poichaae  land. 
The  opinion  states  the  point. 


WarthUigton  d  Heald,  for  plaintiff. 
John  B.  Larner,  for  defendants. 

James,  J.  Whether  Mrs.  Emily  Johnson  took  a  fee-simple  or 
only  a  life  estate,  under  the  will  of  Mrs.  Larned,  is  the  only  qaes- 
tion  in  this  case.     That  will  contains  the  following  devises  : 

^' First.  I  giye,  devise  and  bequeath  to  my  beloved  mother,  Mrs. 
Elizabeth  H.  Newman,  the  lot  and  house  in  which  1  now  live,  in 
the  city  of  Washington,  together  with  my  household  and  kitchen 
furniture  therein  at  the  time  of  my  death,  to  hold  the  said  house 
and  lot  and  furniture  during  her  natural  life,  and  after  her  death  I 
give,  devise  and  bequeath  the  said  house  and  lot  to  my  beloved 
sister,  Mrs.  Emily  Johnson.     ♦    ♦    ♦    *» 
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^'I  give  and  bequeath  and  devise  to  my  niece,  Elizabeth  R. 
Bichardson,  daughter  of  my  sister  Emily,  al\  my  property  in  the 
city  of  Baltimore  on  which  there  are  payable  ground  rents. 

''Item*  I  give,  devise  and  bequeath  to  HcOlintock  Young, 
junior,  and  Alexander  Young,  junior,  the  children  of  my  beloved 
dster,  Susan  Bird  Young,  my  house  and  lot  on  St.  Paul  street, 
between  Baltimore  and  Fayette  streets,  in  the  city  of  Baltimore,  to 
hold  the  same  as  tenants  in  common.  If  either  of  my  said  nephews, 
HcClintock  and  Alexander,  should  die  before  arriving  at  the  age 
of  twenty-one  years,  this  devise  shall  inure  to  the  benefit  of  the 
survivor  and  his  heirs.'' 

In  two  instances  the  devise  contains  no  indications  that  an 
inheritable  estate  is  given.  But  in  the  third  instance,  where  just 
the  same  language  is  used  in  giving  the  house  in  Baltimore  to  the 
two  Youngs,  the  testatrix  assumed  that  her  words  had  given  such 
an  estate,  for  she  goes  on  to  say  that  ''  if  either  of  my  said 
nephews,  McClintock  or  Alexander,  should  die  before  arriving  at 
the  age  of  twenty-one  years,  this  devise  shall  inure  to  the  benefit 
of  the  survivor  and  his  heirs.'' 

The  ordinary  rule  is  that  a  devise  of  land  without  any  indication 
of  the  extent  of  the  interest  devised,  gives  only  a  life  estate. 
The  question  however  is,  whether  there  may  be  gathered  from 
expressions  in  other  parts  of  the  will,  evidence  that,  in  using  this 
language,  the  testator  intended  to  give  a  fee-simple.  Undoubtedly 
the  English  rule  is  that  such  indications  in  other  parts  of  the  will 
sttect  only  the  provision  to  which  they  directly  apply.  They  are 
not  accepted  as  going  to  explain  the  testator's  meaning  in  the  use 
of  phraseology  elsewhere. 

But  the  English  rule  is  founded  upon  reasons  which  do  not  exist 
with  us.  WJien  the  statute  of  wills  was  passed,  there  already 
existed  a  policy  to  keep  the  estate  together  and  in  one  hand. 
Therefore  the  courts  very  properly  declined  to  construe  wills  as 
taking  the  inheritance  from  the  heir  except  upon  plain  expression 
of  intent  in  the  particular  instance.  But  the  policy  of  our  laws  of 
inheritance  is  subdivision  among  heirs,  so  that  our  courts  are  not 
called  upon  to  watch  over  the  inheritance  for  the  same  reasons. 

We  are  not  at  liberty  in  construing  a  will,  to  ignore  any  thing  that 
suggests  the  testator's  intention  to  take  the  inheritance  from  the  heir; 
on  the  contrary, we  are  charged  with  a  duty  to  observe  these  indications 
and  to  follow  them  in  ascertaining  the  intention  of  the  testator. 
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In  this  case  we  find  that  when  the  testatrix  gave  a  piece  of  land  to 
two  nephews  in  Baltimore  by  just  the  same  language,  and  without 
the  nse  of  the  word  ''  heirs,''  or  any  eqaivalent,  she  assumed  that  she 
had  given  them  a  fee-simple,  and  therefore  went  on  to  state  what 
should  be  done  in  case  of  the  death  of  either  of  them  before  they 
became  twenty-one  years  of  age.  We  learn  in  this  way  what 
the  testatrix  supposed  and  intended  to  be  the  effect  of  a  devise 
of  a  described  piece  of  property,  without  using  words  of  inheri- 
tance or  any  particular  equivalent  for  them,  and  we  must  be 
guided  by  her  lexicon  and  understand  her  language  as  she  defines 
it.  We  infer  therefore  from  this  devise  that  she  supposed  she 
bad  given  a  fee-simple  to  Mrs.  Emily  Johnson  by  the  same  lan- 
guage. 

Applying  that  to  the  language  used  in  the  first  item,  where  she 
gave  a  life  estate  in  express  terms  to  her  mother,  and  then,  at  her 
mother^!  death,  gave  the  same  property  to  her  sister,  with  no  words 
indicating  the  estate  to  be  taken,  we  think  that  the  two  illustra- 
tions of  her  meaning  furnished  by  the  other  devises  would  alone 
be  suflBcient  to  show  that  when  she  gave  property  without  any  reser- 
vations, she  understood  herself  to  be  giving  the  fee-  simple. 

But  in  this  very  item  which  contains  the  devise  to  Mrs.  Johnson 
there  is  still  another  indication  of  her  intention  to  pass  a  fee-sim- 
ple. She  first  gives  the  property  to  her  mother  in  express  terms  for 
life,  thereby  indicating  that  when  she  intended  to  give  it  for  life 
she  said  so.  Does  not  this  indicate  that  she  understood  herself  to 
be  doing  something  quite  different  when  she  proceeded  next  to 
give  the  same  house  to  her  sister?  On  these  two  grounds  we  think 
it  is  clear  that  the  testatrix  intended  to  give  a  fee-simple  to  Mrs. 
Johnson. 

The  decree  will  be  for  the  specific  peif ormanoe  of  the  contract 
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EiLBOURN  y.  Latta. 

(ft Mack.  804.) 

Siaiute  of  fraiudM  —  croX  agreement  of  patinen  to  divide  proJUe  from  edlUe  of 

lande — partnership  aeeounHng. 

An  oral  a^^freement  of  partners  to  divide  the  profits  of  sales  of  lands  is  noi 
.  within  the  statute  of  fraads.    (See  note,  p.  879.) 
One  partner  may  be  compelled  to  account  to  his  copartners  for  profits  derived 

from  clandestine  dealing  with  third  parties  in  fraud  or  to  the  disadvantago 

of  the  copartners.* 
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ILL  for  account.     The  opinion  states  the  case. 


Wm,  E.  Manlingly  and  Enoch  Pottery  for  complainants. 
W.  D.  Davidge  and  Shelldbarger  &  Wihon,  for  defendant. 

Merrick,  J.  The  case  of  Kilbourn  and  Olmstead  y.  Latta 
comes  to  this  court  in  the  first  instance  from  the  court  of  equity 
on  a  bill  filed  by  Kilbourn  and  Olmstead  against  their  late  copart- 
ner, Latta,  for  the  purpose  of  obtaining  an  account  of  the  pro- 
ceeds of  certain  negotiations  conducted  within  the  limits  of  the 
partnership  as  they  allege,  which  have  been  appropriated  by  Latta 
to  his  own  exclasive  use  upon  the  theory  that  they  were  not  subject 
to  the  partnership  obligations  or  the  terms  of  the  partnership. 

'1  he  bill  in  its  third  paragraph  defines  specifically  the  terms  of 
the  partnership,  under  which  the  suit  is  brought,  in  the  following 
words: 

''  That  the  interest  of  the  said  copartnership  (a  copartnership  of 
brokers  for  the  purpose  of  dealing  in  real  estate)  in  the  capital, 
bnsiness  and  profits  of  the  said  copartnership  firm  of  Kilbourn  & 
Latta  was  as  follows,  to-wit :  the  said  Hallett  Kilbourn,  three- 
eighths;  the  said  James  M.  Latta,  three-eighths,  and  the  said  John 
F.  Olmstead,  two-eighths  thereof;  and  the  losses,  if  any,  were  to 
be  borne  by  the  said  Kilbourn,  Latta  &  Olmstead  in  the  same  pro- 
portion; and  it  was  further  stipulated  by  said  partnership  agreement, 
by  and  between  the  plaintiffs  and  defendant,  that  all  profits  result- 
ing from  operations  in  real  estate,  by  said  firm  of  Kilbourn  & 

*  See  note,  89  Am.  Rep.  461. 
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Latta,  or  by  any  member  thereof,  during  the  existence  of  said  part- 
nership, shoald  belong  to  said  firm,  and  be  entered  upon  the  books 
of  the  firm,  and  paid  into  the  partnership  account;  and  it  was  fur- 
ther stipulated  in  said  agreement  that  any  information  obtained  by 
any  member  of  said  firm  during  the  existence  of  said  copartner- 
ship, touching  real  estate,  with  reference  to  its  sale  or  purchase,  or 
the  consent  of  the  owner  of  said  real  estate  to  sell  the  same,  or  the 
desire  of  any  person  to  purchase  real  estate  in  said  district,  was  to 
be  communicated  to  said  firm  of  Eilboum  &  Latta,  for  the  con* 
sideration  of  the  several  members,  and  the  action  of  the  firm 
thereon;  and  it  was  expressly  agreed  in  said  copartnership  agree- 
ment that  no  member  of  said  firm  should,  during  the  existence  of 
said  copartnership,  engage  in  the  business  of  buying  and  selling 
real  estate  in  said  district  on  his  own  account,  or  with  any  other 
person  or  persons,  except  in  cases  where  the  proposed  transaotioa 
had  been  explained  to  the  firm,  and  said  firm  had  declined  to  take 
any  part  therein/' 

Under  that  agreement  they  continued  to  operate,  and  during  the 
progress  of  it  and  in  violation  of  its  explicit  terms,  Mr.  Latta 
entered  into  a  sub  and  secret  partnership  with  a  man  by  the 
name  of  Stearns  for  the  purpose  of  buying  and  selling  real  estate,, 
the  profits  of  said  purchases  and  sales  to  be  equally  divided  between 
Steams  and  Latta. 

Their  operations  were  conducted  very  largely,  and  the  whole  of 
them  were  secreted  from  the  firm,  although  the  firm  was  made  the 
nominal  agent  for  the  purpose  of  conducting  the  purchases  and 
sales;  and  upon  the  books  of  the  firm  the  ordinary  brokerage  com- 
missions of  brokers  for  making  purchases  and  sales  were  entered 
and  credited  to  the  firm,  while  the  profits  which  were  made  by 
Latta  under  this  sub-agreement  with  Steams  were  not  entered 
there,  and  the  knowledge  of  them  was  entirely  suppressed  from  the 
firm. 

These  operations  resulted  in  very  targe  profits  to  these  two  par- 
ties, and  it  is  alleged  on  the  part  of  the  complainant,  that  those 
profits  amounted  to  the  sum  of  forty  odd  thousand  dollars.  The 
defendant  admits  that  they  were  large  profits,  but  the  quantum  he 
does  not  set  forth  specifically.  That  is  a  question,  as  to  the  quan- 
turn,  for  after  consideration.  There  was  a  very  large  and  very 
superfluous  amount  of  detail  testimony  taken  in  the  cause.  The 
real  testimony  in  the  case  might  well  have  been  embraced  in  ten 


NOVEMBER  TEBM,  1886.  375 

EUboani  ▼.  Latta. 

pages  of  foolscap;  but  it  was  spread  over  200  or  300  pages,  and 
the  time  of  this  court  was  occupied  three  or  four  days  in  listening 
to  the  details  of  interrogatory  and  answer  npon  very  immaterial 
matters. 

Bat  the  main  facts  are  entirely  plain,  entirely  specific,  and  dis- 
tinctly made  by  the  testimony  of  Olmstead,  one  of  the  complain- 
ants, in  answer  to  the  interrogatories  propounded  to  him  on  the 
part  of  the  defendant,  in  which  he  states  explicitly  thafc  the  terms 
of  the  partnership  were  the  identical  terms  contained  in  the  third 
paragraph  of  bill  which  I  have  already  read  in  the  hearing  of  the 
bar.  His  testimony  is  sustained  by  a  great  deal  of  written  testi- 
mony, by  schedules  of  the  operations  of  the  partnership,  showing 
upon  the  face  of  all  these  collateral  papers  that  such,  in  point  of 
&ct,  were  the  terms  of  the  partnership.  Independent  therefore  of 
other  testimony,  these  portions  of  testimony  which  I  have  enumer- 
ated are  sufficient,  in  the  eye  of  a  Oourt  of  Chancery,  to  outweigh 
the  denial  of  the  defendant  in  his  answer  and  to  establish  the  facts 
relied  npon  by  the  complainants  in  their  bill. 

Assuming  that  the  facts  are  established  by  that  sort  of  testimony, 
were  it  admissible,  the  defendant  contends,  and  that  is  the  chief 
point  of  his  contention  before  the  court,  that  no  partnership 
involving  any  transactions  in  real  estate  which  would  result  sub- 
stantially in  an  interest,  or  the  fruits  of  an  interest  in  real  estate 
can  be  established  by  parol;  but  that  within  the  fourth  section  of 
the  statute  of  frauds  it  is  necessary  that  such  a  partnership  should 
be  established  by  writing,  and  that  otherwise  there  is  no  redress 
for  a  violation  of  faith  in  respect  of  such  transactions. 

There  is,  it  is  true,  a  very  great  conflict  of  authorities  upon  the 
subject.  But  the  court  is  satisfied  that  the  vast  weight  of  opinion^ 
running  parallel  with  the  instincts  and  requirements  of  natural  jus- 
tice, is  on  the  side  of  the  maintenance  of  such  partnership  by 
parol  proof. 

The  leading  case  upon  the  subject  is  the  case  of  DdU  v.  HamiU 
tan,  5  Hare,  369,  and  while  that,  so  far  as  England  is  concerned, 
is  to  some  extent  shaken  by  the  case  of  Caddick  v.  Shidtnore,  % 
DeO.  &  J.  -51,  yet  it  is  recognized  in  the  writers  on  partnership  in 
Eugland  as  establishing  the  doctrine,  of  whom  chiefly  may  be 
mentioned  lindley  in  his  latest  work  on  page  89  and  the  two  or 
three  following  pages.  That  case  reviews  the  doctrine  and  authori- 
ties yery  largely.    It  very  copiously  criticises  them,  and  in  aid  of 
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that  review  of  the  authorities,  upon  the  strongest  reasoniDg  upoa 
the  policy  and  objects  of  the  statute  of  frauds,  maintains  dis- 
tinctly that  such  a  partnership  need  not  be  avouched  by  writing 
within  the  fourth  section  of  the  statute.  That  authority  is  thoroughly 
sanctioned  in  this  country  by  numerous  decisions,  among  the  chief 
of  which  may  be  noted  the  case  of  Chesi&r  v.  Dickinson^  54  N.  Y. 
1;  8.  c,  13  Am.  Bep.  550;  and  the  case  in  63  Iowa  at  page  64. 

It  is  true  there  are  authorities,  as  I  have  said,  the  other  way,  but 
the  weight  of  authority  and  the  reason  of  the  law  follows  the  case 
as  first  decided  by  Yice-Ohancellor  Wiqra.m  in  5  Hare,  where  it  is 
held  that  such  a  partnership  need  not  be  established  in  writing, 
but  is  good  independently  of  it  And  that  doctrine  this  court 
accepts  fully,  and  it  would  be  very  slow  at  any  time  to  accept  a 
technical  doctrine  for  the  defeat  of  the  purposes  of  justice  and 
right  between  man  and  man. 

Such  being  therefore  the  doctrine,  and  the  partnership  being 
established,  it  was  clearly  proved  (not  controverted  indeed)  that 
dealings  had  occurred  in  this  way  and  that  profits  had  been  made; 
the  contention  was  made  on  the  part  of  the  defendant  that  if  that 
were  so  a  Gonrt  of  Chancery  was  not  the  proper  court  to  obtain  redress 
for  the  violation  of  the  agreement,  but  that  the  only  redress  which 
the  party  could  have  was  in  his  action  for  damages,  if  any  such  lay 
at  all,  in  a  court  of  law  for  the  injury  the  plaintiff  sustained  by 
reason  of  the  violation  of  the  partnership  undertaking  by  the  de* 
fendant  Latta,  and  his  redress  therefore  was  an  action  founded  in 
damages;  and  being  a  parol  contract  it  would  be  damages  in  an 
action  of  assumpsit  and  not  in  an  action  of  covenant,  as  it  would 
h^ve  been  in  the  case  of  a  contract  under  seal. 

But  we  do  not  read  the  law  that  way.  The  principles  which 
regulate  the  action  of  a  Court  of  Chancery  with  regard  to  the  abuse 
of  the  confidence  of  partnership,  the  taking  advantage  of  partner- 
*  ship  transactions  and  making  a  profit  independently  and  privately 
out  of  that  which  belonged  to  the  partnership  and  in  good  faith 
should  go  to  it,  are  so  distinctly  laid  down  in  two  or  three  sections 
of  Story  on  Partnership  that  they  will  be  a  full  vindication  of  the 
holding  of  the  court  in  this  narticular  case.  I  read  first  from 
section  173,  where  he  says: 

'^  One  of  the  most  faithful  duties  ana  obligations  of  all  the  part- 
ners is  strictly  to  conform  themselves  to  all  the  stipulations  con- 
tained in  the  partnership  articles,  and  also  to  keep  within  the 
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bouDds  and  limitation  of  the  rights,  powers,  authorities  and  acts 
belonging  and  appropriate  to  the  discharge  of  the  partnership,  trade 
or  business.  .  Every  known  deviation  from  and  every  excess  in  che 
exercise  of  such  rights,  powers,  authorities  and  acts  which  produce 
any  loss  or  injury  to  the  partnership  to  that  extent  are  to  be  borne 
by  the  partner  who  occasions  a  loss  or  injury;  he  is  bound  to  indem« 
nify  the  other  partners  therefor.'' 

Again,  in  section  174,  he  says: 

**  But  there  are  many  implied  duties  and  obligations  even  though 
ihey  are  not  expressed  (as  here  they  are  all  expressed)  of  an  equal 
importance  though  not  perhaps  always  of  so  obvious  a  nature. 
Thus  for  example,  it  is  a  violation  of  good  faith  for  any  partner,  in 
conducting  a  partnership  business,  to  stipulate  clandestinely  with 
third  persons  for  any  profit  or  benefit  to  himself  exclusively  of  the 
partnership,  for  all  the  partnership  property  and  partnership  con- 
tracts should  be  managed  for  the  equal  benefit  of  all  partners  ac- 
cording to  their  respective  interests  and  shares  therein.  If  there- 
fore anyone  partner  should  so  stipulate  clandestinely  for  any  profit, 
advantage  qt  benefit  to  himself  to  the  disadvantage  or  in  fraud  of 
his  partnership,  he  will  in  equity  be  compelled  to  divide  such  gains 
with  them."    . 

Now  upon  that  I  might  pause  here  for  the  purpose  of  showing 
that  even  if  it  were  made  to  appear  upon  authority  that  a  contract 
to  buy  and  sell  real  estate  for  partnership  profits,  and  to  divide  the 
profits  among  the  partners  in  any  proportions,  were  subject  to  the 
objections  arising  out  of  the  fourth  section  of  the  statute  of  f rauds^ 
yet  nevertheless  it  is  very  clear  that  there  may  be  a  partnership 
among  brokers  for  the  purpose  of  dealing  in  landed  estate;  that  is; 
as  acting  agents  for  other  parties  to  buy  and  sell  on  account  of 
other  parties.  Now  suppose  that  is  the  sole  limitation  of  the  part- 
nership here.  The  facts  show  that  Latta,  within  the  terms  and 
principles  of  this  section  of  Story  which  I  have  quoted,  did  violate 
his  partnership  obligations  by  going  outside  of  it  and  receiving 
secretly  from  the  man  with  whom  he  was  dealing,  over  and  above 
the  ordinary  brokerage  profits,  certain  profits  to  himself  out  of  the 
transactions,  which  ought  to  have  been  partnership  transactions, 
to-wit:  half  the  profits  of  the  speculation  of  the  man  for  whom  he 
was  dealing  in  the  name  of  the  partnership. 

Under  such  circumstances,  clearly  within  the  terms  and  princi- 
ples of  this  section,  he  would  be  responsible  to  his  copartners  for 
Vol.  LX  — 48 
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that  share  of  illicit  profit  which  he  had  made  over  and  above  the 
proper  profit  of  the  partDership  which  he  had  taken  advantage  of 
them  to  make  in  fraud  of  their  rights.  That  is  entirely  outside  of 
the  objection  of  the  statute  of  frauds  with  regard  to  that  phase  of 
the  partnership  relations  which  contemplated  a  purchase  and  sale 
by  them  of  real  estate  in  order  to  their  own  adyantage.  So  also 
in  section  175  of  the  same  work,  it  says: 

**  The  same  doctrine  is  applied  to  other  analogous  cases.  In  all 
purchases  and  sales  made  on  account  of  the  partnership,  every  part- 
ner is  bound  to  act  expressly  for  the  benefit  of  the  partnership. 
Therefore  he  has  no  right  and  cannot,  consistently  with  his  duties, 
Tolnntarily  place  himself  in  a  situation  in  which  his  bias,  as  well  as 
his  interest,  is  in  opposition  to  the  interest  of  the  partnership/' 

Also  in  section  177,  it  is  said: 

'^XJpon  similar  grounds  it  is  the  implied  obligation  and  duty  of 
every  partner  not  to  engage  in  any  other  business  (this  applies  to 
the  phase  of  it  of  which  I  am  now  speaking)  or  speculation  which 
must  necessarily  deprive  the  i>artnership  of  a  portion  of  the  skill, 
industry,  diligence  or  capital  which  he  is  bound  to  employ  therein. 
In  other  words,  he  is  not  at  liberty  to  deal  on  his  own  private  ac- 
oount  in  any  matter  of  business  which  is  obviously  at  variance  with 
or  adverse  to  the  business  or  interests  of  the  partnership." 

Section  178.  **  And  if  therefore  one  partner  should  clandestinely 
carry  on  any  other  trade  or  the  same  trade  for  his  own  profit  and  ad  van. 
tage  and  in  a  manner  injurious  to  the  true  interests  of  the  partner- 
ship, or  should  divert  the  capital  or  f ands  of  the  partnership  to 
auch  secret  and  sinister  purposes,  he  will  be  compelled  in  equity  to 
account  for  all  the  profits  made  thereby.^' 

As  I  have  said,  the  proof  is  clear,  in  either  aspect  of  the  case, 
whether  the  partnership  be  proved  only  to  be  a  partnership  of 
brokerage,  or  whether  it  be  a  partnership  extending  to  the  right 
to  deal  in  real  estate  and  to  buy  and  sell  it  for  their  own  profit,  in 
either  aspect,  that  this  defendant,  within  the  pnnciples  laid  down 
here,  has  violated  the  partnership  obligation,  taken  advantage  of 
his  own  skill,  diligence,  time  and  knowledge,  which  it  was  his 
bounden  duty  to  dedicate  exclusively  to  the  benefit  of  his  partner- 
ship, and  has  reaped  this  secret  advantage  from  these  dealings* 
The  knowledge  and  skill  of  the  partnership,  the  state  of  the  real 
estate  market,  was  their  capital  in  trade,  and  he  was  bound  to  share 
all  the  beneficial  results  which  would  fiow  from  his  knowledge  with 
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hifl  copartners.  He  has  not  done  it.  He  has  been  guilty  of  one 
of  those  frauds  which  the  terms  of  the  commercial  law  characterize 
with  the  uttQrmost  reprobation^  and  a  court  of  justice  (and  this 
ooart  sitting  in  chancery  whenever  such  a  case  shall  come  before  it 
will  not  be  behind  any  other  court)  will  administer  the  full  measure 
of  redress. 

Therefore  the  decree  will  be  that  the  parties  account ;  that  the 
case  be  remanded  to  the  Circuit  Gourt  in  order  that  it  may  be 
referred  to  the  auditor  to  take  an  account  of  the  profits  which  he 
may  have  made  according  to  the  allegations  and  proofs  of  this  bill^ 
and  as  to  which  he  is  responsible  to  his  copartners  for  their  just 
proportionate  shares,  according  to  the  terms  set  out  in  the  third 
paragraph  of  the  bill. 

KoTB  BT  THB  Rbforteb.— An  onl  agreement  to  form  a  oopaitnenbip  for 
the  poiehase  of  land,  ioclading  a  contract  to  sell  land,  is  void  under  the  statute 
of  frauds.  Bj  the  terms  of  the  agreement  the  defendants  were  to  negotiate 
for  the  pniehase  for  the  parties,  take  the  title  in  their  names,  and  pay  the 
purchase-money  therefor  ;  the  defendants  to  be  owners  of  two-thirds  and  the 
plaintiff  one-third  of  the  property,  when  thus  purchased,  and  the  plaintiff  to 
reimburse  the  defendants  for  his  one-third  of  the  purchase-price  in  his  sawing 
and  eonTerting  the  timber  into  lumber  for  sale.  Clearly,  we  think  the  agree- 
ment sued  upon  included  a  contract  for  the  sale  of  land  which  was  not  in 
writing,  and  void  under  the  statute  of  frauds,  above  given.  The  contract  for 
the  purchase  of  the  land  was  included  in  the  agreement  to  engage  in  the 
copartnership,  and  is  made  the  basis  thereof,  and  the  failure  of  the  defendants 
to  perform  their  undertakings  relating  thereto,  as  stated  in  the  agreement  sued 
upon,  constitutes  the  plaintiff's  sole  ground  for  the  damages  he  claims  to  have 
sustained.  In  Levif  v.  Bruah^  45  N.  Y.  S89  it  was  held,  where  an  oral  agree* 
ment  was  entered  into  between  the  plaintiff  and  defendant,  by  which  the  lat- 
ter agreed  to  purchase  land,  and  pay  therefor  from  his  own  funds  the  neces- 
Miy  amount  for  that  purpose,  for  the  Joint  benefit  of  both,  the  plaintiff  to 
leimbuTse  one-half  the  money  so  paid,  the  deed  to  be  taken  in  the  name  of 
both,  the  defendant  having  made  the  purchase,  and  taken  the  contract  in  his 
own  name,  and  refused  to  convey  one-half  to  the  plaintiff,  that  no  action 
would  lie  to  compel  the  execution  of  the  agreement;  that  the  case  was 
within  the  statute  of  frauds,  and  that  the  defendant  had  a  perfect  right,  both 
at  law  and  in  equity  to  refuse  performance.  In  Rawdan  v.  Dodge,  40  Mich. 
607,  the  agreement  was  oral  that  Dodge  should  cause  to  be  conveyed  to  Rawdon 
an  interest  in  land  held  by  one  Sayles ;  and  Mr.  Justice  Gravbs,  in  delivering 
the  opinion  of  the  court,  said:  '*  It  is  not  claimed  that  written  evidence  was 
not  necessary  to  show  the  agreement  for  the  transfer  of  the  equity  of  redemp- 
tion, or  that  there  was  any  such  evidence,  and  the  record  imports  that  no 
proper  writing  was  ever  made.  The  agreement  was  that  an  interest  held  by 
Sayles  In  the  land  should  be  conveyed  to  Bawdon,  and  the  transaction  war 
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DTithiD  the  words  and  policy  of  the  statate.  How.  Stat.,  §§  617fM)181.  The 
fact  that  the  interest  to  be  transferred  was  not  in  Dodge,  bat  was  vested  in 
Sayles,  could  make  no  difference.  It  was  a  contract  for  the  sale  of  an  interest 
in  land,  and  it  is  not  important  that  the  title  then  resided  in  a  third  person." 
See  also  Wright  v.  De  Groff,  14  Mich.  103 ;  Scott  v.  Bush,  29  Bfich.  528  ;  £!rben 
V.  LariUard,  10  N.  Y.  209 ;  PurceU  v.  Miner,  4  Wall.  518.  Mich.  Sup.  a., 
June  10,  1886.    Jiaub  v.  Smith,    Opinion  hj  Campbell,  C.  J. 

In  Bdbcoek  v.  Bead,  99  N.  Y.  609,  an  oral  agreement  to  share  in  profits  or 
losses  of  a  contemplated  speculation  in  real  estate  was  held  not  within  the 
statute,  on  the  strength  of  Traphagen  y.  Burt  and  Chester  v.  Dickinnon, 

In  EoerharVe  Appeal,  106  Penn.  St.  849,  it  was  held  that  where  a  partner- 
ship is  formed  for  the  purpose  of  bajing  and  selling  lands,  one  of  the  part> 
ners  cannot  establish  his  Interest  in  such  lands  by  parol  evidence,  whei«  the 
other  sets  up  the  statute  of  frauds  requiring  agreements  relating  to  lands  to 
be  in  writing.  But  that  rule  does  not  apply  to  an  agreement  for  a  division  of 
profits  arising  from  the  sale  of  lands  so  purchased  by  the  partnership. 

.In  Biehardi  v.  Orinnell,  68  Iowa,  44,  the  court  said:  "  It  is  not  to  be  denied 
that  there  are  adjudged  cases  which  hold  that  such  a  contract  is  witiiin  the 
statute  of  frauds.  On  the  other  hand  there  are  many  cases  which  hold  that  a 
p^l  contract  of  partnership  is  not  within  the  statute."  Citing  Dale  ▼. 
MamUtan,  Chester  v.  Dickinson  and  Holmes  v.  McCray,  We  think  the 
d^sM  above  cited  are  in  accord  with  the  decided  weight  of  authority,  and  in 
our  opinion  they  are  founded  upon  sound  reason  and  correct  principles.  It  is 
every  where  held  that  where  land  is  held  by  a  partnership,  it  is,  as  between 
tl^e  parties,  and  as  to  the  creditors  of  the  firm,  to  be  treated  as  personal  prop- 
erty. Such  being  the  law,  it  would  seem  to  follow  that  the  statute  of  frauds 
can  have  no  application  to  land  thus  held  and  owned." 

This  doctrine  is  recognissed  in  Bovoland  v.  Boour,  10  Ala.  (N.  S.)  690; 
Patterson  v.  Wone,  10  Ala.  444;  Henderson  v.  Hudson,  1  Mnnf.  510;  Bird  ▼. 
Morrison,  12  Wis.  188, 152;  Smith  v.  Bumhwm,  8  Sumn.  485,  469  (Stokt,  J.)  ; 
Loty  V.  Brush,  45  N.  Y.  589,  595. 

The  contrary  doctrine  in  Chester  v.  Dickinson,  54  N.  Y.  1;  s.  c,  18  Am. 
Bap.  550,  is  obiter.  It  was  however  adopted  in  Traphagen  v.  Burt,  67  N.  Y. 
80,  but  the  decision  was  put  on  the  ground  that  the  contract  was  executed. 
Page  84.  The  question  was  evaded  in  Williams  v.  OiUies,  75  N.  Y.  197,  201. 
The  contrary  doctrine  was  held  in  Dale  v.  Hamilton,  5  Hare,  869,  by  Vioe- 
Chancellor  Wioram,  who  confessed  however  that  it  seemed  "  virtually  to 
repeal  the  statute  of  frauds."    Page  882. 

*'  It  is  not  a  contract  for  the  purchase  and  sale  of  land  by  one  to  the  oyier» 
but  it  is  an  agreement  by  which  they  are  to  acquire  the  land  Jointly."  OQh 
bons  V.  Bell,  46  Tex.  417.  And  see  to  the  same  effect.  Holmes  ▼.  MeOrarg,  51 
Ind.  858;  B.  C,  19  Am.  Rep.  785. 

Mr.  Browne  (Stat.  Frauds,  §  262>  adopts  the  latter  view. 

See  Snyder  v.  Wolford,  88  Minn.  175;  a.  o.,  58  Am.  Rep.  28. 

See  Treat  v.  BUes,  pat. 
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IFIB— iEmIm— <»  taU'-^emUingmU  remainder ---mtrgwr. 

W.  deTised  to  H.  B.  mod  her  son  C,  for  life,  as  Joint  tenants,  and  if  C.  shonld 
marry  and  die  leaving  lawful  issue  of  each  marriage,  or  the  lawful  descend- 
ants of  such  children,  and  if  such  lawful  issue,  or  their  lawful  children 
should  be  in  being  at  the  time  of  the  death  of  the  sunrivor  of  said  H.  B.  and 
C,  then  to  such  issue  and  children  and  their  heirs  in  fee-simple;  but  if  said 
'  C.  shonld  die  without  having  been  married,  or  without  leaving  such  lawful 
issue,  or  the  children  of  such  lawful  issue  surviving  him,  then  to  testator's 
fight  heirs,  who  were  the  said  H.  B.,  one  of  the  life-tenants,  and  her  sister 
8.  M.  B.  Hdd,  not  a  devise  in  tail  to  C,  but  a  devise  to  H.  B.  and  C.  for  life, 
with  contingent  remainder  in  fee  to  the  immediate  children  of  C,  or  to  the 
children  of  such  children,  according  as  the  one  or  the  other  should  be  ip 
being  at  the  death  of  the  survivor  of  the  life-tenants;  and  that  reversion  of 
the  fee  descended  to  H.  B.  and  S.  M.  B.,  until  the  contingency  happened. 
During  tLe  contingency  H.  B.'s  moiety  by  mediate  descent  vested  in  C, 
and  8.  M.  B/s  moiety  was  conveyed  to  him  by  bargain  and  sale.  HM^  thai 
C.'s  life-estate  was  merged,  and  the  contingent  remainder  was  defeated. 


T 


HE  case  is  stated  in  the  opinion. 


Morris  d  HamiUon,  for  plaintifFs*. 
Jamsa  M.  Johnston^  for  defendant 

Jakbs,  J.  In  1841  one  John  A.  Wilson  died  seised  and  pos- 
iened  of  certain  htnds  in  the  city  of  Washington,  and  devising  the 
same  in  the  following  words: 

**  I  give,  bequeath  and  devise  to  my  sister  Mrs.  Henrietta  Bur- 
gess and  her  son  Dr.  John  E.  Craig,  as  joint  tenants  during  their 
joint  lives  and  the  life  of  the  survivor  of  them,  the  lands  and  prem- 
ises m  which  I  now  reside,  called  '^  Cazanova,"  including  all  my 
estate  and  interest  in  all  the  lands  now  inclosed  by  me,  lying  in  the 
city  of  Washington,  between  T  street  north  and  the  northern 
boundary  line  of  the  said  city,  and  between  Second  and  Third 
streets  east,  and  if  the  said  John  E.  Craig  shall  hereafter  marry  and 
die,  leaving  lawful  issue  of  such  marriage  or  marriages,  or  the  law- 
ful descendants  of  such  children,  and  snch  lawful  issue,  or  their 
lawful  children,  shall  be  in  being  at  the  time  of  the  deatli  of  the 
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anrviYor  of  the  said  John  E.  Oraig  and  Henrietta  Bargees,  then  I 
give^  bequeath  and  devise  to  such  issue  and  children  the  said  lands 
and  premises  to  them  and  their  heirs  in  fee-simple,  but  if  the  said 
John  K  Graig  shall  die  without  having  been  married  and  without 
leaving  such  lawful  issue  or  the  children  of  such  lawful  issuesurviv. 
inghimy  then  the  said  lands  and  premises  to  go  to  my  right  heirs.*' 

The  testator  left  surviving  him,  as  his  only  heirs-at-law,  his  two 
sisters,  Susan  M.  Burche  and  the  said  Henrietta  Burgess. 

Mrs.  Burgess  died  in  1844.  In  1847  Dr.  Oraig.  the  surviving 
tenant  for  life,  married,  and  of  that  marriage  the  plaintiffs  (except- 
ing the  husbands,  who  are  joined  in  this  action)  are  the  lawful  issue. 

By  deed  dated  September  29,  1848,  and  recorded  June  1,  1850, 
Mrs.  Burche  conveyed  to  Dr.  Oraig  all  her  interest,  either  as  heir* 
at-law  or  devisee  under  the  will  of  John  A.  Wilson,  in  the  property 
in  controversy;  and  by  deed  of  the  same  date  and  record  Oraig 
conveyed  the  premises  to  one  McLaughlin,  and  such  right  and  title 
as  McLaughlin  acquired  was,  by  several  mesne  conveyances,  finally 
vested  in  the  defendant  Warner,  the  present  occupant 

John  E.  Oraig  died  in  1874,  leaving  surviving  him,  the  imme- 
diate issue  of  his  marriage,  the  plaintiffs  in  this  case,  who  claim 
title  on  the  ground  that  their  father  had  only  a  life-estate  in  the 
premises,  and  that  the  remainder  vested  in  them  during  that  estate. 

Verdict  and  judgment  were  for  the  plaintiffs,  and  upon  the 
defendant's  motion  for  a  new  trial  on  exceptions  to  the  rulings  of 
the  court,  the  case  now  stands  for  hearing  ia  this  court 

The  effect  of  these  rulings  at  the  trial  is,  that  Dr.  Oraig  took  by 
will  an  estate  for  life,  with  contingent  remainder  to  his  unborn 
children;  that  the  event  occurred  while  the  life-estate  was  in  exist- 
ence, and  that  thereby  an  estate  in  fee-simple  vested  in  such  chil« 
dren.  The  proposition  on  the  part  of  the  defendant,  raised  by  his 
exceptions  are,  first,  that  under  the  rule  in  SheUey*s  case.  Dr.  Oraig 
took  an  estate- tail  by  the  will;  that  by  the  acts  of  Maryland  of  1782, 
chapter  23,  and  1786,  chapter  86,  this  was  turned  into  a  fee-simple, 
and  that  consequently  there  could  not  be  any  remainder;  and  aeo- 
ond,  that  if,  on  the  other  hand,  he  took  only  a  life-estate  by  the 
will,  with  contingent  remainder,  the  fee-simple  was  in  Mrs.  Bur- 
gess and  Mrs.  Burche,  either  by  way  of  reversion  as  heirs-at-law  of 
the  testator,  or  by  way  of  remainder  limited  to  them  by  the  will; 
that  he  afterward  acquired  this  fee-simple,  in  part  by  descent  from 
his  mother,  Mrs.  Burgees,  and  in  part  by  Mrs.  Burche's  deed  of 
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grant,  baipiin  and  sale,  while  the  remainder  to  his  children  waa 
•till  contingent,  that  the  life-estate  on  which  that  remainder  had 
dejiended  was  thereby  merged,  and  that  consequently  the  remainder 
became  impossible  and  was  defeated,  the  whole  estate  being  now  in 
Dr.  Craig. 

It  should  be  obsenred  here  that  the  instructions  asked  by  the 
defendant,  and.  refused  by  the  court,  raised  the  question  of  merger 
separately  as  to  the  moieties  of  the  reversion  or  remainder,  derived 
from  Mrs.  Burgess  and  Mrs.  Burohe  respectively;  claiming,  that  is 
to  say,  that  if  Dr.  Craig  took  Mrs.  Burgess'  interest  by  descent, 
the  plaintiffs  could  not  recover  as  to  that  moiety,  and  that  if*  he 
took  Mrs.  Burche's  interest  by  her  deed,  they  could  not  recover 
as  to  that  moiety  of  the  premises. 

We  proceed  to  consider  first  whether  Dr.  Craig  took  under  the 
rule  in  Shettey^s  case,  an  estate-tail;  and  for  that  purpose  it  is  con- 
venient to  restate  the  provisions  of  the  will.  In  doing  so,  we  shall 
use  terms  which  we  conceive  to  be  equivalents  of  the  testator's  actual 
words,  supplying  some  others  whose  presence  the  words  actually 
used  by  the  testator  assume,  as  we  think  to  be  understood.  Stated 
in  this  way,  the  clause  in  question  would  read  as  follows: 

**  I  devise  to  my  sister  Henrietta  Burgess,  and  her  son  Dr.  John 
E.  Craig,  as  joint  tenants,  during  their  lives  and  the  life  of  the 
survivor  of  them,  the  described  lands;  and  if  Craig  shall  hereafter 
marry  and  die,  leaving  lawful  issue  of  such  marriage,  or  if  not 
leaving  such  lawful  issue,  then  leaving  the  lawful  descendants  of 
such  children,  and  if  such  lawful  issue,  or  if  not  such  lawful  issue, 
then  if  their  lawful  children  shall  be  in  being  at  the  time  of  the 
death  of  the  survivor  of  the  said  Burgess  and  Craig,  then  I  devise 
the  premises  in  fee-simple  to  such  issue  and  children,  according  as 
the  one  or  the  other  shall  be  the  persons  in  being  at  the  death  of 
such  survivor;  but  if  Craig  shall  die  without  having  been  married, 
and  without  leaving  either  such  lawful  issue,  or  the  children  of 
such  lawful  issue,  surviving  him,  then  the  premises  to  go  to  my 
right  heirs.'' 

It  wiU  be  observed  that  if  Craig  should  die  without  having  been 
married,  he  could  not  have  lawful  issue,  and  that  the  next  words, 
**  and  without  leaving  such  lawful  issue,"  are  of  no  effect  as  they 
stand.  It  is  imperative  that  we  should  give  effect  to  this  clause  of 
the  contingency  if  we  can  do  so,  and  we  conceive  that  for  this 
reason  the  word  ''and'^  must  be  taken  to  mean  '^or.'*    So  that 
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the  whole  clause  relating  to  default  of  the  intended  devisees  must 
road  as  if  expressed  as  follows:  *'  but  if  Craig  shall  die  without  hav- 
ing been  married^  or  if  having  been  married,  he  shall  die  without 
leaving  either  such  lawful  issue,  or  the  children  of  such  lawful  issue, 
surviving  him,  then  the  said  lands  to  go  to  my  right  heirs.'' 

Was  this  a  devise  to  Dr.  Craig  for  life,  with  contingent  remainder 
to  his  children,  or  was  it,  under  the  operation  of  the  rule  in  Shel^ 
ley*B  case,  a  devise  to  him  of  an  estate-tail  ?  Of  course  it  could 
not  be  claimed,  and  has  not  been,  that  it  operates  as  a  devise  to 
him  in  fee-simple,  inasmuch  as  the  words  used,  if  to  be  treated  aiis 
words  of  inheritance  at  all,  restrict  the  line  of  inheritance  to  heirs 
of  the  body.  The  question  then  is  in  what  sense  the  words  **  issue, ''^ 
'^ children"  and  ''descendants"  were  used  in  this  will  ? 

A  vast  number  of  decisions  have  discussed  the  effect  of  these 
words,  but  the  very  able  judgment  of  Alderson,  B.,  in  the  case  of 
Lees  V.  Monley^  1  Y.  &  Coll.  589,  contains  a  very  complete  sum* 
mary  of  the  law  touching  the  application  of  the  rule  to  devises  to 
issue,  and  is  of  itself  a  sufficient  reference.  After  referring  to 
numerous  authorities,  ho  observed  that  in  all  of  them  the  word 
''issue  "is  treated  as  a  word  capable  of  being  used  in  different 
senses,  either  as  including  all  descendants,  in  which  case  it  is  of 
course  a  word  of  limitation,  was  confined  to  immediate  descendants, 
or  some  particular  class  of  descendants  living  at  a  given  time. 
Probably  it  will  be  found  most  frequently  used  in  the  former  sense^ 
and  it  therefore  most  frequently  has  the  effect  of  giving  an  estate- 
tail  to  the  ancestor.  It  might  even  perhaps  be  conceded  that  this 
is  pritna  facie  its  meaning.  But  the  authorities  clearly  show  that 
whatever  be  the  prima  facie  meaning  of  the  word  "  issue,"  it  will 
yield  to  the  intention  of  the  testator,  to  be  collected  from  the  will^ 
and  that  it  requires  a  less  demonstrative  context  to  show  such  in- 
tention than  the  technical  expression  "heirs  of  the  body"  would 
do.  In  short  it  is  well  settled  that  although  the  intention  of  the 
testator  as  to  whether  the  rule  shall  apply,  is  immaterial  when  the 
meaning  of  his  phrases  is  once  ascertained,  his  intention  as  to  the 
sense  in  which  he  uses  words  is  controlling. 

It  is  claimed  however  on  the  part  of  the  defendant,  that  in  this 
case  the  context  only  shows  that  the  word  "  issue  "  was  actually 
used  in  its  prima  facie  sense.  The  argument  is  that  it  is  used  as  ai 
term  convertible  with  "  descendants,"  and  that  the  latter  is  a  word 
which  describes  an  entire  line.    We  think  that  on  the  contrary  the 
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eontext  shows  that  all  of  these  designations  must  be  understood  as 
referring  to  particular  persons,  to  be  ascertained  by  the  events  and 
that  the  conception  of  a  line  of  descent  and  inheritors  is  excluded. 
As  we  have  already  indicated  in  recasting  the  language  of  this  clause, 
it  is  apparent  that  the  testator  describes  two  sets  of  persons^  to  one  or 
the  other  of  which  the  lands  should  go,  according  as  the  one  or 
the  other  should  fill  the  condition  on  which  they  should  take.  He 
provides  that  if  the  issue  of  Dr.  Craig  should  be  living  at  the  time 
of  the  death  of  the  surviving  joint  tenant  for  life^  then  the  deyise 
was  to  such  issue  so  in  being;  and  next  that  if  no  such  issue  should 
be  then  in  being,  but  their  descendants  or  children  should  be  then 
in  being,  then  the  devise  was  to  the  latter.  Such  an  alternative  is 
applicable  only  to  particular  persons,  and  as  * '  issue,''  **  cliildren  "  and 
**  descendants''  are  words  of  variable  meaning,  and  may  mean  only 
particular  persons,  we  hold  that  by  issue  of  the  marriage  of  Dr.  Oraig 
we  are  to  understand  immediate  issue  or  children,  and  that  by  the 
descendants  or  children  of  such  issue — for  in  this  place  these  terms 
are  used  indifferently — the  testator  equally  means  to  designate 
particular  persons  and  not  a  line  of  inheritors.  It  is  to  be  observed, 
that  the  issue  and  descendants  of  whom  the  testator  is  speaking 
came  precisely  within  the  tesfc  by  which  Baron  Aldbrsok  distin« 
guiahes  individuals  from  all  descendants  or  a  line  of  descendants, 
and  thereby  determines  whether  they  are  to  take  by  purchase  oc 
are  only  terms  of  limitation  to  the  ancestor.  They  must,  that  is  to. 
say,  be  issue  or  descendants  in  being  **  at  a  given  time.''  By  what-; 
ever  words  described  they  are  designated  as  persons  answering  to 
oertain  conditions,  to  the  possible  and  intended  exclusion  of  such 
issue,  children  and  descendants  as  should  not  so  answer.  This, 
alone  is  sufficient  to  show  that  these  words  were  not  used  in  a. 
aense  which  would  raise  upon  them,  by  construction  under  the  rule, 
in  Shell$jf*8  case,  an  estate-tail  in  the  first  taker.  But  there  is  a 
more  conclusive  reason  why  they  cannot  be  understood  to  have  been 
used  in  that  sense;  the  devise  to  the  person  described  as  issue  is; 
expressly  of  a  fee-simple. 

At  common  law  an  estate-tail  in  the  ancestor  must  descend  as. 
fuch  to  the  issue ;  therefore  an  express  devise  to  the  latter  of  a  fee- 
simple  amounts  to  an  explanation  which  is  conclusive  that  the 
devisor  has  not  used  the  word  **  issue  "  in  that  sense  which  would 
make  it  a  term  of  limitation  to  the  ancestor,  whereby  they  would 
inherit  a  smaller  estate  than  the  one  which  he  has  given  them. 
Vol.  LX  —  49 
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Since  the  word  '*  issae "  is  of  variable  meaning,  and  we  are  to 
accept  that  meaning  which  the  testator  chooses,  an  express  devise 
of  a  fee-simple  forbids  as  to  adopt  a  meaning  which  would  give  the 
issue  an  estate  with  which  the  actual  devise  to  them  is  inconsistent. 
This  is  clear  on  principle  and  is  established  by  authority.  In 
Loddington  v.  Kimey  1  Salk.  224;  Baymond,  203,  where  A. 
devised  land  to  B.  for  life,  and  in  case  he  should  have  any  issue 
male,  then  to  such  issue  male  and  his  heirs  forever.  Upon  a  ques- 
tion whether  this  subsequent  limitation  to  the  issne  male  of  B.  made 
B.  tenant  in  tail  or  not,  it  was  held  that  it  did  not,  but  was  a  con- 
tingent remainder  to  his  issue  male.  In  commenting  on  this  case 
Mr.  Fearne  (p.  152)  says:  ''Now  this  was  not  only  a  limitation  to 
the  issue  male  instead  of  heirs,  etc.,  but  that  limitation  was  even 
accompanied  by  superadded  words  of  limitation  in  fee  grafted  on 
the  words  '  issue  male,'  which  circumstances  carry  the  case  quite  out 
of  the  rule  I  am  speaking  of." 

Mr.  Tudor,  in  his  notes  to  Leading  Cases  on  Beal  Property, 
499,  expresses  the  opinion  that  Loddington  v.  Kims  may  be  con- 
sidered as  overruled  by  Lord  Keeper  Henley's  decision  in  Kitig  y. 
BurdudU  1  Eden,  424.  But  that  does  not  seem  to  have  been  his 
lordship's  own  opinion,  for  he  sought  to  distinguish  Loddington  t. 
Kime ;  and  Mr.  Fearne  (p.  163)  has  shown  that  King  y.  Burchatt 
Iras  not  only  to  the  efFect  that  the  will  did  not  intend  to  give  a  fee* 
simple  to  the  issue.  Of  course  it  would  follow  in  that  case  that 
there  was  no  devise  inconsistent  with  an  estate-tail  in  the  ancestor. 
Undoubtedly  there  is  a  considerable  line  of  English  cases  in  which 
it  was  held  that  the  word  ''  heirs,''  superadded  to  the  words  ^*  heirs 
of  the  body"  or  ''issue,''  did  not  prevent  the  latter  from  being 
eonstrued  as  words  limiting  an  estate-tail;  but  we  think  that  theso 
cases  decided  no  more  than  this:  that  these  superadded  words, 
although  suflScient  if  taken  alone  to  give  a  fee-simple  to  the  issue, 
meant  in  connection  with  the  context  heirs  of  like  kind  with  the 
heirs  already  mentioned,  namely  heirs  of  the  body.  Of  course  it 
would  follow  in  that  case  that  there  was  no  devise  to  the  issue  of 
in  estate  inconsistent  with  an  estate-tail  in  the  ancestor.  But  no 
such  construction  can  be  adopted  when  the  testator  expressly 
declares  that  the  devise  to  the  ''issue "is  of  a  "fee-simple.*' 
Properly,  the  only  question  open  to  consideration  in  cases  of  super* 
added  words,  is,  whether  the  limitation  to  issue  is  actually  of  a 
fee-simploi  or  is  to  heirs  of  a  like  kind  with  the  "issue "  or  "  heirs 
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of  the  body "  already  mentioned  in  the  will.  When  the  super- 
added words  are  used  in  the  latter  sense  they  are  merely  super- 
fluous. And  this  seems  to  be  all  that  is  settled  by  the  eases 
referred  to. 

But  whatever  may  be  said  of  these  cases,  this  question  has,  for 
us,  been  authoritatively  decided  in  Daniel  v.  Whartenby,  17  Wall. 
639,  where  the  superadded  words  were  ''  heirs  and  assigns  forever." 
The  principle  there  recognized  is,  that  where  it  is  clear  that  a  fee- 
simple  is  devised  to  the  issue,  that  word  will  not  be  understood  to 
have  been  used  in  a  sense  which  would  give  an  estate-tail  to  the 
ancestor. 

It  wfu  suggested  at  the  argument,  that  by  the  operation  of  the 
statute  of  Maryland  of  1786,  chapter  45,  an  estate-tail  must  descend 
as  a  fee-simple,  and  that  therefore  a  devise  that  the  issue  shall  take 
in  fee-simple  is  not  an  alteration  of  the  estate,  which  would  be 
raised  in  the  ancestor  by  the  rule  in  Shelley's  case.  But  it  must  b^ 
remembered  that  we  are  dealing  with  a  rule  of  the  common  law, 
which  is  applicable  therefore  as  at  common  law;  and  this  is  a  proposi- 
tion that  we  should  apply  the  rule  where  it  would  not  be  applicable 
at  common  law.  Clearly  it  was  not  the  purpose  of  this  statute  to 
extend  its  application.  It  merely  determines  what  shall  become  of 
an  estate-tail  when  such  an  estate  is  created,  and  has  no  effect  to 
determine  when  it  is  created. 

We  hold  then  that  this  was  a  devise  of  a  life-estate  with  contingent 
remainder  to  Dr.  Craig's  children.     ; 

This  conclusion  brings  us  to  the  defendant's  alternative  propoai* 
tion,  namely,  that  pending  the  contingency  the  fee  in  reversion 
descended  to  Mrs.  Burgess  and  Mrs.  Burche;  that  one  moiety 
thereof  descended  from  Mrs.  Burgees  to  J)r.  Craig ;  that  the  other 
moiety  was  conveyed  to  him  by  Mrs.  Burche,  and  that  thereby  h^s 
life-estate  was  merged  and  the  contingent  remainder  was  defeated. 
The  plaintiffs,  on  the  other  hand,  claim  that  the  whole  of  the 
reversion  was  devised  to  Mrs.  Burche,  by  the  residuary  clause  of 
the  will,  and  that  her  deed  to  Dr,  Craig  did  not  take  effect  until 
after  the  remainder  had  vested  in  the  eldest  of  the  plaintiffs,  sub- 
ject to  let  in  the  later-born  children ;  and  secondly,  that,  if  the 
reversion  was  not  devised  to  Mrs.  Burche,  but  descended  to  Mrs. 
Burgess  and  herself  as  the  right  heirs,  then,  as  before,  Mrs. 
Burobe's  deed  was  too  late  to  affect  the  remainderman  as  to  her 
r,  while  Mrs.  Burgess'  moiety  is  not  shown  to  have  descended 
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to  Dr.  Craig,  and  even  if  it  did  so  descend,  could  not  operate 
in  his  hands  to  defeat  the  contingent  remainder  by  reason  of  a 
certain  disabling  clause  of  the  will.  We  shall  first  consider 
whether  the  reversion  wa£  devised  to  Mrs.  Bnrche  by  the  residuary 
clause. 

It  appears  that  after  making  certain  specific  deyises  and  bequests, 
the  testator  provided  as  follows :  "  I  hereby  charge  the  rest,  residue 
and  remainder  of  my  estate,  not  hereinbefore  specifically  devised, 
or  hereafter  otherwise  disposed  of,  with  the  payment  of  my  past 
debts,  so  that  the  previous  bequests  of  freedom  to  Henry  Cook  and 
Minna  Cook,  of  my  servants,  Charles  to  Snsanah,  and  Jane  to 
Oliyia  Harrison,  and  the  property  hereinbefore  devised  to  my  sister, 
Henrietta  Burgess,  and  Dr.  John  K  Craig,  ♦  •  ♦  shall  not  in 
any  manner  be  liable  therefor  or  charged  therewith  until  the  whole 
of  the  rest,  residue  and  remainder  of  my  estate,  personal  and  mixed, 
shall  hare  been  fully  exhausted.''  The  residue  thus  charged  was 
what  he  then  proceeded  to  give  to  Mrs.  Burche  by  the  following 
clause :  "  The  rest,  residue  and  remainder  of  my  estate,  real,  per* 
sonal  and  mixed,  I  give,  deyise  and  bequeath,  subject  to  the  charges 
hereinbefore  contained,  and  not  otherwise,  to  my  sister,  Mrs. 
Susanah  Burche,  her  heirs,  assigns,"  etc.  Now  "  the  property  '^ 
deyised  to  Mrs.  Burgess  and  to  Dr.  Craig,  by  the  clause  under 
consideration,  was  the  corpus  of  which  the  rerersion  was  the  estate ; 
and  we  must  understand  that  where  the  corpus  was  not  included 
in  the  specific  charge  the  estate  in  reversion  was  also  not  included; 
for  as  to  a  charge  of  debts,  they  are  the  same  thing;  that  is  to  say, 
a  charge  cannot  be  enforced  by  sale  without  carrying  away  both. 
Then  if  the  reyersion  was  not  included  in  the  residue  charged,  it 
could  not  fall  within  the  residue  devised  by  the  residuary  dause, 
which  included  only  the  property  charged. 

But  there  is  a  further  and  even  more  conclnsiye  reason  why  the 
residuary  clause  cannot  be  construed  in  this  case  to  include  the 
reversion.  The  first  clause  of  the  will  had  provided,  that  if  the 
remainder  after  Dr.  Craig's  life-estate  should  never  take  effect, 
the  lands  should  go  to  the  testator's  right  heirs,  who  were  Mrs. 
Burgess  and  Mrs.  Burche,  and  this  included  the  estate  in  reversion. 
That  the  heirs  would,  notwithstanding  this  devise,  take  by  the  bet- 
ter title  of  inheritance  (4  Kent  Com.  506-7)  is  immaterial;  we 
are  dealing  with  a  question  of  intention,  and  this  attempt  to  de- 
vise the  reversion  explains  the  intention  and  scope  of  the  residuary 
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daaae.  Mrs.  Barehe  then  did  not  take  the  reversion  by  this  clauset 
bat  did  take  one  moiety  thereof  by  descent. 

The  next  qaestion  is  whether  this  moiety  passed  to  Dr.  Craig, 
whOe  the  remainder  to  his  children  was  yet  contingent. 

Her  deed  to  him  was  executed  on  the  21st  of  October,  1848,  bat 
was  not  recorded  nntil  Jane  21,  1850.  It  was  suggested  by  the 
plaintiffsy  that  for  default  of  recording  within  six  months  after  exe- 
cution and  delivery,  it  was  rendered  void  by  the  statute  of  Mary- 
land of  1766,  chapter  14,  section  2;  but  the  effect  of  recording  was 
governed  by  the  act  of  Congress  of  April  20,  1838,  5  Stat.  226, 
which  provided  that  deeds  should  be  operative,  as  to  subsequent 
parchaser,  from  the  time  of  recording.  Devises  come  within  its 
operation.  Then  it  is  claimed  that  it  was  still  recorded  too  late  to 
affect  the  remainder,  because  it  appears  that  according  to  the 
coarse  of  nature,  the  oldest  of  the  plaintiffs  must  then  have  been 
M  venire  sa  mere;  in  other  words,  in  being;  and  that  the  remain- 
der had  therefore  vested  in  him,  subject  to  let  in  the  after-born 
children,  the  other  plaintiffs.  But  the  coming  into  being  was  not 
the  contingency  on  which  the  remainder  was  to  vest.  It  was  lim- 
ited to  snd^  issue  as  should  be  in  being  at  the  time  of  the  death  of 
the  snrviving  life-tenant;  so  that  the  contingency  continued  down 
to  the  death  of  Dc.  Craig  in  1874.  This  deed  then  was  recorded 
in  time  to  operate  against  the  contingent  remaindermen  with  what- 
ever effect  the  law  might  give  to  such  a  conveyance. 

Next  as  to  Mrs.  Burgess'  moiety.  It  is  objected  on  the  part  of 
the  plaintiffs  that  both  she  and  Dr.  Craig  were  cujb  off  from  claim- 
ing any  thing  in  this  estate,  even  in  reversion,  by  the  operation  of 
the  following  clause  of  the  will:  ''The  foregoing  bequests  and 
devises  to  the  said  Henrietta  Burgess  and  John  E.  Craig  are  to  be 
in  full  of  and  in  lieu  of  all  claims  they  or  either  of  them  have  or 
may  have  in  any  manner  or  form,  whether  as  heirs-at-law  or  other- 
w^,  npon  my  estate,  or  any  part  thereof,  and  to  be  carried  into 
effect  only  upon  the  condition  of  their  and  each  of  them  releasing 
all  claims  and  demands  as  aforesaid." 

It  is  clear  that  pending  the  contingent  remainder  there  must  be 
a  reversion  and  that  it  must  go  to  some  person,  either  by  descent 
or  by  devise  as  a  remainder;  and  we  find  that  one  of  the  ''  foregoing 
devises  *'  to  Mrs.  Burgess  was,  that  this  very  reversion  should  go 
to  the  testator's  jright  heirs,  of  whom  she  was  one.  As  a  question 
of  mere  intention  then  the  testator  did  not  mean,  by  the  dis- 
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ablihg  clause  referred  to,  to  prevent  Mrs.  Bnrgess  from  taking  a  - 
moiety  of  the  reversion.     Nor  do  we  perceive  how  he  66iild  do  so, 
if  be  had  intended  otherwise,  except  by  devising  8uch.l*evier8ion  to 
some  other  person.    The  law  would  govern  the  matter  and  give^ 
her  the  inheritance,  notwithstanding  any  mere  negative  provision 
that  she  should  not  take  as  heir.     And  in  the  same  way  the  law  ' 
governs  the  effect  of  descent.     If  it  takes  place  at  all  such  an  estate  i 
has  the  capacities  always  belonging  to  a  reversion,  and  these  were  ■ 
not,  either  as  a  matter  of  intention  or  of  law,  diminished  when  Mrs*  ' 
Bnrgess  took  this  reversion. 

Next,  as  to  the  descent  of  her  moiety  to  Dr.  Craig.  The  iplain-  ^ 
tiffs  object  that  it  does  not  appear  that  she  died  intestate,  or  that  1 
hd  was  her  sole  heir;  and  the  defendant  claims  that  intestacy  must  * 
bo  presumed  in  favor  of  heirs.  When  a  plaintiff  in  ejectment  - 
claims  as  lineal  heir,  he  has  only  to  prove  that  the  ancestor  from  ' 
whom  he  derives  title  was  the  person  last  seised,  and  that  he  is  the  ^ 
heir  of  such  ancestor  (2  Oreenl.  Ev.,  §  309;  Adams  Eject.  253,  by  ' 
Tillinghast),  leaving  the  defendant  to  prove  title  out  of  him  by  ^ 
devise  to  a  stranger.  2  Greenl.,  §  331.  In  Brandt  v.  Cuyler,  10  ^ 
Johns.  358,  which  was  an  action  of  ejectment  by  heirs-at-law,  it ' 
appeared  that  the  lessors  had  said  that  their  ancestor  had'  made  a  * 
will;  but  it  was  held  that  they  were' not  bound  to  produce  the  will, ' 
or  to  show  what  devises  it  contained,  and  that  it  was  for  the  defend*  ' 
ant  to  ahow  affirmatively  a  devise  of  the  premises,  if  he  meant  to  * 
bar  the  title  of  the  heirs-at-law.  Here  it  seems  even  to  have  been 
presumed  that  a  will  was  in  favor  of  the  heirs'  title.  We  do  not  - 
perceive  how  the  position  of  an  heir,  on  the  record,  should  affect  - 
the  rule  as  to  proof  of  his  title,  and  therefore  hold  that  it  appears  ' 
that,  to  some  extent  at  least,  Mrs.  Bnrgess'  moiety  descended  to  ' 
Dr.  Craig.  The  further  objection  that  he  is  not  shown  to  have  '- 
been  her  sole  heir,  is  well  taken.  No  such  proof  is  set  out  in  any  * 
of  the  bills  of  exception.  The  fact  however  that  he  took  by  descent ' 
any  part  of  Mrs.  Burgess'  moiety,  of  the  reversion  requires  us  to  con*  ' 
sider  the  application  of  the  doctrine  of  merger,  as  well  when  the  * 
life^tenant  acquires  the  reversion  «by  descent  as  when  he  acquires  it 
by  conveyance.    To  these  questions  we  now  proceed. 

The  old  puzzle  as  to  the  whereabouts  of  the  fee  when  a  contin?  * 
gdnt  remainder  was  created  by  a  common-law  conveyance  made  no 
trouble  when  such  a  limitation  occurred  in  a  ileed  operating  under  ^ 
the  statute  of  uses  or  in  a  devise.     In  sueh^  cases'  it  wag  settled  that  ^ 
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tiiQ  fee  was  stQliq,  the  bargaiiior  or  dQvl3or,,  and  descended  to  heirs, 
iiHtil  the  contingency  happened,  when  it  vested  in  the  remainder* 
men,  unless  it  waa  prevented  ^m  doing  so  by  It  premature  deter- 
mination of  the  life-estate^     This  might  opcur  by  a  forfeiture  of 
the  llferestate,  or  by  its  surrender  to  the  reversioner,  or  by  its 
merger  in  the  reversion.     The  problem  presented  by  surrender  is 
veiy  simple;  the  giving  back  of  an  estate  of  Course  ends  it;  but  tha^ 
problem  of  mei^r  requires  some  analysis.    It  is  sometimes  said  to 
be  a  snrrender  in  law,  but  that  is  a  figure  and  not  an  explanation. 
The  conception  was,  that  when  the  reveraion  came  into  the  hand^ 
of  t^e  life-tenant,  and  there  was  no  intervening  estate  to  keep  them 
apart,  the  reversion,  which  before  had  been  only  an  incorporeal 
hereditament,  was  now,  by  coming  to  one  in  possession,  itself  an 
60late  in  possession;  and  inasmuch  as  this  possession  as  of  a  fee,  in* 
dnded  the  whole  time  and  quantity  of  the  life-estate,  and  was  in 
legal  conception,  possession  of  every  thing  of  which  estate  was  capa- 
Ue^  the  life  estate  simply  had  no  fnnction  nor  any  part  to  play.    It 
oould  only  be  regarded  therefore  i^  having  no  actuality,  and  accord* 
ingly  was  held  to  be  quite  gone;  or  in  the  langu^ige  of  the  old  law* 
yen,  who  were  fond  of  figurative  expressions,  it  was  drowned  out* 
Bat  this  conception  supposed  perfect  and  complete  possession,. 
while  the  life-tenant  may  have  either  perfect  or  imperfect  posses*, 
aion  of  the  reversion;  and  whether  he  has  the  one  or  the  other*; 
depends  upon  the  manner  and  circumstances  in  which  it  comes  to, 
him.    If  it  is  acquired  by  descent  there  is  a  distinction  between 
cases  of  immediate  and  mediate  descent  from  the  testator,  as  to  the 
operation  of  the  reversion  to  merge  the  particular  estate  ^nd  defeat 
the  contingent  remainder.    Mr.Fearne  (Oont.  Rem.  341)  remark- 
ing that  the  decisions  on  this  point  were  apparently  conflicting,  has 
ohssified  them  and  drawn  from  them  the  following  generalization: . 
''  These  seeming  differences  of  opinion,  I  apprehend,  may  be  recon* 
cjled  by  a  distinction  between  those  cases  where  the  descent  of  the 
inheritance  is  immediate  from  the  person  by  whose  will  the  particu* : 
lar  estate  and  the  contingent  remainder  were  limited,  and  the  cases . 
where  these  estates  were  not  created  by  the  will  of  the  ancestor 
from  the  inheritance  immediately  descends  on  the  particular  estate.^ 
In  the  first  class  he  includes  Archer^s  case,  1  Rep.  66;  Plunkett  v. 
Holmes^  T.  Raym.  28,  and  Boothhy  v.  Vernon^  9  Mod.  127;  and. 
in  the  second,  Kenty.  Harpool,  I  Vent.  306;  T.  Jones,  76,  and 
Boaieer  v.  Hooker,  cases  temp.  Hardwicke^.l3. 
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If  Mm.  Burgess  had  been  the  surfiror,  both  the  life^estate  and 
reyersioQ  woald  hare  been  derived  immediately  from  the  testator, 
and  according  to  this  distinction,  the  former  woald  not  in  her 
hands  be  merged;  but  Dr.  Craig,  as  sarrivor,  deriyed  the  life- 
estate  from  the  testator,  and  afterward,  by  a  second  step  in  the 
descent,  derived  the  reversion  from  Mrs.  Burgess,  and  according  to 
the  same  distinction,  the  remainder  could  in  his  hands  merge  the 
particular  estate  and  defeat  the  contingent  remainder.  The  reasons 
for  these  conclusions  need  further  explanation.  In  cases  of  imme- 
diate descent,  as  Mr.  Fearne  points  out  (p.  343),  the  life-estate  and 
the  reversion  pass  from  the  testator  to  the  life-tenant  at  that  same 
instant  of  time,  the  one  by  his  act,  the  other  by  his  assent.  Now 
if  merger  should  take  place  at  all,  it  must  operate  at  the  same 
instant,  imd  the  consequence  would  be  that  the  life-estate  would 
never  begin.  Thus  the  will  would  be  void  ab  inUio,  and  it  would 
be  out  of  the  power  of  a  testator  to  devise  a  life-estate  to  his  heir 
unless  he  should  add  la  further  vested  limitation.  It  is  therefore 
held  that  the  inheritance  descends  to  such  heir  only  until  the  con- 
tingency happens,  and  that  his  possession  is  imperfect  and  does 
not  merge  the  particular  estate.  And  it  is  to  be  observed  that 
this  is  not  by  judicial  legislation,  reaching  after  a  reasonable  result; 
it  is  required  by  the  statute  of  wills.  The  legislature  itself,  by 
that  act,  abolished  so  much  of  the  common  law  as  stood  in  the  way 
of  a  disposition  of  lands  by  will,  and  of  course  excluded,  pari  raiione^ 
any  application  of  the  still  remaining  common-law  rule  of  merger 
which  would  have  the  effect  of  nullifying  the  devismg  power  bj^ 
making  a  will  inoperative  ab  iniHo.  The  result  is  necessarily  the 
very  doctrine  which  has  been  settled  in  the  cases  of  immediate 
descent  The  reversion  descends  to  the  life-tenant  as  heir,  but 
shall  not  unite  with  his  life-estate  so  as  to  make  the  will  no  will. 

But  this  is  an  exception  to  the  ordinary  and  essential  principle 
that  the  two  estates  shall  constitute  but  one  when  one  of  them  adds 
nothing  to  the  other  (4  Kent,  253-4),  and  as  tbis  exception  is 
required  only  in  order  that  a  will  may  be  a  will,  there  is  no  reason, 
as  Mr.  Fearne  points  out,  why  it  should  be  applied  to  a  descent 
which  happens  after  the  will  has  been  made  effective,  and  when 
the  estates  differ  m  no  respect  from  such  estates  vesting  in  the 
same  person  in  any  other  way;  or  to  use  Mr.  Fearne*8  words,  **  when 
the  particular  estate  has  once  taken  effect,  there  is  no  more  reason 
why  it,  the  life-estate,  should  be  exempt  from  those  aceideiital. 
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modes  of  dertraetion  to  which  the  law  sabjects  estates  of  the  same 
nature  in  general  than  there  is  in  any  other  cases  where  the  par* 
ticalar  estate  is  merged  and  the  contingent  remainder  is  destroyed 
by  the  accession  of  the  inheritance. '' 

Sergeant  Williams  in  a  note  to  Purtfoy  y.  Rogers,  2  Saund.  382, 
pxelty  plainly  disapproTSS  of  Feame's  solation  of  the  cases  from 
which  he  draws  this  distinction,  bnt  it  is  recognized  by  later  writers 
and  by  the  .courts.  May  hew  Merger,  69;  Preston  Merger,  492;  4 
Kent  Com.  253;  1  Washburn  Beal  Prop.  155,  and  in  Crumb  t. 
Nvrwaadt  7  Taunt  362,  it  was  taken  for  granted. 

If  howcTer  there  had  been  any  doubt  about  the  effect  of  this 
mediate  descent  to  Dc  Oraig,  his  own  subsequent  conveyance  of 
all  hia  estate  to  Loughlin  clearly  united  the  life-estate  and  rever- 
aion  in  the  hands  of  the  latter  so  as  to  work  a  merger  of  the  life- 
estate;  that  IS  to  say,  to  the  extent  of  the  concidence  of  that  estate 
and  such  port  of  Mrs.  Burgess'  moiety  of  the  reversion  as  Dr. 
Craig  inherited.  In  JE^sr/on  y..  Massetf^  3  C«  B.  (N.  J3.)  338,  there 
was  a.  devise  ^f  life-estate  to  one  who  was  heir,  with  contingent 
remainders,  and  on  failure  of  these  to  take  effect,  remainder 
to  life-tenant ;  the  latter  conveyed  by  lease  and  release;  and  it  was 
held  that  the  two  estates  were  united  in  the  releasee,  and  the 
particular  estate  was  merged,  so  that  the  contingent  remainder 
was  defeated.  And  in  this  country  the  same  principle  was  ap- 
plied in  the  jcomparatively  late  case  (1835)  in  Bennett  v.  Jfor- 
Tts,  5  Bawl^  8.  There  the  devise  was  construed  to  be  of  a 
life-estate  to  one  who  was  heir,  with  contingent  remainder  for  life. 
Pending  the  contingency,  the  life- tenant  conveyed  in  fee-simple  by 
bargain  and  sale,  and  it  was  held  that  the  life-estate  and  the  rever- 
sion were  thus  united  so  as  to  make  one  entire  estate  in  the  hands 
of  the  yendee,  incapable  of  being  separated  to  let  in  the  contingent 
remainder. 

As  it  was  urged  at  the  argument  that  the  doctrine  of  merger  is 
not  favored  and  will  not  be  enforced^  when  by  its  application  the 
evident  intention  of  the  testator  will  be  defeated,  it  is  proper  to 
remark  that  it  was  not  originally  founded,  in  cases  of  devise,  upon 
the  particular  intention  of  the  testator,  and  that  it  has  been  applied 
in  many  cases,  as  Mayhew  observes,  in  plain  disregard  of  such 
intention.  Even  the  exceptional  rule  in  cases  of  immediate  de- 
scent of  t^e  reversion  has  no  reference  to  any  ultimate  intention 
of  the  testator  that  the  contingent  remainder  shall  not  be  defeated. 
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It  only  saves  the  will  frai^  being  made  no  wii]:;.aftectli4t  ift  ieav^ft 
the  estates  which  it  provides  to  the  common  accide^ta:  of  M 
estates,  whatever  may  have  been  the  expectation  o£  the  testators 
On  this  sabject  Judge  Kbnnbdy  said,  in  the  case  last  referred  tpi 
'.*.I  do  not  consider  it  a  snlBcient  objection  that  the. intention  «of 
the  testator,  as  regards  the  contingent  remainder,  may  l)ex  tbaiP 
indirectly  frustrated,  because  lit  must,  be  presumed  that  he  war 
acquainted  with  the  law  on  this  subject,  as  he  was  bound:  to\,knowi 
it;  and  that  unless  hd  introduced  trustees  into ;  his' will  for  th<^ 
purpose  of  preserving  the  contingent  remainder,  he  l^ft  It  in<the 
power  of  the  devisee  of  the  particular  estateita  defeat. the  contin- 
gent remainder  by  destroying  the  particular  estate*/'  5  Bawle;  14, 15^ 
If  the  particular  intention  of  the  testator  were' the  .test. ><if  th^ 
applicability  of  this  rule,  we  would  hardly- find'  a  solution  of  -thei 
difficulty  in  a  pcesumption  that  he  knew  the  law  of-  mei?ger  or  for^^ 
feiture,  or  that  there,  was  «uch  a  thing  as  reversion^  {t  ^tuin-  o'nljt 
be  said  that  merger  Js  ^  rule  of  real  property  which  he  cannotccon^' 
ta!X>l  when  it  applies,  though  he  can  meet  it  by  making  further  lim^^ 
itations  which  prevent  its  application.  Its  existence  :as«  a  part  of 
the  law  of  real  estate  in  this  country  has  been  recognized  even  ib 
the  cases  where  it  was  held  not  to  be  applicable.  Crxsfield  v.  Storr^ 
36  Md.  141.  Clearly  we  have  no  authorityto  reject  it  or  to  modify: 
it;. and  the  very  fact,  to  which  our  attention  has  been  called,  thalf 
in  England  and  in  some  of  our  States  contingent  remaiikiers  havef 
been  protected  against  this  doctrine  by  statute,  only  suggests  that 
tbe  proper  remedy  is  in  the  hands  of  the  legislature,  not  of  thei 
courts. 

We  have  only  discussed  this  question  in  reference  to  that  part  of 
the  reversion  which  descends  from  Mrs.  Burgess.     As  to  Mrs.^ 
Burche's  moiety,  it  is  clear  that  her  deed  of  grants  bargain  and> 
sale  was  effectual  to  pass  her  interest  to  Dr.  Craig,  and  the  authori«> 
ties  to  which  we  have  already  referred  show  that  it  had  the  ^effect 
to  unite  in  his  hands  the  life-estate  and  her  moiety  of  the  reversion 
in  such  manner  as  to  make  an  entire  estate  m  fee,  incapable  of  be-^ 
ing  separated  to  let  in  the  contingent  remainder,  and  that  conse-' 
quently  the  latter  was  to  that  extent  destroyed.     Then  again  Dr. 
Craig's  deed  to  Loughlin,  to  which  we  have  referred^  included  this^ 
interest  also,  and  this  alone  would  have  been  sufficient  to  unite 
Mrs.  Burche's  moiety  and  the  life-estate  as  one  entire  fee  in  thef^ 
hands  of  the  vendee.  ■.  .:    ^ 
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It  was  objected  by  the  plaintiffs  that  Mrs.  Burche's  deed  was 
ineffectual  to  bar  the  remainder,  because  it/was  only  a  bargain  and 
sale  and  not  a  feoffment;  and  on  this  point  we  were  referred,  to 
Deaneii  t.  Dennett,  40  N.  H.  1^.    The  same  objection,  we  pre- 
sume, was  intended  to  apply  to  Dr.  Oraig's  deed  to  Loughlin.    But 
that  rule  is  wholly  inapplicable  to  sHch  a'  tfaii^tion.     When 
a  life-tepant,  ^havi^ng  only  his  particular  estate,  fpqveys  jn   fej^;^^ 
simple,  the  question  is,  whether  be  has  forfeited,  his  life-estate 
and  thereby  destroyed  the  dependent  remainder ;  and  such  for- 
feiture takes  ^  place  only  when  he   makes  a  tortious  conveyance 
which  disseises  the  reversion.     Of  course;  conveyances  under  th^ 
statute  of  uses  have  no  such  effect,  an4  ^9^  that  reason  do  pot 
forfeit  the  life-estate  nor  destroy  the  contingent  remainder.     It  dbes 
not  follow  that  they  are  ineffectual  to  work  merger,  for  forfeitijfre 
and  merger  are  very  different  things.    In  order  to  work  the  latter, 
it  id  enough  that  tho  two  estates  should  come  together ;  and  there 
is  no  question  of  the  suflSciency  of  a  deed  of  bargain  and  sale  t<^ 
convey  the  reversion  to  thetenant,  or  to  cdnveyboth  the  life-estatie^ 
and  the'rever«ioii  to  a  vendee.    The  passage  in  Feaiue  (Cont.  Rem.f 
822)  which  is  referred  to  as  authority  requiring  a  feoffment,  haa^ 
no  reference  to  the  cases  just  stated.     He  is  there  speaking  of  a 
conveyance  of  the  life-estate  alone,  and  such  a  conveyance  caii 
affect  the  remainder  only  on  the  principle  of  forfeiture  of  the  life^ 
estate.     In  a  note  to  that  passage,  Mr.  Butler  has  pointed  out  the^ 
distinction  between  this  and  a  conveyance  of  the  particular  estatcR 
and  the  reversion  together.     See  also  Purefoy  v.  RogerSf  2  Saund.' 
886. 

Our  conclusion  then  is,  that  to  the  extent  of  the  coincidence  of 
Dr.  Craig's  life-estate  with  the  reversion  inherited  and  purchased 
by  him,  .the  former  was  merged  and  the  contingent  remainder  wac^ 
defeated  ;  for  it  is  well  settled  that  merger  may  operate  pro  ianto.' 
1  Just.  182,  b.;  Wtecotfe  case,  2  Rep.  61,  a. ;  Mayhew  Merger^ 
70,  71 ;  Crump  v.  Norwood,  7  Taunt.  362  (370). 

Instructions  to  this  effect  were  asked  and  refused  at  the  trid/ 
and  the.  jury  were  substantially  instructed  that  the  plaintiffs  weroh 
entitled  to  recover  the  whole  of  the  premises.  We  are  of  opinion^ 
that  this  was  error.  Judgment  is  therefore  reversed,  and  the  cause 
ia  renmnded  f  or  a  neif  trial. 

JudgnUnt  reversed  and  cause  remanded.    ^ 
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jfiUmtk  584) 
nUe  impritonmefU  —  arre$t  without  warrant. 


Aa  oiBoer  has  no  right  to  arrest  wlthoat  a  warrant,  after  an  offense  has  been 
eommitted,  where  the  punishment  is  only  fine  and  imprisonment  in  Jail 

ACTION  for  false  imprisonmeni;.  The  opinion  states  the  case.  The 
plaintiff  had  judgment  below. 

W.  A.  Cock  and  C.  0.  Ook,  for  plaintiff. 

Birney  A  Birney  and  H.  E,  DaviSf  for  defendant. 

« 

JauibSjJ.  This  is  an  action  for  false  imprisonment.  At  the 
time  of  the  alleged  wrong  the  plaintiff  was  a  student  at  Howard 
University^  in  this  district,  of  which  the  defendant  Patton  was 
president.  The  defendant  Hant  was  employed  there  as  matron, 
and  the  defendant  Rhodes  was  a  police  officer. 
.  It  appears  that  the  plaintiff,  npon  suspicion  and  private  aocusa- 
tion  that  she  had  stolen  $15  from  a  fellow  student,  was  arrested, 
without  process  of  warrant,  by  the  defendant  Rhodes,  at  the 
University,  taken  by  him  to  his  own  residence,  where  she  was 
searched  by  his  wife  and  daughter,  and  thence  taken  by  him,  still 
without  warrant,  to  the  police  station,  and  there  locked  up  for 
seven  hours,  and  finally  was  discharged  from  custody  without 
further  prosecution.  The  declaration  alleges  that  the  defendants 
Patton  and  Hunt,  as  well  as  the  defendant  Rhodes,  arrested  the 
plaintiff,  and  that  without  probable  cause  and  without  any  lawful 
warrant. 

The  defendants  Patton  and  Hunt,  jointly,  and  the  defendant 
Rhodes,  separately,  pleaded  not  guilty.  The  verdict  and  judgment 
was  against  all  of  the  defendants  for  the  sum  of  $500  and  costs  ; 
and  the  appeal  to  this  court  is  upon  exceptions  to  the  rulings  at  the 
trial. 

[Omitting  minor  questions.] 

We  now  come  to  a  very  important  question  presented  in  the  third 
bill  of  exceptions.  The  defendant  Rhodes,  by  his  attorney,  re- 
quested the  court  to  grant  the  following  instructions: 
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'*  1.  If  the  jary  find  from  the  evidence  that  at  the  time  of  mak- 
ing  the  arrest  complained  of  the  defendant  Rhodes  had  reasonable 
ground  to  believe  that  plaintiff  was  guilty  of  the  offense  with  which 
she  was  charged,  such  arrest  was  justifiable,  and  the  said  defendant 
is  not  liable  in  this  action. 

'^  2.  In  determining  whether  the  defendant  Rhodes  had  reason* 
able  ground  for  making  the  arrest  complained  of  by  the  plaintiff, 
the  jury  is  to  consider  only  the  facts  as  they  appeared  to  the  said 
defendant  at  the  time  of  making  such  arrest,  and  not  as  they  may 
have  subsequently  developed/' 

The  court  refused  to  grant  either  of  these  instructions  as  asked, 
but  after  exceptions  taken,  granted  the  second  one  with  this  mod- 
ification: 

"  In  determining  whether  the  defendant  Rhodes  had  reasonable 
ground  for  making  the  arrest  complained  of  by  the  plaintiff,  the 
jury,  in  considering  the  question  of  damages,  is  to  consider  only 
the  facts  as  they  appeared  to  the  said  defendant  at  the  time  of 
making  such  arrest  and  not  as  they  may  subsequently  be  derel- 
oped.** 

To  the  granting  of  this  instruction  as  modified  the  said  defend- 
ant excepted. 

These  exceptions  raise  the  question,  when  is  an  oflScer  protected 
in  making  an  arrest  without  a  warrant?  The  common-law  rule  as 
to  arrest  vnthout  warrant  is  stated  by  Savaob,  0.  J.,  in  HoUey  v. 
Mix,  3  Wend.  353;  s.  o.,  20  Am.  Dec.  702:  ''If  a  felony  has  in 
fact  been  committed  by  the  person  arrested,  the  arrest  may  be  jus- 
tified by  any  person  without  warrant,  whether  there  is  time  to 
obtain  one  or  not.  If  an  innocent  person  is  arrested  upon  suspicion 
by  a  private  individual  such  individual  is  excused  if  a  felony  was  ia 
fiict  committed  and  there  was  reasonable  ground  to  suspect  the 
person  arrested.  But  if  no  felony  was  committed  by  any  one,  and 
a  private  individual  arrest  without  a  warrant,  such  arrest  is 
illegal,  though  an  officer  would  be  justified  if  he  acted  upon  infor- 
mation from  another  which  he  had  reason  to  rely  on." 

And  in  the  case  ol  Barrett  v.  Heider,  in  this  court  (unreported), 
Vr.  Justice  Olik,  speaking  for  the  court,  said:  *^  Neither  a  pri- 
vate person  nor  an  officer  can  arrest  a  person  charged  with  a  crime 
of  less  degree  than  a  felony  without  a  warrant,  if  not  committed  m 
their  presence.  An  officer  has  no  right  to  arrest  a  person  without 
warrant,  guilty  of  a  misdemeanor,  after  the  offense  has  been  com- 
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mitted."  Citmg  People  v.  Adler,  3  Parker,  249;  2  Hawk.  P.  C. 
121,  and  2  Carr  &  P.  688. 

It  is  urged  that  this  rule  af  the  common  law  is  to  be  applied 
according  as  crimes  ai^e  graded  by  the  common  law  as  felonies  or 
misdemeanors,  and  that  as  petit  larceny,  the  crime  of  which  the 
plaintiff  wa£  accusedi  i6  at  common  law  a  felony  the  officer  was 
justified  in  making  the  arrest  without  -warrant. 

Precisely  what  distinguishes  felony  from  misdemeanor  has  been 
-the  subject  of  discussion  even  among  English  writers  and  is  the 
subject  of  no  little  embarrassment  ulider  our  own  legislation.  We 
ure  of  opinion  howeyer  that  it  is  not  difficult  to  determine  the  prin- 
xsiple  upon  which  it  was  held  justifiably  to  arrest  a  person  accused 
of  one  of  these  classes  of  offenses  without  waiting  to  observe  the 
ordinary  fofmalitiiss  of  process,  while  it  was  necessary  to  wait  and 
<to  observe:  these  formalities  in  other  cases.  Unquestionably  the 
distinction  was  made,  not  in  yiew  of  the  infamy  or  character  of 
iJxe  offense,  but  in.  yiew  of  the  punishment  to  which  the  accused 
.person  Would  be  liable  it  convicted;     /    ;        : 

Inasmuch  as  an  accused  person  must  be  deemed  to  be  innocent 
jintil  found  guilty,  it  would  he  absurd.  iorfoiiind>summary  treatment 
upon  the  mere  nature  of  the  alleged  offense,  for  this  would  involve 
a  subtle  implication  of  ;:gi(ilt„  an  assumption  that  he  deserved  no 
better  treatment.  The  ground  was  simply  that  a  person  accusal 
of  an  offense  /to.  which  teKri^ble[  punishment  was  attached  would, 
whether  innocent  or  guilty*  be  likely,  almost  :certafn,  £o  fly  and 
avoid  arrest  and  thus  defeat  judicial  inquiry.'  The  test. question 
is:  Why  not  wait  and  procure  a  warrant  before  you  niake  the  airestP 
The  answer  is,  because  the  punishment  for  this  alleged  offense  it 
atich  that  by  that  time,  the  accused  will  have  fijed  and  esci^ied* 
There  never  was  any  other  excuse  for  omitting  the  ordinary  sanctions 
and  guaranties  of  regular  proceeding. 

,  Now  while  this  is  the  ground;  and  seemed  to  be  conceded  at  the 
argument  to  be  the  grodnd,  of  the  rule  as  to  arrests  without  war^ 
rant,  it  is  urged  that  this  rule  shoiild  be  applied  according  as  an 
offense  is  defined  to  be  a  felony  or  a  misdemeanor  at  common  law, 
notwithstanding  these  offenses  are  not  distinguished  by  the  punish- 
ment in  the  same  manner  as  at  common  law.  In  effect  it  is  argued 
that  an  accusation  of  petty  larceny  should  be  treated  as  an  accusa- 
tion of  felony  as  if  there  loomed  behind  it  all  the  terms  of  the 
common-law  punishment  of  felopy,  notwithstanding  that  any  per- 
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«on  conricted  of  that  offense  may  be  punished  by  a  mere  fine  or  by 
imprisonment  in  the  jail  of  the  district  for  a  ])eriod  not  excee<ling 
SIX  months,  or  by  both,  at  the  discretion  of  the  court.  When  the 
reasons  for  swiftness,  which  once  accompanied  an  accusation  of  the 
so-called  felony,  have  been  removed  by  the  legislature,  when  the 
<»>nclusive  probability  of  flight  during  the  short  delay  for  procuring 
■a  warrant  upon  the  sanction  of  a  sworn  charge  no  longer  exists,  it 
wonld  seem  that  the  old  distinction  of  common-law  felony  and  com* 
mon-Iaw  misdemeaner  had  ceased  to  be  a  sensible  rule  for  determin- 
ing whether  an  arrest  should  be  summary  or  solemn. 

Without  any  other  authority  than  the  reason  of  the  common  rule 
itself,  we  should  refuse  to  employ  the  mere  formula  of  that  rule, 
since  it  could  not  serve  here  its  original  purpose.  On  the  very 
principle  of  that  rule  we  should  now  classify  accusations  which  do 
and  accusations  which  do  not  justify  arrest  without  warrant  accord- 
ii^  fo  the  punishmentis  which  await  conviction,  and  not  according 
to  the  descriptions  by  which  crimes  were  known  to  the  common 
law.  -  But  we  are  not  without  other  authority  for  placing  the  rule 
of  arrest  on  this  ground. 

The  fifth  amendment  of  the  Constitution  declares  that  '^  No  per^- 
Mn  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime 
unless  on  a  presentment  or  indictment  of  a  grand  jury."  What 
Crimes  are  to  be  classified  as  capital  or  infamous  in  the  sense  of  this 
<;lause  has  been  considered  by  the  Supreme  Court  of  the  United 
Stiates  in  the  two  recent  cases  of  Ex  parte  Wilson^  114  U.  S.  417^ 
and  Machin  v.  U.  S.,  117  U.  S.  348.  And  those  decisions  are  to  the 
effect  that  they  do  not  constitute  a  first  class  of  crimes;  that  is  to 
say,  crimes  known  as  capital  or  infamous  by  the  common  law  at  thef 
time  of  the  adoption  of  the  Constitution,  but  such  crimes  as  Con- 
gress, when  it  should  come  to  establish  crimes  against  the  United 
States,  should  make  capital  or  infamous  by.  the  punishments  at- 
tached to  them.  Now  we  have  here»  in  the  Constitution  itself,  a 
regulation  of  one  branch  of  the.  very  subject  we  are  considering, 
namely,'  the  treatment  to. which  a  person  accused  of  crime  shall  be 
entitled;  and  the  principle  declared  is,  that  in  reference  to  the 
most  important  aspect  of  that  question,  crimes  shall  be  classified, 
not  according  to  any  common-law  distinction,  but  according  to  1}he, 
punishments  which  our  own  legislature  may  from  time  to  nme  at- 
tach to  them.  In  applying  this  distinction  the  Supreme  Court 
held  that  imprisonment  in  a  penitentiary,  with  or  without  hard 
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labor,  ia  an  infamous  punishment.    Mackin  v.  IL   6*1 ,  117  U.   S. 
352. 

Now  it  is  to  be  observed  that  at  common  law  misdemeanors 
might  be  prosecnted  upon  an  information  filed  at  the  mere  discre- 
tion of  the  proper  law  officer  of  the  government  kc  officiOy  although 
they  were  ordinarily  prosecuted  u|X)n  indictments  found  by  a  grand 
jury;  but  under  this  clause  of  the  Constitution,  as  construed  by 
the  Supreme  Court,  if  a  crime,  which  was  a  misdemeanor  at  com- 
mon law,  be  punishable  by  imprisonment  in  a  penitentiary  (as  cer- 
tain offenses  expressly  defined  to  be  misdemeanors  are  punishable 
under  statutes  of  the  United  States),  it  can  be  prosecuted  only 
upon  a  presentment  or  indictment  of  a  grand  jury.  It  follows 
equally  thai  if  what  was  a  felony  at  common  law  should  be  made 
punishable  only  by  fine,  this  clause  would  not  require  that  it  should 
be  prosecuted  upon  indictment. 

As  to  the  treatment  of  accused  persons  then,  in  respect  of  the 
manner  of  prosecution,  our  fundamental  law  has  put  aside  the  test 
of  misdemeanor  and  felony,  and  has  established  the  principle  that 
we  are  to  look  only  to  the  punishments  provided  by  our  statute. 
We  are  of  opinion  that  this  principle  is  of  local  application.  While 
different  considerations  are  presented  by  the  matter  of  lurrest  and 
the  matter  of  prosecution,  we  are  of  opinion  that  this  provision 
indicates  that  crimes  against  the  United  States  are  to  be  classified 
according  to  the  punishments  established  by  our  own  legislature, 
and  that  we  are  ta  be  guided  by  this  test  wherever  it  can  serve  the 
purpose  in  hand. 

We  hold  then  that  the  Circuit  Court  properly  refused  the  in- 
fraction asked  on  the  part  of  the  defendant  Rhodes,  and  was  right 
in  giving  the  following  instruction  as  prayed  by  the  plaintiff:  **  If 
ihe  jury  believe  from  the  evidence  that  the  defendant  Rhodes  ar- 
rested, searched  and  imprisoned  the  plaintiff  without  any  written 
complaint  under  oath,  and  without  any  warrant  therefor,  then  she 
is  entitled  to  recover  against  him  in  this  return." 

And  we  are  of  opinion  that  an  officer  has  no  right  to  arrest 
without  a  warrant,  after  the  offense  has  been  committed,  in  any 
case  where  the  punishment  attached  to  that  offense  is  only  a  fine 
or  imprisonment  in  the  jail  of  the  district,  or  both. 

Judgmmii  affirmed. 


o^s£:s 


INTHB 


SUPREME  COURT 


ov 


NORTH  CAROUNA. 


Honors  V.  Powell. 

(MN.C.64.) 

Jfarrioife — uUtppd  of  married  woman. 

Where  a  wife  Jofaied  witli  her  hnsbend  In  a  bond  to  eonvej  land,  end  after  her 
hnelMaid'e  desUi  veeeired  payment  and  InTeeted  the  mon^  In  other  land* 
.  ahe  iaeatopped  from  dalming  dower  on  the  ground  that  ahewaa  not  privUj 
.  examined.* 


P 


ETinON  for  dower.    The  opinion  states  the  case.    Tho  de- 
fendant had  judgment  below. 


Jchn  F.  Hohe,  for  plaintifE. 

Dayi8»  J.    The  law  f ayors  dower,  and  is  oaref nl  to  protect  the 
fights  of  married  women  and  widows. 

<  We  take  it  to  be  well-settled  that  a  married  woman,  being  under 
disabilities  to  contract,  cannot  be  estopped  by  any  thing  in  the  nature 
of  a  contract,  bat  where  she  does  any  thing  in  a  matter  affecting 
her  rights,  upon  which  a  person  dealing  with  her  might  reasonably 
rely>  and  upon  which  he  did  rely,  she  cannot  protect  herself  by  the 
dinbility  of  corertare,  and  claim  all  the  benefits  of  the  transaction^ 
and  repudiate  all  that  is  against  her,  while  withholding  and  enjoy- 
ing the  fruits  and  benefits  of  her  misguiding  and  repudiated  act 

*  See  Beando  y.  Mispki,ff,  ante. 

Vol.  LX  — 61 


402  NORTH  CAROLINA, 

HodgM  T.  Pdwell. 

It  would  be  to  make  her  coverture  a  safe  retreat  and  safe  protec- 
tion for  fraud. 

The  plaintiff  joined  her  then  husband,  Hawkins,  in  the  execu- 
tion of  the  bond  to  the  defendant  for  title  to  the  land,  to  be  made 
upon  the  payment  of  the  purchase-money,  but  her  privy  examina- 
tion was  not  taken,  and  she  was  not  estopped  from  claiming  dower. 
The  defendant  executed  to  the  husband  notes  for  the  purchase- 
money.  These  notes  were  delivered  to  the  wife  and  claimed  by  her 
after  the  death  of  the  husband  as  her  property.  The  defendant 
was  not  obliged  to  pay  them  unless  he  could  get  a  good  title  to  the 
land.  He  was  in  possession  of  the  land,  and  she  held  the  notes. 
It  is  manifest  from  the  evidence,  that  he  would  not  have  paid  the 
notes  to  her,  or  to  any  one  by  her  direction  or  with  her  consent,  if 
he  had  supposed  that  she  would  thereafter  set  up  any  claim  to  the 
land,  and  we  are  at  a  loss  to  see  how,  consistent  with  any  idea  of 
right,  she  could  have  received  the  money,  if  at  the  same  time 
she  intended  to  claim  the  land.  It  appears  that  the  money  was 
paid  by  her  consent,  and  some  of  it  by  her  direction,  to  Joseph 
Hodges,  her  present  husband,  and  the  whole  of  it  was  invested  in 
the  purchase  of  the  home  and  land  on  which  she  and  her  husband 
now  reside,,  and  the  title  to  which,  according  to  the  evidence  of  ther 
husband  (the  only  evidence  upon  that  point  to  be  found  in  the  rec- 
ord), is  in  her,  though  from  the  verdict  it  appears  to  be  in  the  hus- 
band. Can  she,  while  enjoying  the  benefits  of  a  home,  paid  for  by 
the  money  of  the  defendant,  be  heard  to  say,  because  she  was  a 
married  woman  when  she  joined  her  now  deceased  husband  in  the 
obligation  to  make  title  :  *'I  will  hold  my  interest  in  my  deceased 
husband's  land,  because  a  beneficent  law  says  I  am  not  bpund  by  any 
obligation  entered  into  under  coverture,  and  I  will  enjoy,  with  my 
living  husband,  the  home  and  land  purchased  with  money  derived 
from  my  repudiated  act,  because  though  not  bound  myself,  ther 
same  beneficent  law  says  it  was  the  defendant's  folly  to  deal  with 
me  ?''  This  the  law  will  not  tolerate.  Sums  v.  McOregwr^  90  N. 
0.  222,  and  cases  there  cited;  Towles  v.  Fisher,  77  N.  0. 443;  Boyd 
v.  Turpin,  94  N.  C.  137. 

An  infant  is  not  bound  by  his  contract,  but  if  he  makes  a  con- 
tract and  disafiirms  it,  he  cannot  retain  any  property  acquired  by 
virtue  of  the  contract,  and  the  same  principle  applies  to  a  married 
woman.  The  counsel  for  the  plaintiff  relies  on  Scott  v.  Battle^  85 
N.  G.  184;  8.  c,  39  Am.  Rep.  694.  That  case  is  unlike  this.    There 
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Che  married  woman  had  execDted  a  deed  by  herself  alone,  and  it 
was  the  folly  of  the  purchaser  to  take  such  a  deed,  but  in  that 
case  BuFFur,  J.»  said:  "  If  a  fem$  cov&ri  should  retain  and  have 
aotnally  in  hand  the  money  paid  her  as  the  consideration  for  her 
imperfect  and  disaffirmed  contract,  her  vendee  would  be  permitted 
to  recover  the  same  at  law,  or  if  she  had  converted  it  into  other 
property  so  as  to  be  traceable,  he  might  pursue  it  in  its  new  shape,' 
by  a  proceeding  in  rem,  and  subject  it  to  the  satisfaction  of  his 
demand.^ 

That  is  just  the  case  here.  The  plaintiff  has  her  election.  If 
the  obligation  is  repudiated  and  disaffirmed,  she  cannot  retain  the 
consideration  without  compensating  the  defendant  for  his  damages.'' 

We  are  also  referred  by  counsel  to  Clayton  v.  Rase,  87  N.  G.  106. 
An  examination  will  show  that  it  is  unlike  this.  In  that  case  the 
act  and  the  silence  of  the  wife  constituted  no  estoppeL  She  waa^ 
under  the  presumed  marital  influence  of  her  husband,  and  there 
was  no  consideration,  benefit  or  advantage  accruing  from  the  trans- 
action to  her. 

The  form  of  the  judgment  is  objected  to  here.  This  is  not  as- 
aigued  as  error  in  the  record,  and  it  does  not  appear  from  the  rec- 
ord that  this  objection  was  made  when  the  judgment  was  rendered, 
or  that  the  attention  of  the  judge  was  called  to  it  in  the  court 
below. 

If  the  plaintiff  shall  elect  to  claim  dower,  the  defendant  wiU 
have  a  right  to  such  damages  as  he  may  sustain  thereby,  and  the. 
judgment  can  be  modified  and  such  order  made  in  re^rd  to  the 
money  as  will  secure  and  protect  the  rights  of  the  parties. 

There  is  no  error.  .Let  this  opinion  be  certified  to  the  end  that 
further  action  may  be  had  in  conformity  therewith. 

No  error.  Judgment  afirmed. 


IM  NORTH  CAKOLINA, 
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Blackwbll  Dubham  Tobacco  Oq.  v.  McElwxb. 

(98  N.  C.  TL) 

BMenee — ttaUmewt — in  pr€9me€  €f  pairiff — ettappd. 

Wbere  »  witneas  was  examined  in  a  suit  in  which  the  defendant  in  the  present 
action  waa  a  party  and  also  a  witness,  and  on  such  examination  made  state- 
ments in  the  presence  of  the  defendant  derogatory  to  his  rights  in  tliia 
action,  which  were  not  then  denied,  or  contradicted  on  the  defendant's  ex- 
amination in  that  action,  hM,  that  the  defendant  was  not  estopped  by  aoch 
■tatements,  and  they  were  not  evidence  in  this  action.  * 

ACTION  to  establish  the  phdntifCs  right  to  a  trade-marky  and 
to  recover  damages  for  its  inyasion.     The  opinion  states  the 
]k>int.    The  plaintiff  had  judgment  below. 

W.  W.  Fulhr  and  John  W.  Oraham,  Thas.  C.  FuUer^  0&>.  H. 
SnoWf  Tkos.  Rufin  and  A.  FT.  Qraham,  plaintiff. 

John  Dwereux,  Jr.,  and  Jos.  B.  Baichslar,  for  defendant. 

Smith,  C.  J.  The  only  exception  we  propose  to  consider,  since 
this  is  decisive  of  the  appeal,  is  the  admission  of  certain  testimony 
against  the  defendant's  objection,  assigned  as  error,  and  embraced 
in  his  third  exception.  This  exception  is  thus  set  oat,  with  the 
matter  to  which  it  applies,  in  the  record: 

**  When  defendant  was  on  the  stand  as  a  witness  in  his  own  be* 
half,  plaintiff's  counsel  showed  him  a  letter  signed  by  Thomas  A. 
Burke,  and  addressed  to  Norwood  &  Webb,  attorneys  for  the 
executor  of  John  R.  Green,  and  asked  him  (defendant)  if  at  the 
time  said  letter  bore  date  said  Burke  was  not  his  partner  for  the 
manufacture  of  tobacco.  Defendant  said  he  was  not,  but  had  been 
two  years  before  that  time.  Defendant  then  answered  to  questions 
of  plaintiff's  counsel,  that  he  had  heard  said  Burke  examined  in  a 
former  suit  concerning  the  rights  of  plaintiff,  assignor  and  defend- 
ant, to  the  trade-mark  now  at  issue,  before  a  commissioner  to 
take  depositions,  and  that  on  said  examination  Burke  admit* 
ted  the  statement  of  said  letter  to  be  substantially  true;  that 
he  (defendant)  was  present  when  Burke  made  this  statement, 
and  was  himself  afterward  examined  as  a  witness  in  his  own  behalf 

"^^  *  See  note,  57  Am.  Rep.  429, 
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in  the  same  case,  and  did  not  refer  to  or  contradict  this  letter  or 
statement  of  Barke.  Plaintiff  contended  that  the  evidence  was 
competent;  on  the  ground  that  it  called  for  a  reply  on  the  part  of 
defendant,  and  he  made  none  when  he  had  opportunity  to  do  so. 
Defendant  objected  to  the  introduction  of  the  letter  of  Burke,  but 
his  honor  admitted  it  on  the  ground  stated  by  the  plaintiff,  and 
defendant  excepted* 

The  letter  referred  to  is  quite  long,  and  purports  to  have  been 
written  at  Statesville,  in  December,  1869.  It  acknowledges  a  letter 
inclosing  an  account  against  McEIwee  &  Burke,  and  admits  it  to  be 
correct  as  far  as  it  goes.  It  also  states,  that  ''  about  the  last  of 
November,  1868,  myself  and  McElwee  agreed  to  go  into  the  manu- 
facture of  smoking  tobacco,^'  and  recounts  their  visit  to  the  late  J. 
B.  Qreen  to  seek  information  about  the  proposed  business.  After 
speaking  of  transactions  with  him,  of  which  he  complains,  near  the 
dose  of  the  letter  he  adds:  '^  This  is  my  own  individual  business. 
Mr.  McElwee  had  nothing  to  do  with  the  tobacco  trade  between 
me  and  Mr.  Green.  He  was  my  partner  in  the  manufacture  of 
smoking  tobacco,  and  I  was  to  give  Mr.  Green  credit  for  what  he 
furnished  me." 

This  letter  was  read  in  evidence  and  received  as  a  declaration 
made  in  the  presence  and  hearing  of  the  defendant,  and  which  it 
true,  it  behooved  him  to  deny  and  disavow  in  his  own  deposition. 
It  goes  before  the  jury  as  a  tacit  admission  of  the  partnership,  the 
force  of  which  was  to  be  considered  by  them.  In  this  aspect,  it 
might  have  great  influence  in  determining  the  verdict,  and  if  in- 
<x)mpetent  for  such  purpose,  its  reception  is  an  error  entering  into 
the  trial  and  vitiating  the  result. 

Was  the  defendant,  under  the  circumstances,  called  on  in  his 
own  examination,  to  contradict  the  statement,  and  is  his  silence 
evidence  of  his  assent  to  its  correctness?  The  general  rule  is  well 
understood  and  acted  on,  that  statements  made  in  the  presence 
of  a  party,  and  allowed  to  go  undenied  and  unexplained,  are  in  the 
nature  of  an  admission  of  their  truth,  and  as  such  are  competent 
evidence  against  him;  but  in  the  language  of  Duncak,  C.  J.,  in 
Moore  v.  Smithy  14  Serg.  393,  repeated  by  Mr,  Greenleaf  in  his  ex- 
cellent treatise  on  the  Law  of  Evidence,  vol.  I,  §  199:  *'  nothing 
can  bo  more  dangerous  than  this  kind  of  evidence.  It  should 
always  be  received  with  caution,  and  never  ought  to  be  received  at 
^1,  unless  the  evidence  is  of  direct  declarations  of  that  kind  which 
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naturally  calls  for  contradiction;  some  assertion  made  to  the  party 
with  respect  to  his  rights  which  by  his  silence  he  acquiesces  in. ' 

''The  silence  of  a  party/'  remarks  Byhum,  J.,  in  Francis  y. 
Bd wards,  77  N.  C.  274,  "  is  not  an  assent  to  statements  made  in 
his  presence^  unless  the  statements  are  made  under  such  circnm* 
stances  as  properly  call  for  a  response.'^ 

The  principle  is  thus  stated  with  care  and  accuracy  in  a  late  case 
by  Mr.  Justice  Ashe:  ''  To  make  the  statements  of  others  evidence 
against  one,  on  the  ground  of  his  implied  admission  of  their  truth 
by  silent  acquiescence^  they  must  be  made  on  an  occasion  when  a 
reply  from  him  might  be  properly  expected.  But  when  the  occa- 
sion is  such  that  a  person  is  not  called  on,  or  expected  to  speak,  no 
statement  made  in  his  presence  can  be  used  against  him  on  the 
ground  of  his  presumed  assent  from  his  silence. ''  Chty  v.  Manuel^ 
89  N.  G.  86.  He  cites  also  SkUe  y.  Sugg,  decided  at  same  term» 
and  Taylor  Ey.,  §  738. 

Is  the  evidence  admitted  of  what  is  contained  in  the  depositioit 
of  Burke  given  in  another  suit,  where  the  testimony  of  the  defend* 
ant  was  also  similarly  taken,  and  in  reference  to  his  letter,  within 
the  restrictions  of  the  rule?  Was  he  called  on  to  contradict  the 
statement,  if  untrue,  under  the  circumstances,  verbally  or  in  hie 
own  deposition? 

In  our  opinion,  it  would  have  been  rude  and  indecorous  in  him  to 
do  so  orally;  nor  was  it  to  be  expected  that  he  should  interfere  with 
the  course  of  his  examination  as  a  witness,  conducted  by  counsel, 
for  the  mere  purpose  of  contradiction.  The  testimony  was  taken 
for  use  in  a  case  then  depending;  and  its  pertinency  and  material- 
ity were  under  the  control  of  counsel.  It  was  not  required  that  the 
witness  should  use  the  occasion  to  correct  every  erroneous  statement 
made  in  the  deposition  of  another  witness,  even  to  his  own  preju* 
dice,  under  the  penalty  of  having  the  omission  construed  into  aa 
admission  of  the  truth  of  what  was  said,  and  more  especially  when 
he  is  a  mere  hearer,  and  no  party  to  the  conversation,  so  to  denomi* 
nate  what  was  then  going  on. 

In  MojgiU  V.  Wiiherspoofif  10  Ired.  185,  Nash,  J.,  declares  that 
*'  it  would  be  carrying  the  doctrine  very  far,  to  say  that  a  party  to 
a  suit  was  bound  by  declarations  of  counsel  made  in  his  argument 
to  the  jury,  though  made  in  his  presence. '^ 

Similar  enunciations  of  limitations  upon  the  rule  are  found  itt 
adjudications  elsewhere,  to  a  few  of  which  we  will  refer:  In  Uavef 
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T.  Maveify  9  Mass.  216,  a  deposition  taken  and  filed  by  the  defend*- 
ant  in  a  previoas  action  was  produced  and  offered  against  him,  on 
ihe  ground  that  placing  it  on  file  amoanted  to  an  admission  of  the 
facts  stated  in .  it.  It  was  rejected  by  the  coart  In  Wilkins  y. 
Sitdger,  22  Cal.  232,  the  court  say:  ''  It  is  clear  that  a  party  to  a 
suit  is  not  bound  by,  or  held  to  admit  as  true,  every  statement 
made  by  his  witnesses  during  the  trial  of  a  cause,  because  he  doea 
not  deny  or  contradict  them  at  the  time.  A  denial  or  contradiction 
under  such  circumstances  would  produce  great  confusion,  and  cause 
oontinual  wrangling  between  the  party  and  the  witnesses.'' 
.  In  Hersey  v.  Barton^  23  Yt  685,  a  deposition  was  offered  con* 
tuning  a  conyersation  between  the  plaintiff  and  the  witness  aboat 
the  subject-matter  in  controyersy  between  the  parties  to  the  present 
aait»  in  presence  of  the  defendant.  This  was  not  addressed  to  the 
defendant,  did  not  require  an  answer,  and  Kellogg,  J.,  for  the 
oourt,  thus  speaks:  **  To  hold  that  a  person  is  bound  upon  all  occa* 
dona  where  his  adversary  in  his  presence  is  making  statements  to 
others,  and  not  addressed  to  him,  but  which  are  adverse  to  his  in- 
terests, to  repudiate  the  same,  or  that  his  silence  should  be  taken 
as  an  adxnission  of  the  truth  of  those  statements,  would  in  onr 
judgment  be  unsound  in  principle  and  unwarranted  by  authority.'* 

Bat  a  case  still  more  in  point,  decided  in  the  same  court,  is  that 
€f  Brain^rd  v.  Bu€hy  22  Vt.  579;  s.  o.,  60  Am.  Dec.  291.  Proceed- 
ings in  chancery  were  depending  to  foreclose  a  mortgage,  and  one 
defendant  was  a  witness  before  the  master.  One  Samuel  Buck,  a 
defendant  in  that  suit,  but  not  in  this,  made  statements  tending  to 
show  that  the  money  in  question  in  the  present  suit,  had  come  into 
the  defendant's  hands.  The  defendant  was  present  and  did  not 
deny  it.  The  oourt  declare  that  'Hhe  statements  being  in  a 
judicial  proceeding,  and  nol^direoted  to  the  defendant  then  present, 
could  not  call  for  a  denial,  and  indeed  it  would  have  been  quite 
irregular  for  him,  who  stood  a  stranger  to  those  proceedings,  to  have 
interfered  and  denied  any  statements  which  may  have  been  made  to 
the  master,  by  either  party." 

Now  it  would  have  been  an  impertinent  interruption  for .  the  de- 
fendant to  deny  the  statement  of  the  witness  Burke  while  his  ezami- 
nation  was  in  progress,  and  in  giving  his  own  testimony  he  was  of 
eonrae  nnder  the  guidance  of  counsel  and  the  supervision  of  the 
eommisaioner.  It  was  for  counsel  and  not  the  witness  to  determine 
what  information  was  wanted  and  to  elicit  it,  for  him  to  give  such 
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88  he  poesesaed  and  counsel  reqaired.  It  was  not  a  proper  oocasioa 
for  him  to  interject  contradictions  not  germane  to  the  sabject-mat4 
ter  aboat  which  he  was  being  examined,  in  order  to  escape  the 
inference  of  assent  drawn  from  his  mere  silence.  This,  in  oar 
opinion,  was  not  demanded  nnder  the  circumstances,  and  the  evi- 
dence ought  not  to  have  been  received,  and  allowed  to  be  used  for 
such  purpose  against  the  defendant 

In  this  ruling  there  is  error,  and  the  defendant  is  entitled  to  have 
the  Terdict  set  aside, and  a  venire  de  novo  awarded.  To  which  end 
let  this  be  certified  to  the  court  below. 

The  record  contains  mnch  superfluous  matter,  that  relating  to 
the  interlocutory  appeal,  which  must  be  taxed  against  the  appel« 
lant.  < 

Error.  JudjffnmU  reversed,    i 


DoDSOK  y.  MoAdamb. 

(WN.  0.149.)  * 

Parent  and  ektid^grandpaT0tU^$enfieei — preeumpiion. 

U  a  grandiMaeiit  reoeives  his  j^randolzild  into  his  family  «b  a  member  of  H,  no 

presamption  is  raised  of  a  promise  on  the  part  of  the  gtandpareot  to  pay  the 

grandchild  for  services,  sach  as  a  child  generally  renders  .as  a  member  of 

the  family. 

Where  the  grandparent  declared  several  times  that  he  intended  to  give  her  a 

part  of  his  property  as  he  would  his  children,  and  that  she  should  be  paid 

'  for  the  services,  AM,  not  sufficient  to  prove  a  promise  to  pay  for  her  services.' 

0ach  servioes  are  not  gratuitous,  but  are  presumed  in  th^  absenevof  evidenoar 

,'  gf  an  express  promise,  to  l>e  rendered  as  a  recompense  for  the  ears  aad'pio*' 

.  tection  extended  tp  the  child.  , 

ACTION  for  services.     The  opinion  states  the  case.     The  plain* 
tiff  had  judgment  below. 

^  'John  Devereuxy  Jr.,  for  plaintiff. 

•  R.  H.  Battle  and  A.  W.  Graham,  for  defendant. 

Mebriicok,  J.  It  seems  to  be  settled  law — certainly  in  this 
Stjate  —  that  if  a  grandfather  receives  his  grandchild  or  grandchil- 
dren into  his  family,  and  treats  them  as  members  thereof  —  as  own. 
ohildrQSL — l^e,  and  they  are  in  hcoparentie  et  Uberorum,  and  hence 
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a  the  grandchild  in  saoh  case  shall  do  labor  for  the  grandfather, 
38  a  son  or  daughter  does  ordinarily  as  a  member  of  the  family  of 
his  or  her  father,  in  that  case,  in  the  absence  of  any  agreement  to 
the  contrary,  no  presamption  of  a  promise  on  the  part  of  the  grand- 
father to  pay  the  grandchild  for  his  labor  arises;  the  presamption 
is  to  the  pontrary.  The  grandchild,  as  to  his  labor  or  services  so 
rendered  in  snch  case,  is  on  the  same  footing  as  a  son  or  daughter; 
And  this  is  so  after  the  grandchild  attains  his  majority,  if  th<i 
same  family  relation  continues.  This  rule  is  founded,  in  large 
measnre,  upon  the  supposition  that  the  father  clothes,  feeds,  edu-> 
cates  and  supports  the  child,  and  that  the  latter  labors  and  doetf 
appropriate  service  for  the  father  and  family  in  return  for  such 
&therly  care,  and  domestic  comfort  and  advantage.  The  family 
relation  and  the  nature  of  the  service  rebut  the  ordinary  presump^ 
tion  that  arises  when  labor  is  done  for  a  party  at  his  request,  express 
or  implied,  of  a  promise  on  his  part  to  pay  for  it.  ' 

Applying  this  rule,  this  court  held  in  Huswy  y.  Rouniree,  Bus-* 
bee.  111,  that  though  a  step-father  is  not  bound  to  support  his  stepJ 
children,  nor  they  to  render  him  any  service,  yet  if  he  support  them  j 
or  they  labor  for  him,  in  the  absence  of  an  express  agreement,  they 
will  be  deemed  to  have  dealt  with  each  other  as  parent  and  child 
and  not  as  strangers.  And  in  the  subsequent  case  of  Hudson  yj 
Lutz,  5  Jones,  .217,  Chief  Justice  Pbabson  said,  citing  the  aboves 
cited  case  with  strong  approval,  that  **  the  same  principle  applies  to 
a  grandfather  and  child,  when  the  one  assumes  to  act  in  loco  pa- 
reniis.  In  our  case  (that  then  under  consideration),  this  relation 
existed  to  all  intents  and  purposes.  The  circumstance  that  the 
plaintiff  was  illegitimate  has  no  bearing  on  the  application  of  the 
principle;  the  ^old  man,'  in  the  fulness  of  his  affection,  forgave  the 
transgression  of  his  daughter,  and  allowed  her  and  her  child  to  livd 
with  him  as  members  of  his  family  up  to  his  death.  The  relation 
of  the  parties  rebuts  the  presumption  of  a  special  contract,  and  puts 
the  idea  that  he  was  to  be  paid  for  furnishing  a  home,  or  they  were 
to  have  *  a  price '  for  work  and  labor  done,  out  of  the  question.  In 
the  language  of  Bitffin,  J.,  such  claims  ought  to  be  frowned 
on  by  the  courts  and  juries.  To  sustain  them,  tends  to  change  the 
character  of  our  people,  cool  domestic  regard,  and  in  the  place  of 
confidence^  sow  jealousies  in  families.'' 

In  such  cases,  the  ordinary  rules  applicable  to  parent  and  child 
wiU  be  applied,  and  hence  it  is  not  presumed  that  compensation 
VOL.LX  — 62 
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will  be  paid  on  the  part  of  the  grandchild  for  board  and  clothing, 
nor  on  the  part  of  the  grandfather  for  labor  and  serrices.  Husseg  t. 
BoufUree,  supra  j  Schonl.  Dom.  Rel.,  §  273. 

But  the  presumption  against  a  promise  to  pay  for  such  labor  maj 
be  overthrown  by  an  agreement  to  pay  for  the  same*  appearing  in 
terms  or  by  any  proper  proof  to  establish  the  same^  as  pointed  out 
in  WiUiams  v.  Barnes,  3  Dev.  349;  Young  v.  Herman,  decided  at 
the  present  term.     SchouL  Dom.  ReL,  §§  269,  274. 

Now  it  appears  in  evidence  in  the  present  case,  that  the  ferns 
covert  plaintiff  was  the  granddaughter  of  the  testator  of  the  defend- 
ant; that  she  was  taken  by  and  lived  with  him  from  the  time  she  was 
two  or  three  years  old  until  she  was  married,  at  the  age  of  twenty- 
three  years;  that  after  she  was  fourteen  years  old,  she  did  much  of 
the  domestic  work  in  and  about  her  grandfather's  home,  and 
pocasionally  worked  in  his  small  crop ;  that  she  lived  with  him  as  a 
member  of  his  family,  and  was  always  treated  just  as  one  of  his 
own  children;  he  paid  for  her  education — such  as  she  received  — 
and  when  she  was  married,  he  provided  for  her  just  as  if  she  had 
been  his  own  chUd;  he  had  said  at  some  time,  in  the  presence  of 
two  or  three  witnesses,  that  if  she  remained  with  him,  he  expected 
to  give  her  a  part,  just  as  he  would  his  own  children;  one  testified, 
that  he  said  he  intended  his  house  for  her;  another,  that  he  said 
•he  was  a  good  girl,  and  she  should  be  paid  for  her  work,  etc.  She 
occasionally  did  some  work  for  herself. 

Accepting  the  evidence  as  true,  there  was  none  to  prove  a  special 
agreement  as  alleged  between  the  testator  and  the  feme  plaintiff, 
tliat  he  would  make  provioion  in  his  will  for  her  as  compensation 
for  her  services,  and  the  court  properly  so  instructed  the  jury. 
The  testimony  of  the  feme  plaintiff,  indeed  of  all  the  witnesses  — 
the  whole  of  it  —  went  to  prove  that  she  lived  with  her 
grandfather  as  a  member  of  his  family,  and  she  was  uniformly 
so  treated,  she  so  worked,  and  there  was  no  evidence  to 
prove  an  express  or  implied  agreement  between  herself  and  the 
testator,  that  she  should  receive  from  him  compensation  for  her 
services,  other  than  such  as  she  received  as  a  member  of  the  family. 
His  occasional  casual  declarations  that  he  intended  his  home  for 
her — that  she  was  a  good  girl,  and  should  be  paid  for  her  services, 
were  not  of  themselves  alone  evidence  to  go  to  the  jury  to  prove 
such  agreement,  although  they,  with  other  competent  facts,  might 
make  such  evidence.     Young  v.   Herman,  supra;  SchouL  Dom. 
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BeL,  §  269.  By  such  agreement  is  meant  the  mutual  assent  and 
understanding  of  the  testator  and  the/euM  plaintiff »  appearing  by 
express  terms,  or  from  such  facts  and  circumstances  4is  show  it  by 
reasonable  implication.  The  assent  and  understanding  of  one 
of  the  parties,  without  that  of  the  other,  is  not  sufficient;  thore^ 
can  be  no  agreement  without  such  mutual  assent  and  understanding, 
and  this  must  expressly  appear,  or  it  must  appear  by  just  implica- 
tion  from  the  evidence. 

The  appellant  in  substance,  requested  the  court  to  instruct  the^ 
jury,  that  if  the/mM  plaintiff  was  simply  a  member  of  the  testator'a 
family  and  so  treated,  as  the  cTidence  tended  to  prove,  then  she 
could  not  recover.  This  the  court  declined  to  do.  In  this  there- 
was  error.  The  appellant,  in  view  of  the  evidence,  was  entitled  ta 
that  instruction,  or  the  substance  of  it,  which  was  not  given.  On 
the  contrary,  the  court  instructed  the  jury,  **  that  the  relation  of 
grandfather  and  grandchild  did  not  raise  the  presumption  that  the 
services  of  the  plaintiff  were  gratuitous.''  It  is  true,  such  servicet 
were  not  presumed  to  be  '^  gratuitous,''  but  they  were  in  contem- 
plation  of  law,  nothing  to  the  contrary  appearing,  rendered  in  con» 
sideration  of  the  care,  protection  and  advantage  the  feme  plaintiff' 
had  and  derived  from  her  grandfather,  and  the  relation  did  raise- 
the  presumption  that  the  plaintiff  should  receive  only  that  com^ 
pensation. 

There  is  error.    The  appellant  is  entitled  to  have  a  new  triaL 
To  that  end  let  this  opinion  be  certified  to  the  Superior  Oonrt 
eording  to  law.    It  is  so  ordered. 

Error.  JudgmuU  rw^ned. 


FOOTB  T.   Gh>O0H. 

m  N.  o.  sas.) 

nehuru  —  trade  —  mortgagor. 

Where  the  mortgager  of  a  fonndTj  and  machine  ahop  pnte  In  new  maehinerj,. 
■ach  as  ▼iaee,  lathes,  pnlleTS,  belts,  shafting*  ete.,  intended  by  him  ",to  be 
nsed  permanently  with  the  fonndiy  property,  and  to  enhance  its  T^lne, " 
he  maj  not  remove  them  on  f oredosnre. 

CLAIM  of  machinery  as  personalty.    The  head-note  shows  the 
case.    The  defendant  had  judgment  below. 
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John  A^  Moar0f  for  plaintiff. 

W.  H.  Day^  R.  0.  Burton  and  Jos.  B.  Bai^olor,  for  defendant, 

BuTTH,  0.  J«  The  term  ''  fixtures/'  as  designating  personal  chat- 
tels so  attached  or  affixed  to  the  realty  as  to  become  part  of  it,  haa 
a  different  meaning  in  its  application  to  the  relations  of  different 
parties  as  vendor  and  vendee^  representative  and  devisee  or  heir, 
landlord  and  tenant,  the  right  to  detach  and  remove,  being  most 
favorable  to  the  latter.  The  rule  that  governs  in  case  of  an  abso- 
lute sale  and  conveyance  is  equally  applicable  to  a  mortgage,  which 
is  but  a  form  of  conveyance,  and  what  would  pafls  to  the  vendee,  aa 
his  own  absolutely,  will  pass  to  the  mortgagee  as  a  security.  A 
mortgagor  left  in  possession  and  use,  who  improves  the  premises  by 
the  erection  of  new  works,  and  the  introduction  of  new  machinery, 
as  a  means  of  enlarging  his  operations,  and  intended  to  be  a  perma- 
nent annexation  to  the  freehold,  is  not  at  liberty  to  impair  the  in- 
creased security  provided  for  his  debt  by  removing  them. 

Trade  fixtures  even,  put  up  for  the  purpose  of  carrying  on  busi* 
ness  since  the  date  of  the  mortgage,  were  declared  by  Lord  RoiriLT, 
in  Ouihwiek  v.  StaindeU,  L.  R. ,  3  Eq.  249, ''  so  far  as  they  are  affixed 
to  the  freehold,  go  with  it  to  the  mortgagee.''  The  authorities  in 
support  of  this  proposition  will  be  found,  and  the  subject  discussed^ 
in  Tyler  on  Fixtures,  at  page  566  et  seq. 

The  intent  with  which .  the  annexation  is  made  enters  largely 
into  the  question  of  permanency  and  the  right  to  remove.  Upoii 
this  point,  the  plaintiff  himself  testified  that  the  machinery  claimed 
by  him,  was  ''  for  the  use  of  the  property "  which  he  expected  to 
redeem,  and  the  lathe  was  '^  to  be  used  permanently  with  the 
shop."  He  adds  that  ''  all  the  property  claimed  was  placed  there 
by  me  to  be  permanently  used  with  the  foundry  property,  and  to 
enhance  its  value." 

The  cases  in  our  own  reports  are  in  the  same  line.  Bryan  v. 
Lawrence,  5  Jones,  337;  Latham  v.  Blakeli/,  70  N.  G.  368;  Bond 
T.  Coke,  71  N.  C.  97;  Deal  v.  Palmer,  72  N.  0.  582. 

In  Moore  v.  Valentine,  77  N.  0.  188,  the  vendee  continued  in 
possession  under  his  contract,  and  put  up  machinery  in  order  to 
the  more  successful  conduct  of  mining  operations.  He  was  after- 
ward adjudged  a  bankrupt,  and  at  the  sale  by  his  assignee,  the 
plaintiff  became  the  purchaser  of  his  estate.  Delivering  the  opinion 
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Pbabsok^  G.  J.)  eajs:  **  When  a  mortgagor^  wbo  ig  allowed  to  re- 
tain poeseasion^  or  a  vendee  under  a  bond  for  title,  Uf  let  into  pod- 
tessiony  makes  improrements  and  erecta  fixtnres,  he  does  so  for  the 
parpoae  of  enhandiig  the  value  of  the  property,  and  having  mads 
ihi$  addition  to  the  land  (the  italics  are  in  the  opinion),  he  is  not  at 
liberty  to  subtract  it,  on  the  ground  that  by  his  own  default  he 
is  not  able  to  get  the  title." 

The  test  then  is  the  actual  attaching  or  affixing  the  articles  of 
personalty  to  the  freehold,  so  that  they  beoome  parcel  of  the  realty, 
and  these  passed  to  the  purchaser  at  the  sale  under  the  mortgage. 
We  cannot  undertake  to  say  whether  all  the  articles  enumerated  in 
the  schedule  fulfil  the  requirements;  and  as  the  appellant  must 
show  error,  we  must  assume  that  they  do. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Judgment  afflrmed, 


YaUOHAK  v.  MUBFBn8B0W>» 

(WN.  asiT.) 
TsuMUian — "propefiff  ** — erwlttfy  m^fMy  Ofwl  SmmIiu 

A  sUtnto  sHowing  a  manicliitl  corporation  to  tax  all  persons  and  piopertj 
within  the  town  does  not  aathorlie  a  tax  on  solvent  credits,  monej,  or 
bonds.    (iSM  ncU,  p,  415.) 

CONTBOVEBSY  without  action,  to  determine  liability  to  taxa- 
tion.   The  opinion  shows  the  case.    The  defendant  had  judg- 
ment below. 

D.  A.  Barnes,  for  plaintiff » 

J?.  TF.  Wihboms,  for  defendant. 

Smith,  0.  J.  A  very  similar  controversy  sprung  up  between  the 
tax-paying  residents  and  corporate  authorities  of  the  city  of  Raleigh, 
and  was  determined  in  Pullsn  v.  Commissionsrs^  68  N.  C.  451.  The 
charter,  as  it  then  existed,  authorized  the  commissioners,  in  order 
to  raise  a  fund  to  meet  the  expenses  of  the  government  of  the  city, 
to  annually  levy  and  collect  taxes:  Ist,  on  real  estate  in  the  city  m 
a  limited  amount ;  3d,  on  taxable  polls,  limited  also  in  amount, 
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«nd  npon  six  other  enumerated  sobjects  of  taxation,  in  none  of 
which  was  personal  property  mentioned. 

Bat  the  Constitution,  art  7,  §  9,  commands,  that  ''all  taxes 
levied  in  any  county,  city,  town  or  township,  shall  be  uniform  and 
4id  vdlor&m  upon  all  property  in  the  same,  except  property  exempt 
by  this  Constitution,''  by  force  of  which,  notwithstanding  the 
-omission  in  the  charter,  personal  as  well  as  real  property  must  be 
4ttsessed  and  subjected  to  the  same  public  burden.  The  first  clause 
was  therefore  to  be  construed  as  if  both  kinds  of  property  had  been 
4Bpecified,  and  in  the  light  shed  upon  the  subject  by  other  provisions 
•of  the  Constitution.  Delivering  the  brief  opinion  of  the  courts 
which  seems  to  have  been  guided  by  the  lucid  argument  of  counsel 
jia  to  the  sense  in  which  the.  word  "  property  ^  is  used  in  that  in- 
strument, the  chief  justice  remarks:  **  In  regard  to  that  word,  by 
the  by,,  we  sea.  that  the  Constitution  does  not  make  it  include 
''money,  credits,  investments  in  bonds,  eta'  '  Real  and  personal 
property  *  is  used  in  a  sense  to  exclude  such  credits  and  inyesi- 
ments.    Art  5,  §  3/' 

Accepting  this  interpretation  of  the  general  term  '^  property  " 
with  the  prefix  ''  real  and  personal''  as  used  in  the  other  section, 
**  credits,  moneys,  investments  in  bonds,  etc.,"  would  not  be  in- 
•cluded,  unless  it  can  be -seen  from  the  context  that  the  word  was 
•employed  in  a  more  comprehensive  sense  and  to  fill  a  laiger  sphere 
«f  operation  except  by  force  of  the  statute  (Code,  §  3765,  par.  6), 
•enlarging  its  import. 

So  far  from  this,  it  seems  to  be  as  restrictive  as  when  used  in  the 
Constitution.  The  charter  imposes  the  liability  only  upon  **  per- 
jons  and  property  within  the  town,"  and  upon  such  only  as  are  sub- 
ject to  county  taxation  under  the  general  law,  and  its  maximumf 
measure  is  upon  an  ad  valorem  estimate  of  value.  There  are  no 
4USsociate  words  to  indicate  a  larger  meaning  than  the  word  itself 
conveys,  but  on  the  contrary,  the  property  must  be  located  within 
the  corporate  limits,  excluding  such  as  has  only  the  situs  of  the 
^wner. 

A  similar  restricted  import  has  been  given  to  the  term  in  testa- 
mentary dispositions  in  several  adjudications. 

In  Pippin  V.  Ellison,  12  Ired.  61;  s.  c,  55  Am.  Dec.  403,  Pea.B80K, 
J.,. says:  ''The  word  'estate'  has  a  broader  signification  than  the 
word  *  property.'  The  former  includes  choses  in  action;  the  lat- 
ter does  not^  and  in  reference  to  personalty  is  confined  to  '  goods. 
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which  term  embiaees  things  inanimate,  famitare,  farming  ntensila, 
etc;  and  ohattek,  which  term  embraces  living  things  —  slaTee/* 
hones,  cattle,  hogs,  etc/'    This,  of  course,  has  reference  to  the. 
leaidoaiy  disposition  of  the  testator's  estate.     Scales  y.  Scales,  6 
Jones  Eq.  163;  Haatings  y.  Earp,  Phil.  Eq.  5. 

Itt  Hogan  y.  Hogan,  63  N..  G.  222,  the  beqnest  was  '^  and  should 
there  be  any  thing  at  my  death  undivided,  it  is  my  wish  that  it  be^ 
sold,  and  equally  divided  among  my  four  sons,  after  paying  my 
funeral  expenses  and  all  just  debts."  In  the  opinion  delivered  by 
Bbade,  J.,  the  cases  where  a  restrictive  meaning  is  put  upon  the 
words  "  estate''  and  **  property  "  are  reviewed  and  distinguished  from 
that  then  before  the  court,  in  that  the  property  was  to  be  sold,  and  the 
proceeds  divided,  and  the  words  were  of  more  limited  signification, 
and  not  as  broad  as  ''any  thing,"  here  used  by  the  testator.  But 
the  previous  rulings  are  put  upon  the  ground,  that  as  ''  credits  and. 
money  are  not  the  proper  subjects  of  sale,  the  intention  cannot 
be  imputed  to  the  testator  to  embrace  such  in  the  direction  to  sell 
and  distribute,,  and  this  method  of  interpretation,  if  correct, 
would  equally  apply  to  the  clause  recited.  Nor  do  we  see  clearly 
the  distinction  pointed  out  in  the  terms  of  the  bequests.  In  the 
other  cases  there  was  to  be  a  sale  and  the  proceeds  divided,  and  is 
not  this  the  necessary  consequence  of  executing  a  direction  to  sell* 
and  divide,  for  after  a  sale,  what  was  there  to  divide  but  the  pro- 
ceeds arising  from  the  sale  P  The  decisions  are  therefore  not  in 
harmpny,.  and  are  referred  to  as  showing  how  the  usual  import  of 
words  may  be  restrained  in  their  operation  by  the  context.  .  . 

Aside  from  these  interpretations,  we  see  no  sufficient  reason  for 
departing  from  the  adjudication  in  Pullen  v.  Commissioners^  even 
if  the  reasoning  were  not  entirely  satisfactory  to  our  own  minds,  ^ 
and  since  the  localizing  words  that  follow  the  term  must  be  under- 
stood as  excluding  such  property  as  has  no  visible  form  or  existence 
within  the  town,  and  attach  to  the  person  of  the  owner.  ' 

There  is  error,  and  the  judgment  must  be  reversed,  and  to  this 
end,  and  that  judgment  be  rendered  for  the  plaintiff,  this  will  be^ 
certified. 

Error.  Judgment  reversed. 

NovB  nr  tbdi  RBFonrSB.— Ooolej  (Taxation,  79)  sajB:  '*  It  has  been  cos- 
tomary  to  tax  ooatnusts  for  the  pajment  of  mone/,  or  having  a  money  valne, . 
aa  the  personal  property  of  the  owner.    The  right  to  do  this,  if  ever  in  doabt». 
is  now  eettled."    Citing  OoOhi  v.  BMi  31  Vt.  163;  Champaign  Bank  v.  SmUK 
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7,Ohio  St.  42;  Gook  v.  SmWi,  80  N.  J.  L.  887.  "  Bat  debts  are  not  propertj/* 
Ct^tag  Murray  ▼.  OharUitan,  96  U.  S.  482. 

In  8ating9  Aiin  v.  iltittin,  46  Cal.  415,  solvent  credits  secured  bj  mortga|^. 
were  held  to  be  propertj. 

Desty  (1  TazAtionp  486)  says:  "Credits  are  not  propert/,  in  the  sense  of  the 
word  as  osed  in  the  Constitution,  and  cannot,  in  California,  be  assessed  aa 
propert/  even  if  secured  bj  mortgage.**  Citing  PeopU  ▼.  HSbemia  Sam.  S  L. 
Aw.«  51  Cal.  248.    This  seems  to  OTerrule  Samn^  Aa^n  ▼.  AtuUn,  tupra. 


JoKBs  T.  Gall. 

(WK.O.»I.) 

Where  the  business  of  a  manufacturer  was  wrongfully  stopped  bjthe  defend- 
ant, and  at  the  time  of  sueh  stoppage  the  plaintiff  had  contracts  which 
would  have  yielded  a  profit,  hM^  that  this  profit  was  the  proper  measure  of 
-damages,  and  that  the  estimated  profits  of  the  general  business  were  too^ 
speculatiTe  and  remote.* 

ACTION  for  damages.     The  h«id-note  rtatei  the  point*     The 
plaintiff  had  judgment  below. 

Join  W.  Oraham,  for  plaintiff. 

J.  A.  Sarpinger,  L.  M.  Scott,  WaUor  Ooldwett,  John  Dovormx, 
Jr.^  and  J.  H.  DiUard,  for  defendants. 

Dayis,  J.  The  evidence  is  not  sent  up  with  the  record,  and  we 
cannot  consider  the  exceptions  to  the  findings  of  fact,  dependent 
upon  the  evidence. 

The  first  exception  for  oar  consideration  is  to  the  judgment  of 
the  court  at  fall  term,  1883,  re-referring  the  report  to  the  referee, 
ifith  directions,  ''  in  estimating  the  damages  to  the  said  Jones  and 
Glenn,  to  consider  the  machines  on  the  basis  of  a  continued  manu- 
facture and  sale,  at  the  time  of  the  interference,  as  set  out  in  find* 
ing  17,  and  also  the  difference  between  the  market  value  of  the  pat- 
ents at  the  time  of  said  interference^  and  the  time  of  making  hia 
report,  if  he  shall  find  thftt  the  difference  in  value,' if  any,  was 
caused  by  said  interference/' 

i ! : ^ 

•9m  M  Am.  Bep.  88,  wmd  note,  po§t,  488. 
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If  there  was  error  in  the  rale  laid  down  by  the  court  for  the 
ipiidanoe  of  the  referee  in  this  respect,  then  it  most  result  that 
there  was  error  in  his  findings  of  fact  and  conclusions  of  law,  predi- 
cated upon  the  erroneous  rule. 

Finding  17  referred  to  is  as  follows  : 

**  17.  That  the  defendant  Glenn  and  the  plaintiff  Jones  complied 
with  the  stipulations  of  their  said  agreements,  and  were  interfered 
with  and  stopped  from  the  prosecution  of  their  business  and  the 
inanufactnre  of  said  machines,  wrongfully  and  without  cause,  by 
the  defendant  Manfred  Gall.'' 

The  referee  finds  as  a  fact,  that  at  the  time  of  interference  they 
had  orders  for  one  hand  machine  and  five  power  machines  ;  and 
that  the  usual  average  profits  realized  by  them  on  a  hand  machine 
were  $300,  and  on  a  power  machine  $300,  and  he  allows  $1,700 
damages  for  the  loss  by  reason  of  their  failure  to  fill  these  orders. 
This  loss  could  be  ascertained  with  reasonable  certainty,  and  was 
properly  allowed,  but  to  consider  the  loss  of  profit  "  on  the  basis  of 
a  continued  manufacture  and  sale,"  from  the  time  of  interference, 
October  11,  1878,  to  March  5,  1883,  is  partly  speculative.  If 
a  proper  measure,  why  stop  at  the  date  of  the  report  ?  Were  the 
services  of  the  parties  of  no  value  in  other  occupations  during  this 
long  period  P  and  if  so,  should  they  be  considered  P  If  they  were 
making  machines  at  the  time  of  the  interference,  as  the  referee 
finds,  at  a  profit  at  the  rate  of  $6,000  per  annum,  what  assurance 
was  there  that  this  would  continue,  or  that  .they  might  not  make 
them  at  a  loss  of  $6,000  the  subsequent  year  P  As  was  said  by  coun- 
sel :  **  Who  knows  where  they  would  have  stopped,  or  what  mis- 
fortune would  have  befallen  them,  or  what  other  patents  would 
have  superseded  this  one,  or  whether  they  could  by  any  possibility 
have  made  the  same  profits  on  machines,  or  would  have  made 
anyP'* 

We  are  referred  by  counsel  for  the  defendant  Olenn,  who  makes 
this  claim  for  damages  jointly  with  the  plaintiff  Jones,  to  several 
authorities  to  sustain  the  rule  of  damages  insisted  upon  by  them, 
in  which  the  facts  are  quite  different,  and  which  are  distinguish- 
able from  this. 

In    Sfajfierion  v.  Mayor  of  Brooklyn ^  7  Hill,  61,  the  plaintiffs 

had  contracted  for  the  price  of  $271,600,  to  be  paid  in  divers  sums, 

as  the  work  progressed,  to  furnish  certain  marble  to  build  a  city 

halL     The  plaintiffs  thereupon  made  a  contract  with  other  parties,. 

Vol.  LX  —  63 
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referring  to  the  one  entered  into  with  the  defendant,  to  furnish 
from  their  qnarry  the  marble  required  for  the  erection  of  the  build- 
ing, in  accordance  vrith  the  terms  agreed  upon.  They  proceeded 
to  deliver  a  considerable  quantity  of  the  marble,  when  the  defend- 
ant refused  to  receive  any  more,  though  the  plaintifFs  were  ready 
to  deliver  it  and  perform  their  part  of  the  contract.  The  contract 
was  for  the  delivery  of  so  much  marble,  and  it  was  held  that  the 
plaintiffs  were  entitled  to  damages  for  the  gains  or  profits  which 
they  would  have  realized  from  the  performance  of  their  contract. 

That  was  a  contract  depending  upon  no  contingency.  It  was 
known  just  how  much  marble  was  to  be  used;  the  price  was  fixed; 
and  the  value  of  the  contract  was  not  merely  speculative,  but  cap- 
able of  being  ascertained  with  reasonable  certainty —  in  fact,  in  that 
case,  with  absolute  certainty. 

In  Oldham  v.  Kerchner,  79  N.  0.,  106;  s.  o.,  28  Am.  Rep.  30t, 
the  plaintiffs  were  to  grind  a  quantity  of  com  at  a  stipulated  price 
per  bushel,  which  the  defendant  contracted  to  deliver,  but  which  he 
failed  to  do.  Judge  Rodman,  delivering  the  opinion  of  a  majority 
of  the  court,  said  :  '^  We  think  it  is  now  well  established,  that  the 
profits  which  the  plaintiff  would  have  made,  if  the  contract  had 
been  complied  with,  is  the  measure  of  damages  for  its  breach,  in 
cases  like  this.  There  are,  of  course,  cases  within  the  rule,  as 
where  the  profits  are  speculative  and  incapable  of  accurate  ascer- 
tainment." That  was  a  special  contract  by  which  the  defendant 
agreed  to  pay  eight  cents  per  bushel  for  grinding  the  com  (instead 
of  the  usual  toll),  which  was  to  be  credited  to  the  plaintiff  on  a  debt 
which  he  owed  the  defendant.  That  case  was  unlike  this,  and  does 
not  apply,  but  the  rule  laid  down  in  his  dissenting  opinion  by  the 
present  chief  justice,  if  not  applicable  to  the  facts  of  that  case,  is 
clearly  applicable  to  this.  He  says:  **  Suppose  the  plaintiff  had 
brought  his  action  at  once  upon  the  defendant's  repudiation  of  the 
contract,  the  damages,  it  would  seem,  must  be  estimated  upon 
the  same  principle,  as  when  he  waits  a  year  or  more  before 
doing  it.  In  such  case,  the  estimate  must  be  purely  specula- 
tive and  conjectural,  and  the  anticipi'jod  profits  certainly  could 
not  be  recovered.  There  are  many  contingencies  attendant 
upon  all  business — the  possible  loss  by  fire,  the  breaking  of  ma- 
chinery, death,  sickness,  and  other  causes  may  interrupt  or  suspend 
its  prosecution.  These  cannot  be  estimated  in  advance,  and  profits 
must  be  largely  dependent  upon  thenu    It  is  for  this  reason,  that  the 
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actual,  not  conjectural  loss,  constitutes  the  plaintiffs  claim  to  com- 
pensation. "  We  think  the  aathorities  cited  in  the  dissenting  opinion 
apply  to  this  case,  and  are  condnsive. 

In  Lewis  y.  Bouniree,  79  N.  0.  122;  8.  0.,  28  Am.  Rep.  309,  the 
plaintiff  contracted  with  the  defendant  for  a  certain  number  of 
barrels  of  rosin  at  a  stipulated  price.  The  defendant  had  notice 
that  the  plaintiff  bought  to  ship  and  sell  in  a  market  other  than 
that  of  the  purchaser.  The  court  said:  ^^For  the  purposes  of  the 
present  question,  the  contract  of  the  defendant  maybe  regarded  as 
a  contract  to  deliver  .the  rosin  at  any  usual  market,  to  be  received 
by  the  purchaser,  the  purchaser  taking  on  himself  the  risk,  trouble 
and  expense  of  the  transportation.''  The  market  stated  was  New 
York,  and  it  was  held  that  the  plaintiff  had  a  right  to  recover  what 
would  have  been  his  profits  in  New  York,  if  the  contract  had  been 
complied  with.  The  contract  was  for  a  specified'  number  of  barrels 
at  a  stipulated  price,  and  the  measure  of  the  profit  or  loss  was  the 
difference  between  the  price  to  be  paid,  and  the  price  at  which  the 
plaintiff  could  have  sold  in  New  York,  deducting  the  costs,  and 
this  was  capabh  of  ascertainment  with  reasonable  certainty,  and  the 
damages  were  not  speculative.  The  same  distinction  will  be  found 
to  mark  the  case  of  Mace  v.  Ramsey,  74  K.  0.  11,  in  regard  to  the 
hire  of  the  boat. 

Without  expressing  any  opinion  as  to  the  correctness  of  the  rule 
'laid  down  in  the  case  of  Clements  v.  Slate^  77  N.  C.  142,  as  applicable 
to  the  facts  in  that  case,  we  think  it  has  no  application  to  this. 

There  was  error  in  the  rule  of  damages  laid  down  by  the  court, 
upon  which  the  referee  based  his  amended  finding  of  damages  sus- 
tained by  the  plaintiff  and  defendant  Olenn,  by  reason  of  the  stop- 
page of  the  manufacture  and  sale  of  machines.  The  finding  in  the 
original  report  in  this  respect  was  correct,  and  the  defendant's  ex- 
ception must  be  sustained  as  to  so  much  of  the  order  of  re-reference 
as  directs  the  referee  to  consider  the  loss  of  profit  on  the  manu- 
facture and  sale  of  machinery,  on  the  basis  of  a  continued  manu- 
facture and  sale,  at  the  time  of  interference,  as  set  out  in  finding 
17.  This  also  dispofies  of  and  sustains  the  exception  to  finding  of 
fact  '*  III,"  and  conclusion  of  law  "  V,'*  in  the  second  report  of  the 
referee.  The  additional  damages  for  loss  of  profits  on  manufacture 
and  sale  of  machines  from  Octoljer  11,  1878,  to  July  30,  1883, 
amounting  (as  found  by  the  referee)  to  1(26,399.84,  must  be  deducted 
from  the   amount,  and   from   the  judgment,    as  rendered,   for 


^  NORTH  CAROLINA, 

Garter  ▼.  Worrell. 

1:50,827.59  ($30,8-^7. 59^$-^6, 399.84),  reducing  the  amonnt  in  the 
judgment  to  the  Bum  of  $4,427.75. 

'i'he  other  exceptions  depend  upon  the  findings  of  facts  and  the 
conclusions  of  law  thereon,  based  upon  evidence  not  excepted  to, 
and  which  is  not  before  us  for  review,  and  we  can  see  no  error. 

The  judgment  of  the  court  below  must  be  modified  to  conform  to 
this  opinion.  The  costs  of  appeal  must  be  paid  by  the  plaintiff 
and  defendants  equally.  Judgment  modified. 


OaSTBB  y.  WOBBBLU 
(Wn.  G.8B6.) 

WUk—Ugmeif'^ehnfrge  cnlandi. 

A  will  devised  a  tract  of  laod  to  the  testator's  son  W.  In  another  elaose  a 
pecuniary  legacy  to  a  daughter  was  expressly  charged  on  this  land.  Another 
tract  of  land  was  devised  to  another  son,  C.»  and  a  pecuniary  legacy  was 
given  to  another  daughter,  I.  This  last  legacy  was  not  expressly  charged 
on  the  land  devised  to  C,  but  the  will  provided  that  C.  should  manage  the 
entire  estate,  including  the  land  devised  to  him,  until  the  legatees  and 
devisees  became  of  age,  and  that  he  should  pay  the  legacy  to  I.  by  install, 
ments.    Sdd,  that  the  legacy  to  L  was  a  charge  on  the  land  devised  to  C 

AGTION  to  charge  a  legacy  on  land.    The  head-note  shows  the 
facts.    The  plaintiff  had  judgment  below. 

B.  B.  Winbame  and  W.  D.  IVuden,  for  plaintifib. 
2>.  A.  Barnes,  for  defendants. 

Mebbimoit,  J.  The  court  properly  interpreted  the  proyision  in 
question  of  the  will  before  us. 

It  is  clear,  we  think,  that  the  testator  intended  to  give  his  land 
to  his  sons — one  an  infant  and  the  other  of  full  age  —  charged  re- 
spectively with  pecuniary  leji^acies  in  favor  of  their  two  sisters. 
That  part  of  it  situate  on  the  north  side  of  the  road,  which  it 
seems  made  a  covenant  line  of  division,  he  devised  to  Walter 
"  after  the  death  of  his  mother,"  charged  in  the  meantime  with 
the  common  support  of  his  widow  and  his  two  infant  children,  and 
with  a  legacy  of  |il,000,  subject  to  some  indebtedness  in  favor  of 
Mary  Bi^op.  a  married  daughter;  that  part  situate  south  of  the 
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same  road  he  devifled  to  Charles,  charged  with  the  legacy  of  1500 
in  qnestioii* 

After  thas  deyiaing  his  land  to  his  sons,  respectiyely,  by  the  sec- 
ond and  third  clauses  of  his  will  in  explicit  terms,  he  then  directs 
that  part  of  it  devised  to  Walter,  ''  that  is,  all  that  part  of  the  farm 
on  the  north  side  of  the  road  to  be  worked  in  common  for  the  sup- 
port and  maintenance  of  my  1;wo  yonngest  children,  Ida  and  Wal- 
ter, and  their  mother,  until  they  arrive  at  years  of  accountability; '' 
and  he  further,  in  that  connection,  directs  that  a  part  of  the  earn- 
ings of  the  land  -t-  that  is  the  reasonable  import  of  the  terms  and 
their  connection  —  ''be  set  aside  each  year,''  to  pay  his  daughter, 
Mary  Bishop,  $1,000,  less  such  sums  of  money  as  he  had  given  her. 
The  testator  thus  showed  a  purpose  to.  charge  the  land  and  in 
favor  of  the  daughter  named. 

Having  thus  burdened  the  part  of  the  land  devised  to  Walter, 
he  expresses  the  wish  that  .his  son  Charles -r- his.  son  of  full  age,  it 
seems  —  ''shall  have  all  the  management  of  settlement  of  my  (his), 
estate,  and  pay  off  the  legacy  above  given  (that  to  Mary  Bishop), 
to  the  best  advantage.^  How  to  the  "  best  advantage  ?''  He  di- 
rects that  for  that  purpose,  "  a  certain  part  be  set  aside  each  year  ^ 
—that  is,  as  is  plainly  implied  by  the  connection  in  which  these 
words  are  used  —  a  certain  part  of  the  earnings  of  the  land  devised 
to  Walter,  after  the  death  of  his  mother.  It  is  pretty  clear  that 
the  testator  desired  and  intended  —  he  so  requested  —  that  Charles 
should  superintend  and  manage  the  part  of  the  farm  devised  to 
Walter,  certainly  during  the  life  of  his  mother,  and  perhaps  until 
he  and  Ida  should  "arrive  at  the  years  of  accountability.''  He 
could  thus  have  fair  opportunity,  conveniently  and  "  to  the  best 
advantage  each  year  ^  to  set  aside  a  part  of  the  earnings  to  pay  the 
legacy  in  favor  of  Mary  Bishop.  / 

The  testator  then  directs  that  Charles  "  also  pay  unto  my  daugh- 
ter Ida  five  hundred  dollars,  after  giving  her  a  good  English  educa- 
tion, payable  in  installments  as  he  may  think  best.^  He  does  not 
in  terms  direct  this  legacy  to  be  a  charge  upon  Walter's  part  of  the 
land  during  the  life  of  his  mother,  or  afterward,  as  he  had  directed 
another  legacy  to  be;  he  does  not  direct  his  executor  to  pay  it;  he 
does  not  direct  it  to  be  paid  out  of  his  estate  generally,  but  he  di- 
rects Charles  to  pay  it  Why  ?  The  reasonable  inference  is,  be- 
cause he  had  given  Charles  the  whole  estate  in  the  land  lying  south 
of  the  road  mentioned,  and  one-half  of  his  interest  in  the  mill  and 
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cotton  gin,  the  latter  subject  to  the  use  of  the  same  by  the  widov  - 
daring  her  life-time.    He  intended  Charles  shoald  have  the  land 
charged  with  $500  in  faror  of  his  sister  Ida. 

This  sum  he  was  reqaired  to  pay  **  in  installments/'  as  he  might 
think  best.    This  provision  is  not  consistent  with  a  purpose  to 
have  the  legacy  paid  out  of  the  personal  estate.     There  is  no  direc-  . 
tion  that  it  should  be  paid  out  of  the  personal  estate.    Indeed  it 
does  not  appear  from  the  will  that  there  was  such  estate  out  of  : 
which  it  might  hare  been  paid.    The  personal  property,  so  far  as  i 
appears  from  the  will,  except  certain  parts  of  it  given  to  the  widow, : 
was  to  be  kept  and  used  on  the  farm  to  be  cultivated  for  the  sup- : 
port  of  the  two  youngest  children  an^  their  mother,  and  the  pay- 
ment of  the  legacy  to  Mary  Bishop. 

The  interpretation  thus  given  renders  the  several  provisions  of 
the  will  reasonably  consistent,  and  gives  effect  to  the  general  pur- 
pose of  the  testator  to  divide  his  land  between  his  two  sons.    Judg- 
ment aiBrmed. 

No  enor.  Judgmmt  qfirm$d. 
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Marrkige — eofUraUfar  bemifit  qf  wife's  stkOs — parlnarMp. 

Wh&n  a  wife  anthorlies  her  husband  to  oontraet  oonoeming  aod  for  the  ben- 
efit of  her  separate  estate,  and  in  so  doing  to  nse  the  name  of  a  firm  osteii* 
sibly  composed  of  her  hnsband  and  herself,  she  is  liable  npon  an  oUigatioB 
ezeented  bj  him  in  that  form  for  that  parpose.  * 

AGTION  on  a  promiasory  note.    The  opinion  states  the  facts. 
The  defendant  had  judgment  below. 

Nicholas  P.  i/Brien,  for  appellant 

0»  Storms  Carpsnier,  for  respondent. 

Dakvorth,  J.  This  action  is  npon  a  note  signed  **  J.  P.  Kinney 
A  Cov''  payable  to  the  order  of  plaintiff  at  bank  for  $505^  ralne 
receiTed.  The  complaint  contains  allegations  usual  in  such  cases, 
and  sufficient  to  charge  the  defendants,  as  partners,  under  the  name 
affixed  to  the  note.  Frederica  M.  Kinney  alone  answered,  and  her 
sole  defense  is,  that  at  the  time  stated  she  was  a  married  woman, 
and  that  the  note  was  executed  and  delivered  by  her  husband; 
there  is  however  no  allegation  that  it  was  made  without  her 
knowledge  and  consent,  nor  that  it  was  made  without  her  author- 
ity.   Upon  the  trial  the  plaintiff  ])nt  the  note  in  evidence,  and  the 

*8ee  LeOrand  ▼.  B^faula  Nat.  Bank,  ante,  140;  Boger$  y.  Uh.  Cent,  Ins,  Co., 
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defendant  proved  her  marriage  with  the  other  defendant.  There 
was  evidence  from  which  the  jnry  might  have  found  that  she  was 
the  owner  of  improTed  real  estate  in  the  city  of  Brooklyn;  that 
the  consideration  of  the  note  was  the  porchase^prioe  of  rairroiB 
placed  in  houses  bnilt  upon  her  land  and  that  the  mirrors  weie 
unpaid  for.  The  note  was  fairiy  taken  and  the  eoosidenition  de- 
livered upon  the  representation  by  the  husband  that  the  wife  w«s 
the  sole  owner  of  the  property  and  that  the  name  of  J.  P.  Kinney 
&  Co.  was  used  as  a  mere  matter  of  convenience  in  transacting  her 
business.  It  does  not  appear  that  there  was  any  business  except 
in  relation  to  the  houses.  No  question  was  made  as  to  the  author- 
ity of  the  defendant's  husband  to  execute  the  note,  nor  as  to  the 
truth  of  his  representations. 

The  defendant  Fredenca  moved  to  dismiss  the  complaint  upon 
the  ground  that  as  to  her  the  note  was  invalid;  **  its  form,"  as 
her  counsel  stated,  *' showing  it  was  not  given  in  respect  to  her 
separate  business  or  estate.''  The  trial  judge  directed  a  verdict  for 
the  plaintiff  subject  to  the  opinion  of  the  court  It  was  so  rendered, 
but  on  motion  of  the  defendant's  counsel,  afterward  set  aside  by 
the  same  judge,  and  judgment  ordered  for  the  defendant.  Excep- 
tions taken  by  the  plaintiffs  to  this  ruling  were  directed  to  be  heahl 
in  the  first  instance  at  General  Term,  judgment  in  the  meantime 
to  be  suspended.  The  Oeneral  Term  overruled  the  exceptions  and 
ordered  judgment  for  the  defendant. 

It  is  obvious  that  the  contract,  in  fulfillment  of  which  the  note 
was  given,  was  of  value  to  the  defendant,  for  by  it  she  acquired  ar- 
ticles for  the  improvement  of  her  property.  She  retains  those  ar- 
ticles, and  has  so  far  avoided  payment  upon  the  ground  that  she 
and  her  husband,  upon  contracting  and  consummating  marriage, 
became  one  person,  and  so  incapable  of  thenceforth  contracting  one 
with  the  other;  that  therefore  they  could  not  be  partners,  and  as 
the  contract  sued  on  was,  in  form,  a  copartnership  contract,  it 
could  not  be  enforced  against  her.  If  this  is  the  present  rule  of 
law,  then  the  statutes  which  enable  the  woman  to  acquire  and  hold 
property,  to  bargain,  sell,  assign  and  transfer  it,  to  carry  on  any 
trade  or  business  and  perform  any  labor  or  service  on  her  own  ac- 
count, and  which  protect  her  in  the  enjoyment  of  her  earnings  from 
tier  trade,  business,  labor  or  services,  and  permit  her  to  use  and  in- 
vest these  earnings,  are  effectual  only  so  far  that  she  may  alone  or 
jointly  with  any  person  or  persons,  save  her  husband,  derive  proRt 
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4ind  incre«86  from  her  work  and  gain  from  the  use  of  her  estate.- 
If  they  are  to  be  so  limited  in  her  foror,  they  may  easily,  as  in  this 
instance,  become  not  merely  enabling  statutes  for  her  benefit,  butr 
also,  in  her  hands,  instrumentalities  of  fraud. 

Upon  the  precise  question  presented,  the  opinion  of  the  court 
below  assumes  that  the  decisions  of  other  courts  are  conflicting, 
but  we  are  referred  to  no  case  in  this  court  where  a  woman  has  suc- 
cessfully asserted  her  coverture  as  a  defense  to  an  action  for  the 
price  of  goods  purchased  by  her,  and  I  am  unable  to  see  why,  as 
against  creditors,  she  should  be  permitted  to  interpose  the  mere 
form  of  her  promise  as  an  obstacle  to  their  recovery.  It  is  settled 
that  the  things  which  the  statutes  above  referred  to  permit  her  to 
do  in  person,  she  may  also  do  by  another  as  her  agent.  This  is 
neoessarily  so,  for  she  is  allowed  to  act  in  respect  to  them  as  if  un- 
married; and  it  cannot  be  doubted  that  the  improvement  of  her 
land  or  the  management  of  her  personal  property,  whether  for 
preservation  or  business,  may  be  conducted  by  her  by  means  of  any 
agency  which  any  other  owner  of  property  might  employ,  and  that- 
the  produce  and  increase  thereof  will  be  hers.  Knapp  v.  Smith, 
27  N.  Y.  277,  278;  Ahhey  v.  Deyo,  44  N.  Y.  343,  344.  So  she 
may  do  those  things  through  her  husband  as  her  agent.  Abbey  v. 
Deyo,  supra;  Rows  v.  Smith,  45  N.  Y.  230.  She  may  also  have, 
such  a  community  of  interest  with  him  in  relation  to  real  estate 
as  will  render  her  liable  for  his  frauds  relating  to  it,  and  when 
he,  professing  to  act  as  her  agent,  makes  false  representations,- 
although  without  her  knowledge  and  she  receives  the  proceeds, 
she  cannot  retain  the  fruits  of  his  fraud.  Krumm  v.  Beach,  96 
N.  Y.  398. 

Again  as  to  all  contracts  relating  to  her  separate  estate,  or  made 
in  the  course  of  her  separate  business,  she  stands  at  law  on  the  same 
footing  as  if  unmarried,  and  can  therefore  make  negotiable  paper 
which  will  be  governed  by  the  law  merchant,  and  can  be  sued  upon 
in  the  ordinary  way  by  general  complaint,  and  without  special 
statements.  Frecking  v.  Rolland,  53  N.  Y.  422.  Nor  can  she 
escape  liability  because  she  and  her  husband  are  joint  makers  of 
the  note  sued  on.  In  Frecking  v.  Rolland,  supra,  the  action  was 
on  a  joint  promissory  note  signed  by  the  defendants,  who  were  hus- 
band and  wife.  He  set  up  usury  and  she  set  up  coverture.  The 
court  directed  a  verdict  for  the  wife,  and  the  jury  gave  a  verdict 
against  the  husband.  The.  creditor  appealed.  The  General  Term 
Vol.  LX  —  54 
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affirmed  the  verdict  in  favor  of  the  wife,  and  the  creditor  appealed, 
to  this  court.  Against  the  appeal  it  was  argaed  (ist),  that  being 
a  married  woman  she  was  not  liable  for  the  note  in  suit;, 
(2d)  that  the  complaint  being  general  and  not  specific,  was  insuffi-. 
cient  to  charge  her  property.  Neither  objection  prevailed,  and  the 
judgment  in  her  favor  was  reversed.  There  the  husband,.. acting* 
for  himself  and  as  the  agent  of  his  wife,  borrowed  money  with 
which  to  pay  for  a  factory  bought  by  her.  The  money  was  loaned 
to  them,  and  was  in  part  so  applied.  The  note  was  given  for  the 
money  loaned  and  for  services.  The  court,  in  answering  the  defend- 
ant's objections,  show  that  the  capacity  of  a  married  woman  to 
make  contracts  relating  to  her  separate  business  is  incident  to  the 
power  to  conduct  it,  since  the  latter  would  be  barren  and  useless  if 
disconnected  with  the  right  to  conduct  it  in  the  way  and  by  the 
means  usually.employed.  In  the  case  cited  slie  became  a  joint  con- 
tractor with  her  husband,  but  she  was  as  much  bound  to  perform 
the  joint  engagement  as  if  the  undertaking  had  been  several,  and 
she  did  not  escape  liability  because  her.  joint  coutractor  was  her- 
husband.  It  was  not  necessary  to  inquire  in  that  case  whether  the 
one  paying  could  obtain  contribution  from  the  other,  nor  is  it  nec- 
essary to  go  into  that  question  here.  In  that  case  both  undertook 
to  pay  the  creditor;  in  this  case  both  undertake  to  pay  the  creditor. 
Can  it  make  a  di£Ference  in  the  measure  of  liability  that  in  one- 
case  the  married  woman  entered  in  her  own  name  and  her  husband: 
in  his  name  in  the  execution  of  a  joint  obligation,  and  in  the  other 
case  adopted  a  name  which  represents  a  joint  liability,  which  may 
in  effect  also  be  several?  Partners  are  at  once  principals  and  agents 
—  each  represents  the  other  —  and  if  in  the  relation  of  partnership 
there  are  obligations  which  a  married  woman  cannot  enforce  against 
her  husband,  or  the  husband  against  the  wife,  they  involve  no- 
feature  of  the  present  action,  which  asserts  only  the  obligation  of 
a  debtor  to  discharge  her  debt,  or  the  'oUigatMB  of  a  promisor  ta 
fulfill  her  promise. 

More  like  the  present  case  is  that  of  Scott  v.  Conway,  58  N.  T. 
619,  where,  in  an  action  for  the  price  of  labor  and  materials  supplied 
to  a  theater  carried  on  by  Sarah  O.  Conway  and  her  husband^ 
Frederick  B.,  under  the  name  of  ''Mrs.  F.  B.  Conway's  Brooklyn 
Theater,"  and  in  which  the  wife  and  husband  were  jointly  inter- 
ested, it  was  held  to  be  no  deftose  iigui— tr  one  who  dealt  with 
her  in  ignorance  of  the  partnership  that  she  had  a  dormant  partner^^ 
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and  that  the  rale  was  not  changed  by  the  fact  that  the  partner  was 
her  husband. 

In  Bitter  y.  Raihman,  61  N.  Y.  512,  it  was  held  that  a  married 
woman^  who  in  secret  trust  for  her  hnsband  becomes  a  member  of  a 
copartnership,  is  to  be  regarded  as  the  owner  of  the  interest  she 
represents,  and  might  maintain  an  action  for  the  dissolation  of  the. 
copartnership  and  for  an  acconnting.     The  defendant  in  that  case^ 
denied  that  she  was  a  partner  and  asserted  that  he  alone  was  inters 
ested  in  the  business,  chiiming  that  being  a  married  woman  she  could 
not  in  law  be  his  partner.    The  court  held  otherwise,  and  also  that^ 
having  suffered  herself  to  be  regarded  by  the  public  as  4i  partner, 
she  was  liable  as  such  to  the  creditors  of  the  ostensible  firm,  al** 
though  it  might  be  otherwise  in  reqiect  to  her  husband  and  his* 
creditors.    It  would  seem  therefore  that  by  becoming  a  partner 
either  with  a  husband  or  another  personal  married  woman  loses  no 
right  of  property.     And  no  principle  is  suggested  upon  which  her 
estate  can  be  increased  at  the  expense  of  creditors,  nor  how  either '« 
in  her  own  name  or  in  her  own  name  and  that  of  another,  or  with 
another,  she  can  purchase  goods  on  credit  to  the  advantage  of  her  > 
separate  estate  and  not  become  liable  for  its  payment     In  Coleman'' 
V.  Burr,  93  N.  Y.  17;  s.  o.,  45  Am.  Bep,  160,  cited  by  the  appellant,  ^ 
the  sole  question  was  wh0ther  the  conveyance  of  property  by  the^ 
husband  to  his  wife  was  sustained  by  a  consideration  good  as  against' 
his  creditors,  who  impeached  it.     Here  the  wife  was  as  capable  of-' 
contracting  as  if  she  had  been  unmarried,  as  capable  of  adding  to^ 
her  estate  by  fresh  acquisitions,  and  she  should  not  be  permitted 
to  escape  payment  or  performance  by  joining  to  her  own  name  that ' 
of  her  husband,  or  by  combining  the  two  into  a  firm  or  partnership  > 
name.     It  was  by  that  name  she  chose  to  contract,  and  as  between 
herself  and  creditors  she  is  bound  by  it.     Individuals  may  be  liable ' 
as  partners  to  third  persons,  while  as  between  themselves  they  are 
not.     Here  then  the  question  is  not  between  husband  and  wife, ' 
Assume  that  as  to  and  with  him  she  has  no  capacity,  it  by  no  means 
follows  that  she  shall  not  be  held  upon  a  contract  made  by  him 
upon  a  consideration  opdoving  to  her,  where  a  third  person,  who 
parted  with  that  consideration  in  reliance  upon  ^the  husband's  ap- 
parent —  and  which  turns  out  to  have  been  a  real  agency,  seeks  toi 
enforc0  the  conti*act./  If  the  adoption  of  n  firm  name  was  a'm<k*e 
of)ntrivance  to  carry  oq  the  business  jointly,  and  at  the  same  time 
pat  the  property  acquired  and  added  to  the  wife's  separate  property 
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out  of  the.  reach  of  creditors  dealing  with  either  bona  fide  as  the 
partner  of  the  other^  it  shoald  not  be  permitted  to  have  that  effect. 
If  as  the  testimony  shows,  the  wife  was  the  sole  owner  of  the  prop- 
erty, that  the  husband  had  no  interest  in  it,  but  that  for  conren- 
ienee  they  were  doing  her  business  in  the  name  of  J.  P.  Kinney  &  Ca, 
her  liability  for  a  debt  contracted  in  that  name  is  entirely  consistent 
with  the  fact,  if  it  be  a  fact,  that  aa  between  the  parties  themselTCS 
no  partnership  exists.  This  is  so,  although  the  plaintiff  alleges  in 
the  complaint  that  the  defendants  are  partners,  and  that  allegation 
is  not  denied.  For  the  purposes  of  the  action  it  may  be  true.  The 
plaintiff  gave  credit  to  them  as  such,  but  the  goods  he  sold  were  in. 
tended  by  them  to  be  annexed  to  the  wife's  separate  estate,  and  they 
were  so  annexed.  If  the  arrangement  was  ralid  between  all  parties 
there  is  no  pretense  of  a  defense.  If  invalid  only  as  between  the 
defendants,  the  wife,  who  received  the  fruits  of  the  transaction, 
cannot  as  against  a  creditor  assert  its  invalidity.  Although  married 
she  may  be  estopped  by  her  acts  and  declarations  in  any  matter  in 
respect  of  which  she  is  capable  of  acting  sui  juris,  Bodin$  t.  KiU 
l00n,  53  N.  Y.  93.  In  this  instance  the  plaintiff  proved  the  con- 
tract, that  it  was  made  by  her  authorized  agent  and  that  it  had  ref- 
erence to  the  improvement  and  benefit  of  her  separate  estate.  She 
had  capacity  to  do  all  these  things,  and  if  the  arrangement,  which  led 
to  the  use  of  her  husband's  name  as  joint  promisor  or  partner,  was^ 
beyond  her  power  to  enter  into,  she  must  meet  that  liability  without; 
regard  to  any  question  whether  her  husband  is  also  liable,  or  as  to 
what  rights  of  indemnity,  or  otherwise,  she  might  have  against 
him.  She  was  a  principal  and  he  was  her  agent.  He  neither  ex- 
ceeded his  power  nor  were  his  acts  to  her  prejudice,  and  if  by  reason 
of  any  technical  incapacity  they  could  not  contract  with  each  other, 
or  together  as  constituting  thai  artificial  entity,  a  firm  or  copart- 
nership (a  question  we  do  not  decide),  she  is  liable  and  the  contract 
enforceable  against  her  in  favor  of  the  plaintiff  whose  property  has 
been  added  to  her  estate  upon  the  strength  of  a  promise  made  in 
her  name  by  her  authorized  agent. 

We  think  the  court  erred  in  directing  judgment  for  the  defend- 
ant. It  should  be  reversed  and  the  plaintiff  have  judgment  upon 
the  verdict. 

All  concur.  JudgtnefU  aceordingljf. 
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GHBI8TEK80K  Y.   EkO. 
(106  N.  T.  97.) 

CoTporatian  — gratuUoxu  itock — UabUUy  ofhMerio  tredUar, 

A  oorporation  transferred  shares  of  its  stock  aad  its  bonds  to  the  defendant 
gratuitoQsly.  The  defendant  sold  the  bonds.  None  of  the  property  of  the 
corporation  had  been  applied  in  payment  of  the  bonds.  HM,  that  a  cred- 
itor of  the  corporation  could  not  compel  the  defendant  to  paj  for  the  stock 
or  aocoant  for  the  bonds. 

ACTION  by  a  judgment-creditor  of  a  corporation  to  compel  a 
stockholder  to  pay  for  stock  and  account  for  bonds.    The 
opinion  states  the  point     The  plaintifF  had  judgment  below. 

William  Man,  for  appellant. 

C.  E.  JVacy,  for  respondent. 

Andrews,  J.  The  judgment  below  proceeds  on  the  ground  that 
the  forty  per  cent  credited  as  paid  on  the  twenty-five  shares  of  stock 
of  the  Illinois  and  St.  Louis  Bridge  Company,  issued  to  the  de^ 
fendant  Eno  in  IhTI,  but  which  was  not  in  fact  paid,  and  also  the 
sum  of  $5,332. 16«  realized  by  him  on  the  sale  of  second  mortgage 
bonds  of  the  company,  received  as  his  share  on  the  distribution  of 
the  same  among  stockholders,  pursuant  to  the  resolution  of  the 
company  of  December  'ZO,  1871,  were  equitable  assets  in  the  hands 
of  the  defendant  Eno,  applicable  to  the  payment  of  the  debts  of  the 
corporation,  and  which  the  plaintiff,  as  a  judgment  and  execution 
creditor,  may  reach  in  this  action  and  have  applied  to  the  satisfac- 
tion of  his  judgment.  It  is  very  plain,  upon  the  facts,  that  the 
plaintiff,  in  asserting  this  clairn,  cannot  stand  upon  any  right  exist- 
ing in  the  corporation  itself  to  proceed  against  the  defendant  Kno. 
The  transactions  by  whiuh  he  acquired  the  shares  as  paid  up  shares 
to  the  extent  of  forty  per  ci*nt  of  th'ir  nominal  amount,  and  re^ 
oeived  the  bonds,  created  no  obligation  as  between  him  and  the 
comjiany  to  pay  the  amount  unpaid  du  tlio  stock  or  to  account  to 
the  company  for  the  bonds  ;:•  rlieir  proceeds.  As  between  Eno  and 
the  company  it  was  not  indMided  that  the  former  should  be  account- 
able to  the  company  for  he  amount  unpaid  on  the  stock  or  for  the 
bonds.    Viewing  the  transactions  in  the  light  most  favorable  to  the 
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plaintiff,  the  credit  on  the  stock  and  the  transfer  of  the  bonds  were 
intended  as  a  gratuity  to  the  stockholders  who  had  been  called 
upon  to  pay  calls  upon  their  original  subscriptions  in  excess  of  what 
was  expected  and  of  what  was  represented  would  be  necessary  at 
the  commencement  of  the  enterprise.  There  can  be  no  doubt  tliat 
as  between  the  corporation  and  its  stockholders  these  transactions 
were  binding  according  to  the  actual  intention.  The  corporation 
itself  would  haye  no  standing  to  demand  that  the  defendant  Eno 
should  pay  the  forty  per  cent  on  the  stock  which  it  ac^knowledged 
had  been  paid,  or  that  he  should  account  for  the  proceeds  of  the 
bonds.  The  claim  of  the  plaintiff  therefore  must  be  maintained, 
if  at  all,  not  in  right  of  the  corporation,  or  by  way  of  equitable 
Subrogation  to  any  right  of  the  corporation  against  Eno,  but  in  hos- 
tility to  the  arrangement  between  them,  under  which  he  received 
the  stock  and  bonds.  The  plaintiff,  to  entitle  himself  to  the  relief 
demanded,  is  compelled  to  maintain,  that  as  a  creditor  of  the  cor- 
poration he  has  rights  superior  to.  those  of  the  corporation  itself 
and  may  hold  the  defendant  to  account  for  the  unpaid  forty  per 
•cent  on  the  stock  as  though  he  had  been  a  subscriber  therefor,  and 
for  the  proceeds  of  the  bonds  as  though  he  had  purchased  them  of 
the  corporation,  or  had  sold  them  on  its  account.  So  fat*  as  re* 
«pects  the  claim  to  recorer  the  forty  per  cent  unpaid  on  the  twenty- 
five  shares  of  stock,  we  understand  it  is  plaeed,  by  the  learned  conn* 
sel  for  the  plaintiff,  mainly  on  the  proposition  that  the  capital 
stock  of  a  corporation  is  a  trust  fund  for  the  security  of  creditors, 
which  cannot  be  given  away  or  distributed  among  stockholders  so 
long  as  debts  of  the  corporation  remain  unpaid,  and  that  the  trans- 
action in  question  was  a  violation  of  this  principle.  The  general 
principle  asserted  is  doubtless  well  founded,  but  if  it  had  an  ap- 
propriate application  in  the  present  case,  the  plaintiff  would  en- 
counter some  difficulty  under  the  authorities  in  this  btate,  in  main- 
taining a  separate  action  as  an  individual  creditor  of  the  corporation 
to  reach  assets  which  constitute  a  trust  fund,  not  for  the  protection 
of  one  creditor  only,  but  equally  for  all  the  creditors  of  the  corpo- 
ration. Oriffith  V.  Mangantf  73  N.  Y.  611,  and  cases  cited.  But 
passing  this,  we  are  of  opinion  that  the  forty  per  cent,  credited  on 
the  twenty-five  shares  of  stock  issued  to  the  defendant  Eno,  can* 
not  be  considered  as,  and  does  not  constitute  a  trust  fund  appli- 
cable to  the  payment  of  creditors.  The  capital  of  a  corporation 
consists  of  its  funds,  securities,  credits  and    property  of    what- 
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ever  kind  which  it  possesses.  The  word  ''capital''  applied  to  cor- 
porations is  often  used  interchangeably  with  the  words  '*  capital 
dtock/'  and  both  are  frequently  used  to  express  the  same  thing — 
the  property  and  assets  of  the  corporation.  Strictly,  the  capital  stock 
of  a  corporation  is  the  money  contributed  by  the  corporators  to  the 
capital,  and  is  usually  represented  by  shares  issued  to  subscribers 
to  the  stock  on  the  initiation  of  the  corporate  enterprise.  See 
Burrdll  t.  Bushwick  R.  Co,^  75  N.  Y.  211,  212,  and  cases  cited. 
It  may  be  admitted  that  the  liability  of  subscribers  on '  unpaid 
stock  subscriptions  constitutes  an  asset  of  the  corporation,  which 
cannot  bd  surrendered  or  given  up  by  the  corporation  without  con- 
sideration, to  the  prejudice  of  creditors.  It  is  not  claimed  that 
there  is  any  express  prohibition  in  the  charter  of  the  bridge  com- 
pany against  issuing  shares  purporting  to  be  fully  paid  without 
actual  payment.  The  charter  authorizes  books  of  subscription  to 
the  stock  to  be  opened.  The  most  that  could  be  claimed  from  this 
provision  is  that  by  implication  it  prohibits  the  issue  of  stock  ex* 
oept  to  actual  subscribers  who  should  undertake  to  pay  the  nominal 
amount  6f  the  shares  when  required.  There  is  no  pretense  that 
the  defendant  Eno  ever  subscribed  for  the  twenty-five  shares  of 
bonus  stock  (so  called),  or  entered  into  any  engagement  to  pay  the 
forty  per  cent  credited  thereon.  This  was  distinctly  contrary  to 
the  intention  of  all  parties.  The  plaintiff  seeks  to  charge  him  as 
though  he  had  subscribed  for  the  stock  and  entered  into  a  contract 
obligation  with  the  company  to  pay  the  forty  per  cent.  We  can 
see  no  ground  upoh  which  he  can  be  made  to  respond  to  the  cred- 
itors of  the  company  as  upon  an  unpaid  subscription.  Assuming 
that  the  transaction  as  to  the  company  was  uUra  vireSy  or  that  it 
could  not  give  away  its  shares,  the  transaction  in  that  view  was 
simply  a  nullity,  and  Eno  got  nothing  as  against  any  one  entitled 
to  question  the  transaction.  But  it  did  not  convert  him  into  a 
debtor  of  the  company  for  the  forty  per  cent.  He  entered  into 
no  contract  to  pay  it.  He  had  received  nothing  on  account  of  the 
twenty-five  shares,  and  it  is  not  claimed  that  the  charter  in  terms 
imposes  the  liability  claimed.  The  unissued  shares  of  a  corporation 
are  not  assets.  When  issued  they  represent  a  proportionate  interest 
in  the  shareholder  in  the  corporate  property — an  interest  however 
subordinate  to  the  claims  of  creditors.  There  are  unquestioned 
public  evils  growing  out  of  the  creation  and  multiplication  of 
shares  of  stock  in  corporations  not  based  upon  corporate  property. 
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The  remedy  is  with  the  legislature.  Bat  the  liability  of  a 
holder  to  pay  for  stock  does  not  arise  out  of  his  relation,  but  de- 
pends upon  his  contract,  express  or  implied,  or  upon  some  statute^ 
and  in  the  absence  of  either  of  these  grounds  of  liability,  we  do 
not  perceive  how  a  person  to  whom  shares  have  been  issued  as  a 
grataity  has,  by  accepting  them,  committed  any  wrong  upon  cred- 
itors, or  made  himself  liable  to  pay  the  nominal  face  of  the  shares 
as  ujion  a  subscription  or  contract  Seymour  v.  SturgesSy  26  N.  Y. 
134;  In  re  Western  Canada  Oil  Co.,  1  Ch.  Div.  115;  Waterhouw 
T.  Jamieson,  L.  B.,  2  H.  L.  (Sc.)  29.  The  question  as  to  the  right 
of  the  plaintiff  to  compel  the  defendant  to  account  for  the  sum 
realized  by  him  on  the  sale  of  the  bonds  is  affected  by  the  fatal 
difficulty  that  the  defendant  has  received  nothing  from  the  corpo- 
ration except  its  promise  to  pay,  which  has  never  been  performed. 
The  plaintiff  has  withdrawn  nothing  from  the  funds  of  the  com- 
pany on  account  of  the  bonds  (unless  it  may  be  a  sum  repror 
sented  by  a  single  interest  coupon)  and  creditors  have  not  been 
prejudiced  by  the  transaction.  It  is  alleged,  and  it  was  offered 
to  be  proved  that  the  property  of  the  company  had  been  sold  on 
the  foreclosure  of  the  first  mortgage.  It  is  unnecessary  to  con- 
sider what  the  rights  or  liabilities  of  the  defendant  would  be  in 
respect  to  the  bonds  as  between  himself  and  other  creditors  of  the 
corporation  on  a  distribution  of  assets,  or  if  it  had  appeared  that 
the  corporation  had  paid  the  bonds  issued  to  the  defendant. 
The  situation  in  either  of  these  aspects  is  not  presented.  This 
is  not  a  case  of  following  assets  of  a  corporation  wrongfully  trans- 
ferred. The  defendant  had  received  none  of  the  funds  or  assets  of 
the  company  available  to  creditors.  The  loss  on  the  bonds  falla 
on  those  who  have  purchased  them  relying  on  the  credit  of  the  cor- 
poration. The  situation  of  the  general  creditors  has  not,  so  far  aa 
appears,  been  affected  by  the  fact  that  the  company  received  noth- 
ing for  the  bonds.  The  statute  of  Missouri,  the  State  from  which 
the  bridge  company  in  part  derives  its  existence,  authorizes  a  cred- 
itor of  a  corporation,  who  shall  have  obtained  judgment  against  it, 
upon  which  an  execution  has  been  returned  nulla  bona,  to  issue 
execution  thereon  against  any  stockholder  to  an  extent  equal  in 
amount  tot  the  amount  of  stock  held  by  him  '^  together  with  any 
amoant  unpaid  thereon.^  The  courts  of  Missouri  on  an  application 
under  this  statute  for  leave  to  issue  execution  against  a  person  who 
was  a  director  and  stockholder  in  the  bridge  company,  who  had 
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received  bonus  stock  and  bonds,  granted  the  application  and  came 
to  the  conclusion  that  the  forty  per  cent  credited  on  the  stock  could 
be  regarded  as  the  amount  unpaid  thereon  within  the  statute, 
and  that  the  amount  received  on  the  bonds  was  also  recover- 
able. Skrainka  y.  Allen,  7  Ho.  App.  434,  435;  6.  a,  66  Mo.  384. 
The  statutory  remedy  is  of  course  not  available  in  this  State. 
I/nory  v.  Inman,  46  N.  T.  119,  120.  The  court  seems  to  have 
given  much  weight  to  the  fiduciary  and  trust  relation  existing 
between  a  director  of  a  corporation  and  its  creditors.  That  relation 
did  not  exist  between  the  defendant  Eno  and  the  creditors  of  the 
company.  He  was  a  stockholder  simply,  and  no  trust  relation 
exists  between  a  stockholder  in  a  corporation  and  its  creditors. 
The  decision  in  Missouri  may  stand  on  its  special  circumstances, 
bnt  it  is  not  controlling  in  the  case  before  ns. 

We  are  of  opinion  that  the  judgment  appealed  from  is  erroneous 
and  that  it  should  therefore  be  reversed  and  a  new  trial  ordered. 

All  concur.  Judgment  revereed. 


LaVFLUT  ▼.  BUFVALO  AKD  SOUTHWESTBBN   BA.ILB0AD  OOMPAKT. 

(106K.T.181) 

BaQroad  —  negUgenee  —  conetrticticn  ofplaitfarm  and  ca/r-eUpe. 

Hm  plaiBtM,  in  aHemptinn^  to  stop  from  a  ear  on  defendant's  railroad  to  a 
station  platform,  fell  hetween  the  steps  and  the  platform  and  was  injured. 
The  car-steps  and  platform  were  oonstracted  in  the  ordinary  way,  the  inter> 
vening  space  being  no  more  than  was  necessary,  and  no  accident  of  the  kind 
had  happened  before.    HM,  that  the  action  conld  not  be  maintained. 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

George  0.  Greene,  for  appellant. 

Wm.  3.  Oliver,  for  respondent.  . 

Earl,  J.  This  action  was  brought  to  recover  damages  for  in- 
juries  sustained  by  the  plaintiff  in  alighting  from  one  of  the  defend^ 
ant's  can,  and  the  circumstances  of  the  accident  are  as  follows: 
The  train  in  which  she  was  a  passenger  reached  the  station  at  Day-- 

ton,  in  this  State,  on  the  20th  day  of  January,  1880,  at  eight  o'clock 
Vol.  LX  — 66 
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in  the  eyening,  and  she  left  the  car  for  the  purpose  of  changing  to 
another  train  at  that  place,  and  in  her  effort  to  step  from  the  car 
to  the  station  platform,  she  fell  between  it  and  the  car,  and  sus- 
tained the  injuries  of  which  she  complains.  She  alleges  that  the 
space  between  the  platform  and  the  car  was  too  groat,  and  that  in 
consequence  thereof,  when  she  stepped  off  from  the  car,  she  failed 
to  reach  the  platform,  and  was  thus  caused  to  fall.  There  is  no 
complaint  that  the  platform  was  out  of  repair,  or  that  it  was  improp- 
erly constructed.  The  only  complaint  is  that  it  was  too  far  from 
the  car.  The  platform  was  two  and  one-half  feet  higher  than  the 
top  of  the  iron  rail,  and  about  three  feet  above  the  top  of  the 
ground.  The  distance  between  the  outer  line  of  the  car  and  the 
platform  was  eleven  inches.  There  were*  three  steps  at  the  end  of 
the  car,  and  the  lower  one  was  eight  inches  below  the  top  of  the 
platform  and  one  foot  and  seven  inches  from  the  side  thereof.  The 
second  step  was  two  feet  and  two  inches  from  the  side  of  the  plat- 
form and  about  four  inches  lower  than  the  top  thereof.  The  height 
of  the  platform  of  the  car  above  the  iron  rails  was  about  four  feet. 
The  plaintiff  passed  out  of  the  car  on  to  the  car  platform  and  then 
to  the  second  step,  and  without  having  hold  of  the  iron  railing  on 
either  side  and  without  looking  to  see  the  station  platform,  she 
stepped  out,  and  failing  to  reach  it,  fell. 

There  was  no  proof  that  the  platform  was  not  constructed  in  the 
ordinary  way,  nor  that  the  space  between  it  and  the  car  was  any 
greater  than  the  exigencies  of  the  business  and  the  operations  of  the 
railroad  required.  There  was  no  evidence  that  any  accident  had 
ever  happened  at  that  station  before  on  account  of  the  construction 
of  the  platform,  or  that  there  had  ever  been  any  complaint  in  refer- 
ence to  it.  On  the  contrary  the  evidence  shows  that  the  platform 
had  been  used  for  many  years  by  men,  women  and  children,  and 
that  no  one  but  the  plaintiff  had  ever  been  injured  or  had  suffered 
any  inconvenience  on  account  of  the  distance  of  the  platform  from 
the  cars.  Thousands  of  men,  women  and  children  must  have  passed 
from  the  cars  to  this  platform  in  entire  safety.  Under  such  cir- 
cumstances how  can  it  be  properly  said  that  the  defendant  wa« 
guilty  of  any  carelessness  in  its  construction  and  maintenance  ?  It 
was  not  bound  so  to  construct  this  platform  as  to  make  accidents  to 
passengers  using  the  same  impossible,  or  to  use  the  highest  degree 
of  diligence  to  make  it  safe,  convenient  and  useful.  It  was  bound 
simply  to  exercise  ordinary  care,  in  view  of  the  dangers  attendin^i^ 
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ito  use,  to  make  it  reasonably  adequate  for  the  purpose  to  which  it 
was  deyoted.  In  the  case  of  a  platform  which  had  always  been 
safe,  and  answered  its  purpose  for  men,  women  and  children,  in  all 
kinds  of  weather,  by  night  and  by  day,  for  many  years,  what  w.aa 
there  to  suggest  to  any  prudent  person  any  change  or  improvement 
for  the  purpose  of  making  it  more  safe  or  convenient?  In  the  case 
of  Daugan  y.  Champlain  Transpitrtation  Cumpany,  50  N.  Y.  1,  the 
phiintifTs  intestate,  a  passenger,  slipped  under  the  gangway  rail  of 
a  steamboat,  fell  overboard  and  was  drowned;  and  it  appeared  that 
aU  the  boats  upon  Lake  Ohamplain  were  constructed  in  the  same 
manner,  that  they  had  been  so  run  for  many  years,,  and  there  was 
no  proof  tending  to  show  that  any  one  had  ever  before  gone  over-, 
board  in  that  way.  And  it  was  held  that  the  plaintiff  was  properly 
nonsuited.  Oboveb,  J.,  writing  the  opinion,  said:  **  It  will  be^ 
seen  that  the  only  proof  of  negligence  was  the  omission  to  inclose 
the  space  between  the  railing  and  deck  so  as  to  preclude  the  possi- 
bility of  slipping  under  it.  Had  there  been  any  proof  tending  to 
show  that  any  such  danger  would  be  apprahended  by  a  reasonable, 
prudent  person,  the  evidence  should  have  been  submitted  to  the 
jury.  But  the  evidence  showed  that  all  the  passenger  boats  upon 
the  lake  had  been  constructed  and  run  in  the  same  way  in  this  re« 
spect;  that  boats  had  so  been  run  for  a  great  number  of  years,  and 
there  was  no  proof  tending  to  show  that  any  one  had  ever  before 
fallen  and  gone  overboard  under  the  railing,  or  that  any  such  dan* 
ger  had  been  apprehended  by  any  one.  It  is  obvious  that  no  such 
thing  was  likely  to  occur/'  In  Loflu$  v.  Union  Ferry  Co,^  84  N.. 
T.  455;  a.  c,  38  Am.  Bep.  533,  the  plaintiff's  intestate,  a  child  six 
years  old,  while  leaving  one  of  defendant's  boats,  fell  through  one 
of  the  openings  in  the  guai*d  rails  into  the  water  and  was  drowned. 
The  plaintiff  recovered,  and  it  was  held  that  the  yerdict  was  prop- 
erly set  aside.  Ain>BBW8,  J.,  writing  the  opinion  of  the  court, 
said:  ''  The  law  does  not  impose  upon  the  defendant  the  duty  of 
so  providing  for  the  safety  of  passengers  that  they  shall  encounter 
no  possible  danger,  and  meet  with  no  casualty  in  the  use  of  appli- 
ances provided  for  it.  It  was  possible  for  the  defendant  so  to 
have  constructed  the  guard  that  such  an  accident  as  this  could  not 
have  happened,  and  this,  so  far  as  appears,  could  have  been  done 
without  unreasonable  expense  or  trouble. 

If  the  defendant  ought  to  have  foreseen  that  such  an  accident 
might  happen,  or  such  an  accident  could  have  reasonably  been  an* 
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ticipated,  the  omission  to  provide  against  it  would  be  actionable 
negligence.  But  the  facts  rebut  any  inference  of  negligence  on  this 
ground.  The  company  had  the  experience  of  years  certifying  to 
the  snfficiency  of  the  guard.  That  it  was  possible  for  a  child,  even 
a  man,  to  get  through  the  opening  was  apparent  enough.  But  that 
this  was  likely  to  occur  was  negatiyed  by  the  fact  thai  multitudes 
of  persons  had  passed  over  the  bridge  without  the  occurrence  of 
such  a  casualty. '^  In  Burke  ▼.  Wiiherbee,  98  N.  Y.  562,  while  an 
empty  car  was  descending  a  mine  the  hook  which  fastened  it  to  the 
cable  became  detached  from  the  car  and  it  ran  down  the  mine 
and  killed  plaintiff's  intestate.  The  judgment  for  plaintiff  was 
reyersed  because  there  was  not  sufficient  proof  of  actionable  negli- 
gence on  the  part  of  the  defendants.  The  judge  writing  the 
opinion  said  :  *^  In  this  mine  alone,  cars  drawn  by  hook  must  have 
made  several  hundred  thousand  passages  without  a  single  accident. 
What  more  could  any  reasonable  or  prudent  man  have  to  justify 
him  in  believing  that  this  convenient  appliance  was  also  a  safe  and 
proper  one?  What  greater  or  different  test  could  it  have  been  sub- 
jected to  before  a  mine  owner  could  use  it  without  the  imputation 
of  negligence  ?  It  seems  to  us  quite  inadmissible,  if  not  preposter- 
ous, to  attribute  negligence  to  a  mine  owner  for  using  an  imple- 
ment which  had  been  employed  in  different  mines,  and  which  under 
varying  conditions,  upon  countless  occasions,  uniformly  answered 
its  purpose  without  injury  to  any  one.'^  The  application  of  these 
authorities  to  this  case  is  quite  obvious.  No  structure  is  ever  so 
made  that  it  may  not  be  made  safer.  But  as  a  general  rule,  when 
an  appliance  or  machine  or  structure,  not  obviously  dangerous,  has 
been  in  daily  use  for  years,  and  has  uniformly  proved  adequate, 
safe  and  convenient,  its  use  may  be  continued  without  the  imputa- 
tion of  culpable  imprudence  or  carelessness. 

On  the  evening  when  this  accident  happened,  the  evidence  tends 
to  show  that  it  was  dark,  and  that  the  platform  was  not  plainly 
visible.  It  was  somewhat  lighted  by  light  which  came  from  the 
car  windows,  the  depot  windows  and  a  lantern  in  the  hands  of 
the  conductor;  and  it  does  not  appear  that  it  was  ever  lighted 
in  any  other  way,  or  that  it  was  usual  to  light  such  platforms 
in  any  other  way.  The  fact  that  it  was  dark  made  it  incumbent 
upon  the  plaintiff  to  take  the  greater  care.  She  could  have 
kept  hold  of  the  iron  railing  until  her  foot  touched  the  plat- 
form, and  then  she  would  have  been  safe.     It  was  no^  the  duty 
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of  ihe  defendaDt  to  famish  some  one  to  aid  her  in  alighting  from 
the  car. 

There  was  some  proof  that  about  the  time  the  plaintiff  attempted 
to  step  from  the  car  upon  the  platform,  there  was  a  slight  jerk  or 
jar  of  the  car;  but  it  does  not  appear  that  that  had  any  thing  what- 
ever to  do  with  the  accident. 

A  careful  consideration  therefore  of  the  whole  case  as  it  appears 
in  this  record,  has  led  us  to  the  conclusion  that  the  defendant  is 
not  legally  responsible  for  the  accident  which  befell  the  plaintiff. 

It  was  a  misadventure  and  no  rule  of  law  will  permit  her  to 
charge  the  misfortune,  in  whole  or  in  part,  to  the  defendant. 

The  judgment  should  therefore  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  event. 

All  concur.  Judgment  rwened. 


DbUCKB  y.  HA.NHATTA.N  BA.ILWA.T  OOMPAlTr. 

(106N.  T.  187.) 

Damaget  ~-  eUnaUd  railway  —  diminution  of  Jnuintu, ' 

tn  an  action  against  an  elevated  street  railway  by  an  adjacent  lot  owner  for 
damages  by  occupation  of  tbe  street,  evidence  is  competent  to  show  that  since 
the  building  of  the  railroad  the  trade  and  business  of  the  street  has  dimin- 
ished and  changed. 

It  appeared  that  the  result  was  partly  due  to- a  tendency  in  business  to  more 
"up  town."  HM,  that  it  was  for  a  Jury  to  estimate  the  proportion  of  loss 
chargeable  to  the  defendant,  and  that  a  recovery  for  such  estimated  loss  was 
proper. 

k  CTION  for  injury  to  plaintiff's  land  by  occupation  of  a  street 
/\  by  defendant's  railway.  The  head-note  and  opinion  show 
the  points.     The  plaintiff  had  judgment  below. 

Julien  T.  Davies^  Edward  S.  liapaUo  and  Charles  A.  Oardin&r, 
for  appellant 

Roger  Foster j  for  respondent. 

Finch,  J.  [Omitting  a  minor  point.]  The  further  question 
raised  respected  the  proof  of  damages.  The  action  shaped  itself 
into  one  of  trespass  lor  the  occupation  and  impairment  of  plain- 
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tiff's  easement  for  the  period  beginning  with  the  constrnction  of 
the  road  and  ending  with  the  comuiencement  of  the  suit  In  the 
case  of  Lahr  t.  Metropolitan  Elevated  R.  Co.,  104  N.  Y.  268, 
thi*ee  out  of  five  members  of  the  coart  voting  in  the  case  pat 
the  rale  of  damages  upon  the  proposition  that  the  road  and  ita 
operation  imposed  npon  the  street  an  anaathorized  use,  and 
were  illegal  and  wholly  a  trespass  as  against  abatting  owners 
not  duly  compensated.  As  a  logical  conseqnenoe  the  majority 
held  that  the  damages  recoyerable  included  whatever  of  injuiy 
or  inconvenience  resulted  from  the  structure  itself,  or  were  in- 
cidental to  its  use.  This  rule  opened  the  door  to  proof  of  every 
injury  traceable  to  the  road  or  its  operation,  and  was  said  to  be 
that  ''however  the  damage  may  be  inflicted,  provided  it  be  effected 
by  an  unlawful  use  of  the  street,  it  constituted  a  trespass,  ren- 
dering the  wrong-doer  liable  for  the  consequences  of  his  acts.** 
Under  that  rule  none  of  the  evidence  offered  was  inadmissible, 
for  it  aU  tended  to  show  how  far  and  in  what  manner  the  plaintiff 
had  been  injured  by  the  trespass.  But  the  then  minority  of  the 
court  favored  a  narrower  nile  of  damages.  Yielding,  as  in  duty 
bound,  to  the  authority  of  the  Story  case,  they  admitted  that  so  fkr 
as  the  road,  by  its  construction  or  use,  took  or  destroyed  or  impaired 
^he  abutter's  easement  of  light,  air  and  access,  it  was  a  trespasser, 
but  .maintained  that  beyond  that,  and  for  consequential  damages 
which. did  not  touch  the  easement  or  invade  its  enjoyment,  it  was 
not  a  trespasser,  but  stood  under  the  protection  of  the  general  rule 
treeing  it  from  liability  for  any  incidental  injury  or  annoyance 
resulting  from  its  careful  and  lawful  operation.  But  even  that 
restricted  rule,  which  has  not  as  yet  received  the  sanction  of  the 
court,  appears  not  to  have  been  violated  upon  the  trial  of  this  action. 
The  judge  charged '' that  nothing  is  recoverable  except  for  inter- 
ference  with  and  occupation  of  plaintiff's  light,  air  and  access;  '^ 
that  no  damages  could  be  recovered  fer  negligence  in  the  constrnc- 
tion or  operation  of  the  road  since  no  such  cause  of  action  was 
pleaded,  and  that  it  made  no  difference  in  the  measure  of  damages 
that  the  defendant  had  not  acquired  title  by  condemnation  proceed- 
ings. The  appellant  does  not  complain  of  this  charge,  or  the  measure 
of  damages  applied,  but  does  complain  that  evidence  was  admitted 
going  quite  beyond  its  boundaries.  We  are  of  a  different  opinion. 
Objection  was  made  to  the  proof  that  since  the  building  of  the 
elevated  road  the  trade  and  business  of  Division  street  had  fallen 
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off,  and  the  cnrrent  of  custom  had  largely  lessened  in  yolume  and 
changed  in  character,  and  n^wn  the  ground  that  injury  to  the 
plaintiff  and  not  to  his  neighbors  was  alone  material.  But  to' 
measure  and  appreciate  that  individual  loss,  the  nature  and  extent 
of  the  general  injury  was  necessarily  to  be  considered.  To  asoer- 
tain  how  much  the  plaintiff  was  harmed  by  the  impairment  of  his 
easement  required  a  survey  of  the  general  facts,  and  a  deduction 
from  them  of  the  particular  and  special  damage  to  be  estimated. 
The  evidence  tended  to  show,  that  by  reason  of  the  falling  off  of 
business,  rental  values  on  the  street  had  seriously  diminished,  but 
also  established  that  this  result  was  due  in  part  to  a  tendency  of 
business  to  move  '*  up  town,''  with  which  the  elevated  roads  had 
nothing  to  do.  How  much  of  the  diminution  of  rental  values  was 
due  to  the  construction  and  operation  of  the  elevated  roads,  and 
what  part  of  that  portion  was  caused  by  the  impairment  of  plain- 
tiff's easement,  was  the  problem  of  damages,  and  could  only  be 
solved  by  taking  into  view  the  general  loss  and  its  nature  and  ex- 
tent, and  then  estimating  out  of  it  the  part  or  share  suffered  by  the 
plaintiff  from  the  taking  or  impairment  of  his  easement. 

But  that  it  is  said  could  not  be  done  with  any  certainty  or  pre- 
cision, and  left  the  jury  to  guess  and  speculate  in  reaching  a  result. 
It  is  often  the  case  that  damages  cannot  be  estimated  with  precision 
and  the  basis  of  accurate  calculation  is  wanting  and  inadequate. 
That  is  notably  true  in  many  cases  of  personal  injuries.  Such  evi- 
dence as  can  be  given  should  be  given,  and  facts  naturally  tending 
to  elucidate  the  extent  of  loss  should  not  be  withheld.  But  when 
all  the  proof,  which  in  the  nature  of  the  case  is  fairly  possible  has 
been  pven,  the  good  sense  of  a  jury  must  provide  the  answer,  and 
it  is  no  defense  that  such  judgment  involves  more  or  less  of  esti- 
mate and  opinion,  having  very  little  to  guide  it.  That  criticism 
has  no  force  in  the  mouth  of  the  wrong-doer  when  all  reasonable 
data  have  been  furnished  for  consideration.  If  we  inquire  further 
into  the  details  of  the  injury  suffered  we  shall  find  that  no  proof 
was  objected  to  which  should  have  been  rejected  even  under  the 
narrower  and  more  restricted  rule  above  suggested.  Smoke  and 
gases,  ashes  and  cinders  affect  and  impair  the  easement  of  air. 
The  structure  itself  and  the  passage  of  cars  lessen,  the  easement  of 
light.  The  drippings  of  oil  and  water  and  possibly  the  frequent 
ooiumna  interfere  with  convenience  of  access.  These  are  elements 
of  damage  even  though  the  necessary  concomitants  of  the  construe- 
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tioQ  and  operation  of  the  road,  and  not  the  product  of  negligence, 
for  they  abridge  the  land  owner's  easement,  and  to  that  extent,  at 
least,  are  sabjects  for  redress  in  an  action  for  damages.  There  re- 
mains bat  the  annoyance  of  noise  and  vibration  of  the  buildings, 
among  the  specific  injuries  mentioned  on  the  trial.  But  no  objection 
or  exception  selected  these  out  as  improper  elements  in  the  proof 
of  damage,  and  the  question  which  might  involve  the  difference  of 
opinion  among  us  is  not  here  presented. 

The  judgment  should  be  aflBrmed,  with  costs. 

Judgment  affirmed. 

All  concur,  except  Bapallo  and  Peckham,  JJ.,  not  voting. 


Bavk  of  Batatia  y.  New  York,  Lakb  Ebib  and  Wbstb&it 
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006  N.  T.  196.) 
Carrier — agent  ^bitt  of  lading -^goodi  nai  reeei9ed. 

A  carrier  having  authorized  an  agent  to  issue  bills  of  lading  in  its  name  on 
xeceipt  of  propertj  for  transportation,  is  liable  apon  a  bill  of  lading  lasned 
b/  such  agent,  and  transferred  by  the  shipper  to  one  who  on  the  faith  of  it 
has  discounted  s  draft  on  the  condgnee,  although  no  propertj  was  received 
by  the  carrier.* 

ACTION  of  damages  for  wrongful  issne  of  bills  of  lading.    The 
opinion  states  the  facts.    The  plaintiff  had  judgment  below. 

B.  C.  Sprague,  for  appellant 

H.  E.  Sickeh,  for  respondent 

Finch,  J.  It  is  a  settled  doctrine  of  the  law  of  agency  in  this 
State  that  where  the  principal  has  clothed  his  agent  with  power  to 
do  an  act  upon  the  existence  of  some  extrinsic  fact  necessarily  and 
peculiarly  within  the  knowledge  of  the  agent,  and  of  the  existence 
of  which  the  act  of  executing  the  power  is  itself  a  representation, 
a  third  person  dealing  with  such  agent  in  entire  good  faith,  pur- 
suant to  the  apparent  power,  may  rely  upon  the  representation, 
and  the  principal  is  estopped  from  denying  its  truth  to  his  prejudice. 

•  See  Blackr7 Wilmington,  eU,,  B.  Co.  (9d  N.  C.  4d),  53  Am.  Rep.  450,  and 
note,  468. 
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North  River  Bank  v.  Ayniar,  3  Hill,  262;  Oriswold  v.  Haven^  25 
N.  Y.  695,  601;  s.  c,  82  Am.  Dec.  380;  N,  T.  dt  K  H.  R.  Co,  v. 
SAuyhr,  34  N.  Y.  30;  Armour  v.  M.  C.  R.  Co.,  65  N.  Y.  11;  s.  c,  22 
Am.  Rep.  603.  A  discussion  of  that  doctrine  is  no  longer  needed 
or  permissible  in  this  court,  since  it  has  survfyed  an  inquiry  of  the 
most  ezhaustiYc  character,  and  an  assault  remarkable  for  its  per- 
sistence and  vigor.  If  there  be  any  exception  to  the  rule  within 
oar  jurisdiction  it  arises  in  the  case  of  municipal  corporations 
whose  structure  and  functions  are  sometimes  claimed  to  justify  a 
more  restricted  liability.  The  application  of  this  rule  to  the  case 
at  bar  has  determined  it  in  favor  of  the  plaintiffs  and  wo  approye 
of  that  conclusion. 

One  Weiss  was  the  local  freight  agent  of  the  defendant  corpora- 
tion at  Batavia,  whose  duty  and  authority  it  was  to  receive  and 
forward  freight  over  the  defendant's  road,  giving  a  bill  of  lading 
therefor,  specifying  the  terms  of  the  shipment,  but  having  no  right 
to  issue  such  bills  except  upon  the  actual  receipt  of  the  property 
for  transportation.  He  issued  bills  of  lading  for  sixty-five  barrels 
of  beans  to  one  Williams,  describing  them  as  received  to  be 
forwarded  to  one  Gomstock,  as  consignee  but  adding  with  reference 
to  the  packages  that  their  contents  were  unknown.  Williams  drew 
a  draft  on  the  consignee,  and  procured  the  money  upon  it  of  the 
plaintiff  by  transferring  the  bills  of  lading  to  secure  its  ultimate 
payment.  It  turned  out  that  no  barrels  of  beans  were  shipped  by 
Williams,  or  delivered  to  the  defendant,  and  the  bills  of  lading  were 
the  product  of  a  conspiracy  between  him  and  Weiss  to  defraud  the 
plaintiff  or  such  others  as  could  be  induced  to  advance  their  money 
upon  the  faith  of  the  false  bills. 

It  is  proper  to  consider  only  that  part  of  the  learned  and  very 
able  argument  of  the  appellant's  counsel  which  questions  the  appli- 
cation of  the  doctrine  above  stated  to  the  facts  presented.  So  much 
of  it  as  rests  upon  the  ground  that  no  privity  existed  between  the 
defendant  and  the  bank  maybe  dismissed  with  the  observation  that 
no  privity  is  needed  to  make  the  estoppel  available  other  than  that 
which  flows  from  the  wrongful  act  and  the  consequent  injury. 
jV.  F.  a.  If.  H.  R.  Co.  v.  Schuyler  J  supra. 

While  bills  of  lading  are  not  negotiable  in  the  sense  applicable  to ' 
commercial  paper,  they  are  very  commonly  transferred  as  security 
for  loans  and  discounts,  and  carry  with  them  the  ownership,  either 
general  or  special,  of  the  property  which  they  describe.    It  is  the 
Vol.  LX  —  56 
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nataral  and  necessary  expectation  of  the  carrier  issuing  them  that 
they  will  pass  freely  from  one  to  another  and  advances  be  made  upon 
their  faith,  and  the  carrier  has  no  right  to  believe^  and  never  does 
belieye,  that  their  office  and  effect  is  limited  to  the  person  to  whom 
they  are  first  and  directly  issued.  On  the  contrary,  he  is  bound 
by  law  to  recognize  the  validity  of  transfers  and  to  deliver  the  property 
only  upon  the  production  and  cancellation  of  the  bill  of  lading. 

If  he  desires  to  limit  his  responsibility  to  a  delivery  to  the  named 
consignee  alone,  he  must  stamp  his  bills  as  "  non-negotiable  ;"  and 
where  he  does  not  do  that  he  must  be  understood  to  intend  a  pos- 
sible transfer  of  the  bills  and  to  affect  the  action  of  such  transferees. 
In  such  a  case  the  facts  go  far  beyond  the  instances  cited,  in  which 
an  estoppel  has  been  denied  because  the  representations  were  not 
made  to  the  party  injured.  Mayenborg  v.  Haynes,  50  N.  T.  675; 
Maguire  v.  Seldon,  103  N.  Y.  64^  Those  were  oases  in  which  the 
representations  made  were  not  intended  and  could  not  be  expected 
to  influence  the  persons  who  relied  upon  them,  and  their  knowledge 
of  them  was  described  as  purely  accidental  and  not  anticipated. 
Here  they  were  of  a  totally  different  character.  The  bills  were 
made  for  the  precise  purpose*  so  far  as  the  agent  and  Williams  were 
concerned,  of  deceiving  the  bank  by .  their  representations,  and 
every  bill  issued  not  stamped  was  issued  with  the  expectation 
of  the  principal  that  it  would  be  transferred  and  used  in  the  ordi- 
nary channels  of  business,  and  be  relied  upon  as  evidence  of  owner- 
ship or  security  for  advances.  Those  thus  trusting  to  it  and  affected 
by  it  are  not  accidentally  injnred,  but  have  done  what  they  who 
issued  the  bill  had  every  reason  to  expect.  Oonsiderations  of  this 
character  provide  the  basis  of  an  equitable  estoppel,  without  refer- 
ence to  negotiability  or  directness  of  representation. 

It  is  obvious  also  upon  the  case  as  presented,  that  the  fact  or  con- 
dition essential  to  the  authority  of  the  agent  to  issue  the  bills  of 
lading  was  one  unknown  to  the  bank  and  peculiarly  within  the 
knowledge  of  the  agent  and  his  principal.  If  the  rule  compelled 
the  transferee  to  incur  the  peril  of  the  existence  or  absence  of  the 
essential  fact,  it  would  practically  end  the  large  volume  of  business 
founded  upon  transfers  of  bills  of  lading.  Of  whom  shall  the  lender 
inquire,  and  how  ascertain  the  fact?  Naturally  he  would  goto  the 
freight  agent,  who  had  already  falsely  declared  in  writing  that  the 
property  had  been  received.  Is  he  any  more  authorized  to  make 
the  verbal  representation  than  the  written  one?    Must  the  lender 


JUNE  TERM,  1887.  |43 


Northampton  National  Bank  y.  Kidder. 


get  permission  to  go  to  the  freight  honse  or  examine  the  books? 
If  the  property  is  grain,  it  may  not  be  easy  to  identify,  and*  the 
books,  if  disclosed,  are  the  work  of  the  same  freight  agent.  It 
seems  very  clear  that  the  vital  fact  of  the  shipment  is  one  pecaliarly 
within  the  knowledge  of  the  carrier  and  his  agent,  and  quite  cer* 
tain  to  be  unknown  to  the  transferee  of  the  bill  of  lading,'  except 
as  he  relies  upon  the  representation  of  the  freight  agent. 

The  recital  in  the  bills  that  the  contents  of  the  packages  were 
unknown  would  have  left  the  defendant  free  from  responsibility 
for  a  variance  in  the  actual  contents  from  those  described  in  the 
bill,  but  is  no  defense  where  nothing  is  shipped  and  the  bill  is  wholly 
false.  The  carrier  cannot  defend  one  wrong  by  presuming  that  if  it 
had  not  occurred  another  might  have  taken  its  place.  The  presump- 
tion is  the  other  way;  that  if  an  actual  shipmenthad  been  made  the 
property  really  delivered  would  have  corresponded  with  the  descrip- 
tion in  the  bills.  The  facts  of  the  case  bring  it  therefore  within  the 
rule  of  estoppel  as  it  is  established  in  this  court  and  justify  the  de- 
cision made. 

The  judgment  should  be  afllrmed,  with  costs. 

All  concur.  Judgment  affirmkU 


NOBTHAMPTOK  NaTIOKAL  BaHK  T.  KiDDIB. 

(106N.  T.flt.) 

MtgpUMe  indrumeiU^trantfltr  q/ter  nuUurUjf -^ Hohn  hondi^dtfamit^ 

ifUeruL 

A  lailioad  company  issued  mortgage  bonds  payable  with  interest  semi-an- 
nnally,  and  conditioned  that  in  case  of  non-payment  of  interest  on  demand, 
or  of  defaalt  for  six  months  in  malcing  contribatlon  to  a  sinking  fand  stipa- 
lated  in  the  bonds,  the  principal  shoald  become  due  in  six  months  from  such 
defaalt,  withoat  farther  demand  or  notice.  The  bonds  in  suit  were  stolen 
from  plaintiff  in  1876  and  boa^ht  by  defendant  in  1881.  No  interest  had 
been  paid  for  1877,  187H  or  1879,  and  no  contribatlon  had  been  made  to  the 
sinking  fund,  and  a  salt  had  been  commenced  to  foreclose  the  mortgage  for 
sarh  defaults.  Held,  that  the  bonds  were  overdue  when  bought  by  the 
defendant,  and  not  having  been  bought  by  him  from  a  bona  fide  purchaser 
before  maturity,  plaintiff  was  entitled  to  recover  for  conversion  of  the  bonds. 


A 
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The  plaintiff  had  judgment  below. 
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H'.  M.  Saffordf  for  appellant. 
W.  O.  PeckhaMy  for  respondent 

Peckhax^  J.  In  the  year  1871^  the  Ohio  and  Mississippi  Sail- 
road  Oompany  issued  what  is  termed  a  second  consolidated  mort- 
gage to  secure  the  payment  of  a  large  amonnt  of  its  bonds.  The 
bonds  on  their  face  were  payable  on  the  1st  day  of  April,  19 II, 
with  interest  in  meantime  semi-annually  at  the  rate  of  seven  per 
cent,  on  the  first  days  of  April  and  October  in  each  year,  uniil  the 
principal  was  paid,  upon  the  presentation  and  surrender  to  the 
company  of  the  coupon  or  interest  warrant  attached  for  each  in- 
stallment of  interest  as  it  became  due.  Each  bond  contained  this 
clause:  '*  In  case  of  the  non-payment  of  the  interest  for  any  half  year 
when  demanded,  and  the  same  remaining  unpaid  for  six  months, 
and  likewise  in  case  of  default  for  six  months  in  the  stipulated  con- 
tribution to  the  sinking  fund  hereinafter  referred  to,  the  principal 
shall,  without  further  demand  or  notice,  become  due  and  payable 
from  and  after  the  expiration  of  six  months  from  the  date  of  such 
default,  with  interest  then  accrued  and  in  arrear."  The  bonds,  in 
referring  to  the  mortgage  which  secured  their  payment,  also  con- 
tained a  statement  as  follows:  *^  And  said  mortgage  also  provides  a 
sinking  fund  for  the  ultimate  redemption  of  said  bonds,  commenc- 
ing with  payment  into  the  sinking  fund  at  the  rate  of  $20,000  a 
year,  and  so  graded  and  regulated  as  to  provide  for  taking  up  the 
whole  amount  of  the  bonds  before  their  maturity. '' 

By  a  written  statement  contained  in  the  case  and  headed  ''facts" 
(the  case  containing  none  of  the  evidence  given  on  the  trial),  it  ap- 
pears that  the  plaintifiF  was,  on  the  26th  day  of  January,  1876,  the 
owner  of  two  11,000  second  mortgage  bonds  of  the  issue  above 
described,  and  on  that  day  they  were  stolen  from  it  by  masked  burg- 
lars. It  farther  appears  in  the  statement  that  no  interest  was 
paid  on  any  of  the  second  mortgage  bonds  for  the  years  1877,  18t8 
and  April,  1879,  nor  was  any  contribution  made  to  the  sinking 
fund  during  the  period  from  1876  to  December,  1883,  inclusive, 
''  and  the  defaults  have  never  been  made  good  for  any  of  the  pay- 
ments which  became  due  from  1876  to  1882.'^  A  foreclosure  of 
the  second  consolidated  mortgage  (the  statement  continues),  *' be- 
cause of  the  above  mentioned  defaults  in  the  interest  and  sinking 
funds  on  the  bonds  in  suit,  was  begun  shortly  before  the  appoint- 
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mentof  receivers  who  were  appointed  on  the  17th  of  NovembcT,' 
1876/'  At  the  time  of  the  trial  of  this  action  (December,  1882), 
this  foreclosure  suit  was  still  pending  and  had  been  from  the  time 
of  its  commencement.  The  defendants,  on  the  28th  of  April, 
1881,  had  orders  to  buy  $2,000  of  these  bonds,  and  they  purchased 
the  bonds  in  question  and  acted  through  brokers  in  their  purchase. 
Whether  they  paid  a  valuable  consideration  for  the  bonds  or  not 
is  a  disputed  inference  from  the  language  used  in  the  statement  of 
facts,  and  the  (General  Term  held  that  the  fact  of  such  purchase  for 
value  did  not  appear,  and  upon  that  ground  gave  judgment  for  the 
plaintiff  on  a  verdict  directed  for  it  at  the  Circuit,  subject  to  the 
opinion  of  the  General  Term.  Whether  the  court  was  right  in 
that  construction  of  the  meaning  of  the  language  used  is  not  im- 
portant in  the  view  we  take  of  the  case. 

The  bonds,  when  they  were  purchased  by  defendants  in  April, 
1881,  were  overdue,  and  had  thus  ceased  to  be  negotiable  in  the 
sense  which  frees  the  transaction  from  all  inquiry  into  the  rights 
of  antecedent  holders.  Vermilye  v.  Adams  Eocpress  Co,,  21  Wall. 
138  at  145;  Morffan  v.  United  States,  113  XT.  S.  476,  499;  Hinck- 
hy  V.  Merchants?  Nat.  Bank,  131  Mass.  147.  After  maturity  a  pur- 
chaser for  value  is  not  a  bona  fide  purchaser  to  the  extent  of  being 
protected  in  his  purchase  (unless  he  succeeds  to  the  rights  of  such  a 
holder  who  became  such  before  maturity),  for  the  fact  of  non-pay- 
ment discredits  the  instrument  and  deprives  it  of  any  immunity, 
which  before  maturity  was  secured  to  it  in  favor  of  a  bona  fide  pur- 
chaser for  value,  without  actual  notice  of  any  defect  either  in  the 
obligation  or  the  title. 

The  defendants'  counsel  however  very  strenuously  denies  the 
statement  that  the  bonds  were  overdue  when  purchased.  He  says 
that  no  legal  demand  of  the  interest  on  the  coupons  was  ever  proved, 
and  that  by  the  terms  of  the  bonds  the  interest  must  remain  unpaid 
for  six  months  after  demand  before  the  principal  could  become  due. 
The  language  heretofore  quoted,  which  was  used  in  the  statement, 
implies  however  that  a  demand  was  made,  or  that  the  company  had 
done  that  which  dispensed  with  its  necessity. 

In  a  legal  document  of  such  precision  as  a  statement  of  facts 
should  be,  and  is,  where  the  vital  point  of  the  case  rests  upon  the 
language  used  in  this  regard,  the  word  "  defaults  *'  would  never  be 
used  to  describe  a  mere  failure  to  pay  money  as  interest  on  coupons 
which  had  not  been  presented,  or  any  demand  of  payment  made.. 
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or  any  action  taken  by  the  company  to  dispense  with  such  demand. 
The  word  means,  as  thus  used«  the  failure  or  default  of  the  com- 
pany to  do  that  which  it  was  under  a  legal  obligation  to  do,  and 
such  default  may  have  occurred  by  a  refusal  to  pay  any  oonpons 
upon  the  presentation  of  a  part  only,  and  by  the  action  of  the  com- 
pany in  publicly  announcing  its  inability  to  pay  and  its  purpose  to 
default  as  to  all  its  legal  obligations  of  this  nature.  This  meaning 
of  the  word  is  rendered  still  plainer,  when  in  the  same  statement 
there  is  contained  the  further  fact  that  the  defaults  have  never 
been  made  good  for  any  of  the  payments  which  became  due  from 
1876  to  1882,  and  that  the  foreclosure  of  the  second  mortgage  was 
commenced  because  of  the  defaults  in  the  payment  of  the  interest 
and  of  the  amount  due  the  sinking  fund.  It  is  idle  to  claim  that 
such  language  would  be  used  in  regard  to  any  fact  other  than  a 
legal  default  consequent  upon  a  proper  demand,  or  else  in  regard 
to  some  action  which  dispensed  with  its  necessity  and  was  equivalent 
to  a  refusal  to  pay  upon  demand.  Under  no  other  circumstances 
could  it  be  justly  or  truly  said  that  the  company  had  made  any 
default  in  the  full  performance  of  all  its  obligations  as  to  payments, 
and  under  no  other  circnmstances  would  such  a  word  be  used  in  a 
legal  document  of  this  character. 

Two  cases  were  cited  by  the  counsel  for  the  appellants  to  show 
that  a  default  in  the  payment  of  interest  did  not  make  the  bonds 
overdue.  They  were  Railway  Company  v.  Sprague^  103  TJ.  S.  756, 
and  Morgan  v.  United  States,  113  TJ.  S.  476.  Both  of  these  cases 
have  been  already  cited  upon  another  proposition.  Neither  of  them 
sustains  this  claim.  In  the  first  the  condition  was  that  the  princi- 
pal of  the  bond  should  become  due  if  an  installment  of  interest  due 
should  remain  unpaid  for  six  months  after  a  demand  should  be 
made  for  the  payment  of  the  same.  There  was  no  evidence  that 
any  demand  had  ever  been  made,  and  it  was  not  stated  that  the 
company  had  made  any  default  in  the  payment  of  interest,  and  the 
court  held  that  the  mere  presence  on  the  bond  of  a  past  due  and 
nnpaid  coupon  was  not  evidence  of  a  default.  In  regard  to  such 
coupons,  the  court  said:  '*  Coupons  are  separable  obligations  for  the 
interest  payable  on  demand.  It  constantly  arises  that  they  are  not 
demanded  for  weeks  and  months,  and  sometimes  years,  after  they 
are  due.  As  they  bear  interest  after  maturity,  it  will  frequently  hap- 
pen  that  the  owner  of  a  bond  who  holds  it  as  an  investment  will  keep 
the  coupon  for  the  same  purpose."    In  the  present  case  the  statement 
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that  there  had  been  a  default,  for  which  a  f oreclosare  was  commenced 
and  reoeiTers  appointed,  is  as  has  been  said,  equivalent  to  a  state- 
ment that  the  company  had  been  guilty  of  such  a  violation  of  the 
atipulations  of  the  bond  as  made  the  principal  due  at  once. 

In  the  second  case  the  court  held  that  a  so-called  five-twenty 
gOTemment  bond  which  had  been  called  for  payment  after  the  lapse 
of  five  years,  and  a  day  named  for  its  payment,  after  which  interest 
would  cease,  was  not  an  overdne  bond;  that  the  penalty  for  the 
non-presentment  for  payment  by  the  day  appointed  was  only  the 
loss  of  interest  from  that  time,  and  that  the  bond  was  not  overdue 
within  the  principle  permitting  inquiry  regarding  overdue  paper  as 
to  its  origin  or  title  in  the  hands  of  a  bona  fide  purchaser  for  value, 
«nd  without  actual  notice  until  after  the  lapse  of  the  twenty  years 
named  in  the  bond  for  its  unconditional  payment*  It  was  stated 
that  there  was  a  distinction  to  be  observed  between  a  bond  which 
was  redeemable  after  five  and  within  twenty  years,  at  the  discretion 
of  the  government,  and  one  which  was  payable  absolutely  at  a  cer- 
tain time,  and  that  in  the  case  then  before  the  court  the  only  penalty 
prescribed  for  the  non-presentment  for  payment  on  or  before  the  day 
named  in  the  call  was  the  loss  of  future  interest.  In  no  other  way 
was  the  original  contract  altered,  and  no  other  disability  was  imposed 
upon  the  holder,  nor  any  other  immunity  taken  from  him,  and  the 
bond  continued  to  stand  upon  its  statutory  basis  as  a  bond  redeemable 
at  the  treasury  on  demand,  without  interest  after  the  maturity  of  the 
call,  payable  according  to  its  original  terms,  and  not  overdne  in  the 
commercial  sense  till  atter  the  day  of  unconditional  payment. 

In  the  case  at  bar  when  the  defaults  had  occuiTed,  and  the  con- 
dition of  the  bond  had  therefore  attached,  the  principal,  by  the  very 
terms  of  the  bond,  became  due  at  once. 

Again  there  can  be  no  doubt  as  to  there  having  been  a  default 
arising  from  the  non-payment  of  the  promised  amounts  into  the 
sinking  fund  as  provided  for  in  the  bonds.  This  failure  is  stated 
in  plain  language  in  the  case.  It  cannot  even  be  argued  here 
(assuming  the  argument  would  be  sound,  which  we  do  not  decide) 
that  the  mere  failure  to  pay,  either  the  interest  or  the  promised 
amount,  into  the  sinking  fund,  would  not  in  and  of  itself,  render 
the  principal  of  the  bonds  due  without  some  action  looking  to  that 
end  on  the  part  of  the  bondholders  or  the  trustees  under  the  mort- 
gage, because  it  was  simply  a  privilege  extended  to  them  to  so  con- 
sider it  at  their  election,  which  until  some  action  looking  to  its 
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enforcement  should  be  taken  on  their  part,  rested  in  abeyance  and 
might  be  waived.  The  answer  is  there  was  an  election  in  this  ca£e. 
The  action  to  foreclose  the  mortgage,  based  upon  both  these 
defaults,  was  such  election,  and  the  defendants,  when  they  purchased 
the  bonds,  knew  that  the  company  was  in  the  hands  of  receivers. 

The  case  therefore  stands  in  this  condition:  The  plaintiflf  proved 
that  in  January,  1876,  it  was  the  owner  of  these  bonds  and  at  that 
time  they  were  stolen  from  it  by  means  of  a  burglary.  The  thief, 
of  course,  got  no  title  to  them.  The  ownership  and  the  theft  of 
the  bonds  having  been  proved  (assuming  them  to  be  commercial 
paper),  the  onus  was  cast  upon  the  defendants  to  show  that  they 
were,  or  had  succeeded  to  the  rights  of  bona  fide  holders.  Bank  of 
Cor  Hand  t.  Oreen^  43  N.  Y.  298;  Farmers'  Nat.  Bk.  v.  lioxon,  45 
N.  Y.  762;  Bank  of  N.  Y.  t.  Carll,  65  N.  Y.  440,  per  Church, 
C.  J.  They  were  not  bona  fide  holders  for  they  purchased  paper 
wliich  was  overdue  at  the  time  of  their  purchase,  and  if  it  be  con- 
ceded that  purchasers  of  such  paper  can  succeed  to  the*  rights  of 
bona  fide  holders  (see  Miller  t.  Talcott,  54  N.  Y.  114),  yet  there  is 
no  proof  of  that  nature  in  this  case,  as  there  is  no  proof  that  any 
holder  succeeding  the  thief  acquired  the  bonds  before  their  dishonor 
as  overdue  paper,  and  there  is  no  presumption  to  be  indulged  in, 
in  favor  of  defendants,  that  the  thief  negotiated  the  bonds  before 
they  became  overdue.  This  precise  question  as  to  the  presumption 
in  said  case  has  been  thus  decided  in  Massachusetts,  and,  as  we  be- 
liere,  correctly.     Hinckley  v.  Merchants^  Nat.  Bk.,  131  Mass.  147.' 

Lastly,  we  think  there  was  no  evidence  of  any  legal  waiver  of  the 
election  to  consider  the  principal  of  the  bonds  due.  Some  portion 
of  past  due  coupons,  it  seems,  was  paid  to  the  plaintiffs  in  foreclo-' 
sure  suit  (in  which  this  plaintiff  had  intervened  and  become  a  partj 
plaintiff),  but  it  seems  that  it  was  paid  in  accordance  with  a  pro* 
vision  contained  in  the  mortgage  in  case  of  foreclosure  thereof,  and 
evidently  w.as  a  payment  made  in  recognition  of  the  legality  of  the 
foreclosure  proceedings,  and  the  receipt  of  the  money  was  not  in 
any  manner  intended  as  a  waiver  of  the  election  once  and  conclu- 
sively made  by  the  bondholders  or  their  trustees.  At  all  eventa 
there  was  no  pretense  of  a  waiver  of  the  default  as  to  the  payment 
into  the  sinking  fund. 

The  defendants  have  failed  to  show  any  defense  to  plaintiff's  de- 
mand, and  the  judgment  in  its  favor  must  be  affirmed,  with  costs/ 

All  concur.  Judgmenl  affinned. 
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aosN.T.aa.) 

l>eed  --far  highway  —  eandUion  mOmqumU, 

A  warranty  deed  for  value  conveyed  a  strip  of  land  to  a  town,  and  Its  "  assign* 
eea  forever,"  with  the  following  clanne  snoceeding  the  description:  "  To  be 
used  as  a  highway,  with  all  the  privileges  thereunto  belonging  for  such  pur- 
pose only,  with  the  appurtenances  and  all  the  estate,  title  and  interest  of 
the  parties  of  the  first  part  therein.  ffM,  that  the  fee  passed.  (See  note, 
p.  451.) 

ACTION  of  trespass.    The  opinion  states  the  case.    The  plain- 
tiff had  judgment  below. 


!.  B.  Hinsdale,  for  appellant. 

Timothy  M.  Oriffing,  for  respondent. 

AKBRKWSy  J.  The  complaint  alleged  an  unlawful  entry  by  the 
defendant  on  the  lands  of  the  plaintiff  for  the  purpose  of  construct* 
ing  a  side  track  of  the  defendant's  road  thereon,  to  be  used  in  con- 
nection with  its  depot  at  BiTerhead,  and  for  depositing  cars,  engine, 
and  freight,  and  loading  and  unloading  cars.  With  a  view  to 
equitable  relief  by  injunction  ifc  was  averred  that  the  acts  of  the  de- 
fendant would  occasion  great  injury,  annoyance  and  nuisance  to 
the  plaintiff,  his  family,  business  and  dwelling-house,  the  latter 
being  only  one  hundred  and  eleven  feet  from  the  main  track  of  the 
defendant's  road.  The  defendant  in  its  answer,  among  other 
things,  put  in  issue  the  plaintiff's  title  to  the  land  over  which  the 
side  track  was  being  constructed.  The  judge  before  whom  the  ac- 
tion was  tried  found  that  the  plaintiff  was  owner  in  fee  of  an  undi- 
vided sixth  part  of  the  land  occupied  by  the  side  track,  and  that 
the  defendant  had  no  title  thereto,  and  ordered  judgment  in  favbr 
of  the  plaintiff  restraining  the  defendant  from  occupying  or  using 
the  premises.  The  plaintiff  in  his  complaint  and  upon  the  trial 
rested  his  right  to  recover  exclusively  upon  his  legal  title  to  the 
land,  and  the  invasion  of  his  right  as  owner  by  the  act  of  the  defend- 
ant This  was  the  issue  tried,  and  it  was  found  by  the  court  for 
the  plointifi,  and  the  judgment  was  based  upon  and  pursued  the 
complaint  and  finding.  The  correctness  of  the  judgment  must  do- 
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pend  therefore  upon  the  correctness  of  the  finding  upon  the  ques- 
tion of  title.  The  General  Term  howerer,  without  passing  upon 
the  question  of  title,  affirmed  the  judgment  on  the  ground  that  in- 
dependently of  the  question  of  the  ownership  of  the  soil,  the  plain- 
tiff had  rights  as  abutting  owner  in  the  highway,  over  which  the 
track  was  laid,  which  were  affected  by  the  act  of  the  defendant  and 
entitled  the  plaintiff,  on  account  of  the  special  injury  suffered  by 
him,  to  maintain  the  action.  Maliady  t.  Bushwich  R.  Co.y  91 
N.  Y.  148.  But  this  ground  was  not  suggested  in  the  pleadings, 
nor,  so  far  as  appears,  on  the  trial.  The  complaint  made  no  refer- 
ence to  a  highway,  and  the  fact  that  the  defendant's  side  track  was 
in  the  highway  appeared  for  the  first  time  on  the  trial.  It  would 
be  very  unjust  to  affirm  the  case  upon  a  ground  so  foreign  to  the  is- 
sue presented  by  the  pleadings.  The  plaintiff  must  therefore  stand 
or  fall  upon  the  question  of  legal  title.  It  is  conceded  that,  the 
land  embraced  in  the  highway  was  originally  owned  by  one  Charles 
Vail,  the  father  of  the  plaintiff,  who  died  leaving  a  will,  which 
was  duly  proved,  by  which  he  devised  to  his  six  children,  as  residu- 
ary devisees,  his  lands  not  specifically  devised.  Tlio  specific  de- 
vises in  the  will  did  not  embrace  the  part  of  the  highway  over 
which  the  side  track  of  the  defendant  is  laid.  To  meet  the  prima 
facie  evidence  of  title  to  the  locus  in  quo  in  the  six  children  of  the 
testator,  the  defendant  put  in  evidence  a  deed,  executed  in  1848  by 
the  testator  and  others  to  the  town  of  Biverhead,  conveying  to  the 
town  a  strip  Of  land  fifty  feet  wide  and  three  hundred  and  twenty- 
six  feet  in  length,  for  the  consideration  of  t67.90,  *'  to  be  used  as 
a  highway,  with  all  the  privileges  thereto  belonging  for  such  pur- 
pose only,  with  the  appurtenances  and  all  the  estate,  title  and  in- 
terest of  the  said  parties  of  the  first  part  therein."  The  deed  con- 
tains the  usual  covenants  of  warranty.  It  is  claimed  by  the  plaintiff 
that  the  words  in  the  deed,  **  the  above  granted  premises  to  be  used 
as  a  highway,  with  the  privileges  thereunto  biblonging.  for  such 
purpose  only,''  restrict  the  operation  of  the  deed  so  as  to  make  it  a 
grant  of  easement  only  in  the  land,  leaving  the  fee  in  the  grantor. 
We  are  of  opinion  that  the  deed  conveyed  the  fee  of  the  land, 
and  not  an  easement,  merely,  and  that  the  clause  restricting 
the  use  of  the  land  conveyed  for  highway  purposes  operated  at 
most  as  a  condition  subsequent.  When  a  conveyance  in  fee  is 
made  upon  a  condition  subsequent,  the  fee  remains  in  the  grantee 
until  a  breach  of  condition  and  a  re-entry  by  the  grantor.    The 
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deed  expressly  conveys  all  the  estate,  title  and  interest  of  the 
grantors  in  the  premises  conTeyed.  The  consideration  is  not  nom* 
inal.  The  covenants  of  seisin  or  warranty  run  to  the  grantee,  **  his 
(its)  heirs  and  assigns  forever."  There  are  no  words  limiting  the 
estate  conveyed,  or  which  rebut  the  statutory  presumption  that  the 
grantors  intended  to  convey  all  their  estate  -in  the  land.  1  B.  S. 
748,  §  1.  The  possibility  of  reverter  merely  is  not  an  estate  in 
land,  and  until  the  contingency  happens  the  whole  title  is  in  the 
grantee.  Craig  v.  Wells,  11  N.  Y.  316;  Nicoll  v.  N.  Y.  S  E.  R. 
Co.y  12  N.  Y.  121;  4  Kent  Com.  370;  Kenney  v.  Wallace,  24  Hun, 
47^.  Towns  are  authorized  to  purchase  and  hold  lands  for  the  use 
of  the  inhabitants.  1  B.  S.  820.  The  acquisition  by  a  town,  by 
voluntary  grant,  of  a  fee  in  land  for  highway  purposes  is  not  ultra 
vires.  The  city  of  New  York,  under  the  act  of  1813,  is  author- 
ized to  acquire  the  fee  of  lands  for  streets,  but  subject  to  a  trust 
for  street  purposes,  and  under  the  general  statute  towns  are  not 
prohibited  from  taking  a  conveyance  of  a  fee  for  highway  purposes* 
and  tlie  power  given  includes  such  a  conveyance. 

We  are  of  opinion  that  the  plaintiff  failed  to  establish  title  to  the 
land  over  which  the  track  of  the  defendant  was  laid,  and  the  judg- 
ment should  therefore  be  reversed  and  a  new  trial  ordered. 

All  concur.  Judgment  reversed* 

KoTB  BT  THS  Rbfobter.— In  BMnsan  v.  BaUraad  Co.,  50  Vt.  426.  the 
eonrt  said:  "The'fint  obntention  is  whether  thadeed  from  the.  orator,  of  Feb- 
ruary 26,  1858,  to  the  St.  Albans  and  Richford  Plank  Ruad  Company  conveys 
the  fee,  or  an  easement,  in  the  premises  described.  The  language  used  in  the 
granting  part  of  the  deed  and  in  the  habendum  is  appropriate,  and  tliat  com- 
moDly  nsed  to  convey  the  fee.  The  first  part  of  the  description  of  the  prem- 
iaes.  *  being  a  strip  of  land  fonr  rods  in  width  across  my  land,  and  being  the 
same  land  now  occupied  by  the  St.  Albaiis  and  Richford  Plank  Road  Company, 
for  their  road,'  Is  appropriate  to  an  absolute  grant;  but  the  remaining  clause, 
'for  the  use  of  a  plank-road, '  unless  properly  descriptive  of  the  premises,  Is 
such  language  as  would  naturally  be  nsed  to  limit  or  qualify  the  grant,  to 
change  it  from  a  fee  to  an  easement.  The  description  of  the  premises  granted 
is  complete  without  this  clause.  This  clause  in  the  original  deed  is  separated 
from  the  former  part  of  the  description  by  a  mark  of  some  kind,  designed, 
evidently,  either  for  a  comma  or  a  dash.  This  clause  can  have  no  force  as 
descriptive  of  the  premises  conveyed,  and  no  force  at  all,  unless  as  qualifying 
and  limiting  the  grant.  It  is  an  important  rule  of  construction,  applicable  to 
all  written  instrumento,  that  every  word  and  every  clause  shall,  so  far  as  possi- 
ble, be  given  some  force  and  meaning,  and  that  in  case,  construing  the  whole 
'astrument  one  way,  meaning  is  given  to  every  word  and  clause,  while  constru- 
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ing  it  another  way  some  portion  of  the  language  oaed  is  rendered  meaningloM, 
the  constraetion,  which  gives  force  and  meaning  to  all  the  langnage  need,  ts 
as  a  rule  to  prevail.  This  is  upon  the  presumption  that  the  partj  making  the 
instrument  did  not  use  anj  language  except  what  was  necessary  to  malLe  it 
speak  the  intention  of  the  parties  thereto.  Again  when  it  is  douhtful  what 
the  construction  should  be,  resort  to  the  circumstances  surrounding  the  trans- 
action may  be  had  to  enable  the  reader  to  understand  and  apply  the  language 
used. 

"  The  language  of  the  deed  indicates  that  the  grantee  was  already  in  the 
occupation  of  the  premises  granted.  The  only  possible  use  to  which  the 
grantee  could  put  the  premises  was  for  its  plank-road.  Hence  it  would  desire 
to  purchase  the  right  so  to  use  it  only.  It  was  also  natural  that  the  grantor 
should  desire  to  limit  the  grant,  it  being  a  strip  of  land  four  rods  wide  through 
his  entire  farm.  The  consideration  of  the  deed,  $40,  is  quite  inadequate  for 
an  absolute  grant  of  three  acres,  so  situated  as  to  sever  the  orator's  farm. 
Under  these  circumstances  we  should  naturally  expect  to  find  an  easement 
rather  than  a  fee  granted. 

"  When  language  Is  found  in  the  instrument  making  the  grant,  fitted  to 
tereate  the  grant  naturally  to  be  desired  by  both  parties,  although  not  in  the 
usual  form  of  such  a  grant,  it  should  be  given  its  evidently  intended  force  and 
effect  KeeUr  v.  Wood,  80  Vt.  248.  In  making  the  conveyance  a  common 
printed  blank  deed  was  used.  It  wss  easier  to  write  the  limiting  clause  in  the 
blank  space  left  to  be  filled  with  the  description  of  the  premises,  and  at  the 
close  of  such  description,  than  to  erase  and  insert  It  in  the  habendum.  We 
think  this  clause  was  intended  as  a  limitation  upon  the  grant,  reducing  it  from 
the  grant  of  the  fee  to  a  grant  of  an  easement  for  the  use  of  a  plank-road,  all 
that  the  grantee  cared  to  acquire,  and  all  that  the  grantor  would  be  likely  to 
4eaire  to  part  with.** 

Bee  Famham  t.  Thampean  (84  Ifinn.  881),  67  Amu  Bop.  68,  and  note,  68^ 
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CfmUtuHtmnl  law-^fwmiMng  adutteraled  mUk  to  eheue  Jhetorf. 

A  statute  making  it  a  misdemeanor  to  sell  or  bring  adulterated  or  diluted  ullk 
to  a  butter  or  cheese  factory  to  be  manufactured,  is  valid. 

T  NDIOTMENT  for  adulterating  milk.  The  opinion  states  the 
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A.  J.  Knight,  for  appellant. 
0$argB  71  Quinby,  for  respondent. 
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Andrews,  J.  The  third  section  of  the  act,  chapter  183  of  the 
Laws  of  1885,  entitled  **  An  act  to  prevent  deception  in  the  saje  of 
dairy  products  and  to  preserve  the  public  health,''  supplementary 
to  and  in  aid  of  chapter  202  of  the  Laws  of  1884,  entitled  **  An 
act  to  prevent  deceptions  in  sales  of  dairy  products,''  provides, 
among  other  things,  that ''  No  person  or  persons  shall  sell,  supply, 
or  bring  to  be  manufactured,  to  any  butter  or  cheese  manufactory, 
any  milk  diluted  with  water,  or  any  unclean,  impure,  unhealthy, 
adnlterated  or  unwholesome  milk,"  etc.,  and  declares  that  who- 
ever violates  the  provisions  of  the  section  shall  be  guilty  of  a  mis- 
demeanor. 

The  indictment  in  this  case  '*  accuses  the  defendant  of  the  crime 
of  watering  milk  and  bringing  the  same  to  a  manufactory  for  the 
purpose  of  making  the  same  into  cheese,"  and  charges  **  that  the 
said  Hanford  West,  at  the  town  of  Sardinia,  in  the  county  of  Erie, 
on  the  eighth  day  of  July,  in  the  year  one  thousand,  eight  hun- 
dred and  eighty-six,  did  wrongfully,  unlawfully  and  knowingly 
supply  and  bring  to  be  manufactured  into  cheese,  to  a  cheese  manu- , 
factory  then  and  there  situate,  a  certain  quantity  of  milk,  to-wit: 
ten  gallons,  which  said  milk  was  then  and  there  diluted  with  water- 
the  said  Hanford  West  then  and  there  bringing  the  said  milk  so 
diluted  to  the  factory  for  the  purpose  of  having  the  same  manu- 
factured into  cheese,  contrary  to  the  form  of  the  statute,"  etc. 
The  defendant  demurred  to  the  indictment  and  the  only  question 
presented  is,  whether  the  indictment  charges  a  criminal  or  indict- 
able offense.  The  indictment  follows  the  language  of  the  statute, 
and  the  general  rule  is  well  settled  that  an  indictment  for  a  statu- 
tory offense,  and  especially  when  the  offense  is  a  misdemeanor, 
charging  the  facts  constituting  the  crime,  in  the  words  of  the  statute, 
and  containing  averments  as  to  time,  place,  person  and  other  cir- 
cumstances to  identify  the  particular  transaction,  is  good  as  a  plead- 
ing and  justifies  putting  the  defendant  on  trial.  Whart.  Grim. 
Law,  §  364;  People  v.  Taylor^  3  Denio,  91.  But  this  rule  presup- 
poses that  the  statute  creating  the  offense  is  a  valid  exercise  of  leg- 
islative power..  The  validity  of  the  statute  in  question  is  assailed 
on  the  ground  that  it  converts  what  is  or  may  be  an  innocent  act 
into  a  criminal  offense,  and  that  it  is  a  restriction  upon  that  natural 
liberty  of  erery  owner  of  property  to  use  it  in  any  lawful  way.  The 
power  of  the  legislature  to  define  and  declare  public  offenses  is : 
unlimited  except  in  so  far  as  it  is  restrained  by  constitutional  pro- 
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yisions  and  gnaranties.  A  legislative  act  is  presamptiyely  valid,  and 
whoever  qnestions  its  Tfdidity  mast  be  able  to  point  to  some  limita- 
tion or  restriction,  or  to  some  guaranty  in  the  Constitution  of  the 
State  or  the  United  States  which  it  violates,  before  its  operation 
can  be  stayed  or  the  court  be  called  upon  to  prononnce  it  void. 
Beriholfy.  &ReiUy,  74  N.  Y,  609;  s,  c,  30  Am.  Bop.  333.  It  is 
not  a  good  objection  to  a  statute  prohibiting  a  particular  act  and 
making  its  commission  a  public  offense  that  the  prohibited  act  was 
before  the  statute  lawful  or  even  innocent,  and  without  any  element 
of  mortd  turpitude.  It  is  the  province  of  the  legislature  to  deter- 
mine in  the  interests  of  the  public  what  shall  be  permitted  or  for- 
bidden, and  the  statutes  contain  yery  many  instances  of  acts  pro- 
hibited, the  criminality  of  which  consists  solely  in  the  fact  that 
they  are  prohibited,  and  not  at  all  in  their  intrinsic  quality.  The 
unnecessary  multiplication  of  mere  statutory  offenses  is  undoubt- 
edly an  evil,  and  the  general  interests  are  best  promoted  by  allow- 
ing the  largest  practicable  liberty  of  individual  actiou,  but  never- 
theless the  justice  and  wisdom  of  penal  legislation,  and  its  extent 
within  constitutional  limits,  is  a  matter  resting  in  the  judgment  of 
the  legislative  branch  of  the  government  with  which  courts  cannot 
interfere.  The  provision  in  the  third  section  of  the  act  of  1885, 
now  in  question,  is,  we  think,  a  valid  exercise  of  legislative  power. 
The  act,  as  the  title  indicates,  was  aimed  at  the  prevention  of  frauds 
in  dealings  in  dairy  products  and  the  preservation  of  the  public 
health.  The  prohibition  in  the  third  section  against  supplying  or 
bringing  to  any  butter  or  cheese  manufactory  milk  diluted  with 
water,  to  be  manufactured  into  butter  or  cheese,  does  not  make  a 
fraudulent  intent  a  necessary  ingredient  of  the  crime.  It  puts 
upon  the  i)er8on  bringing  or  supplying  milk  to  a  butter  or  cheeae 
manufactory  the  risk  of  ascertaining  that  the  milk  is  pure.  It  is 
well  known  that  the  system  of  manufacturing  butter  and  cheese  in 
factories  established  for  the  purpose  is  very  common,  and  this  pro- 
vision of  the  act  of  1885  was  doubtless  designed  for  the  protection 
of  persons  interested  in  the  common  enterprise  against  fraudulent 
practices,  which  should  unduly  enhance  the  gains  of  one  to  the 
injury  of  others.  This  purpose  is  not  in  terms  expressed  in  the 
title  of  the  act  or  in  the  section  in  question.  But  this  was  not  nec- 
essary. The  act  of  mixing  water  with  milk  intended  for  a  butter  or 
cheese  factory  could  seldom  be  committed  except  for  a  fraudulent 
purpose.    It  is  not  necessary  to  the  validity  of  a  penal  statute  that 
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the  legislature  should  declare  on  the  face  of  ihe  statute  the  policy 
or  purpose  for  which  it  wtf^.pf2a|^te<|.  ,  Jt  i^  sufficient  if  it  enacts  a 
plain  and  definite  rule  not  inconsistent  with  fundamental  principles. 
An  inapt  or  defectiye  title  to  a:cj^tiutuil  statute  does  not  make  void 
a  provision  not  within,  the  e^act  scope  or  purpose  of  the  act  as 
expressed  therein.  We  are  referred  to  no  constitutional  provision  in 
i^QPpoFt  of  the  alleged  invalidity  of  the,  statute  in  question,  except 
ihe  time-honored  and  memorable  declaration  that  no  person  shall  be 
deprived  of  life,  liberty  and  property  without  due  process  of  law.  The 
aSct  in  question  invades  neither  life,  liberty  nor  property.  It  destroys 
no  existing  property  ( WyneJiamer  v.  Peophy  13  N.  Y.  378);  it  deprives 
no  pne  of  the  light  to  obtain  an  honest  livelihood  {In  re  Jacobs, 
98  N.  Y.  98;  S.  C.>  50  Am>,  Rep;  636),  and  it  curtails  no  one  in  the 
exercise  of  any  right  except  the  right  to  do  an  act  which  under  or- 
dinary circumstances  could  only  be  done  with  a  fraudulent  purpose. 
It  is  said  that  the  prohibition  in  the  third  section  extends  so  far  as 
to  make  it  criminal  for  a  dairyman,  owning  lind  conducting  a  but- 
ter or  cheese  factory  for  the  manufacture  of  butter  and  cheese  from 
milk  furnished  exdtisiveTy  by  himself^  to  supply  the  factory  with 
milk  from  his  own  cows  mixed  with  water.  This  would  not  be  a 
reasonable  construction  of  the  act;  ^nd  if  such  a  supposed  state  of 
facts  exists  in  this  case  it  is  matter  of  defense  on  the  trial,  and  it 
was  not  necessary  to  negative  their  existence  on  the  face  of  the  in- 
dictment.  Cam.  y.  Dana,  2  Mete.  329,  341;  People  v.  Walbridgef 
6  Cow.  612,  613;  Fleming  v.  People,  5^7  N.  Y.  329.  The  follow- 
ing authorities  tend  to  sustain  the  views  above  expressed  on  the 
main  question  considered.  People  v.  Overly,  101  N.  Y.  634; 
People  V.  Arensberg,  105  N.  Y.  123;  s.  o.,  57  Am.  Bep.  748,  ^ote; 
PhdpsT.  BaceyyWS.  Y.  10;  s.  c,  19  Am.  Bep.  140;  Com.  v.  Waiie, 
11  Allen,  264;  Com.  v.  Bvans,  132  Mass.  11. 

We  think  the  judgment  is  right  and  should  be  affirmed. 

AUcononr.  JudgimtU  a^rmed. 
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A  hotel  oompanj  bought  mortgaged  Imnd,  and  mortgaged  it  again  in  tnui  to 
raise  monej  to  balld.  The  company  became  inaolrent,  and  a  leoeiTer  was 
appointed,  who  was  anthoriaed  by  the  coart  to  and  did  borrow  money  on  his 
certificates  to  pay  employees,  and  the  certificates  were  declared  by  the  order 
to  l>e  a  lien  on  the  land  prior  to  the  trost  mortgage.  On  a  foreelosnre  of  the 
original  mortgage  a  snrplns  arose.  Held,  tliat  the  order  was  void  as  to  the 
priority  provided,  although  it  appeared  that  the  employees  had  become  riot- 
ous and  threatened  to  destroy  the  hotel  and  other  property  of  the  company, 
unless  they  were  paid. 

PROOEEDINOS  to  obtain  surplus  moneys  in  foreelosnre.    The 
opinion  states  the  ease« 

John  D.  Oadtaalader,  Clarence  Z>.  Ashleff,  Jamee  MeNamee  and 
Edw  ml  S.  Clineh,  for  appellants. 

Lewis  Sanders,  for  respondents. 

« 

ANDBEWSy  J.  The  scheme  set  on  foot  by  the  principal  stock, 
holder,  with  the  consent  of  a  majority  of  the  trustees  of  the  Bocka- 
way  Beach  Improvement  Company,  for  the  administration  of  itn 
affairs  and  for  the  completion,  furnishing  and  operating  the  hotel 
through  the  instrumentality  of  a  receiver  appointed  by  the  court, 
has  proved  a  signal  and  disastrous  failure.  The  receiver  was  ap-i 
pointed  August  2,  1880,  within  six  months  after  the  organization, 
of  the  company.  Prior  to  that  date  the  company  had  expended 
mora  than  1(350,000,  raised  on  the  sale  and  hypothecation  Of  its 
bonds,  secured  by  the  trast  mortgage  to  Soutter,  leaving  the  hotel 
building  and  structures  but  partially  completed,  and  had  ex- 
hausted all  its  available  means  and  was  indebted  in  the  sum  of 
nearly  $300,000  for  labor,  materials  and  furniture,  which  it  had 
no  means  to  pay.  The  receiver,  a  few  days  after  his  appointment, 
made  his  first  application  to  borrow  money  on  receiver's  certifi- 
cates, and  on  the  17th  of  August  an  order  was  made  ex  parte  at 
Special  Term,  aathorizing  him  to  borrow  tl80,000  for  the  ''pur- 
pose of  paying  the  employees  of  said  company/'  and  to  issae 
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therefor  cerfcificaiea  eontaiiiing  on  their  face  a  declaration  that 
the  debt  represented  thereby  was  ^' a  debt  of  the  receiver  incurred 
for  the  benefit  and  protection  of  the  property  in  his  hands,  and 
a  first  lien  thereon  prior  to  the  mortgage  to  William  K«  Sont- 
ter,  trustee,  for  ITOOyOOO,  ezecnted  April  1,  1880,  and  to  the  in- 
terest on  said  mortgage."  From  time  to  time  thereafter,  and  up 
to  Hay,  1881,  orders  of  a  similar  character  were  obtained,  au*. 
thorizing  the  issning  of  further  certificates  for  money  to  *' fur- 
nish, finish  and  operate  the  hotel,"  also  with  priority  of  lien  over 
the  Soutter  mortgage.  Certificates  were  issued  under  the  various 
orders,  to  the  amount  in  all  of  between  $350,000  and  $400,000^ 
the  proceeds  of  which  presumably  were  used  fo  carry  forward  the 
hotel  enterprise.  In  May,  1881,  while  the  Afctrill  suit,  in  which 
the  orders  were  granted,  was  pending,  an  action  was  commenced 
by  the  attorney-general  to  dissolve  the  corporation.  Thereafter,  in 
September,  1881,  an  action  was  commenced  by  Baht,  executor,  to 
foreclose  the  original  purchase-money  mortgage  of  $72,000,  which 
went  to  a  decree  April  10,  1882,  and  under  which  the  hotel  prop- 
erty was  sold  January  31,  1883,  making  a  surplus  of  $86,283.39, 
the  distribution  of  which  is  the  subject  of  the  present  contro- 
versy. It  will  be  seen  from  this  general  statement  that  the  efforts 
of  the  receiver  to  administer  the  property  '^  for  the  benefit  of  all 
concerned,"  were  terminated,  after  a  million  dollars  had  been  ex- 
pended in  improving  it,  in  a  sale  of  the  whole  property  of  the  cor- 
poration for  a  sum  of  less  than  $200,000,  and  all  that  is  left  from 
the  wreck  for  the  payment  of  creditors,  whose  aggregate  claims 
excee*  $800,000,  is  the  salvage  of  $86,000.  The  case  illustrates 
what  I  apprehend  has  been  the  common  experience  where  a  court, 
departing  from  its  appropriate  judicial  function,  has  undertaken 
to  manage  and  carry  on  the  business  of  a  failing  and  insolvent  cor- 
poration. 

The  principal  controversy  is  between  the  mortgage  creditors  un- 
der the  Soutter  mortgage  and  the  holders  of  the  $110,000  of  cer- 
tificates issued  under  the  order  of  August  17,1880.  There  is  a 
controversy  between  the  holders  of  the  different  classes  ^f  certifi- 
eates.  The  holders  of  certificates  issued  under  the  orders  subse- 
quent to  August  17,  1880,  insist  that  they  are  entitled  to  shares 
ratably  in  the  surplus  with  the  holders  of  the  certificates  first 
issued,  which  claim  has  been  adjudicated  against  them  in  this  ac- 
tion. The  question  becomes  unimportant  if  it  shall  be  h^ld  that 
Vol.  LX  —  68 
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the  mortgage  creditors  h&ve.ihorfirstrliei^  on  the  fttnd  Itv^Qiestk^^ 
as  their  claims  largely Incaed  thc^  whole surplhs.  -  ■'-''  --  ' 
'  Except  for  the  provision.of  the  order  of  Aaguit  17>  18S(^  gi^^g* 
to  the  certificates  issaedthereander- priority  of  Irentothe  &0atte^ 
mortgage,  there  of  C^n^ebotdd  'be  no^  tiaiestion  as  to' the  Mght.of 
the  bondholders  to  a  preference.  ;As  between  creditors  by  morU' 
gage  and  general  creditors,. the  former  are  entitled  to  priority  of 
payment  out  of  the  mortgaged  property  by  their  contract  and  by 
law  of  the  land.  The  larW  recognizes  the  Talidity  of  contracts  of 
mortgage  and  enforces  thjem,  subject  to  eettain  regulations  for  the 
protection  of  subsequent  purchasers  or  incumbrancers^-  The  lien 
of  the  mortgage  attaches  not  only  to  the  l^nd  in  the  condition  in 
which  it  was  at  .the  time  of  the  execiltiQn  of  the  m6itgsige>  but  as 
changed  and  improved  by  accretions,  or  by.  labor  expended  upon  it' 
while  the  mdrtgage  is  in  existence.  Creditors  bavitig  debts 
created  for  mpneyV  labor  or  materials  used  in  improving  the  mort- 
gaged propetty^  acquire,  on  that  account  no  legal  or  equitabte  daim 
to  displace  or  subordinate  the  lien  of  the  mort;gage  for  their  pro- 
tection. The.order  of  August  17, 1880,  assumes  to  create  a  prior 
equitable  lien  in  favor  of  .the  holders  6t  certificates^  This  is  put 
ia  the  order  on  the  ground,  that  the  debt  authorized  was  for  the 
benefit  and  protection  of  the  property.  There  are  no  facts  re- 
cited in  the  order,  nor  were  any  presented  to  the  court  in  the  affi- 
davit upon  which  the  order  was  granted,  which  afford  the  slightest: 
justification  for  subverting  and  postponing  the  prior  legal  lien  oC 
the  mortgage  creditors,  without  their  consent,  to  the  debts  author* 
ized  to  be  created  by  the  order.  The  fact  that :  the  compail^  waa^ 
owing  debts  for  labor  created  no  equity  for  their  payment  in  prefer- 
ence to  the  bondholders.  In  view  of  our  decision  in  the  case  of^ 
Metropolitan  Tnist  Co.  v.  Tonawanda  Valley  and  Cuba  R.  Co,,  103- 
N.  Y.  245,  it  is  needless  to  say  that  however  meritorious  these  claims 
were,  this  of  itself  presented  no  reaJBon  or  justification  for  paying 
them  out  of  the  property  of  the  bondholders  by  depriving  them  of 
the  security  pledged  to  them  before  the  labor  debts  were  contracted. 
The  afflda^vit  ujion  which  the  oirder  of  August  17th  was  based  shows> 
that  the  company  was  in  serious  financial  embarrassment,  but  falls' 
short  of  disclosing  any  extraordinairy  emergency  which  called  for 
extraordinary  methods  for  the  preservation  of  it$  property. 

But  the  validity  of  the  order,  so  far  as  it  assumes  to  give  pri* 
ority  to  holders  of  certificates  tp  be  issued  thereunder,  was  sought 
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to  be  supported  od  the  inquiry  before  the  referee  iil  tbe  surplod- 
mouej  proceedings,  ofi  a  grotind  wnibta^  wa#  not  presented  to  ihfy^ 
court  when  the  order  was  granted.  This  ground/  as  stated  in  the 
report  of  the  referee,  is  in  substance  that  a  large  number  of  Work- 
men,  comprising  eight  liundridd- or  a  thousand  men,  whose  wages, 
during  May,  June  and  July,  were  in  arrears,  but  who  had  cfontin- 
ued  work  under  promises  of  payment,  all  of  which  had  been  broken, 
had  reached  a  state  of  absolute  destitution  and  in  many  cases;  of 
starvation,  and  that  at  the  time  the  order  was  mad^  they  had- 
stopped  working,  but  remained  on  the  premises  and  had  become 
riotous  in  their  language  and  demeanor  and  threatened,  unless  paid, 
to  bum  the  hotel  building  and  erections  and  personal  property 
therein,  and  the  referee  found  that  but  for  the  action  of  the  bank- 
ers who  took  the  certificates  and  advanced  the  funds  by  which  the 
receiver  was  enabled  to  pay  off  the  an^ars  of  wages,  the  hotel  and 
other  property  of  the  company  '"^  would,  itt  all  probability,  hav« 
been  destroyed  or  seriously  injured.'' 

The  question  presented  is,  whether  theieie  eircumstances  justified 
or  if  presenied  to  the  court,  would  have  justified,  the  order  pre-> 
f erring  advances  made  thereuiiider  to  the  lien  of  the  mortgage* 
Before  coming  to  this  question  however  it  is  to  -be  observed  that 
the  order  was  granted  in  a  suit  to  which  neither  tI»B  trustee  of  the 
mortgage  nor  the  bondholders  were  at  the  time  parties,  and  with* 
out,  so  far  as  appears,  any  notice  of  the  application  for  the  order 
having  been  given  to  them  or  any  of  them.  The  original  parties 
to  the  suit  were  Attrill,  the  principal  stockholder  of  the  company, 
who  was  plaintiflF,  and  the  cor^ration,  the  Rockaway  Beach  Im- 
provement Company,  which  was  sole  defendant;  On  the  13th  of 
August,  1880,  an  order  was  made  on  the  application  of  the  receiver, 
enjoining  certain  bondholders  named  from  selling  or  transferring 
bonds  issued  under  the  Soutter  mortgage,  held  by  them  in  pledge, 
which  order  was  served  on  the  persons  and  firms  named  therein. 
But  so  far  as  appears  they  were  not  then  made  parties  to  the  ac- 
tion, and  the  order  was  doubtless  procured  to  arrest  the  appre- 
hended danger  of  a  sacrifice  of  the  bonds  by  the  pledgees,  referred 
to  in  the  complaint.  This  order  gives  no  intimation  of  an  inten- 
tion to  apply  for  an  order  authorizing  the  issue  of  receiver's  certifi- 
cates. Soutter,  the  trustee  under  the  mortgage,  was  made  a  party 
defendant  at  a  subsequent  stage  of  the  action,  but  after  the  certifi- 
cates under  fhe  order  of  August  17,  were'  issued  and  the  advances 
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made.  The  granting  of  the  order  without  aonae  lo  uie  mortgagee, 
or  to  the  hondholden,  did  not  bind  them  as  an  adjadication,  as- 
aaming  that  the  oourt  had  jarisdictiou  to  appoint  a  receiver  in  the 
Attrill  action,  a  point  which  will  be  assamed  withoat  examination. 
The  bondholders,  or  their  trustee,  were  entitled,  by  the  plainest 
rales  of  law  and  justice,  to  notice  and  the  right  to  be  heard  before 
their  rights  under  the  mortgage  could  be  affected;  and  it.  was  open 
to  them  on  the  hearing  before  the  referee  to  contest  the  order,  both 
on  the  facts  and  the  law.  As  was  said  by  Blatchpobd,  J.,  in 
Union  Trust  Oo.  v.  Illinois  Midland  Co.,  117  TJ.  S.  434,  456,  ''the 
receiver,  or  those  lending  nK>ney  to  him  or  certificates  issued  on 
orders  made  without  prior  notice  to  parties  interested,  take  the  risk 
of  the  final  action  of  the  court  in  regard  to  the  loans.'' 

On  the  merits  we  are  of  opinion  that  a  case  was  not  made  oat 
either  before  the  court  which  granted  the  order  or  before  the  ref- 
eree on  the  reference,  which  within  any  recognized  doctrine  regu- 
lating or  defining  the  powers  of  a  court  of  equity  in  the  adminis- 
tration of  property  through  a  receiver,  justified  the  order  of  August 
17,  postponing  the  lien  of  the  Soutter  mortgage.  The  power  of 
a  court  to  appoint  a  receiver,  when  a  proper  case  is  presented,  is  un- 
doubted. It  rests  in  the  sound  discretion  of  the  court.  The 
power  itself  and  the  object  of  its  exercise  were  stated  long  since 
with  admirable  clearness  by  Lord  Habdwicke  in  Skip  v.  Harwood, 
3  Atk.  564:  ''It  is  a  discretionary  power  exercised  by  the  court 
with  as  great  utility  to  the  subject  as  any  authority  which  belongs 
to  it;  and  it  is  provisional  only  for  the  more  speedy  getting  of  a 
party's  estate  and  securing  it  for  the  benefit  of  such  person  who 
sh^l  appear  to  be  entitled,  and  it  does  not  at  all  affect  the  right." 
The  act  of  the  court  in  taking  charge  of  property  through  a  re- 
ceiver is  attended  with  certain  necessary  expenses  of  its  care  and. 
custody;  and  it  has  become  the  settled  rule  that  expenses  of  reali- 
zation, and  also  certain  expenses,  which  are  called  expenses  of  pres* 
ervation,  may  be  incurred  under  the  order  of  the  court  on  the  credit 
of  the  property,  and  it  follows  from  necessity,  in  order  to  the  effect- 
ual administration  of  the  trust  assumed  by  the  court,  that  these 
expenses  should  be  paid  out  of  the  income,  or  when  necessary,  out 
of  the  corpus  of  the  property  before  distribution,  or  before  the 
court  passes  over  the  property  to  those  adjudged  to  be  entitled.  It 
is  claimed  that  the  money  advanced  in  this  case  to  protect  the  prop- 
erty from  an  incendiary  borning,  created  a  debt  for  preservation. 
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which  may  be  preferred  to  the  claim  of  the  bondholders.  We  are 
of  a  contrary  opinion.  No  doubt  a  serioas  emergency  existed, 
growing  out  of  the  discontent  and  riotous  disposition  of  the  work* 
men.  But  the  State  primarily  assumes  the  duty  of  the  preservation 
of  public  order,  and  the  repression  and  punishment  of  crime.  It 
enacts  laws,  constitutes  courts,  and  commissions  officers  to  this  end. 
It  especially  makes  provision  intended  to  prevent  riots,  and  it  seeks 
to  insure  prompt  action  on  the  part  of  local  officers  and  commu- 
nities by  imposing  upon  the  latter  pecuniary  responsibility  for  in- 
juries to  property  caused  by  riotous  assemblages.  In  this  case  no 
attempt,  so  far  as  appears^  was  made  by  the  receiver  or  by  the  com- 
pany to  secure  the  intervention  of  the  public  authorities  to  suppress 
the  apprehended  disturbance,  or  to  arrest  those  who  threatened  to 
burn  the  property  of  the  company.  It  clearly  ought  not  to  have 
been  assumed  that  the  ordinary  agencies  of  the  law  were  inadequate 
to  the  situation,  or  that  the  law,  operating  through  its  regularly 
appointed  channels,  was  impotent  to  control  it.  It  would  be  diffi- 
cult to  define  by  a  rule,  applicable  in  every  case,  what  are  expenses 
of  preservation  which  may  be  incurred  by  a  receiver  by  authority 
of  the  court  It  was  said  by  JAUBd,  L.  J.,  in  Reg$ni*s  Canal  Iron 
Works  Co.,  3  Oh.  Div.  411,  427,  that  ''the  only  costs  for  the  pre- 
servation of  the  property  would  be  such  things  as  the  repairing  of 
the  property,  paying  rates  and  taxes  which  would  be  necessary  to 
prevent  any  forfeiture,  or  putting  a  person  in  to  take  care  of  the 
projierty/'  Wherever  the  true  limit  is,  we  think  it  does  not  include 
the  expenditure  authorized  by  the  order  of  August  17,  and  that 
such  an  expenditure  is  and  ought  to  be  excluded  from  the  definition. 
There  must  be  something  approaching  a  demonstrable  necessity  to 
justify  such  an  infringement  of  the  rights  of  the  mortgagees  as  was 
attempted  in  this  case. 

We  hav«  not  lost  sight  of  the  recent  very  important  cases  decided 
in  the  Supreme  Court  of  the  United  States,  involving  the  question 
of  the  power  which  may  be  vested  by  the  court  in  receivers  of  in- 
solvent railroad  corporations,  and  the  right  of  the  court  to  provide 
for  the  payment  of  certain  debts  contracted  l)efore  or  after  the 
appointment  of  &  receiver  out  of  income,  and  if  that  is  inadequate, 
out  of  the  corpus  of  the  property.  These  cases  and  decisions  are 
the  outcome  of  the  growth  of  railroad  enterprises  and  business 
orithin  a  comparatively  recent  period.  It  has  been  held  that  under 
special  circumstances  the  court  may  direct  the  payment  of  ante- 
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receivership  debts  for  labor  or  supplies  contracted  within  a  limited 
period  before  the  insolyency,  the  adjustment  and  payment  of  traflSe 
balances  in  favor  of  connecting  roads,  and  may  direct  the  receiver 
to  operate  the  road  pending  the  foreclosare,  and  to  that  end  pur- 
chase necessary  rolling  stock  for  the  use  of  the  road  and  make 
repairs  and  improvements  thereon,  the  expense  of  which  shall  be  a 
charge  on  the  property  in  priority  to  legal  liens.  Wallace  v.  Loamis, 
97  U.  S.  146;  Fosdick  v.  Schall,  99  U.  S.  '^35;  Barton  v.  Barbour, 
104  U.  S.  126;  Miltenherger  v.  Logansport  Ry.  Co.,  106  U.  S.  286; 
Union  Trust  Co.  y.  Souther,  107  IT.  S.  591;  Burnham  v.  Bowen, 
111  TJ.  S.  776;  Union  Tru»t  Co.  v.  III.  Mid.  £  R.  Co.,  evpra.  It 
^annot  be  successfully  denied  that  the  decisions  in  these  cases  vest 
in  the  courts  a  very  broad  and  comprehensive  jurisdiction  over 
insolvent  railroad  corporations  and  their  property.  It  will  be  found 
on  examining  these  cases  that  the  jurisdiction  asserted  by  the  court 
therein  is  largely  based  upon  the  public  character  of  railroad  corpora- 
tions; the  public  interest  in  their  continued  and  successful  opera- 
tion; the  peculiar  character  and  terms  of  railroad  mortgages,  and 
upon  other  special  grounds  not  applicable  to  ordinary  private  cor- 
porations. It  was  said  by  Waits,  G.  J.,  in  Foedick  v.  Schall, 
supra,  that  railroad  mortgages  and  the  rights  of  railroad  mortgagees 
are  comparatively  new  in  the  history  of  judicial  proceedings.  They 
are  peculiar  in  their  character  and  affect  peculiar  interests;'^  and  in 
Barton  t.  Barbour,  supra,  that  *^  the  new  and  changed  condition  of 
things  which  is  presented  by  the  insolvency  of  such  a  corporation 
as  a  railroad  company  has  rendered  necessary  the  exercise  of  large 
and  modified  forms  of  control  of  its  property  by  the  codrts  charged 
with  the  settlement  of  its  affairs  and  the  disposition  of  its  assets.*' 
These  cases  furnish,  we  think,  no  authority  for  upholding  the  order 
of  August  17  or  for  subverting  the  priority  of  lien,  which  accord- 
ing to  the  general  rules  of  law,  the  bondholders  acquired  through 
the  trust  mortgage  on  the  property  of  the  company.  It  would  be 
unwise,  we  think,  to  extend  the  power  of  the  court  in  dealing  with 
property  in  the  hands  of  receivers  to  the  practical  subversion  or 
destruction  of  vested  interests,  as  would  be  the  case  in  this  instance 
if  the  order  of  August  17  should  be  sustained.  It  is  best  for  all 
that  the  integrity  of  contracts  should  be  strictly  guarded  and  main- 
tained and  that  a  rigid,  rather  then  a  liberal  construction  of  the 
power  of  the  court  to  subject  property  in  the  hands  of  receivers 
to  charges,  to  the  prejudice  of  creditors,  should  be  adopted. 
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There  is  no  groand  for  alleging  an  estoppel  against  the  bondhold- 
ers, barring  their  right  to  a  revievir  of  the  action  of  the  conrt. 
The  claim  of  estoppel  is  based  upon  the  assumed  fact  that  the  trus* 
tee  knew  that  a  receiver  had  been  appointed,  and  did  not  intervene 
to  prevent  the  issuing  of  the  certificates.  The  trustee  at  the  time 
was  not  a  party  to  the  action,  and  had  no  notice  of  the  application 
for  the  order,  or  of  the  issuing  of  the  certificates  until  after  the  aif- 
vances  were  made.  He  was  designated  as  a  trustee  by  the  com- 
pany  before  the  bonds  were  issued,  and  was  one  of  the  directors  and 
stockholders  of  the  corporation,  positions  which  might  bring  his 
duty  and  interest  into  confiriot.  it  would  be  most  unjust  under  the 
circnmstances  to  conclude  the  bondholders  by  his  inaction  or  for 
the  reasoii  that  after  ^'he  advances  on  the  certificates  had  been  made, 
he,  as  one  of  the  board  of  directors  and  as  a  stockholder  of  the  com- 
pany^ partidpated  iO{>jl^.«9ti^^  o|  pi^eting^  of  directdrs  and  stock- 
holders  in  which  the  order  for  the  issi^ing  of  certificates  was  ap- 
proved. 

We  perceive  no  valid  reason  why  tb^MpenseS  incurred  by  the  re- 
organization committee  under  the  reorganization  scheme  of  1881, 
and  for  which  it  is  claimed  a  large  pdftioh  of  the  bonds  and  other 
seciirjties.werci  pledged,  may^iaqt  be  adjusted  in  this  proceeding  and 
the:  lien  therefor,  if  any,  be  enforced. 

It  is  claimed  that  in  any  .event  there  are  certain  expenses  of  th6 
receivership  chargeable  against  the  fund  in  court«  We  do  not  per- 
ceive upon  the  facts  presented  tha(  this  claim  has  any  foundation. 
However  we  think  a  proper  disposition  of  the  appeal  will  be  made 
by  modifying  the  order  of  the  General  Term  so  as  to  make  the  re- 
versal of  the  order  of  the  Special  Term  absolute,  leaving  the  parties 
to  apply  for  a  new  reference,  as  they  may  be  advised,  on  which  all 
questions,  except  that  of  priority  between  the  bondholders  and 
ereditors  holding  certificates,  may  be  considered. 

All  concur.    *  Ordered  accordingly. 
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CmUrad — ru^raint  of  trade — generui  rutrainL 

The  defendant  sold  his  match  manafactaring  bosinesSp  with  the  good  wHl,  to 
a  corporation,  then  engaged  in  the  same  business,  and  ooyenanted  with  the 
purchaser  and  its  assigns  not  to  engage  within  ninety-nine  years  in  the  like 
business,  except  for  the  purchaser,  in  any  of  the  United  States  or  Territories 
except  Nevada  and  Montana.  HM,  (1)»  valid;  (2)  that  an  injunction  should 
be  awarded  although  the  defendant,  in  eonnection  with  the  covenant,  had 
also  executed  a  bond  for  liquidated  damages;  (8)  and  that  the  plaintiff,  a 
foreign  corporation  and  assignee  of  sidd  purchaser,  could  enforce  the  agree- 
ment. 

ACTION  for  injanction.  The  opinion  states  the  facts.  The  plain* 
tiff  had  judgment  below. 

Bobert  Sewell,  for  appellant 

Jfoah  DaviSf  for  respondent* 

Akdkews,  J.  Two  questions  are  presented:  First.  Whether  the 
covenant  of  the  defendant  contained  in  the  bill  of  sale  executed  by 
him  to  the  Swift  &  Courtney  &  Beecher  Company  on  the  27th  day 
of  August,  1880,  *'that  he  shall  and  will  not,  at  any  time  or  times 
within  ninety-nine  years,  directly  or  indirectly  Engage  in  the  manu- 
facture or  sale  of  friction  matches  (excepting  in  the  capacity  of  agent 
or  employee  of  said  The  Swift  &  Courtney  &  Beecher  Company), 
within  any  of  the  several  States  of  the  United  States  of  America, 
or  in  the  Territories  thereof,  or  within  the  District  of  Columbia, 
excepting  and  raserving  however  the  right  to  manufacture  and  sell 
friction  matches  in  the  State  of  Nevada  and  in  the  Territory  of 
Montana,''  is  void  as  being  a  covenant  in  restraint' of  trade  ;  and 
second,  as  to  the  right  of  the  plaintiff,  under  the  special  circum- 
stances, to  the  equitable  remedy  by  injunction  to  enforce  the  perform- 
ance of  the  covenant.  There  is  no  real  controversy  to  the  essential 
facts.  The  consideration  of  the  covenant  was  the  purchase  by  the 
Swift  &  Courtney  &  Beecher  Company,  a  Connecticut  corporation, 
of  the  manufactory  No.  528  West  Fiftieth  street,  in  the  city  of  New 
York,  belonging  to  the  defendant,  in  which  he  had,  for  several  years 
prior  to  entering  into  the  covenant,  carried  on  the  business  of  mann* 

*See  WaMum  v.  Doeeh,  s)Oii, 
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factaring  friction  matches,  and  of  the  stoqk  and  materials  on  hand, 
together  with  the  trade,  trade-marks  and  good  will  of  the  business, 
for  the  aggregate  sum  (exclading  a  mortgage  of  (5,000  on  the  prop- 
erty, assumed  by  the  company)  of  $46,724.05,  of  which  (13,000  was 
the  price  of  the  real  estate.  By  the  preliminary  agreement  of  July 
27,  1880,  (28,000  of  the  purchase-prioe  was  to  be  paid  in  the  stock 
of  the  Swift  &  Courtney  &  Beecher  Company.  This  was  modified 
when  the  property  was  transferred  August  27,  1880,  by  giving  to 
the  defendant  the  option  to  receiye  the  (28,000  in  the  notes  of  the 
company  or  in  its  stock,  the  option  to  be  exercised  on  or  before  Janu- 
ary 1,  1881.  The  remainder  of  the  purchase-price,  (18,724.05,  was 
paid  down  in  cash,  and  subsequently,  March  1,  1881,  the  defendant 
accepted  from  the  plaintiff,  the  Diamond  Match  Company,  in  full 
payment  of  the  (28,000,  the  sum  of  (8,000  in  cash  and  notes,  and 
(20,000  in  the  stock  of  the  plaintiff,  the  plaintiff  company  having, 
prior  to  said  payment,  purchased  the  property  of  the  Swift 
ft  Courtney  ft  Beecher  Company,  and  become  the  assignee  of 
the  defendant's  covenant  It  is  admitted  by  the  pleadings 
that  in  August,  1880  (when  the  covenant  in  question  was 
made),  the  Swift  ft  Courtney  ft  Beecher  Company  carried  on 
the  business  of  manufacturing  friction  matches  in  the  States  of 
Connecticut,  Delaware  and  Illinois,  and  of  selling  the  same  "  in 
the  several  States  and  Territories  of  the  United  States  and  in  the 
District  of  Columbia; ''and  the  complaint  alleges,  and  the  defend- 
ant in  his  answer  admits,  that  he  was  at  the  same  time  also  engaged 
in  the  manufacture  of  friction  matches  in  the  city  of  New  York, 
and  in  selling  them  in  the  same  territory.  The  proof  tends  to  sup- 
port the  admission  in  the  pleadings.  It  was  shown  that  the  defend- 
ant employed  travelling  salesmen  and  that  his  matches  were  found 
m  the  hands  of  dealers  in  ten  States.  The  Swift  ft  Courtney  ft 
Beecher  Company  also  sent  their  matches  throughout  the  country 
wherever  they  could  find  a  market.  When  the  bargain  was  con- 
summated, on  the  27th  of  August,  1880,  the  defendant  entered 
into  the  employment  of  the  Swift  ft  Courtney  ft  Beecher  Company, 
and  remained  in  its  employment  until  January,  1881,  at  a  salary  of 
(1,500  a  year.  He  then  entered  into  the  employment  of  the  plain- 
tiff and  remained  with  it  during  the  year  1881,  at  a  salary  of  (2,50Q 
a  year,  and  from  January  1, 1882,  at  a  salary  of  (3,600  a  year,  when 
a  disagreement  arising  as  to  the  salary  he  should  thereafter  receive, 
ibe  plaintiff  declining  to  pay  a  salary  of  more  than  (2,500  a  year. 
Vol.  LX  —  69 
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the  defendant  Tolantarily  left  its  senrioe.  Sabseqnently  he  became 
superintendent  of  a  rivid  match  manofactnring  company  in  New 
Jersey,  at  a  salary  of  IS^OOO,  and  he  also  opened  a  store  in  New 
York  for  the  sale  of  matches  other  than  those  manofactnred  by 
the  plaintiff.  The  contention  by  the  defendant,  that  the  plaintiff 
has  no  equitable  remedy  to  enforce  the  covenant,  rests  mainly  on 
the  fact  that  contemporaneonsly  with  the  ezecationof  the  covenant 
of  August  27,  1880,  the  defendant  also  ezecnted  to  the  Swift  ft 
Courtney  &  Beecher  Oompany  a  bond  in  the  penalty  of  $15,000, 
conditioned  to  pay  that  sum  to  the  company  as  liquidated  damages 
in  case  of  a  breach  of  his  covenant. 

The  defendant  for  his  main  defense  relies  upon  the  ancient  doc- 
trine of  the  common  law  first  definitely  declared,  so  far  as  I  can 
discover,  by  Ohief  Justice  Pabkbb  (Lord  Maoclbsfield)  in  the 
leading  case  of  Miichel  v.  Reynolds,  1  P.  Wms.  181,  and  which  has 
been  repeated  many  times  by  judges  in  England  and  America,  that 
a  bond  in  general  restraint  of  trade  is  void.  There  are  several 
decisions  in  the  English  courts  of  an  earlier  date  in  which  the  ques- 
tion  of  the  validity  of  contracts  restraining  the  obligor  from  pursu- 
ing his  occupation  within  a  particular  locality  were  considered. 
The  cases  are  chronologically  arranged  and  stated  by  Mr.  Parsons 
in  his  work  on  Gontracts  (voL  2,  p.  748,  note).  The  earliest  reported 
case,  decided  in  the  time  of  Henry  V,  was  a  suit  on  a  bond  given 
by  the  defendant,  a  dyer,  not  to  use  his  craft  within  a  certain  city 
for  the  space  of  half  a  year.  The  judge  before  whom  the  case  came 
indignantly  denounced  the  plaintiff  for  procuring  such  a  contract, 
and  turned  him  out  of  court.  This  was  fallowed  by  cases  arising 
on  contracts  of  a  similar  character,  lestraining  the  obligors  from 
pursuing  their  trade  within  a  certain  place  for  a  certain  time,  which 
apparently  presented  the  same  question  which  had  been  decided  in 
the  dyer's  case,  but  the  courts  sustained  the  contracts  and  gave 
judgment  for  the  plaintiffs;  and  before  the  case  of  Mitchel  v.  liey^ 
nolds,  it  had  become  settled  that  an  obligation  of  this  character, 
limited  as  to  time  and  space,  if  reasonable  under  the  circumstances 
and  supported  by  a  good  consideration,  was  valid.  The  case  in  the 
Year  Books  went  against  all  contracts  in  restraint  of  trade,  whether 
limited  or  general.  The  other  cases,  prior  to  Mitchel  v.  Reynolds, 
sustained  contracts  for  a  particular  restraint,  upon  special  grounds, 
and  by  inference  decided  against  the  validity  of  general  restraints. 
The  case  of  Mitchel  y.  Reynolde  was  a  case  of  partial  restraint 
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and  the  oontract  was  snatained.  It  is  worthy  of  notice  that  most, 
if  not  all,  the  English  cases  which  assert  the  doctrine  that  all 
contraots  in  general  restraint  of  trade  are  Toid,  were  cases 
where  the  oontract  before  the  court  was  limited  or  partial.  The 
same  is  generally  true  of  the  American  cases.  The  principal 
oases  in  this  State  are  of  that  character,  and  in  all  of  them  the 
particalar  contract  before  the  conrt  was  sustained.  XobUs  y. 
BaUs,  7  Cow.  307;  CAappd  t.  Broekway,  21  Wend.  157;  Dun- 
lop  ▼.  Oregory,  10  N.  Y.  241;  s.  c,  61  Am.  Dec.  746.  In  Alg0r 
T.  Teacher,  19  Pick«  51;  s.  c,  31  Am.  Dec  119,  the  case  was  one 
of  general  restraint,  and  the  conrt,  construing  the  rule  as  inflexible 
that  all  contracts  in  general  restraint  of  trade  are  void,  gave  judg- 
ment for  the  defendant.  In  MitcJUl  v.  Reynolds  the  court,  in  as- 
signing the  reasons  for  the  distinction  between  a  contract  in  gen- 
eral restraint  of  trade,  and  one  limited  to  a  particular  place,  says: 
**  tor  the  former  of  these  must  be  Toid,  being  of  no  benefit  to  eiiher 
party  and  only  oppressive;''  and  later  on,  '' because  in  a  great 
many  instances  they  can  be  of  no  use  to  the  obligee,  which  holds 
in  all  cases  of  general  restraint  throughout  England,  for  what  does 
it  signify  to  a  tradesman  in  London  what  another  does  in  Newcas- 
tle, and  surely  it  would  be  unreasonable  to  fix  a  certain  loss  on  one 
side  without  any  benefit  to  the  other.''  He  refers  to  other  reasons, 
viz.:  The  mischief  which  may  arise  (1)  to  the  party,  by  the  loss,  by 
the  obligor,  of  his  livelihood  and  the  subsistence  of  his  family;  and 
(2),  to  the  public,  by  depriving  it  of  a  useful  member  and  enabling 
corporations  to  gain  control  of  the  trade  of  the  kingdom.  It  is 
quite  obvious  that  some  of  these  reasons  are  much  less  forcible  now 
than  when  Mitchel  v.  Reynolds  was  decided.  Steam  and  electricity 
have,  for  the  purjKMes  of  trade  and  commerce,  almost  annihilated 
distance,  and  the  whole  world  is  now  a  mart  for  the  distribution  of 
the  products  of  industry.  The  great  difFusion  of  wealth  and  the 
restless  activity  of  mankind  striving  to  better  their  condition,  has 
greatly  enlarged  the  field  of  human  enterprise  and  created  a  vast 
number  of  new  industries,  which  give  scope  to  ingenuity  and  em- 
ployment, for  capital  and  labor.  The  laws  no  longer  favor  the 
granting  of  exclusive  privileges,  and  to  a  great  extent,  business 
corporations  are  practically  partnerships  and  may  be  organized  by 
any  persons  who  desire  to  unite  their  capital  or  skill  in  business, 
leaving  a  free  field  to  all  others  who  desire  for  the  same  or  similar 
purposes  to  dothe  themselves  with  a  corporate  character.    The  ten- 
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dency  of  recent  adjadications  ir  marked  in  the  direction  of  relaxing 
the  rigor  of  the  doctrine  that  all  contracts  in  general  restraint  of 
trade  are  void  irrespective  of  special  circamstances.  Indeed  it  has 
of  late  been  denied  that  a  hard  and  fast  rule  of  that  kind  has  ever 
been  the  law  of  England.  Rousitton  v.  thmsilUm^  14  Gh.  Div.  351. 
The  law  has,  for  centuries,  permitted  contracts  in  partial  restraint 
of  trade,  when  reasonable;  and  in  Horner  v.  Graves^  7  Bing.  7'45, 
Ohief  Justice  Tikoal  considered  a  true  test  to  be  ''  whether  the 
restraint  is  such  only  ad  to  afford  a  fair  protection  to  the  interests 
of  the  party  in  favor  of  whom  it  is  given,  and  not  so  large  as  to  in- 
terfere with  the  interests  of  the  public. '^  When  the  restraint  m' 
general,  but  at  the  same  time  is  co-extensive  only  with  the  interest 
to  be  protected,  and  with  the  benefit  meant  to  be  conferred,  there 
seems  to  be  no  good  reason  why,  as  between  the  parties,  the  con- 
tract is  not  as  reasonable  as  when  the  interest  is  partial  and  there 
id  a  corresponding  partial  restraint.  And  is  there  any  real  public 
interest  which  necessarily  condemns  the  one  and  not  the  other? 
It  is  an  encouragement  to  industry  and  to  enterprise  in  building 
up  a  trade,  that  a  man  shall  be  allowed  to  sell  the  good  will  of  the 
business  and  the  fruits  of  his  industry  upon  the  best  terms  he  can 
obtain.  If  his  business  extends  over  a  continent,  does  public  policy 
forbid  his  accompanying  the  sale  with  a  stipulation  for  restraint 
co-extensive  with  the  business  which  he  sells?  If  such  a  contract 
ii  permitted,  is  the  seller  any  more  likely  to  become  a  burden  on 
the  public  than  a  man  who  having  built  up  a  local  trade  only  sells 
it,  binding  himself  not  to  carry  it  on  in  the  locality?  Are  the  op- 
portunities for  employment  and  for  the  exercise  of  useful  talents 
so  shut  up  and  hemmed  in  that  the  public  is  likely  to  lose  a  useful 
member  of  society  in  the  one  case  and  not  in  the  other?  Indeed 
what  public  policy  requires  is  often  a  vague  and  difficult  inquiry. 
It  is  clear  that  public  policy  and  the  interests  of  society  favor  the 
utmost  freedom  of  contract,  within  the  law,  and  require  that  busi- 
ness transactions  should  not  be  trammelled  by  unnecessary  restric- 
tions. ''  If/'  said  Sir  Oeorob  Jessbll,  in  Printing  Go.  v.  Samp^ 
son^  L.  R.,  19  Eq.  Cas.  462,  *'  there  is  one  thing  more  than  any 
other  which  public  policy  requires,  it  is  that  men  of  full  age  and  com> 
petent  understanding  shall  have  the  utmost  liberty  of  contracting, 
and  that  contracts,  when  entered  into  freely  and  voluntarily,  shall 
be  held  good  and  shall  be  enforced  by  courts  of  justice."  It  has 
sometimes  been  suggested  that  the  doctrine,  that  contracts  in  gen- 


OCTOBER  TERM,  1887.  469 

Diamond  Match  Company  y.  Boeber. 

era!  restraiDt  of  trade  are  void,  is  founded  in  part  apon  the  policy 
of  preTeoting  monopolies,  v^hich  are  opposed  to  the  liberty  of  the 
subject,  and  the  granting  of  which  by  the  king  under  claim  of 
royal  prerogative  led  to  conflicts  memorable  in  English  history. 
But  covenants  of  the  character  of  the  one  now  in  question  operate 
simply  to  prevent  the  covenantor  from  engaging  in  the  business 
which  he  sells,  so  as  to  protect  the  purchaser  in  the  enjoyment  of 
what  he  has  purchased.  To  the  extent  that  the  contract  prevents 
the  vendor  from  carrying  on  the  particular  trade,  it  deprives  the 
community  of  any  benefit  it  might  derive  from  his  entering  into 
competition.  But  the  business  is  open  to  all  others,  and  there  is 
little  danger  that  the  public  will  suffer  harm  from  lack  of  persons 
to  engage  in  a  profitable  industry.  Snch  contracts  do  nob  create 
monopolies*  They  confer  no  special  or  exclusive  privilege.  If  con- 
.tracts  in  general  restraint  of  trade,  where  the  trade  is  general,  are 
void  as  tending  to  monopolies,  contracts  in  partial  restraint  where  the 
trade  is  local,  Are  subject  to  the  same  objection,  because  they  deprive 
the  local  community  of  the  services  of  the  covenantor  in  the  par- 
ticular trade  or  calling  and  prevent, his  becoming  a  competitor 
with  the  covenantee.  We  are  not  aware  of  any  rule  of  law  which 
makes  the  motive  of  the  covenantee  the  test  of  the  validity  of  sach 
a  contract.  On  the  contrary  we  suppose  a  party  may  legally  pur^ 
chase  the  trade  and  business  of  another  for  the  very  purpose  of 
preventing  competition,  and  the  validity  of  the  contract,  if  sup* 
ported  by  a  consideration,  will  depend  upon  its  reasonableness  as 
between  the  parties.  Combinations  between  producers  to  limit 
production  and  to  enhance  prices  are  or  may  be  unlawful,  but 
they  stand  on  a  different  footing.  We  cite  some  of  the  cases  show- 
ing the  tendency  of  recent  judicial  opinion  on  the  general  subject. 
Whittaker  v.  Howey  3  Beav.  38.^;  Jones  v.  Lees^  1  Hurl.  &  N.  189; 
Botisillon  V.  Rousillon^  svpra  ;  Leather  Co,  v.  Lomonty  L.  R.,  9  Eq. 
Cas.  345;  OolUns  v.  Locke,  4  App.  Gas.  674;  Oregon  Steam  Co,  v. 
WimoTy  20  Wall.  64;  Morse  v.  Morse,  103  Mass.  73.  In  Whittaker 
V.  HowBy  a  contract  made  by  a  solicitor  not  to  practice  as  a  solicitor 
*'  in  any  part  of  Oreat  Britam,"  was  held  valid.  Romdlon  v. 
RouHUon^  a  general  contract  not  to  engage  in  the  sale  of  cham- 
pagne, without  limit  as  to  space,  was  enforced  as  being  under  the 
circumstances  a  reasonable  contract.  Jones  v.  Lees,  a  covenant  bv 
the  defendant,  a  licensee  under  a  patent,  that  he  would  not  during 
the  license  make  or  sell  any  slubbing  machines  without  the  inven- 
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tion  of  the  plaintiff  applied  to  them,  was  held  valid.  Beaxwell^ 
J,,  said:  ''It  is  objected  that  the  restraint  extends  to  all  England, 
bat  so  does  the  priyilege."  In  Oregon  Steam  Co.  t.  Winsoty  the 
court  enforced  a  covenant  by  the  defendant,  made  on  the  porchase 
of  a  steamship,  that  it  should  not  be  run  or  employed  in  the  freight 
or  passenger  business  upon  any  waters  in  the  State  of  California 
for  the  period  of  ten  years. 

In  the  present  state  of  the  anthorities  we  think  it  cannot  be  said 
that  the  early  doctrine  that  contracts  in  general  restraint  of  trade 
are  void,  without  regard  to  circumstances,  has  been  abrogated. 
But  it  is  manifest  that  it  has  been  much  weakened,  and  that  the 
foundation  upon  which  it  was  originally  placed  has,  to  a  considera- 
ble extent  at  least,  by  the  change  of  circumstances,  been  removed. 

llie  covenant  in  the  present  case  is  partial  and  not  general  It 
is  practically  unlimited  as  to  time,  but  this  under  the  authorities 
is  not  an  objection  if  the  contract  is  otherwise  good.  Ward  v. 
Byrne,  5  M.  &  W.  648;  Mnmford  v.  Geihing,  7  0.  B.  (N.  S.)  305, 
817.  It  is  limited  as  to  space  since  it  excepts  the  State  of  Nevada 
and  the  Territory  of  Montana  from  its  operation,  and  therefore  is 
a  partial  and  not  a  general  restraint,  unless,  as  claimed  by  the  de- 
fendant, the  fact  that  the  covenant  applies  to  the  whole  of  the 
State  of  New  York  constitutes  a  general  restraint  within  the  au- 
thorities. In  Chappel  v.  Broekway,  mpra,  Bbonsok^  J.,  instating 
the  general  doctrine  as  to  contracts  in  restraint  of  trade,  remarked 
that  '*  contracts  which  go  to  the  total  restraint  of  trade,  as  that  a 
man  will  not  pursue  his  occupation  anywhere  in  the  State,  are  void.*^ 
The  contract  under  consideration  in  that  case  was  one  by  which  the 
defendant  agreed  not  to  run  or  be  interested  in  a  line  of  packet 
boats  on  the  canal  between  Rochester  and  Buffalo.  The  attention 
of  the  court  was  not  called  to  the  point  whether  a  contract  was 
partial,  which  related  to  a  business  extending  over  the  whole  country, 
and  which  restrained  the  carrying  on  of  business  in  the  State  of  New 
York,  but  excepted  other  States  fVom  its  operation.  The  remark 
relied  upon  was  obiter,  and  in  reason  cannot  be  considered  a  deci- 
sion upon  the  point  suggested.  We  are  of  the  opinion  that  the  con- 
tention of  the  defendant  is  not  sound  in  principle,  and  should  not 
be  sustained.  The  boundaries  of  the  States  are  not  those  of  trade 
and  commerce,  and  business  is  restrained  within  no  such  limit.  The 
country,  as  a  whole,  is  that  of  which  we  are  citi2sens,  and  our  duty 
and  allegiance  are  due  both  to  the  State  and  nation.    Nor  is  it  true 
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as  a  general  rule,  that  a  bofliness  established  here  cannot  extend 
beyond  the  State,  or  that  it  may  not  be  snocessfully  established  oat- 
side  of  the  State.  There  are  trades  and  employments  which  from 
their  nature  are  localized  ;  bat  this  is  not  trae  of  manafactaring 
industries  in  general.  We  are  unwilling  to  say  that  the  doctrine  as 
to  what  is  a  general  restraint  of  trade  depends  upon  State  lines,  and 
we  cannot  say  that  the  exception  of  Nevada  and  Montana  was  color* 
able  merely.  The  rule  itself  is  arbitrary,  and  we  are  not  disposed 
to  put  such  a  construction  upon  this  contract  as  will  make  it  a  con- 
tract in  general  restraint  of  trade,  when  upon  its  face  it  is  only  par- 
tial The  case  of  Oregon  ^eam  Co.  r.  Wisnor,  supra,  supports  the 
Tiew  that  a  restraint'  is  not  necessarily  general  which  embraces  an 
entire  State.  The  defendant  entered  into  the  covenant  as  a  con- 
aideration  in  part  of  the  purchase  of  his  property  by  the  Swift  ft 
Oourtney  ft  Beecher  Oompany,  presumably  because  he  considered  it 
for  his  advantage  to  make  the  sale.  He  realized  a  large  sum  in 
money,  and  on  the  completion  of  the  transaction  became  interested 
as  a  stockholder  in  the  very  business  which  he  had  sold.  We  are 
of  opinion  that  the  covenant,  being  supported  by  a  good  considera- 
tion, and  constituting  a  partial  and  not  a  general  restraint,  and 
being,  in  view  of  the  circumstances  disclosed,  reasonable,  is  valid 
and  not  void. 

In  respect  to  the  second  general  question  raised,  we  are  of  opinion 
that  the  equitable  jurisdiction  of  the  court  to  enforce  the  covenant 
by  injunction  was  not  excluded  by  the  fact  that  the  defendant,  in 
connection  with  the  covenant,  executed  a  bond  for  its  performance, 
with  a  stipulation  for  liquidated  damages.  It  is  of  course  compe- 
tent for  parties  to  a  covenant  to  agree  that  a  fixed  sum  shall  be  pud 
in  case  of  a  breach  by  the  party  in  default,  and  that  this  should  be 
the  exclusive  remedy.  The  intention  in  that  case  would  be  mani- 
fest that  the  payment  of  the  penalty  should  be  the  price  of  non-per- 
formance, and  to  be  accepted  by  the  covenantee  in  lieu  of  perform- 
ance. Phmnix  Ins.  Co.  v.  Continental  Ins.  Co.j  87  N.  Y.  400,405. 
Bat  the  taking  of  a  bond  in  connection  with  a  covenant  does  not 
exclude  the  jurisdiction  of  equity  in  a  case  otherwise  cognizable 
therein,  and  the  fact  that  the  damages  in  the  bond  are  liquidated 
does  not  change  the  rule.  It  is  a  question  of  intention,  to  be  deduced 
from  the  whole  instrument  and  the  circumstances ;  and  if  it  appear 
that  the  performance  of  the  covenant  was  intended,  and  not  merely 
the  payment  of  damages  in  case  of  a  breach,  the  covenant  will  bo 
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ecforced.  It  was  said  in  Lontj  v.  Bowring,  33  Beay.  585,  whioh  was 
an  action  in  equity  for  the  specific  performance  of  a  covenant,  there 
being  also  a  clause  for  liquidated  damages,  *'  all  that  is  settled  by 
this  clause  is  that  if  they  bring  an  action  for  damages  the  amount 
to  bo  recovered  is  £1,000»  neither  more  nor  less.''  There  can  be  no 
doubt  upon  the  circumstances  in  this  case  that  the  parties  intended 
that  the  covenant  should  be  performed,  and  not  that  the  defendant 
might  at  his  option  repurchase  his  right  to  manufacture  and  sell 
matches  on  payment  of  the  liquidated  damages.  The  right  to  relief 
by  injunction  in  similar  contracts  is  established  by  numerous  cases. 
Phmnix  Ins.  Co,  v.  Continental  Ins,  Co.,  supra;  Long  v.  Bowring, 
supra;  Howard  v.  Woodward^  10  Jur.  (N.  S.)  1123;  Coles  v.  Sims,  5 
De  G.,  McN.  A  O.  1 ;  Avery  v.  Langfordy  Ka/sCh.  663;  Whittaker 
T.  Howe^  supra ;  Hubbard  v.  Miller,  27  Mich.  15. 

There  are  some  subordinate  questions  which  will  be  briefly 
noticed. 

First.  The  plaintiff,  as  successor  of  the  Swift  &  Courtney  ft 
Beecher  Oompany,  and  as  assignee  of  the  covenant,  can  maintain 
the  action.  The  obligation  runs  to  the  Swift  &  Courtney  &  Beecher 
Company,  ''its  successors  and  assigns."  The  covenant  was  in  the 
nature  of  a  property-right  and  was  assignable,  at  least  it  was  assign- 
able in  connection  with  a  sale  of  the  property  and  business  of  the 
assignors.  Hedge  y.  Loioe^  47  Iowa,  137,  md  cases  cited.  Second. 
The  defendant  is  hot  in  a  position  which  entitles  him  to  raise  the 
question  that  the  contract  with  the  Swift  &  Courtney  ft  Beecher 
Company  was  ultra  vires  the  powers  of  that  corporation.  He  has 
retained  the  benefit  of  the  contract  and  must  abide  by  its  terms. 
Whitney  Arms  Co.  v.  Barlow,  68  N.  Y.  34 ;  s.  c,  20  Am.  Bep.  504. 
Third.  The  fact  that  the  plaintiff  is  a  foreign  corporation  is  no  objec- 
tion to  its  maintaining  the  action.  It  would  be  repugnant  to  the 
policy  of  our  legislation  and  a  violation  of  the  rules  of  comity  to 
grant  or  withhold  relief  in  our  courts  upon  such  a  discrimination. 
Merrick  v.  Van  Santvoord,  34  N.  Y.  208 ;  Hibernia  Nat.  Bank  y. 
Lacombe,  84  N.  Y.  367 ;  s.  c,  38  Am.  Bep.  518  ;  Code  Civ.  Pro., 
§  1779.  Fourth.  The  consent  of  the  Swift  ft  Courtney  ft  Beecher 
Company  to  the  purchase  by  the  defendant  of  the  business  of  Brueg- 
jgemann,  did  not  relieve  the  defendant  from  his  corenant.  That 
transaction  was  in  no  way  inconsistent  therewith.  Brueggemann 
was  selling  matches  manufactured  by  the  company,  under  an  agree- 
ment to  deal  in  them  exclusively. 
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There  are  some  qnestions  on  exceptions  to  the  admission  and 
^xdasion  of  evidence,  ^one  of  them  present  any  question  requir- 
ing a  reversal  of  the  judgment. 

There  is  no  error  disclosed  by  the  record  and  the  judgment  should 
therefore  be  affirmed. 

Judgment  affirmed. 

All  concur,  except  Peckham,  J.,  dissenting. 


National  Filtebing  Oil  Company  y.  Citizens'  Insubancb 

Company  of  Missoubl. 

ad6N.  Y.6»6.) 

Jmurance  —  of  royalties — validity  —  interest. 

Defendant  executed  an  insnrance  policy  to  plaintiff,  reciting  that  E.  &  Co.» 
"  by  virtae  of  an  agreement  with  the  assured,  are  bound  to  pay  to  them 
royalties  for  the  privilege  of  using  their  patents,  which  royalties  are  guar* 
anteed  to  amount  to  $250  a  month,*'  and  covenanting  that  in  case  the  prem- 
ises of  E.  A  Co.  should  be  damaged  by  fire,  "  so  as  to  cause  a  diminution  of 
said  royalties,"  defendant  would  pay  the  amount  of  such  diminution,  during 
the  restoration  of  said  premises  to  their  producing  capacity  "immediately 
preceding  said  fire."  The  license  from  the  plaintiff  to  E.  &  Co.  was  exclu- 
sive. Held  (1)  that  the  insurance  was  not  limited  to  the  guaranteed  amount 
of  royalties,  and  was  valid;  (2)  that  the  recovery  should  not  be  limited  to 
loss  of  royalties  on  oil  actually  burned,  and  that  evidence  was  competent  to 
show  the  amount  of  royalties  paid  for  two  months,  immediately  before  the 
fire,  during  the  restoration  of  the  works,  and  for  some  mouths  next  succeed- 
ing. 

ACTION  on  a  fire  insurance  policy.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

O.  A.  Clefneni,  for  appellant. 

F,  R.  Couderi  and  Paul  Fuller  for  respondent. 

Finch,  J.  The  insurance  which  forms  the  subject  of  this  litiga- 
tion was  of  an  unusual  character,  and  presents  a  question  for  the 
solution  of  which  we  have  no  admitted  precedent.  It  was  an  insur- 
ance upon  the  oil  reducing  and  filtering  works  of  Ellis  &  Co., 
and  for  the  protection  of  specified  royalties,  payable  by  that  firm 
to  the  plaintiff  as  compensation  for  an  exclusive  license  to  use  in 
Vol.  LX  —  60 
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their  basiness  a  certain  patent  which  belonged  to  and  was  controlled 
by  the  plaintifF  company.  The  policy,  by  its  terms,  insured  that 
company  ''on  royalties  payable  to  insured  from  the  business  of 
John  Ellis  &  Co.,  carried  on  in  premises  situate  in.  Brooklyn, 
on  block  bounded  by  Sullivan,  Walcott  and  Ferris  streets  and 
Buttermilk  channel,"  and  then  proceeded  with  a  more  specific  state- 
ment, thus:  '*  Whereas,  the  above-named  firm  of  John  Ellis  ft 
Co.,  by  virtue  of  an  agreement  with  the  assured,  are  bound  to 
pay  to  them  royalties  for  the  privilege  of  using  their  patent,  which 
royalties  are  guaranteed  to  amount  to  9i50  a  month;  now  therefore 
the  conditions  of  this  insurance  are  that  in  case  the  premises  occu- 
pied as  above  by  said  Ellis  &  Co.  shall  be  damaged  by  fire  so 
as  to  cause  a  diminution  of  said  royalties,  this  company  will  make 
good  to  the  insured  the  amount  of  such  diminution  during  the 
restoration  of  said  premises  to  their  producing  capacity  immediately 
preceding  said  fire.  In  case  of  the  destruction  by  fire  of  said  prem- 
ises, then  this  company  shall  pay  the  full  amount  insured.''  That 
full  amount  was  $1,000.  Upon  the  trial  the  contract  with  Ellis  A 
Co.,  referred  to  in  the  policy,  was  read  in  evidence,  under  an 
objection  taken  by  the  defendant,  and  was  later  withdrawn  from 
the  case,  the  defendant  again  objecting;  but  all  controversy  upon 
the  subject  seems  to  hare  been  terminated  by  a  stipulation  of  the 
parties,  which  permitted  the  original  contract  to  be  used  on  any 
appeal  with  the  same  force  and  efFect  as  if  printed  in  the  case.  It 
was  so  used  in  the  General  Term,  and  the  appellant's  brief  treats 
it  as  in  the  case,  but  insists  upon  the  objection  taken  to  its  admis- 
sibility. That  objection  is  not  well  founded.  The  royalties  insured 
were  the  product  of  the  contract.  They  sprang  out  of  that  and 
were  measured  by  it  and  depended  upon  it.  The  parties  recog- 
nized and  acted  upon  the  fact.  The  policy  in  terms  refers  to  the 
contract  as  the  origin  and  measure  of  the  royalties  and  recites  the 
stipulations  deemed  most  immediately  materiaL  We  cannot  per- 
fectly understand  the  risk  assumed  and  the  subject  insured  except 
by  the  very  reference  which  the  policy  made  to  the  contract  which 
created  the  risk  and  disclosed  and  described  the  royalties.  It  was 
properly  put  in  evidence,  and  we  must  assume  that  the  recital  in 
the  policy  and  the  statement  in  the  opinion  of  the  Gtonend  Term 
fairly  cover  and  express  its  conditions. 

We  are  first  to  ascertain  what  loss  was  insured  against    The  de- 
fendant company  contends  that  the  risk  it  assumed  extended  no 
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farther  than  diminQtion  of  royalties  below  the  guaranteed  mini- 
mnm,  and  since  there  never  was  such  diminution,  that  the  judg- 
ment rendered  was  erroneous.  But  such  is  not  the  proper  construc- 
tion of  the  policy.  That  insured  the  royalties  payable  under  the 
contract,  not  merely  the  guaranteed  proportion,  but  the  royalties 
stipulated;  that  is,  the  whole  of  them.  Up  to  the  minimum 
amount  they  depended  upon  the  financial  responsibility  of  Ellis  & 
Co.,  for  to  that  extent  they  were  payable  in  any  event,  and  the  risk 
was  on  the  licensees.  But  beyond  that  they  depended  upon  the 
running  capacity  of  the  works  and  the  amount  of  oil  they  could 
put  upon  the  market  and  which  could  be  sold.  The  phrase  *'said 
royalties  "  in  the  policy  refers  to  the  royalties  payable  by  force  of 
the  agreement  and  to  the  whole  of  them,  and  is  not  restricted  or 
narrowed  by  the  descriptive  statement  that  they — that  is  the  roy- 
alties insured — were  guaranteed  to  be  not  less  than  $250  a  month. 
Whatever  they  should  prove  to  be  they  were  insured  against  a 
diminution  caused  by  fire  at  the  works,  and  not  merely  a  minimum 
proportion  or  guaranteed  part  of  them. 

But  these  royalties,  it  is  argued,  were  not  capable  of  supporting 
an  insurance,  and  the  policy  was  a  wager  policy.  It  is  quite  true 
that  beyond  the  guaranteed  minimum  they  were  contingent  and 
dependent  upon  the  condition  of  the  market^  and  even,  possibly, 
upon  the  will  or  choice  of  Ellis  &  Co.,  in  the  reasonable  control  of 
their  business.  That  firm  was  not  bound  to  pay  except  upon  oil 
manufactured  and  sold,  and  might  limit  both,  or  be  compelled  by 
the  market  to  limit  both  to  a  production  yielding  no  royalties  be- 
yond the  guaranteed  minimum;  and  so,  it  is  said,  the  plaintiff  had 
no  fixed  or  definite  right  to  royalties  beyond  such  minimum,  no 
assurance  of  their  existence,  no  power  to  compel  or  demand  their 
being,  and  could  not  be  said  to  have  lost  what  it  neither  had  nor  had 
the  absolute  right  to  possess.  But  a  further  fact  in  the  case  estab- 
lishes more  definitely  the  plaintiff's  risk  and  loss,  and  the  direct 
causative  connection  between  that  loss  and  the  fire  which  injured 
the  works.  The  license  held  by  Ellis  &  Co.,  to  use  plaintiff's  patent, 
was  an  exclusive  one,  and  the  earning  power  of  that  patent  was 
thus  narrowed  to  the  business  of  Ellis  &  Co.  If  the  latter  did  not 
continue  their  business,  and  so  preserve  the  fruitfulness  of  the 
patent,  by  reason  of  some  fault  of  their  own,  or  from  a  cause  for 
which  they  were  responsible,  the  exclusive  character  of  the  license 
ended,  and  the  patentees  were  at  liberty  to  transfer  the  right  to 
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others  and  thus  secure  the  profits  of  their  inyention.  But  if  the 
basiuess  of  Ellis  &  Go.  was  lessened  or  restricted  because  of  a  fire 
which  should  destroy  or  impair  their  works,  the  exclusive  right 
given  them  was  to  continue;  the  patentees  could  not  license  others, 
and  must  necessarily  bear  the  loss  of  their  diminished  royalties. 
This  was  the  one  business  risk  involved  in  their  contract.  Against 
all  others  they  could  provide,  but  this  one  they  were  compelled  to 
bear  by  the  terms  of  their  agreement.  Against  that  risk  they  in- 
sured. It  had  a  direct  and  necessary  connection  with  the  safety 
of  the  structures  burned.  A  tire  destroying  them  destroyed  the 
royalties  pro  iantoj  because  the  eflScient  cause  of  their  loss,  and 
so  was  established  the  needed  connection  between  the  premises 
insured  and  the  royalties  dependent  upon  their  safety  and  meas- 
uring the  loss  resulting  from  their  destruction.  The  policy 
was  therefore  not  a  mere  wager,  and  the  royalties  could  be  pro- 
tected by  an  insurance  against  the  fire  risk  which  threatened 
them. 

The  authorities  in  this  State  go  far  enough  in  their  general  prin- 
ciples to  cover  the  case  in  hand.  Herkimer  y.  Rice,  27  N.  Y.  163; 
Springfield  F.  £  M.  Ins.  Co.  v.  Allen,  43  N.  Y.  389;  s.  c,  3  Am. 
Rep.  711;  RohrbacJi  v.  Oermania  Fire  Ins.  Co.,  62  N.  Y.  47;  &  c,  20 
Am.  Rep.  451.  They  decide  that  an  interest,  legal  or  equitable, 
in  the  property  burned,  is  not  necessary  to  support  an  insurance 
upon  it;  that  it  is  enough  if  the  assured  is  so  situated  as  to  be 
liable  to  loss  if  it  be  destroyed  by  the  peril  insured  against;  that 
such  an  interest  in  property  connected  with  its  safety  and  situation 
as  will  cause  the  insured  to  sustain  a  direct  loss  from  its  destruction 
is  an  insurable  interest;  that  if  there  be  a  right  in  or  against  the 
property  which  some  court  will  enforce  upon  the  property,  a  right 
so  closely  connected  with  it  and  so  much  dependent  for  value  upon 
the  continued  existence  of  it  alone,  as  that  a  loss  of  the  property 
will  cause  pecuniary  damage  to  the  holder  of  the  right  against  it, 
he  has  an  insurable  interest.  The  plaintiff  brought  its  case  within 
these  principles.  A  loss  measured  by  the  diminution  of  its  royalties, 
was  the  inevitable  result  to  it  of  a  fire  in  the  works  of  Ellis  &  Co. 
It  could  not  substitute  a  new  license  and  must  await  the  repair 
necessary  to  a  renewal  of  the  business.  By  its  contract  it  becomes 
so  situated  relative  to  the  buildings  insured,  that  it  had  a  direct 
pecuniary  interest  in  their  safety  from  accidental  fire.  That  interest 
it  could,  as  it  did,  insure. 
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We  are  further  of  opinion  that  no  et  ror  was  committed  in  the 
mode  of  ascertaining  and  tiieafiuring  the  loss.  The  amount  of 
royalties  paid  for  two  months  immediately  preceding  the  fire  was 
proved,  also  the  amount  duripg  the  time  the  works  were  being 
restored,  and  for  some  months  thereafter.  It  was  not  confined  to 
royalties  upoa  tl^e  amiount  of  oil  actually  burned,  .  That^could  have 
been  promptly:  replaced  by  Ellis  &  Co.,  with  pethap^  little  delay 
and  a  very  moderate  diminution  of  their  volume  of  business.  The 
balk  of  the  injury  came  from  the  enforced  idleness  of  the  works 
against  which  under  their  contract  the  plaintiff  company  had  no 
remedy.  The  amount  of  loss  was  established  in  the  only  manner 
possible,  and  upon  sufBoient  facts  for  the  formation  by  the  jury  of 
a  reasonable  conclusion.  They  were  not  left  to  a  bare  guess  or 
speculation. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur.  Judgment  affirmed. 


sss 


SUPREME   COURT 


or 
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MMCuiar  and  adiminidratar — foreign  ^M — oMmJbriegaeif*  " 

Where  a  testator  domiciled  in  England  bequeathed  a  legaqj  to  a  lerident  of 
this  State,  and  the  executor  qualified  in  England  and  thto  State,  and  paid 
all  debts  and  all  other  legacies,  and  there  were  sufficient  assets  in  this  State 
to  pay  this  legacy,  held,  that  the  legatee  might  maintain  an  action  In  this 
State  against  the  executor  to  recover  the  same. 

ACTION  for  a  legacy.    The  opinion  states  the  case.    The  plain- 
tiff had  judgment  below. 

71  W.  Bacoi  and  Lord  S  Hyde,  for  plaintiffs. 

Simonion  A  Barker ,  for  executrix. 

McOowAN,  J.  This  case  was  once  before  in  this  court  (see  30 
S.  C.  99)^  to  which  reference  is  made  for  a  full  statement  of  the 
facts.  It  will  there  be  seen  that  the  action  was  for  a  legacy  with 
its  accumulations  of  interest  given  to  the  plaintiff,  John  Graveley, 
by  the  will  of  his  granduncle,  John  Oraveley,  deceased,  against 
Maria  Torrens  Oraveley,  the  widow  of  the  deceased  and  the  execu- 
trix of  his  will;  that  the  testator,  John  Oraveley,  Sr.,  though  bom 
an  English  subject,  had  lived  many  years  in  the  city  of  Charleston* 
in  this  State,  where  he  bad  married,  reared  a  family,  and  acquired 
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most  of  his  property;  bnt  that  Beveral  years  before  his  death  he 
look  his  family  with  him  to  England,  and  there,  June  27, 1862,  ex- 
ecated  his  will,  and  on  March  31,  1865,  died,  leaving  his  will  in 
fall  force.  The  ezecntriz  qualified  on  the  will  in  England  and 
also  in  Sonth  Carolina,  where  a  large  part  of  the  property  still  re- 
mained,  as  it  had  been  invested  by  the  testator  in  his  life-time. 

By  the  will  the  testator  gave  to  his  nephew,  the  plaintiff,  who 
was,  and  is,  a  citizen  of  Charleston,  South  Carolina,  a  legacy  in 
the  following  words:  **  I  give  and  bequeath  two  thousand  dollars 
each  to  John  Graveley  and  Francis  Porcher  Graveley,  the  sons  of 
my  nephew,  Oowlam  Graveley,  to  be  held  in  trust  for  them  by  my 
executors,  and  paid  them,  with  the  accumulations  of  interest,  as 
they  respectively  attain  the  age  of  twenty-one  years,''  etc  John 
Graveley,  the  legatee,  attained  the  age  indicated  on  September  18, 
1879,  and  upon  making  application  for  his  legacy,  was  informed 
that  the  executrix,  in  1873,  by  the  advice  of  eminent  counsel,  had 
laid  aside  and  invested  in  English  three  per  cent  consols  such  a 
sum  of  money  as  would,  on  March  31,  1866  (one  year  after  the 
death  of  testator),  have  purchased  $2,000  in  legal  tender  notes  of 
the  United  States,  and  added  to  said  consols  a  further  amount,  be- 
ing the  interest  on  said  sum  at  four  per  cent  from  March  31, 1866, 
to  date  of  investment.  That  the  dividends  from  such  invested 
consols  were  reinvested  by  the  executrix  from  time  to  time  in  con- 
sols producing  interest  or  dividends,  and  that  upon  the  plaintiff  ar- 
riving at  age,  the  said  alleged  investment  was  sold,  and  the  pro- 
ceeds, less  the  English  *^  legacy  duty,''  were  offered  to  plaintiff,  if 
he  would  sign  a  receipt  in  full  for  the  legacy.  This  the  plaintiff 
refused  to  dp,  and  claiming  $2,000,  with  South  Carolina  interest  at 
seven  per  cent,  payable  annually  from  March  31,  1866,  instituted 
this  action  to  recover  the  same  Against  Maria  Torrens  Graveley,  as 
executrix,  in  the  State  of  South  Carolina. 

The  executrix  claimed  that  the  English  was  the  domiciliary  ad- 
ministration, and  that  of  South  Carolina  was  only  ancillary,  and 
that  she  could  not  be  sued  by  a  legatee  for  his  legacy  in  the  ancil- 
lary jurisdiction,  even  if  the  legatee  were  a  citizen  of  that  jurisdic- 
tion; and  in  addition  v  to  this  defense,  on  general  principles,  that 
this  action  could  not  be  maintained  against  her  as  executrix  in  any 
jurisdiction,  for  the  reason  that  as  executrix  she  had  settled  the 
estate  in  full,  and  invested  the  legacy  of  plaintiff  in  British  consols, 
and  if  liable  at  all,  she  was  only  liable  in  the  character  of  trustee. 
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for  the  said .  consols,  in  which  the  legacy  had  been  invested.  la 
the  first  judgment  in  the  case  this  court  held  that  the  defendant 
was  not  discharged  from  responsibility  for  the  legacy  of  the  plain** 
tiff  by  the  alleged  voluntary  ^/^ar/e  investment  in  English  consols, 
and  that  she  might  be  sued  and  the  fairness  of  the  alleged  invest* 
ment  inquired  into  ''  by  a  proceeding  in  equity  against  the  execo^ 
trix  as  such,  in  any  court  where  the  executrix  is  amenable  to  account, 
in  this  country  or  in  Eugland.''  But  inasmuch  as  it  did  not  appear 
with  sufficient  clearness  whether  the  domicile  of  the  testator,  at  the 
time  of  his  death,  was  in  England  or  America,  or  whether  at  the 
time  the  action  was  brought  there  were  assets  of  the  estate  still 
remaining  in  this  jurisdiction,  the  court  remanded  the  case,  **  with 
leave  to  the  plaintiff,  if  so  advised,  to  amend  his  complaint  by  making 
proper  allegations,  so  as  to  make  the  question  of  the  domicile  of  the 
testator  at  the  time  of  his  death,  and  as  to  the  existence  of  assets, 
their  character,  and  amount  of  the  estate  of  John  Oraveley  in  the 
State  of  South  Carolina  when  the  action  was  commenced-^ 

Accordingly  the  case  went  back,  and  it  being  referred  without 
prejudice  to  Master  Sass  to  report  the  testimony,  he  reported  on  the 
question  of  domicile,  ''that  when  John  Oraveley,  the  testator,  left 
Charleston,  in  1859,  and  returned  to  England,  he  did  so  with  the 
intention  of  residing  permanently  in  England,  his  native  country, 
and  without  any  intention  of  returning  to  America  to  reside  there ; 
and  that  he  did  reside  in  England  from  that  time  until  his  death,, 
in  1865.''  And  upon  the  question  of  assets  within  the  State,  he 
found  '*  that  there  stood  at  and  before  the  commencement  of  thia 
action,  and  there  now  stands,'  in  the  name  of  Maria  T.  Graveley,  as 
executrix  of  John  Oraveley,  on  the  books  of  the  State  treasurer,  State 
of  South  Carolina,  consol  stock  to  the  amount  of  $10,000 ;  on  the 
books  of  the  Bank  of  Charleston,  National  Banking  Association, 
six  shares  Bank  of  Charleston  stock  (par  value  t600) ;  and  on  the 
books  of  the  Charleston  Gas  Light  Company,  seventy-five  shares 
(par  value  tl,d75).  And  that  the  dividends,  interest  and  income 
from  the  foregoing  property  have  been,  up  to  the  present  time,  drawn 
and  received  by  Maria  T.  Oraveley,  as  executrix  of  John  Oraveley  ; 
and  also  that  she,  as  such  executrix,  received  the  insurance  money 
of  the  buildings  on  said  lot  destroyed  by  fire,  as  aforesaid,  and  the 
purchase-money  for  said  lot,"  etc. 

The  cause  came  up  on  exceptions  to  this  report,  and  the  Circuit 
judge  held  that  the  domicile  of  the  testator  at  the  time  of  bis  death 
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was  in  England  ;  and  that  as  a  consequence,  the  estate,  whether  in 
England  or  still  remaining  in  South  Carolina,  must  be  administered 
according  to  the  English  law.  But  as  it  abundantly  appeared  from 
the  pleadings  and  facts  admitted,  that  all  the  debts  were  paid,  and 
that  there  are  no  legacies,  either  specific  or  of  a  general  pecuniary 
character,  except  the  one  to  be  paid  to  the  plaintiff,  which  are  not 
provided  for,  and  no  further  account  for  any  purpose  whatever  is 
necessary,  there  could  be  no  good  and  sufficient  reason  why  the 
property  here  should  be  sent  to  England  only  to  come  back  in  the 
shape  of  a  legacy  to  the  plaintiff.  And  according  to  this  view  he 
proceeded  to  adjndge  the  rights  of  the  parties,  in  obedience  how- 
ever to  the  English  law.  In  doing  so  the  judge  held  that  the  proper 
construction  of  the  legacy  for  t2,000  was  that  it  should  be  paid  in 
gold  or  silver  coin,  or  its  equivalent,  and  that  thb  sum  together 
with  the  English  interest  of  fonrper  cent  compounded,  was  now 
the  true  amount  of  the  legacy,  which  less  by  the  ^'legacy  duty'' 
paid  by  the  executrix,  he  decreed  should  be  paid  to  the  plaintiff  by 
the  defendant,  as  executrix  of  the  will  of  the  testator,  John  Oraveley, 
viz.,  $3,947.61,  each  party  paying  his  or  her  own  costs.  The  judge 
however  dismissed  the  complaint  as  to  William  Watson,  who  was 
impleaded  as  original  or  substituted  trustee  under  the  residuary 
provision  of  the  will,  but  denied  ever  having  acted  as  such  trustee  ; 
and  also  as  to  Isabella  Emma  Oraveley  and  Anna  Julia  Graveley, 
danghten  of,  and  interested  in  the  residuum  with  the  defendant, 
Maria  Torrens  Graveley,  with  the  costs  of  these  defendants  to  be 
taxed  against  the  plaintiff. 

From  this  decree  both  parties  appealed.  The  plaintiff  also,  because 
he  was  charged  with  the  costs  of  the  parties,  as  to  whom  the  com- 
plaint was  dismissed. 

[Omitting  statement  of  exceptions,  and  minor  questions.] 
Third.  This  brings  ns  to  the  most  important  question  in  tiie  case. 
That  is,  the  domicile  of  the  testator  being  in  England^  and  his 
executrix  having  qualified  on  his  will  both  in  England  and  in  South 
Carolina,  whether  the  plaintiff,  a  citizen  of  this  State,  may  in  the 
courts  of  this  State  sue  the  executrix  and  recover  a  pecuniary 
legacy,  there  being  ample  assets  here  to  pay  the  same;  or  whether 
his  prayer  for  relief  here  must  be  refused,  the  assets  transmitted 
to  England,  and  he  required  to  go  there  and  make  his  claim  in  that 
jurisdiction.  As  said  by  Judge  Stoby  in  the  great  case  of  Harvey 
V.  Richards,  1  Mason,  408:  ''This  is  a  question  involving  the 
Vol.  LX  —  61 
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doctrines  of  national  comity,  or  vrhat  might  be  more  fitly 
international  law.  And  looking  to  it  as  a  question  of  principle,  it 
would  not  seem  to  be  attended  with  any  intrinsic  difficulty.  The 
property  is  here,  the  parties  are  here,  and  the  rule  of  distribution 
is  fixed.  What  reason  then  exists  why  the  court  should  not  pro- 
oeed  to  decree  according  to  the  rights  of  the  parties?  Why  should 
it  send  our  own  citizens  to  a  foreign  tribunal  to  seek  that  justice 
which  it  is  in  its  own  power  to  administer  without  injustice  to  any 
other  person?  I  say  without  injustice.  It  may  be  admitted  that  a 
court  of  equity  ought  not  to  be  the  instrument  of  injustice,  and 
that  if  in  the  given  case  such  would  be  the  effect  of  its  interposi- 
tion, it  ought  to  withhold  its  arm.'' 

There  is  certainly  some  want  of  clearness  in  the  authorities  as  to 
the  liabilities  and  duties  of  domiciliary  and  ancillary  administrators, 
and  the  precise  line  of  demarcation  between  thum.  For  the  sake 
of  brevity^  we  may  assume  several  propositions  as  settled.  We  take 
it  as  settled:  1.  That  if  a  testator  have  personal  property  m  a 
foreign  country,  the  executor  of  the  domicile  has  not  the  right,  by 
virtue  of  the  will  alone,  to  go  into  that  foreign  country  and  possesa 
himself  of  that  property  without  new  letters  from  the  jurisdiction 
in  which  the  property  is  found.  Dial  v.  Gary,  14  S.  C.  573;  8.  c, 
37  Am.  Sep.  737.  2.  That  the  new  administrator  muy  or  may  not 
be  the  same  person  as  the  executor  of  the  domicile.  But  whether 
or  not,  inasmuch  as  the  law  of  the  domicile  must  control  in  the 
succession  or  distribution  of  the  effects,  the  administration  granted 
there  is  deemed  the  principal  or  primary  one,  and  that  in  the 
foragn  country  as  ancillary,  yet  there  is  no  privity  between  them, 
but  they  are  independent  of  each  other.  **  Each  portion  of  the 
estate  must  be  administered  in  the  country  in  which  possession  is 
taken  and  held  under  lawful  authority.''  3  Wms.  £xrs.,  §  1664. 
8.  That  the  only  mode  of  reaching  such  assets  is  to  require  their 
transmission  or  distribution,  after  all  the  claims  against  the  foreign 
administration  have  been  duly  ascertained  or  settled.  **  The  residue 
is  transmissible  to  the  home  administration  only  when  a  final  account 
has  been  settled  in  the  proper  tribunal  where  the  new  administration 
is  granted,  upon  the  equitable  principles  adopted  by  its  own  law  in 
the  application  and  distribution  of  the  assets  found  there."  Story 
Confl.  Law,  §  513;  3  Wms.  Exrs.  (6th  Am.  ed.),  1664,  and  notes. 

These  points  being  taken  as  settled,  it  is  manifest  that  the  qnea- 
tion  of  importance  is,  as  to  what  claims  may  be  asserted  in  the 
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ancilliiry  jurisdiotion  before  the  residuum  is  ascertained  and  trans- 
mitted. It  is  conceded  on  all  sides,  that  the  ancillary  jurisdiction 
will  not  transmit  the  property  found  there  until  all  the  domestic 
creditors  are  provided  for.  But  it  is  contended  that  the  principle 
on  which  the  creditors  are  paid  does  not  embrace  domestic  legatees, 
for  the  reason  that  they  derive  their  claims  from  the  bounty  of  the 
testator  and  therefore  under  all  circumstances  must  go  ^  the  home 
administration.  We  believe  it  is  true  that  as  a  rule  legatees  go  to 
the  administration  of  the  domicile,  but  as  it  strikes  us,  not  for  the 
reason  suggested.  'Although  a  legatee  is  a  volunteer,  the  duty  to 
pay  him,  if  there  are  assets,  is  none  the  less  obligatory  on  that 
account.  But  for  the  reason  that  there  may  not  be  sufficient  assets, 
that  his  legacy  may  have  to  abate  to  pay  debts,  and  that  a  general 
settlement  and  marshalling  of  assets  may  be  necessary,  it  is  con- 
sidered to  be  safe,  convenient  and  orderly,  that  as  a  rule  the  lega-^ 
tee  should  go  to  the  home  administration. 

But  there  are  well-established  exceptions  to  this  rule,  proceeding 
as  it  seems  to  us,  upon  the  principle  that  when  the  general  estate 
has  been  settled,  and  there  is  no  need  of  further  account,  an  excep- 
tional case  has  arisen,  and  the  reason  of  the  rule  ceasing,  the  rule 
itself  ceases.  There  are  numerous  cases  in  which  the  ancillary 
jurisdiction  has  entertained  actions  in  behalf  of  citizens,  who  were 
mere  volunteers.  See  Harvey  y.  Richards^  supra;  Cureton  y.  Mills, 
13  S.  G.  410,  and  other  cases  cited  by  the  Circuit  judge.  It  is  not 
denied  that  these  were  cases  of  mere  volunteers,  but  then  another 
modification  is  suggested,  that  in  all  these  cases  the  parties  were 
distributees  or  residuary  legatees.  If  the  fact  be  so,  why  should 
that  make  the  difference,  unle;?s  the  circumstance  of  their  being 
residuary  was  taken  as  evidence  that  the  estates  were  already  settled 
and  no  further  account  necessary? 

If  this  is  the  feature  which  makes  residuary  legacies  exceptional, 
the  one  before  us  —  although  demonstrative  inform—  is  in  char- 
acter residuary,  in  the  sense  that  the  estate  being  settled,  it  is  the 
only  liability  remaining.  The  legacy  is  fixed  in  amount  and  there 
are  assets;  it  must  certainly  be  paid  in  full,  and  the  only  question 
is.  where  shall  it  be  paid  ?  Suppose  the  testator  had  given  to 
the  plaintiff,  not  t2,000,  but  one  of  his  South  Carolina  State 
bonds  of  the  denomination  of  $2,000,  would  this  court,  under 
the  circumstances,  be  required  to  transmit  that  bond  to  England, 
.really  for  no  other  purpose  than  to  make  the  plaintiff  go  there  to 
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receive  it  from  the  defendant  in  her  character  of  domiciliary  execa-^ 
trix  ?  But  without  pursuing  this.  Judge  Story,  in  stating  the  rule, 
makes  no  reference  to  any  such  distinctions  between  residuary  and 
other  legacies.  He  says  :  **  Still  however  the  new  administration 
is  made  subservient  to  the  rights  of  creditors,  legatees,  and  dis- 
tributees, who  are  resident  within  the  country  where  it  is  granted  ; 
and  the  residuum  is  transmissible  *  *  ^  only  when  a  final 
account  has  been  settled  in  the  proper  tribunal,  where  the  new 
administration  is  granted,  upon  the  equitable  principles  adopted  by 
its  own  law  in  the  application  of  the  assets  found  there/'  Story 
Gonfi.  Laws,  §  513,  and  notes. 

We  cannot  say  that  the  Circuit  judge  erred  in  holding  that 
"  courts  of  the  ancillary  jurisdiction  have  the  right  to  order  the  pay- 
ment of  a  legacy  or  the  distribution  of  funds  to  residuary  legatees, 
or  under  the  statute  of  the  domicile,  whenever  it  appears  as  matter 
of  fact,  that  there  are  funds  of  the  estate  in  the  hands  of  the  ancil- 
lary jurisdiction ;  unless  it  be  made  to  appear  that  in  good  faith  an 
accounting  is  necessary  in  the  jurisdiction  of  the  domicile,  or  that 
for  some  other  purpose  the  equities  of  the  parties  require  that  the 
funds  shall  be  sent  there  for  distribution.'' 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circnit 
Court  be  affirmed,  except  as  to  the  interest  chargeable  npon  the 
legacy,  and  ahat  the  cause  be  remanded  to  the  Circuit  Court,  in 
order  that  the  exact  amount  may  be  ascertained  and  adjudged 
cording  to  the  conclusions  herein  announced. 

Judgment  affirmed  and  cause  remanded. 


SiTTOK  ▼.  HaGDOKAUI. 

<|6  8.  C.  68.) 

Damagei  — proJUe, 

In  an  action  for  damages  for  failure  to  repair  an  implement,  the  loss  of  profits 
ia  not  a  proper  element  of  damages  aniess  the  defendant  knew  the  ciroam- 
stanoea  and  contracted  with  reference  to  them.    {See  note,  p,  488.) 

ACTION  for  breach  of  contract.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 
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I^ix,  Shuman  S  Nix,  for  appellanta. 
A,  C.  Weliom,  contra. 

McChiWAKy  J.  This  was  an  action  for  damages  nnder  the  fol- 
lowing dronmstances :  The  plaintiff  made  a  business  of  baying 
old  cotton-ties  and  manofacturing  them  into  new  ties.  He  alleged 
that  in  this  business  he  had  occasion  to  use  a  peculiar '^punch,^ 
worth  some  $10,  which  could  neither  be  made  nor  repaired  by  an 
ordinary  blacksmith;  that  this  punch  getting  out  of  repair,  he,  in 
July,  1882,  engaged  the  defendant,  who  is  the  proprietor  of  the 
**  Oreenville  Machine  Works  and  Iron  Foundry,''  to  repair  it,  which 
he  undertook  to  do  and  return  it  on  a  given  day;  that  on  the  day 
named  he  called  for  it,  but  it  had  not  been  repaired;  that  this  oc- 
curred several  times  until  the  season  of  1882  was  lost,  for  which 
he  claimed  damages  $350.  That  the  defendant  promised  to  have 
the  punch  repaired  by  July,  1883,  but  the  same  disappointments 
followed,  until  he  lost  the  season  of  1883,  for  which  be  claimed 
damages  $450.  The  same  was  repeated  until  he  had  lost  half  the 
season  of  1884,  when  he  purchased  another  punch  and  sued  the 
defendant  for  damages  $1,000.  The  defendant  put  in  a  general 
denial  and  special  defense  '^that  the  cotton-tie  punch  was  broken 
BXii  useless  when  left  at  the  shop  of  defendant. 

Upon  the  trial  the  plaintiff  offered  to  prove ''  as  damages  the 
amount  of  profits  he  would  have  earned  in  the  ordinary  employ- 
ment of  the  punch  during  the  time  it  was  detained  by  the  defend- 
ant, viz.,  during  the  seasons  of  1882,  1883  and  half  of  1884. 
Defendant  objected  on  the  ground  that  such  damages  were  too 
speculative,  remote  and  contingent.  Objection  sustained."  The 
presiding  judge  then  turned  to  the  plaintiff,  who  was  on  the  stand, 
and  said:  ^'If  you  can  sho^  that  you  laid  in  a  stock  of  ties,  etc.; 
if  you  can  prove  that  you  had  made  contracts  to  repair  ties  for 
others,  or  to  furnish  ties  when  repaired,  etc. ;  if  you  can  prove  that 
hands  were  employed  by  the  plaintiff,  etc.,  he  would  be  entitled  to 
be  reimbursed  their  wages  actually  paid."  The  plaintiff,  in  ac- 
cordance with  this  announcement,  testified  that  ''he  had  laid  in 
about  nine  ($9)  dollars  worth  of  old  ties  to  manufacture  in  1882, 
from  which  he  would  have  realized  one  hundred  dollars  profit  if 
defendant  had  repaired  bis  punch  according  to  his  promises.  He 
kept  this  stock  on  hand  until  he  got  hia  new  punch  in  1884,  after 
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the  commencemeot  of  this  action,  when  he  mannfactui-ed  it  into 
new  ties,  realizing  from  said  nine  dollars  worth  of  stock  twenty- 
seven  dollars  profit.''  The  judge  charged  .the  jary  that  if  they  be- 
lieved this  testimony,  they  should  find  for  the  plaintiff  the  differ- 
ence between  the  profits  he  would  have  made  out  of  the  stock  of 
1882  and  the  profits  he  did  make  out  of  said  stock  in  1884;  and 
that  it  was  a  question  of  fact  for  them  to  determine  whether  plain- 
tiff, by  his  negligence,  contributed  to  the  loss  thus  sustained; 

The  jury  found  for  the  plaintiff  t42.  The  defendant  made  a 
motion  for  a  new  trial,  and  that  being  refused,  he  appealed  to  this 
court  upon  the  ground  *^  that  his  honor  erred  in  ruling  that  plain- 
tiff could  offer  evidence,  and  the  jury  find  as  damages  the  difference 
between  the  profits  made  on  material  manufactured  during  the  fall 
of  1884,  which  the  plaintiff  had  on  hand  in  July,  1882,  with  a  view 
to  manufacturing  and  selling  it  in  that  year,  but  which  he  did 
not  manufacture  and  sell  in  consequence  of  the  alleged  breach 
of  contract,  and  the  profits  which  the  plaintiff  would  have  made 
if  he  had  manufactured  and  sold  such  material  during  the  fall  of 
IBS^,**  etc. 

We  do  not  understand  that  this  was  an  action  on  the  case  for 
Tindictive  damages,  for  intentional  misrepresentation,  derteit  or 
fraud,  but  simply  an  action  for  damages  for  the  breach  of  a  con- 
tract. The  rule  as  to  the  proper  measure  of  damages  is  not  always 
free  from  difficulty.  It  is  not  the  same  under  all  circumstances, 
but  necessarily  varies  to  meet  the  varying  cases  as  they  arise.  It  is 
different  in  actions  ez  contractu  from  those  in  tort.  In  the  former 
it  is  more  restricted,  the  fundamental  principle  being  that  the 
damage  must  be  ''  the  primary  and  immediate  result  of  the  breach  of 
contract.''  Wood's  MayneDam.,  §  12;  Tappany.  Hanaood^  2  S|)eer, 
536;  D^Orvaly.  Hunt,  Dudley,  180.  In  this  latter  well-considered 
case  it  was  held  that  '^  for  the  breach  of  an  executory  contract, 
without  fraud  or  imposition,  the  jury  can  only  give  such  damages 
as  fairly  and  naturally  result  from  it,  and  which  can  be  measured 
by  a  pecuniary  standard ;  remote  and  consequential  damages  cannot 
be  allowed." 

•  This  is  undoubtedly  the  rule,  but  it  is  not  always  easy  to  fix  the 
exact  limit  between  what  is  primary  and  secondary,  or  what  is 
immediate  or  consequential  and  remote.  If  the  breach  is  merely  in 
the  tardy  delivery  of  property  intended  for  sale,  it  is  obvious  enough 
that  ordinarily  the  damage  would  be  the  difference  in  the  price 
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liealiaed  from  that  which  might  have  been  obtained  at  the  proper 
time«  But  if  the  breach  is  in  the  non-delivery  of  an  article  not 
intended  for  sale,  but  for  use  in  some  particular  business,  other  con* 
fiderations  interrene,  and  the  matter  is  not  so  clean  In  this  class 
ef  cases  the  courts  have  endeavored  to  lay  down  certain  rules  to  assist 
in  fixing  the  damages  upon  proper  principles.  In  Hadhyv.  Baxet^ 
dale,  9  Exch.  341,  which  seems  to  have  been  considered  a  leading 
case  both  in  England  and  America,  the  following  rules  are  indicated: 
"  First,  that  damagas  which  msiy  fairly  and  reasonably  foe  consid- 
ered as  naturally  arising  from  a  breach  of  contract,  according  to  the 
usual  course  of  things,  are  always  recoverable.  Second,  that  the 
.damages  which  would  not  arise  in  the  usual  course  of  things  from 
a  breach  of  contract,  but  which  do  arise  from  circumstances  peculiar 
to  the  special  case,  are  not  recoverable,  unless  the  special  circum- 
stances are  known  to  the  person  who  has  broken  the  contract.''  See 
Wood's  Mayne  Dam.,  §  14,  and  notes. 

Now  apply  these  rules  to  this  case.  It  is  not  perfectly  clear,  but 
possibly  the  loss  of  the  stock  on  hand  ($9  worth)  rendered 
valueless  for  the  time  by  the  detention  of  the  punch,  might  be 
reasonably  considered  as  naturally  arising  from  a  breach  of  the  con- 
tract to  repair  the  punch  within  a  certain  time.  But  surely  the 
very  remarkable  profits  which  in  the  opinion  of  the  plaintiff  might 
have  been  realized  from  the  use  of  the  punch,  could  not  be  so  con^* 
sidered.  It  certainly  was  not  **  in  the  usual  course  of  things,  but 
peculiar  to  the  special  case,"  that  damages  to  the  extent  of  hun- 
dreds of  dollars,  should  result  from  delay  in  repairing  a  punch  en- 
tirely out  of  order,  and  never  worth  more  than  $10 ;  and  if  so,  ac- 
cording to  the  second  rule  above  stated,  such  damages  could  not 
be  recovered  against  him,  unless  these  peculiar  circumstances  were 
known  to  the  defendant  and  his  contract  to  repair  was  made  with 
reference  to  them,  which  was  not  made  to  appear.  In  this  view, 
the  first  ruling  of  the  judge  was  correct  that  such  possible  profits 
''were  too  speculative,  remote,  and  contingent." 

But  subsequent  to  this  general  ruling,  the  plaintiff  (who  was  on 
the  stand)  stated  that  he  had  on  hand  stock  to  the  value  of  $9,  and 
after  he  got  a  new  punch  in  1884,  he  worked  up  that  old  stock  at  a 
profit  of  #27  ;  whereas,  if  he  could  have  used  it  in  1882,  his  profit 
would  have  been  tlOO,  and  the  judge  then  charged  that  the  jury 
might  give  the  difference  as  damages.  Was  this  error  ?  We  are  not 
able  to  see  how  this  difference  (although  arising  out  of  the  old  stock) 
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ceased  on  that  account  to  be  profits.  As  it  seems  to  us  it  was  istill 
speculafcivo  profits^  and  as  sach  not  recoverable  as  damages.  We  are 
aware  that  there  are  circumstances  under  which  one  who»  bj  a 
breach  of  contract,  has  delayed  a  sale  until  there  is  a  fall  in  the' 
marketable  value  of  the  property,  may  be  charged  as  damages  with^ 
the  difference  in  price ;  but  we  do  not  see  that  such  principle  applies 
to  a  case  where  the  only  question  is  as  to  more  or  less  profits,  which 
as  a  whole,  as  profits,  are  excluded  as  to6  contingent,  remote,  and 
speculative. 

It  is  the  judgment;  of  this  court  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  that  the  case  be  remanded  for  a  new  trial. 

Note  bt  ths  Refokter.— See  WiUingham  v.  Hooven,  74  Oa.  288;  s.  c,  58 
Am.  Rep.  485,  saw-mUl  profits.  Brigham  v,  CarHtU,  78  Ala.  248;  s.  c.  56 
Aiu.  Kep.  28,  oommiasioiis  of  travelling  salesman.  Wakeman  y.  Wheeler  dt 
Wilson  Mar^fff.  Co.,  101  N.  Y.  205;  s.  c,  54  Am.  Rep.  676,  profits  of  agents  for 
establishing  agencies.  Thomoi,  etc.,  Co.  ▼.  Wabash,  etc.,  B.  Co.,  62  Wis.  642; 
8.  c.',  51  Am.  Rep.  725,  profits  lost  hj  injury  of  machine  hj  carrier.  Otorgia 
Bailroad  v.  Harden,  71  Ga.  518;  a.  c,  51  Am.  Rep.  274,  loss  of  money  for 
tickets  sold  refunded  bj  theatrical  manager  detained  hj  negligence  of  carrier. 
Houston,  etc..  By.  Co.  ▼.  BiU,  63  Tex.  881;  s.  c,  51  Am.  Rep.  642,  same  as 
last  case.  FuUer  ▼.  Curtis,  100  Ind.  287;  s.  c,  50  Am.  Rep.  786,  loss  of  profits 
from  use  of  machine  under  contract  of  repair.  City  of  Chicago  f.  Hueneritein, 
85  111.  594;,  8.  c,  28  Am.  Rep.  626,  loss  of  crops  from  overfiowing  land,  jtfc- 
Kinnon  y.  McBwdn,  48  Mich.  106;  s.  c,  42  Am.  Rep  458.  breach  of  contract 
to  build  boilers.  PoUoek  ▼.  OaTUt,  69  Ala.  878;  s.  c,  44  Am.  Rep.  519.  wrong., 
f  qI  attachment,  loss  of  profits  on  possible  shipments.  Jones  r.  Oeorge,  56  Tex. 
149;  8.  c,  42  Am.  Rep.  689;  61  Tex.  845;  8.  c,  48  Am.  Rep.  280.  sale  of  com- 
pound  for  destrojring  worms  —  loss  of  crops.  Bridges  y.  Lanham,  14  Neb. 
869;  s.  c,  45  Am.  Rep.  121,  provention  of  eroction  of  mill.  FU9simmons  v. 
Chapman,  87  Mich.  189;  8.  c,  26  Am.  Rep.  508,  false  representations  inducing 
remoyal  of  residence;  loss  of  expected  benefits.  Bierbach  v.  Goddyea/r  Bubber 
Co.,  54  Wis.  207;  8.  C,  41  Am.  Rep.  19,  personal  injuries  incapacitating  from 
attending  to  business.  Howe  Machine  Co.  y.  Boyson,  44  Iowa,  159;  24  Am. 
Rep.  785,  breach  of  contract  to  furnish  goods  to  sell.  White  v.  MtUer,  71  N. 
T.  118;  8.  c,  27  Am.  Rep.  18;  78  N.  Y.  293;  8.  c,  84  Am.  Rep.  544;  Butler  ▼. 
Moore,  68  Ga.  780;  b.  c,  45  Am.  Rep.  508;  WolcoU  y.  Mount,  86  N.  J.  L.  262; 
8.  c,  18  Am.  Rep.  488;  88  N.  J.  L.  496;  8.  c,  20  Am.  Rep.  425;  Van  Wyek  ▼. 
AUen,  69  N.  Y.  1;  s.  c,  25  Am.  Rep.  186;  sale  of  seed,  loss  of  crop. 

See  note,  42  Am.  Rep.  461. 

Loss  of  profits  or  custom  by  reason  of  defectiye  performance  of  a  contract  to 
dress  mill-stones,  not  re<56yerable.  Fleming  y.  Beck,  48  Penn.  St  809.  Agnbw. 
J.,  said:  *'  A  yery  small  part  of  the  machinery  of  a  mill  or  factory  may  be  &<» 
essential  to  its  running,  that  the  want  of  it  will  stop  operations  until  this  part 
be  mended  or  replaced,  causing  a  large  loss  by  suspension.    Bat  who  has  eyer 
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•ttpposed  that  the  blacksmith,  mill-wrigbt  or  mechanic  who  undertakes  to  re- 
pair or  replace  It,  and  whose  compensation  maj  be  a  few  dollars  or  CFcn  a  few 
cents,  is,  bj  his  implied  contract  to  do  his  work  in  a  workmanlike  manner,  to  ba 
held  for  the  large  lasses  of  being  idle  ?  But  few  men  con  Id  be  foand  to  work 
aft  a  risk  so  great  for  a  compensation  so  inadequate.  *  *  *  In  strict  logic  it 
maj  be  said  that  he  who  is  the  cause  of  loss  should  be  answerable  for  all  the 
losses  which  flow  from  his  caasation«  But  in  the  practical  workings  of  sodetj, 
the  law  finds  in  this,  ss  in  a  great  Tarietj  of  other  matters,  that  the  rule  of 
logic  is  impracticable  and  unjust.  The  general  conduct  and  the  reflections  of 
mankind  are  not  founded  upon  nice  casnistrj.  Things  are  thought  and  acted 
upon  rather  in  a  general  way,  than  upon  long,  laborious,  extended  and  trained 
investigation.  Among  the  masses  of  mankind  conclusions  are  generally  the 
results  of  hasty  and  partial  reflection. .  Their  undertakings  therefore  mast  be 
construed  in  Tiew  of  these  facts;  otherwise  they  would  often  be  run  into  a 
chain  of  consequences  wholly  foreign  to  their  intentions.  In  the  ordinary 
callings  and  business  of  life  failares  are  frequent.  Few  indeed  always  come 
up  to  a  proper  standard  of  performance,  whether  in  relation  to  time,  qaality, 
degree  or  kind.-  To  Tisit  upon  them  all  the  consequences  of  failure  would  set 
society  on  edge,  and  fill  the  courts  with  useless  and  injurious  litigation.  It  ia 
impossible  to  compensate  for  all  losses,  and  the  law  therefore  aims  at  a  Just 
discrimination,  which  will  impose  upon  the  party  causing  them  the  proportion' 
of  them  that  a  proper  yiew  of  his  acts  and  the  attending  circumstances  would 
dictote.'* 

In  an  action  for  damages,  for  a  wrongful  attachment  loss  of  profits  or  of  busi- 
ness may  not  be  considered.  LoiDemt&in  r,  Monroe,  65  Iowa,  6Si.  It  was  con- 
ceded that  the  rule  is  otherwise  in  Alabama,  Illinois  and  Kentacky. 

In  an  action  for  breach  of  contract  to  deliver  goods,  which  the  plaintiff  had' 
contracted  to  re-sell,  and  where  the  defendant  knew  the  goods  were  bought 
for  resale,  bat  did  not  know  of  this  contract,  held,  that  the  profits  of  such  re- 
sale were  not  recoverable.    Thol  v.  Hendereon,  8  Q.  B.  Div.  457. 

In  an  action  for  breach  of  a  contract  of  carriage  of  hay,  held,  that  profits  of 
possible  sales  were  not  recoverable..  Irvine  v.  Midland  GL  IF.  Ry,  Co,,  L.  R., 
«  Ir.  55. 

See  also  Portland  v.  Middleton,  4  C.  B.  (N.  S.)  922,  a  contract  to  repair  a 
9team-threshing  machine;  Bmeed  v.  Foard,  1  E.  ft  E.  fi03,  a  contract  to  deliver 
%  threshing  machine;  Oee  v.  Lancashire,  etc..  By.  Co.,  6  H.  &  N.  211,  for  delay 
*n  carrying  cotton  to  mill;  GhrecU  West.  By.  Co.  v.  Bsdwaync,  L.  R.,  1  C.  P.  329; 
^alee  v.  Lond.  d  If.  W.  By.  Co.,  4  B.  ft  S.  66;  Home  v.  Midland  By.  Co.,  L. 
IL,  8  C.  P.  131,  for  delay  in  carrying  goods;  in  all  of  which  a  recovery  for 
niofits  lost  was  denied. 

In  Fraaer  v.  Smith,  60  111.  145,  an  action  for  breach  of  contract  to  repair 
luchinery,  prospective  guns  were  held  not  recoverable,  in  the  absence  of 
^roof  of  outstanding  contracts  to  be  performed  by  the  machinery. 

So  in  Fort  v.  Orndoff,  7  Heisk.  167,-  a  breach  of  contract  to  repair  a  dam»- 
whereby  the  mill  lay  idle. 

In  an  action  for  delay  in  sending  a  cider- press,  loss  of  custom  is  not  a  proper 
%em  of  damage.    Dennis  v.  Stoughion,  55  Vt.  371. 
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'  Supposed  profits' which  an  agent  might  have  realised  from  the  aide  of  goods 
under  a  contract  broken  bj  the  principal  are  specalative  and  not  recoverable. 
Union  Refining  Co:  ▼.  Barton,  77  Ala.  148. 

-  In  an  action  for  breach  of  a  contract  to  pnt  a  hanrester  in  order,  to  enable 
the  owner  to  cut  and  bind  his  grain,  loss  of  cropii  is  not  a  proper  item  of 
damage.    Otborne  ▼.  Potet,  88  Minn.  10. 

In  an  action  for  deprivation  of  water-power,  profits  reasonably  to  have  been 
anticipated  are  recoverable.     Orawfard  v.  Parwm,  63  N.  H.  488. 

An  advertising  agent  sold  to  plainti£E  space  in  newspapers  to  sell  again. 
SM,  that  defendant  was  liable  for  his  profits  which  he  would  have  received 
trota  responsible  parties  to  whom  he  liad  sold  the  space.  Bubbard  v.  BouM, 
01  Conn.  428. 

On  breach  of  a  contract  for  engraving  and  printing  bonds,  prospective  profits 
were  held  recoverable.  Kendall  Bank  Nate  Co,  v.  Sinking  Fund  Com*rt,  Tfk 
Ya.  668. 

'  In  FaircMld  v.  Bogere,  82  Minn.  269,  the  court  sudd:  '*  It  may  be  conceded 
to  be  the  general  rale  that  loss  of  profits  affords  no  basis  for  the  awarding  of 
damages  for  breach  of  contract,  in  cases  where  the  profits  were  to  have  accrued 
from  some  engagement  or  contract  independent  of  and  collateral  to  the  prin- 
dpal  contract,  for  the  breach  of  which  the  action  is  brought;  that  is  to  say,  in 
cases  where  the  contemplated  profits  do  not  either  arise  naturally,  that  is,  in 
the  usual  course  of  things,  from  the  breach  itself,  or  are  hot  such  as  maj  rea- 
sonably be  supposed  to  have  been  contemplated  by  the  parties,  when  malcing 
the  contract,  as  the  probable  result  of  the  breach.  But  the  reason  which 
governs  such  oases  has  no  application  in  a  case  like  that  under  consideration, 
where  the  anticipated  profit  was  to  have  been  realised  directly  from  the  con- 
tract which  these  parties  are  alleged  to  have  made.  By  the  very  terms  of  the 
contract,  the  plaintiff,  by  the  performance  of  it,  was  to  realise  the  very  profit 
which  he  claims  to  have  lost  by  the  breach  complained  of,  and  for  which  ho 
now  seeks  to  recover  damages.  There  is  no  legal  reason  for  denying  the 
right  to  recover  such  profits  as  the  parties  contemplated  as  the  direct  result  of 
the  contract.  But  one  seeking  a  recovery  must  show  by  proof  both  his  right 
to  recover,  and  the  measure  or  extent  of  the  loss  or  injury  for  which  he  de- 
mands compensation.  It  was  necessary  for  the  plaintiff  to  prove  that  he 
would  have  sold  the  land  for  a  price  exceeding  $86,000,  within  the  time  fixed 
by  the  contract,  if  his  authority  had  not  been  terminated.  It  was  not  neoes- 
sary  however  that  the  evidence  should  show  this  to  an  absolute  certainty. 
Proof  establishing  the  facts,  in  the  estimation  of  the  jury,  to  a  reasonable 
degree  of  certainty,  would  be  suflicient. 

"  In  the  cases  we  have  cited,  as  in  this  case,  the  result  depended  upon  facts 
which  were  not  susceptible  of  certain,  a'bsolute  proof;  such  as  the  profits 
which  might  have  accrued  from  an  establiished  mercantile  business;  what  It 
would  have  cost  to  manufacture  machinery;  to  construct  salt- vats;  to  build  a 
bridge;  to  erect  a  court-house;  to  quarry  and  transport  stone  during  a  period 
of  years;  to  construct  a  tunnel  in  the  earth;  the  profit  which  might  have  ie> 
stilted  from  the  cultivation  of  a  farm,  or  from  the  manufacture  and  sale  of 
cloth. 
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"A  case  more  preciaelj  like  that  befora  v»  was  Alexander  r.  Breeden^  14  B. 
MoDr.  125.  The  defendant,  the  owner  of  real  estate,  by  oootnuit  made  the 
plaintiff  his  agent  to  sell  it  for  the  pzlee  of  |d»060i  The  j^i^tiff  was  to  hare 
$50  as  his  compensation.  A  purehaser  oalled  upon  the  agent  and  piVMtired  a 
description  of  the  property,  the  price,  and  the  name  of  the  owner.  -  He  then 
went  to  the  owner  and  purchased  from  him  for  $t,000.  Plaintiff  stied  to  re* 
eoTor  the  $50  agreed  upon  as  his  compensation  for  a  sale.  The  court  review- 
ing  the  facts  proved,  consldeTed  that  tiiere  was  no  positive  testimony  that  the 
ag«*nt  could  have  made  the  sale  for  $2,060,  but  Uiat  the  -cifcumstances  per- 
Sttttsivelj  showed  thai  he  could  have  done  so;  A  recovery  was  therefore 
allowed. 

'*  When  the  power  of  this  plaintiff  to  sell  was  tenninated  by  the  sale  of  the 
property  by  the  defendant,  thirteen  days  remained  of  the  sitty  days  during 
which,  as  the  proof  tends  to  show,  plaintiff  had  an  exclusive  right  to  sell.  The 
market  value  of  the  property,  as  appears  by  all  the  evidence,  exceeded  $86,000, 
the  sum  which  defendant  was  to  realise  from  any  sale  that  might  be  made. 
Of  several  witnesses  testifying  as' to 'Values  only  one  places  itas'loivas  $87,500; 
others  make  it  $45,000,  or  more--* a  sum  $0,000  in  excess  of  the  amount  which 
defendant  was  to  receive  out  of  the  purohase-prioe  if  plaintiff  had  effected  a 
sale.  The  evidence  tended  to  show  that  the  land  was  then  rising  in  value; 
that  the  real  estate  market  was  active;  that  property  in  this  vicinity  was  easily 
salable  for  its  value:  that  nearly  every  piece  of  property  In  the  vicinity,  that 
was  put  on  the  market,  was  readily  sold  at  that  Ume,  and  that  before  the 
defendant  sold  tiie  property,  the  plaintiff  had  offered  It  to  the  same  person 
who  became  the  purchaser.  This  evidence  was  such  as  might  have  established 
die  fact  with  reasonable  certainty,  in  the  minds  of  the  Jury,  that  the  plaintiff 
would  have  effected  a  sale  for  an  amount  largely  In  excess  of  €86,000,  if  his 
alleged  contract  right  had  not  been  interrupted,  and  from  it  the  jury  would' 
have  been  warranted  in  determining  upon  some  certain  sum  for  which,  in  all 
probability,  a  sale  would  have  been  made,  and  which  would  have  determined 
the  amount  of  the  plaintiff's  recovery.^ 

In  Pennffpaeker  v.  Janse,  106  Penn.  St.  287,  for  breach  of  contract  to  fur- 
nish machines  to  make  flour,  loss  of  possible  profits  was  held  not  a  proper  item 
of  damage.    The  court  said: 

'*  We  agree  also  that  such  possible  profits  are  too  remote  and  speculative  to 
constitute  a  proper  measure  of  damages.  Profits  may  be  recovered  where  they 
are  '  part  and  parcel  of  the  contract  itself,  entering  Into  and  constituting  a  por- 
tion of  its  very  elements;  something  stipulated  for,  the  right  to  the  enjoyment 
of  which  is  just  as  clear  and  plain  as  to  the  enjoyment  of  any  other  stipulation.' 
J9by  V.  OronMe,  84  Penn.  St.  11;  Adams  Expren  Co.  v.  S^jibirt,  86  Penn.  St.  864. 

"It  was  no  part  of  this  contract  that  the  plaintiffs  should  make  profits,  or 
even  have  the  opportunity  of  doing  so,  by  carrying  on  a  business  with  the 
machinery  which  the  defendants  agreed  to  erect.  It  is  not  like  the  sale  of 
■hattels  or  of  land,  where  the  difference  between  the  contract  value  and  the 
ctoal  or  market  value  of  the  proper^  sold  represents  directly  and  immediately 
:  le  measure  of  the  party^  loss  or  gain  in  the  transaction.  There  the  t>ossib1e 
profit  is  the  very  object  of  the  eoiitnct,  sad  Is  necessarily  la  the  oontempla- 
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-tion  of  the  parties.  Bat  when  a  machinist  faraUhee  nmchinerj  to  a  mill 
•owner  it  ia  no  part  of  his  engagement  that  a  profitable  bosiness  shall  be  carried 
«on  with  the  machinerj  fiimlahed.  Of  ooune  if  it  is  defective  he  is  responsible 
-for  the  damage  resolting  dixectlj  from  snch  defect;  bat  that  is  a  very  different 
thing  from  the  nnoertain,  remote  and  s]iecalatire  profits  which  maj  or  maj 
not  be  noade  in  the  business  to  be  done." 

A  dentist  cannot  recover  against  a  carrier,  for  the  loss  of  a  set  of  dentibt's 
instruments,  the  profits  and  earnings  he  might  have  made  if  the  loss  had  not 
KKscurred.    Broek  ▼.  Gale,  14  Fla.  528. 

.  In  an  action  for  conversion  of  a  mule,'  the  loss  of  part  of  the  owner's  crop 
<eannot  be  recovered  for.     SUdge  v.  BM,  78  N.  C.  440. 

In  an  action  for  breach  of  agreement  to  furnish  a  steamboat  for  an  excursion, 
-the  defendant  knowing  the  purpose  of  the  hiring,  the  loss  of  the  passengers' 
iares  is  a  legitimate  item  of  damage.     Maoe  v.  Ramsey^  74  N.  C.  11. 

In  Frjfe  v.  Maine  Cent,  B.  Co.,  87  Me.  414,  the  plaintiff,  Frye.  agreed  to  run 
41  stage  from  Dexter  to  Greenville,  for  the  accommodation  of  travellers  on  the 
defendant's  road«  and  the  defendant  agreedvto  give  him  the  exclusive  right  of 
-ticketing  between  those  points  for  five  jears,  at  a  fixed  rate.  He  was  con* 
tractor  for  carrying  the  mails  and  was  express  agent  between  those  points. 
He  also  owned  and  ran  a  ateamboat  between  Greenville  and  Kineo.  In  an 
.action  for  breach  of  the  agreement,  that  his  loss  of  profits  in  that  steamboat 
bosiness  was  not  a  proper  element  of  damage,  the  court  said: 

"If  by  reason  of  its  connection  with  the  other  business  in  which  he  was 
•engaged,  the  plaintiff  conld  transport  passengers  to  and  from^the  defendants* 
cars  without  largelj  increasing  his  necessarx  outlay,  the  legitimate  profits  of 
the  contract  to  him  were  proportionally  Increased,  and  the  wrongful  termina- 
tion of  it  by  the  defendants,  which  the  Jury  have  found,  necessarily  occasioned 
to  him  a  greater  loss,  and  the  matters  to  which  reference  was  made  by  the 
presiding  Judge  were  so  obvious  in  their  nature  that  it  cannot  but  be  snppooed 
that  both  parties  entered  into  the  contract  with  an  eye  to  them  as  existing 
facts.  The  contract  did  not  contemplate  the  exclusive  devotion  of  the  plain- 
tiff's time  and  property  to  the  transportation  of  the  defendants*  passengers, 
nor  would  there  be  any  propriety  in  meaHuring  the  plaintiff's  profits  in  the 
performance  of  the  contract  and  his  consequent  loss  in  being  deprived  of  it  by 
the  standard  that  the  defendants  claimed  to  set  up.  The  nature  of  the  con- 
tract was  such  that  its  terms  would  inevitably  be  affected  by  the  other  con- 
tracts and  business  to  be  carried  on  in  connection  with  it;  and  the  claim  that 
damages  for  its  breach  should  be  estimated  '  without  reference  to  any  other 
contracts  or  any  other  business  *  cannot  be  sustained." 

**  Whether  the  contract  was  such  that  the  plaintiff  was  entitled  to  damages 
for  the  loss  of  passengers  by  his  boat  from  Greenville  to  Kineo,  is  a  question 
not  so  readily  answered. 

"  A  majority  of  the  court  think,  that  inasmuch  as  by  its  terms  the  defend- 
ants stipulated  to  give  the  plaintiff  an  exclusive  right  only  between  Dexter 
and  Greenville,  and  as  he  in  terms  bonnd  himself  only  to  furnish  the  trans- 
portation between  these  points,  no  failure  on  his  part,  to  arrive  at  or  leave 
Kineo  at  the  prescribed  hoars  or  to  famish  suitable  transportation  thither. 
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eonld  be  imputed  to  him  as  a  breach  of  his  contract  with  them,  and  that  it  ia- 
eqoally  beyond  the  scope  of  any  legitimate  rale  of  construction  to  hold  that 
the  reference  in  the  contract  to  the  hoars  of  reaching  and  leaving  Kineo  carried 
with  it  an  agreement,  on  the  part  of  the  railroad  company,  to  giye  the  plain- 
til!  the  exclusive  right  of  transportation  over  that  part  of  the  route. 

**  Nor  is  the  majority  of  the  court  prepared  to  hold  that  the  loss  between 
(lre«mville  and  Kineo  falls  within  the  principles  that  authorize  and  regulate 
tlie  recovery  of  consequential  damages  in  actions  upon  contract,  or  that  it  can 
properly  be  said  that  it  arose  according  to  the  usual  course  of  things  from  the 
breach  of  the  contract  itself,  or  was  such  as  might  reasonably  l>e  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time  they  made  the  con- 
tract as  the  probable  result  of  a  breach  of  it.  They  are  of  the  opinion  that  the- 
profits  which  the  plaintiff  might  make  on  that  part  of  the  route  must  be  ex- 
cluded under  the  rale  laid  down  in  Fox  v.  Harding,  7  Cush.  516, 522,  as  profits- 
accruing  from  another  independent  and  collateral  undertaking,  and  therefore 
too  uncertain  and  remote  to  be  taken  into  consideration  as  part  of  the  damages 
occasioned  by  the  breach  of  the  contract  in  question." 

In  WM$  V.  ButUr,  61  N.  Y.  245,  it  was  held  that  in  an  action  fbr  conversion 
of  goods  of  a  retail  dealer,  the  fair  retail  value  of  the  goods  may  be  recovered. 
The  commission  of  appeals,  by  Rstnolds,  C,  said,  '*  the  goods  were  doubtless, 
purchased  with  reference  to  it."  But  this  was  overruled  by  the  Court  of 
Appeals  in  the  same  case,  reported  as  WelUe  v.  HivaUand,  69  N.  T.  448,  Alusn^ 
J.,  observing: 

"There  is  no  controversy  as  to  the  measure  of  damages  in  actions  of  this- 
character     It  is  the  actual  value  of  the  property  at  the  time  of  the  taking 
with  interest  thereon  from  the  time.    St&eent  v.  Law  2  Hill,  182;  Kenriedy  v. 
Strong,  14  Johns.  \2<. 

**  In  some  cases  where  the  value  of  the  property  is  fluctuating,  the  value  may^ 
be  fixed  at  the  time  the  owner  is  deprived  of  his  property,  or  within  such  rea- 
sonable time  thereafter  as  he  might  have  replaced  it.    Romaine  v.  Van  AUen, 
86  N.  Y.  800.    There  are  cases  in  which  the  highest  price  up  to  the  time  of 
the  trial  has  been  allowed.    But  these  are  exce  ptional  cases  and  do  not  apply 
when  the  value  of  the  property  is  not  subject  to  fluctuations  and  the  value  at- 
tUe  time  of  the  tortious  taking  and  interest  will  indemnify  the  owner.    The 
plaintiff  was  entitled  to  recover  so  much  as  would  repair  the  injury  snstaineid 
by  the  wrong-doing  of  the  defendants,  and  that  was  the  money  value  of  th» 
goods  at  tho  time  and  interest  thereon.     The  money  value  is  the  price  at  which 
they  oould  be  replaced  for  money  in  the  market,  and  hence  the  inquiry  is  as. 
to  the  market  value  of  the  goods  when  they  have  a  market  value.     Dana  v. 
PUdlcr,  12  N.  Y.  41.    The  sum  at  which  the  plaintiff  could  Irnve  replaced  the 
goods  in  market  would  have  ialumiifiei  her  for  the  loss  sustained,  and  the 
interest  apnn  that  sum  would  have  given  her  the  legal  profit  to  which  she  was- 
entitled,  the  fixed  legal  rate  of  interest  taking  the  place  of  the  uncertain  and. 
indefinite  profits  which  the  plaintiff  might  have  made  either  from  the  poeses- 
3ion  of  the  goods  or  their  equivalent  in  money. 

"  It  is  well  settled  that  in  actions  for  the  conversion  of  goods,  or  for  the  non« 
delivery  of  goods  or  chattels  upon  contract,  unearned  and  speculative  profita 
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will  not  be  included  as  a  part  of  the  damages  to  be  recovered.  Blanehard  t. 
Ely.  21  Wend.  843;  8.  c,  84  Am.  Dec.  260;  Boyd  y.  Br<no».  17  Pick.  458;  SmiOi 
v.  Cawdry,  1  How.  28:  Origin  ▼.  (Joh&r,  16  N.  Y.  489;  a.  c,  79  Am.  Dec.  718. 

"  The  retail  value  or  the  price  at  which  goods  are  sold  at  retail  includes  the 
expected  and  contingent  profits,  the  earning  of  which  involves  labor,  loss  of 
time  and  expenses,  supposes  no  damage  to  or  depreciation  in  the  value  of  the 
goods,  and  is  dependent  upon  the  contingency  of  finding  purehasers  for  cash, 
and  not  upon  credit,  within  a  reasonable  time,  the  sale  of  the  entire  stock  with- 
out the  loss  bj  unsalable  remnants,  and  the  closing  out  of  a  stock  of  goods  as 
none  ever  was,  or  ever  will  be  closed  out,  by  sales  at  retail  at  full  prices. 

"Bjthe  allowance  of  these  unearned  and  uncertain  profits,  and  also  the 
allowance  of  interest  from  the  time  of  the  conversion  the  plaintiff  recovere  the 
profits  which  she  had  hoped  to  make  in  the  future,  and  interest  upon  the 
profits,  as  well  as  upon  her  investment.  The  plaintiff  was  entitled  to  comper- 
sation,  and  that  consisted  of  the  market  value  of  thn  goods,  their  cost,  or  what 
th^  would  have  cost  in  the  market,  and  interest  thereon,  and  nothing  more. 
The  retail  profit  was  not  included  in  the  compensation  to  which  she  was 
entitled." 

In  Hexter  v.  Knox,  63  N.  Y.  661,  plaintiff  leased  of  defendant  a  hotel  in  the 
city  of  New  York  and  certain  adjoining  premises,  defendant  covenanting  to 
tear  down  the  old  building  and  to  erect  a  new  building  on  the  adjoining  prom- 
ises to  be  used  in  connection  with  tbe  hotel,  the  new  building  to  be  completed 
and  plaintiff  put  in  possession  by  a  specified  time.  Plaintiff  was  then  occupy- 
ing the  hotel  and  a  building  upon  a  portion  of  the  adjoining  premises  under  a 
former  lease.  He  removed  the  furniture  from  the  rooms  in  said  building  and 
stored  it  while  the  new  building  was  being  erected.  Defendant  failed  to  com- 
plete said  new  building  within  the  time  specified.  In  an  action  to  recover  dam- 
ages for  breach  of  the  covenant,  hM,  that  plaintiff  was  entitled  to  recover  the 
rental  value  of  the  use,  for  hotel  purposes,  of  the  rooms  in  the  new  bnildlng 
during  the  time  he  was  deprived  of  the  use  thereof  by  defendants  default,  and 
as  to  such  of  the  rooms  for  which  plaintiff  had  the  furniture,  he  was  entitled 
to  the  value  of  their  use  as  furnished  rooms.    The  court  said: 

"The  general  proposition  stated  in  the  charge  that  the  plaintiff  was  entitled 
to  recover  the  rental  value  of  the  use  for  hotel  purposes  of  the  rooms  of  which 
the  plaintiff  was  deprived  by  the  failure  of  the  defendant  to  perform  his  cove- 
nant, is  sustained  by  the  decision  of  this  court  in  Myers  v.  Bums,  86  Ni  Y. 
269.  The  part  of  the  new  building  embraced  in  the  lease  was  designed  to  be 
used  in  connection  with  the  Prescott  House  as  a  part  of  the  hotel.  It  was  con- 
templated by  both  parties  to  the  lease  that  the  plaintiff  would  continue  to 
occupy  the  Prescott  House  as  a  hotel  while  the  new  building  was  being 
erected,  and  this  was  to  be  completed  and  the  plaintiff  was  to  be  put  in  poe. 
session  by  the  time  designated.  The  rent  for  the  whole  premises  embraced  in 
the  lease  was  to  commence  with  the  term,  although  the  plaintiff  would  nec- 
essarily be  required  to  await  the  erection  and  completion  of  the  new  structure 
before  he  could  have  the  beneficial  enjoyment  of  that  part  of  the  demised 
premises.  The  lease  was  made  with  reference  to  these  drcumstances,  and  an 
allowance  to  the  plaintiff  of  the  rental  value  of  the  rooms  in  the  new  building 
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daring  the  time  he  was  deprived  of  them  by  the  defendaiit*8  default,  based 
upon  a  consideration  of  the  use  to  which  thej  were  to  l>e  applied,  and  which 
was  contemplated  by  both  parties  when  the  lease  was  executed,  affords  to  the 
idaintiff  only  a  Just  indemnity,  and  subjects  the  defendant  to  no  greater  liai 
bility  than  it  may  fairly  be  supposed  he  intended  to  assume  when  the  cove- 
nant was  made. 

'*  We  are  of  opinion,  that  within  the  same  principle  the  jury  were  properly 
iDStmcted  that  the  plaintiff  was  entitled  to  recover  the  value  of  the  use  of  fur- 
nished rooms  to  the  extent  that  the  plaintiff  was  prepared  to  furnish  them 
with  the  furniture  stored,  and  intended  to  be  used  in  the  rooms  in  the  new 
building.  The  plaintiff  by  the  delay  lost  as  to  such  rooms  their  use  as  fur- 
nished rooms.  The  defendant  knew  that  the  plaintiff^s  furniture  had  l>een 
taken  from  No.  97  Spring  street  to  enable  him  to  remove  the  building  on  that 
lot,  preparatory  to  erecting  the  new  one,  and  that  the  new  part  was  to  be 
occupied  by  the  plaintiff  for  the  same  purposes  as  he  had  occupied  the  build- 
ing from  which  the  furniture  was  taken.  The  loss  of  the  use  of  the  furniture 
from  delay  in  completing  the  rooms  in  the  new  building  was  the  natural  result 
of  the  failure  of  the  defendant  to  perform  his  covenant,  and  that  this  loss 
would  occur  if  the  defendant  failed  to  complete  the  building  in  time  majf 
justly  be  presumed  from  the  evidence  to  have  been  contemplated  by  the 
defendant,  .when  the  lease  was  made,  as  one  of  the  injuries  which  the  plaintiff 
would  sustain  ftom  his  default,  and  was  properly  allowed  as  part  of  the  dam-' 
ages  sustained." 

PhSHpB  and  CoOty  Gmttruetian  Co.  v.  Seymour,  91  U.  S.  646,  was  an  actibn 
for  breach  of  contract  for  building  a  railroad.  The  court  said:  '*  The  attempt 
was  to  show  that  by  the  use  of  tfie~road  at  an  earlier  day  much  profit  would 
have  resulted.  But  the  witness  stated  that  the  road  ran  through  a  wild,  unin- 
liabited  country;  tliat  he  expected  that  8^w-inills>vould  have  been  established 
along  the  line  of  the  road,  and  the  transportation  of  lumber  incident  to  the 
use  of  such  mills  would  have  made  the  defendant  a  profit  of  $20,000.  The 
whole  basis  of  this  calculation  is  conjectural,  uncertain  and  vague.  It  is  mani- 
festly no  safe  basis  on  W&ic)i  it  can  be  assumed  that  any  business  would  have 
been  done  in  the  few  days  of  the  delay;  or  that  if  done,  it  would,  have  beei^ 
done  at  a  profit.  There  was  nothing  on  which  a  jury  could  have  done  any 
thing  but  conjecture  and  speculate,  at  the  hazard  of  sacrificing  truth  and 
justice.*' 

IhSimpbany:  London,  etc,,  Ry.  Co,,  1  Q.  B.  Div.  274;  16  Eng.  Rep.  880,  the 
plaintiff,  a  manufacturer,  who  was  in  the  habit  of  attending  at  agricultural  shows 
to  exhibit  samples  of  his  goods,  and  made  profit  by  the  practice,  delivered  them 
upon  a  show  ground  whero  he  had  been  exhibiting  them,  to  the  defendant,  to 
be  carried  by  a  particular  day  to  a  show-ground  at  another, place,  whero  he 
intended  to  exhibit  them  at  a  show.  Nothing  was  expressly  said  about  this 
intention.  The  samples  did  not  arrive  till  after  the  stipulated  day,  and  the 
show  was  over.  Loss  of  profit  was  held  recoverable.  In  WaUon  v.  Amber- 
gate  Ry.  Co,,  15  Jur.  448, it  was  left  undecided  whether  the  loss  by  the  carrier's 
delay,  of  the  chance  to  compete  for  a  prise  could  be  considered.  Patterson, 
J  ,  favored,  and  Eblb,  J.,  opposed  a  recovery  on  that  ground.    In  Adams  Ex. 
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Co,  y.  Egbert^  86  Peon.  St.  800,  it  was  held  that  proof  on  this  point  wasadmisri. 
ble,  bat  there  was  no  proof  authorizing^  a  recovery  of  snch  damages.  Strong, 
J.,  said:  "The  company  andertopk  to  transport  the  box  to  the  committee 
appointed  to  award  the  premium.  The  purpose  of  the  contract  was  to  secure 
to  the  plaintiff  the  privilege  of  competition.  Certainly  he  most  have  had  that 
in  contemplation,  and  if  the  company  wa»  informed  of  the  objection  of  the 
transmission,  the  loss  of  the  privilege  was  in  view  of  both  pardes  at  the  time 
they  entered  into  the  contract.  But  whether  known  or  not  by  the  com- 
pany, the  loss  was  an  immediate  consequence  of  the  negligent  breach."  In 
Jameson  v.  Midland  Ry,  G?.,  50  L.  T.  Rep.  (N.  S.)436.  the  goods  were  marked 
"  Stand  28,  Show  ground,"  etc,  but  attention  was  not  called  to  the  label,  nor 
was  the  purpose  otherwise  notified  to  the  carrier.  Profits  were  held  recover- 
able. Ck>LERiDQB,  C  J.,  said,  that  it  could  not  be  contended  that  if  verbal 
notice  of  the  purpose  had  been  given,  and  **  the  parcel  had  been  received  in 
silence,  under  such  circumstances  the  defendant  company  would  not  kw  liable. 
The  question  is  whether  the  notice  by  the  label  did  amount  in  substance  to 
such  a  verbal  notice,  and  it  seems  to  me  that  it  did." 

In  Windofo  v.  Lane,  68  Me.  161,  an  action  for  breach  of  covenant  to  use  all 
reasonable  and  proper  diligence  in  manufacturing  and  putting  on  the  market 
a  patented  invention,  there  being  no  proof  of  loss  of  profits,  it  was  held  that 
nominal  damages  only  were  recoverable.  "  It  is  not  sufficient  that  profits 
might  have  been  made.  Such  profits  are  too  uncertain  and  oondngent  for  a 
basis  upon  which  to  rest  an  estimate  of  damages." 

See  JanM  v.  CaU,  ante,  416. 


State  y.  Babth. 
CB8.  aim) 

Oriminallaw — efridenee  4^  good  ekaraeUr. 

In  criminal  trials  evidence  of  good  character  is  always  to  be  considered,  and  it» 
application  is  not  to  be  limited  to  doubtful 


/CONVICTION  of  manslaaghter.    The  opinion  Btates  the  caae. 

Mitchell  dk  Smith,  for  appeUnnt. 

Solicitor  Jervey,  contra. 

MoGowAN,  J.  The  defendant  was  tried  at  the  October  term  of 
the  court  for  Berkelej  county,  for  the  murder  of  one  James  Hutch- 
inson.    The  principal  defense  was  that  thu  killing  was  in  self-de* 

*  See  State  v.  Daley  (58  Vt.  442).  88.  Am.  Rep.  694. 
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feDflo,  bat  he  was  foand  gailty  of  maoslaaglitery  with  arecommen* 
dation  to  mercy,  and  seatenoed  to  five  years  in'  the  penitentiary. 
His  connsel  made  a  motion  for  a  new  trial,  and  that  being  refused, 
he  appeals  to  this  court  upon  the  following  grounds: 

1.  **  That  his  honor  erred  in  charging  that  the  good  character  of 
the  accused  was  not  a  fact  like  all  other  facts  proved  in  the  case, 
to  be  weighed  and  estimated  by  the  jury,  but  that  its  yalue  was 
limited  to  doubtful  cases;  whereas  he  should  have  charged  the 
jury  that  the  good  character  of  the  accused  is  a  fact  fit  like  all 
other  facts  proved  in  the  case  to  be  weighed  and  estimated  by  the 
jury,  and  its  value  is  not  to  be  limited  to  doubtful  cases. 

2.  **  That  his  honor  erred  in  refusing  to  grant  a  new  trial,  when 
it  appeared  that  there  was  an  improper  and  illegal  influence 
brought  to  bear  on  one  of  the  jurors,  to  the  prejudice  of  the  defend-' 
ant,  by  a  constable  in  charge  of  the  said  juror,  attending  to  a  call 
of  nature,  as  set  forth  in  the  affidavits  of  J.  B.  Magill  and  George 
F.  Haselden. 

3.  ''That  his  honor  should  have  granted  a  new  trial,  it  appearing 
that  an  impartial  trial  was  impaired  by  the  clothing  of  the  deceased 
being  carried  into  the  jury  room  during  their  deliberations,  and 
examined  by  them,  or  some  of  them,  without  the  order  of  the 
court  or  consent  of  counsel  for  the  prisoner. 

4.  **  That  on  the  motion  for  a  new  trial,  his  honor  erred  in  ez« 
eluding  from  consideration  the  affidavit  of  George  Ooleman;  one  of 
the  jurors  impanelled  in  the  case,"  etc. 

As  to  the  first  exception.  There  was  uncontradicted  testimony 
as  to  the  good  character  of  the  defendant — that  he  was  not  given 
to  seek  quarrels,  and  was  ''peaceable  and  quiet.''  The  court  was 
requested  to  charge,  "  That  the  good  character  of  the  accused  is  a 
fact  fit  like  all  other  facts  proved  in  the  case  to  be  weighed  and  es* 
timated  by  the  jury,  and  its  value  is  not  to  be  limited  to  doubtful 
cases;  on  the  contrary,  it  may  create  a  reasonable  doubt  as  to  evi- 
dence which  might  otherwise  appear  conclusive;  and  such  also  is 
the  effect  of  the  bad  character  of  the  deceased."  This  request  was 
refused,  and  instead  thereof  the  court  charged  as  follows:  "  That 
request  involves  the  consideration  of  what  appears  to  be  a  solecism 
of  law,  or  rather  I  should  say  a  paradox.  You  have  heard  in  every 
case  yon  have  sat  upon,  that  the  defendant  was  entitled  to  the  ben* 
efit  of  every  reasonable  doubt;  now  here  is  a  request  which  says 
that  the  good  character  of  the  accused  is  a  fact,  like  all  other  facts 
Vol.  LX  —  63 
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proved  in  the  case,  to  be  weighed  and  estimated  by  the  jury,  and 
Its  value  is  not  to  be.limited  to  donbtfal  cases.  The  law  does  limit 
it  to  doubtful  cases.  That  is  the  only  class  of  cases  in  which  good 
character  is  available;  yet  it  looks  paradoxical  to  say  that  a  mAn 
would  need  the  benefit  of  a  good  character  in  a  donbtf  ul  case. 
Now,  what  does  it  mean?  It  is  not  a  paradox  when  properly  un- 
derstood. Ghx>d  character  is  not  of  any  avail  as  against  positive 
proof.  If  it  were  allowed  to  raise  a  doubt  in  the  minds  of  the 
jury,  it  would  be  tantamount  to  saying  to  a  man,  you  may  go  and 
commit  one  crime,  and  your  character  up  to  that  time  being 
good,  the  value  of  that  character  will  raise  such  a  doubt  in  the 
minds  of  the  jury  that  you  can  be  acquitted.  That  won't  do. 
That  wotild  be  licensing  every  one  and  any  one  in  the  community 
to  commit  one  crime.  What  does  it  mean,  thenF  It  means  this, 
^nd  X  can  make  it  cleared  by  an  illustration  than  by  a  definition. 
f  *  *  Character  is  valuable  in  law,  valuable  in  society,  it  is  valu- 
able everywhere,  but  only  in  doubtful  cases;  that  is  as  to  the  motive 
with  which  a  thing  is  done,"  etc. 

Was  this  error  pf  law  on  the  part  of  the  judge?  The  law  is  tender 
to  the  life  and  liberty  of  the  citizen.  It  declarcfs  that  no  man  shall 
be  cotivicted  of  crime  unless  the  proof  is  clear  **  beyond  a  reasonable 
doubt, *'  and  certainly  when  a  felony  is  charged,  it  also  gives  the 
accused' the  privilege  of  proving  his  general  good  character;  that  is 
to  say,  a  chai^ter  inconsistent  with  the  crime  charged.  In  these 
rules  of  evidence  we  see  no  necessary  paradox;  there  is  between 
them  no  conflict  or  inconsistency,  unless  we  limit  the  rule  as  to 
good  character  to  doubtful  cases.  In  that  view  it  would  seem  that 
this  rule  is  at  least  superfluous,  for  in  a  doubtful  case  the  party  is 
entitled  to  be  acquitted  under  the  general  rule-as  to  doubt,  without 
any  aid  from  that  as  to  character.  But  does  the  law  absolutely 
limit  the  rule  as  to  good  character  to  doubtful  cases?  If  so,  such 
evidence  is  made  dependent,  not  on  any  established  principle^  but 
on  what  may  be  the  facts  of  a  particular  case,  without  having  the 
means  of  deciding  in  advance  to  which  category,  as  being  clear  or 
V  doubtful,"  it  may  belong.  As  we  understand,  it  is  the  privilege 
of  the  accused,  in  all  cases  where  character  is  admissible,  to  put  in 
evidence  his  good  character  without  regard  to  the  other  proofs  in 
the  case,  and  it  is  for  the  jury  to  consider  it  in  connection  with 
the  other  evidence,  and  determine  what  force  and  effect  it  should 
have. 
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It  may  be  true  generally  that  evidence  of  good  character  shoald 
have  more  weight  m  doubtful  cases  of  a  particular  character,  and 
we  think  some  confu9ion  upon  the  subject  has  arisen  from  this  tact; 
from  oTerlooking  the  difference  between  the  right  and  the  force  to 
which  it  may  be  entitled^  and  from  the  practice  of  explaining  to; 
juries  that  such  eyidence  is  most  valuable,  or  only  valuable,  in  such; 
cases.     Most  certainly  the  commission  of  crime  must  have  a  begin-, 
ning,  and  there  is  always  what  may  be  called  the  first  offense,  in. 
which  the  previous  good  character,  or  at  least  the  fact  that  the 
accused  had  never  before  offended,  may  be  thrown  into  the  sea  e. 
But  it  does  not  follow  that  even  in  such  a  case  proof  of  character 
must  necessarily  result  in  acquittal.     No  doubt  there  are  such  cases. 
where  the  other  evidence  is  so  clear  as  to  utterly  overwhelm  the. 
effect  of  the  proof  of  character,  in  which,  while  good  character  may 
be.  proved,  it  is  also  proved  beyond  di>ubt  that  ihe  party  committed 
th0  ofllense.    As  such  proof  is  not  expected,  and  may  not  outweigh; 
nil  the  other  evidence,  we  can  perceive  no  reason  why  proof  of  goodj 
obaracter  in  all  qases  should  not  be  considered  by  t^he  jury,  for  what, 
it  is  worth.     It  strikes  us  that  it  is  a  mistake  to  suppose  that  such 
rule  -'  would  be  tantamount  to  saying  to  a  man  that  you  may  go 
and  commit  one  crime  and  your  character  will  save  you." 

In  2  Russell  on  Crimes,  786,  it  is  said:    '^  Juri0s  have  generally; 
been  told  that  when  the  facts  proved  are  such  as  to  satisfy  theii. 
minds  of  the  guilt  of  the  party,  character  however  excellent,  is  nO)' 
sabject  for  their  consideration;  but  when  they  entertain  any  doubt 
as  to  the  guilt  of  the  party,  they  may  properly  turn  their  attention 
to  the  good  character  which  he  has  received.    It  is  however  sul>. 
mitted  with  deference  that  the  good  character  of  the  party  accused, 
satisfactorily  established  by  competent  witnesses,  is  an  ingre<lient 
which  ought  always  to  be  submitted  to  the  consideration  of  the 
jury,  together  with  the  other  facts  and  circumstances  of  the  case. 
The  nature  of  the  charge  and  the  evidence  by  which  it  is  supported 
Will  often  render  such  ingredient  of  little  or  no  avail;  but  the  more 
Qorrect  oQurse  seems  to  be,  not  in  any  case  to  withdraw  it  from  con- 
sideration,  bujt  to  leave  the  jury  to  form  their  conclusion  upon  the 
whole  of  the  evidence,  whether  an  individual,  whose  character  was 
previously  unblemished,  has  or  has  not  committed  the  particular 
cnme  for  which  he  is  called  iipon  to  answer."    And  in  a  note  is 
cit^d  the  case  of  Jtex  v.  Utannardf  32  K  0.  L«  B.  681,  in  which 
Patfersok,  J.,  8ai4:    ^M  eailMt  pn  pnnoiide  make  any  dis** 
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tinction  between  evidence  of  facts  and  evidence  of  character;  the 
latter  is  equally  laid  before  the  jury  as  the  former,  as  being  relevant 
to  the  question  of  guilty  or  not  guilty.  The  object  of  laying  it 
before  the  jury  is  to  induce  them  to  believe,  from  the  improbability 
that  a  person  of  good  character  should  have  conducted  himself  as 
alleged,  that  there  is  some  mistake  or  misrepresentation  in  the  evi- 
dence on  the  part  of  the  prosecution,  and  it  is  strictly  evidence  in 
the  case/' 

In  Wharton's  Criminal  Evidence,  sections  66  and  67  (1B84),  it  is 
said  :  *^  It  has  been  argued  by  high  authorities  that  good  character 
is  of  weight  only  in  doubtful  cases ;  but  the  better  opinion  is  to  the 
contrary.  In  the  first  place,  it  is  conceded  on  all  sides  that  evidence 
of  character,  when  offered  by  the  defense  in  criminal  cases,  is  always 
relevant.  Technically  therefore  it  is  always  material.  If  immaterial, 
it  should  be  rejected  as  irrelevant ;  but  it  never  can  be  rejected  as 
irrelevant,  therefore  it  never  can  be  regarded  as  immaterial.  To 
this  it  is  answered  that  the  court,  when  admitting  it  as  relevant,  does 
not  decide  on  its  materiality,  materiality  being  for  the  jury;  but  this 
virtually  concedes  that  the  question  is  one  of  logic,  and  not  of  law. 
It  makes  the  weight  of  evidence  as  to  character  dependent,  not  on  any 
rules  arbitrarily  pre-assigned,  but  on  the  facts  of  each  particular 
case.  It  is  substantially  argued  by  Talpoubd,  J.,  that  it  is  speiUio 
principii  to  say  that  evidence  as  to  character  is  entitled  to  weight 
only  in  doubtful  cases,  when  really  it  is  to  make  the  case  doubtful 
that  such  evidence  is  offered.  In  some  instances  in  which  guilt 
would  be  otherwise  established  beyond  reasonable  doubt,  evidence 
of  good  character  may  justly  produce  an  acquittal.  But  in  all  cases 
it  is  an  item  of  proof  to  be  considered  by  the  jnry."  See  also  many 
cases  cited  in  the  notes  of  Benett  &  Heard  to  2  L^.  Crim.  Cas.  351, 
and  3  Oreenl.  £v.,  §  25  (1st  ed.  13). 

This  is  undoubtedly  the  rule  laid  down  by  elementary  works  and 
leading  modern  authorities,  and  we  have  not  been  able  to  find  any 
thing  in  our  decided  cases  which  conflicts  with  it.  Only  two  have 
been  brought  to  our  attention,  and  they  did  not  decide  the  precise 
point  made  here.  Siat$  v.  Ford,  reported  in  a  note  to  Siale  v. 
Brown,  3  Strobh.  526.  In  this  case  the  prisoner  was  indicted  for 
stealing  slaves.  He  made  no  proof  of  good  character,  but  relied  upon 
the  naked  presumption  of  innocence.  The  Circuit  judge  stated  to 
the  jury  that  in  two  cases  proof  of  good  character  would  make  the 
flcale  preponderate  in  favor  of  the  prisoner  viz.,  where  his  guilt 
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depended  on  the  legal  presamption  arising  from  his  possession  of 
the  stolen  articles,  and  in  a  case  of  douht.  Upon  appeal  the  court 
said :  *'  This  ground  is  explained  in  the  report  (that  no  evidence  of 
good  character  was  offered).  In  a  criminal  case,  character,  to  receive 
consideration,  must  be  proved.  Indeed  such  proof  is  the  prisoner's 
privilege.  He  will  be  allowed  (say  the  authorities)  to  call  witnesses 
to  speak  generally  as  to  his  character.  If  ho  does  not  avail  himself 
of  this  privilege,  how  can  he  claim  any  other  benefit  from  the  legal 
presumption  that  he  is  of  good  character,  save  that  which  is  afforded 
to  every  criminal,  that  he  shall  be  held  to  be  innocent  until  his 
guilt  b^  estabfished  to  the  satisfaction  of  the  court  and  jury?  It  is 
in  cases  of  doubtful  facts  or  to  rebut  the  legal  presumption  of  guilt 
arising  from  the  possession  of  stolen  articles,  that  good  character 
proved  in  court  is  of  most  effect.  In  each  there  is  a  possibility  of 
innocence,  and  proof  of  good  character  adds  so  much  more  to  that 
possibility,  that  a  conviction  would  be  wrong ;  but  without  that 
proof  the  prisoner  has  no  advantage  from  character,"  etc.  This  is 
undoubtedly  correct,  and  we  see  in  it  nothing  in  conflict  with  the 
rule  as  announced  by  the  authorities  herein  cited. 

State  V.  Edwards,  13  S.  G.  30.  In  tli'.s  case  the  parties  were 
indicted  for  grand  larceny.  There  was  proof  of  the  good  character 
of  the  defendant.  The  case  went  off  on  other  grounds,  but  in  com- 
menting on  a  ground  of  appeal  "  that  there  was  error  in  charging 
that  testimony  as  to  good  character  can  have  no  weight,  except  in 
doubtful  cases,''  the  court  say  :  '^  The  charge  that  good  character 
can  have  no  weight  except  in  doubtful  cases  might  have  the  effect, 
under  some  circumstances,  to  divert  the  attention  of  the  jury  from 
the  real  importance  of  good  character.  The  bearing  of  such  evidence 
is  directly  upon  the  intent  or  motive  to  be  ascribed  to  the  conduct 
of  the  paxty,  and  the  proof  of  good  character  may  have  the  effect  to 
call  for  a  higher  degree  of  certainty  in  the  proofs  of  the  conduct  of 
the  party  than  would  be  requisite  if  a  notoriously  bad  character  was 
shown.  If  a  person  of  undoubted  character  i^  seen  in  the  act  of 
lifting  goods  from  the  counter  of  a  store,  an  intent  to  steal  could 
not  be  made  out  against  such  proof  of  character,  on  testimony  that 
might  be  abundantly  sufBcient  to  convict  a  notorious  thief.  While 
therefore  the  charge  is  not  in  itself  necessarily  erroneous,  it  is  appa- 
rent that  it  might  become  so  under  circumstances  easy  to  conceive. 
Its  bearing  in  the  present  case  need  not  be  considered,  as  the  case  is 
disposed  of  on  other  grounds,"  etc. 
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\\  0  think  it  was  misleading  and  erroneous  to  charge  the  jury  m 
general  terms  that  '*  the  law  does  limit  the  effect  of  good  character 
to  doubtful  cases ;  and  that  it  is  only  available  in  that  class  of 
cases/' 

This  makes  it  unnecessary  to  consider  the  other  exceptions  as  to 
alleged  misconduct  of  some  of  the  jurors  and  as  to  the  clothes  of 
the  prisoner. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court  be  set  aside^  and  the  case  remanded  in  order  that  there  may 
be  a  new  triaL 
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MoiUr  and  servant  —  diMcharge — re-emploffmetU. 

•  • 

A  master  haTing  dlsebarged  a  senrant  has  no  right  to  recall  him  oa  {Min  of  forfeit- 
ing all  claim  for  compensation,  but  if  the  ^servant  is  not  otherwise  employed 
he  maj  recall  him  to  do  a  part  of  the  stipolated  work  without  restoring  him 
to  his  former  position. 

ACTION  for  serrices.    The  opinion  states  the  facts.    The  plain* 
tiff  had  judgment  below. 

Smylhe  A  Lee^  for  appellant. 

Lord  &  Hyde^  contra. 

•  SiMPttOK,  C.  J.  The  plaintiff,  respondent,  was  employed  as 
book-kee|>er  by  the  defendant,  appellant,  for  the  year  IS'^i,  to-wit, 
from  December.  1883,  to  December,  1884,  at  a  salary  of  1800  for 
the  year.  On  May  31,  liS84,  the  defendant  dismissed  the  plaintiff, 
but  in  a  short  time  after  this  dismissal,  and  before  the  plaintiff 
had  obtained  other  .employment,  the  defendant,  finding  that  th& 
books  kept  by  the  plaintiff  had  not  been  balanced,  called  upon  the 
plaintiff  to  do  this  work,  which  plaintiff  refused  to  do,  except  at 
the  rate  of  15  per  day,  which  defendant  declined  to  pay.  The 
plaintiff  afterward  obtained  other  employment,  and  upon  the 
close  of  the  year  brought  the  action  below,  demanding  judgment 
for  $363,  the  bulance  due  him  for  the  years'  salary  after  deducting 
a  payment  of  #4 18.37. 
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At  the  trial  the  defendant  was  allowed  credit  for  the  amonnt 
earned  by  the  plaintiff  since  his  discharge,  tl^,  and  also  for  a 
small  amount  due  by  plaintiff  to  defendant  on  the  books,  $38.39, 
which  left  1241.63  doe  plaintiff,  for  which  snm  a  verdict  was  ren- 
dered in  favor  of  plaintiff.  The  appeal  rests  npon  the  refusal  of 
the  presiding  judge  to  charge  certain  requests,  and  also  upon  his 
charge. 

The  defendant  requested  his  honor  to  charge:  '^  That  if  a  servant 
employed  by  a  master  for  a  stipulated  period  be  discharged  by  such 
master  before  the  period  expires,  even  wrongfully,  but  the  master 
at  any  time  thereafter  require  him  to  return  to  his  service,  or  to 
perform  any  of  the  duties  he  had  agreed  to  do,  he  is  bound  to  do 
so,  or  else  he  cannot  recover.''  This  his  honor  refused  to  charge  ati 
too  general.  He  however,  in  response  to  the  request,  charged  that  if 
the  call  upon  the  servant  could  fairly  admit  of  the  construotion  that 
the  discharge  is  recalled,  and  that  the  servant  is  expected  to  go  to 
work  again  under  the  old  contract,  being  restored  to  his  old  place, 
''he  had  a  right  to  do  so.  But  if  he  required  of  him  particular 
work,  which  he  claimed  was  left  undone,  that  that  would  not  re* 
lieve  him  from  his  obligations  connected  with  the  discharge.''  The 
defendant  also  requested  the  judge  to  charge  that  ''  a  promise  to 
obey  the  lawful  and  reasonable  orders  of  the  master  is  implied  by 
law.  Any  breach  of  his  promise  justifies  discharge."  This  his/ 
honor  also  declined,  unless  the  request  was  qualified  by  the  word 
''substantial"  —  in  other  words,  "that  it  was  only  a  'substantial'' 
breach  of  the  promise  to  justify  a  discharge."  The  appeal  assigns ^ 
moT  to  the  refusal  above^  and  to  the  response  given  to  the  first  re- 
quest above.  ^  ' 

We  agree  with  the  presiding  judge,  that  the  first  request  was  too  * 
broad  and  general  in  its  terms.  A  master  dismissing  a  servant  has 
no  right  to  recall  at  any  time  and  under  all  circumstances-after  dis-> 
missal,  on  pM^  of  forfeiting  all  right  of  recovery.  See  the  case  of 
Saunders  v.  Anderson,  2  Hill,  486,  cited  by  tl^e  appellant.  In 
that  case,  where  the  general  rule,  that  the  master  had  the  right  to 
exact  or  dispense  with  any  portion  of  the  time  of  the  servant,  and 
capriciously,  if  he  chose,  provided  he  infiicted  no  injury  on  the  ser- 
vant, was  recognized,  yet  the  court  said  that  this  rule  must  be  un- 
derstood with  some  qualifications;  saying  that  the  planter  is  not  at 
liberty  to  drive  off  and  recall  at  pleasure.  If,  in  consequence  of 
being  improperly  dismissed,  the  overseer  engage  in  any  other  em- 
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plojment,  he  would  not  be  bound  to  return.  This  being  the  law, 
the  Circuit  judge  did  not  err  in  declining  the  broad  request  made. 

But  we  think  the  judge  erred  in  the  response  which  he  made  to 
this  request.  The  contract  between  the  parties  being  an  entire 
contract  for  the  year  1884,  the  defendant  was  entitled  to  plaintiff's 
services  for  that  period,  within  the  scope  of  his  employment,  and 
as  was  said  in  Saunders  y.  Anderson^  supra,  he  had  the  right  to 
exact  from  the  plaintiff  the  performance  of  that  service,  or  to  dis- 
pense with  said  service,  as  he  chose,  even  capriciously,  or  for  any 
cause,  so  that  he  kept  within  the  qualification  above  suggested. 
See  also  Wood  Mast.  &  Serv.  269.  It  appears  that  the  plaintiff,  at 
the  time  he  was  called  to  balance  the  books,  had  not  been  engaged 
by  others,  and  it  was  no  injury  upon  him  to  be  recalled  to  do  this 
work.  It  was  error  therefore  for  the  judge  to  charge  that  the 
defendant  had  no  right  to  recall  the  plaintiff,  unless  the  plaintiff 
was  to  be  restored  to  his  former  position. 

The  difference  between  the  second  request  and  the  charge  is  so 
slight  that  the  error  assigned  there  hardly  needs  discussion.  No 
doubt,  the  servant  is  bound  to  obey  the  lawful  and  reasonable 
orders  of  the  master,  within  the  scope  of  the  business,  and  if  he 
refuses  to  do  so,  a  discharge  would  be  justifiable,  and  probably  no 
order  would  be  lawful  and  reasonable,  unless  at  the  same  time  it 
was  substantial,  that  is,  pertained  substantially  to  the  business. 
Mr.  Wood  says:  ''The  servant  is  bound  to  obey  all  the  master's 
lawful  and  reasonable  commands,  even  though  such  commands  may, 
nnder  the  circumstances,  seem  harsh  and  severe,  but  the  master 
has  a  right  to  manage  his  own  affairs,  and  it  must  be  a  very  extreme 
case  in  which  a  servant  would  "be  justified  in  refusing  obedience  to 
his  orders.''    Wood  Mast.  &  Serv.  224,  225. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circnit 
Court  be  reversed,  and  that  the  case  be  remanded  for  a  new  triaL 

Judgment  reversed  and  cause  remanded. 
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0868.0.818.) 

(hrporaUon — several  UabiUty  of  ttoekholders, 

'Where  the  charter  of  a  corporation  proTidee  that  '*  each  stockholder  shall  ha^ 
jointly  and  severally  liable  to  the  creditors  thereof  in  an  amount,  besides  the 
valne  of  his  share  or  shares  therein,  not  exceeding  ten  per  cent  of  the  par 
▼alae  of  the  share  or  shares  held  by  him,  "  a  creditor  may  bring  his  indi* 
▼idoai  action  at  law  against  one  of  the  stockholders,  to  recover  his  debt  to  the 
extent  of  ten  per  cent  of  the  par  value  of  the  defendant's  shares. 

ACTION   to  enforce   stockholder's    individual   liability.     The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

Miichell  d  Smithy  for  appellant. 
Smythe  Jt  Leey  contra. 

McIybr,  J.  This  was  an  action  brought  by  G.  Oliveras  Hall,  as- 
snrvivor  of  W.  P.  Hall  &  Co.,  against  the  defendant  as  a  stockholder 
in  the  Kiawah  Phosphate  Co.,  to  recover  ten  per  cent  of  the  amoant 
of  his  stock  under  one  of  the  provisions  of  the  charter  of  said  com* 
pany.  It  appears  that  the  Kiawah  Phosphate  Co.  was  formed  nnder 
the  general  law  anthoriasing  the  formation  of  certain  classes  of  cor- 
porations and  received  its  charter  from  the  clerk  of  the  court  on 
January  9,  1882.  The  capital  stock  of  said  company  was  $75,000, 
divided  into  shares  of  t500  each,  of  which  the  defendant,  at  the 
time  of  the  formation  of  said  company,  and  ever  since,  held  ten 
shares.  The  firm  of  W.  P.  Hall  &  Co.  was  not  a  stockholder,  but 
the  individuals  composing  said  firm  were  all  stockholders,  not  how- 
ever m  the  same  proportions  as  they  were  interested  in  the  firm  of 
W.  P.  Hall  &  Co.  One  of  these  individuals,  F.  P.  Salas,  was  the 
president,  and  another,  W.  P.  Hall,  was  one  of  the  directors  of  said 
company.  The  firm  of  W.  P.  Hall  &  Co.  were  duly  appointed  gen- 
eral agents  of  said  company,  and  as  such  were  charged  with  the 
financial  affairs  of  the  company,  under  the  direction  of  the  board 
of  directors.  These  financial  agents  were  authorized  by  the  board 
of  directors  from  time  to  time  to  borrow  money  for  the  use  of  the 
company  as  occasion  might  require,  and  under  this  authority  the 

firm  of  W.  P.  Hall  &  Co.  from  time  to  time  made  large  advances  t<» 
VOL.LX  — 64 
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the  Kiawah  Phosphate  Co.,  exceeding  in  the  whole  the  sum  of 
•60,000. 

The  operations  of  the  company  proving  nnsuccessf  al,  it  was  deter- 
mined to  sell  ont  the  property  and  settle  up  its  afibire.  Accord- 
ingly the  property  was  sold,  and  after  applying  the  proceeds  of  the 
sale  to  the  amount  due  W.  P.  Hall  ft  Co.,  there  still  remained  a 
w^rj  considerable  balance  due  to  them.  To  meet  ths'  tialane/, 
tesort  was  had  to  the  liability  of  the  stockholders  under  one  of  the 
provisions  of  the  charter,  which  will  hereinafter  be  set  out.  At  fi^ 
it  was  erroneously  supposed  that  this  liability  was  five  per  cent  of 
the  stock  held  by  each  stockholder,  and  after  some  had  settled  upon 
that  basis,  it  was  ascertained  that  the  correct  amount  of  the  liability 
was  ten  instead  of  five  per  cent.  After  this  discovery  was  made, 
and  after  some  negotiations,  the  plaintiffs  agfedd,  by  way  6f  com- 
promise,  to  accept  five  per  cent  in  discharge  of  the  stockholders' 
liability,  provided  that  amount  wias  paid'; '  otherwise  they  would 
daim  the  ten  per  cent.  Accordingly  all  the  stockholdetis*  except 
the  defendant,  paid  five  percent,  and  this  still  left  a  balance  of  over 
||4|000  due  by  the.  company,  for  which  balance  suit  was  brought  by 
W.  P.  Hall  &  Co.  against  the  company  and  judgment  recovered  and 
the  execution  issued  thereon  was  returned  wholly  unsatisfied. 

After  the  defendant  had  been  several  times  offered  the  priyilege 
of  settling  his  liability  at  five  per  cent,  as  the  other  stockholders 
had  done,  and  notified  that  if  he  refused  to  accept  this  offer,  suit 
would  be  brought  in  which  ton  per  cent  would  be  demanded,  and 
after  his  refusal  to  accept  such  offer,  this  action  was  commenced. 
It  appeared  in  evidence  from  the  books  of  the  company  that  W.  P. 
Ball  (Si  Co.  were  the  ohly  creditors  of  the  company,  and  the  testi-*- 
mony  also  showed  that  even  if  all  the  stockholders  had  paid  ten- 
instead  of  five  per  cent  of  their  stock,  there  wottld  still  be  a  balance 
due  to  the  plaintiff  exceeding  the  amount  now  claimed  from  the* 
defendant 

The  case  was  docketed  on  calendar  No.  1,  and'  upon  the  call  of 
that  calendar  a  motion  was  made  by  the  defendant  to  transfer  the  - 
case  to  calendar  No,  2,  upon  the  ground  ''that' it  was  properly  a' 
case  in  equity,  to  which  all  the  creditors  and  all  the  stockholders  * 
should  be  parties. '*    The  Circuit  judg^  refused  the  motion,  holding 
that  'Uhe  provisions  of  law  applieable  tothe  charter  involved  in 
this  case  differ  from  those  of  every  other  decided  case  which  I  have  ' 
been  able  to  examine  on  same  subject.  They  seem  clearly  to  intend 
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that  every  atockholder,  to  the  extent  of  his  liability^  is  subject  to  an 
action  at  law  by  any  creditor  who  after  due  effort  has  failed  to  col- 
lect his  debt  from  the  company.'' 

A  jury  having  been  waived,  the  case  was  tried  by  the  court,  when 
Judge  Pbesslt,  aftier  hearing  the  evidence  and  the  argument,  ren- 
dered judgment  in  favor  of  the  plaintiffs,  saying :  ''  The  debt  and 
insolvency  of  the  company  are  proved.  Plaintiff  is  sole  creditor^ 
and  defendant  is  the  only  stockholder  who  has  not  settled  his  liability. 
The  only  serious  issue  of  fact  in  the  case  is  whether  plaintiff's  debt 
was  payable  within  a  year  from  the  time  it  was  contracted.  It  was 
payable  on  call ;  the  company  had  the  right  to  pay,  and  the  creditor 
the  right  to  demand  pajnnent  at  pleasure  —  that  I  regard  as  a  debt 
payable  within  the  year.'' 

From  this  judgment  defendant  appeals  upon  the  several  grounds 
set  out  in  the  records,  which  raise  the  following  questions  :  1st.  C*an 
this  action  be  maintained  at  law,  or  is  the  remedy  in  equity  alone 
where  all  the  creditors  and  all  the  stockholders  can  be  made  par- 
ties ?  2d.  Was  the  debt  due  plaintiffs  payable  within  a  year  P  dd« 
Does  the  stockholders'  liability,  under  the  charter,  attach  in  favor 
of  officers  or  co-stookholders  in  the  con^iany  ?  4th.  Can  the  defend- 
ant be  made  liable  for  more  than  five  per  cent  of  his  stock  ? 

As  is  said  by  Mr«  Chief  Justice  Waitk  in  Terry  y.  Little^  101  IT. 
S.  ;f  17  :  ''The  individual  liability  of  stockholders  in  a  corporation 
is  always  a  creature  of  statute.  It  does  not  exist  at  common  law. 
The  first  thing  to  be  determined  in  all  such  cases  is  therefore 
what  liability  has  been  created.  There  will  always  be  difficulty  in 
attempting  to  reconcile  cases  of  this  class  in  which  the  general  ques- 
tion of  remedy  has  arisen,  unless  special  attention  is  given  to  the 
precise  language  of  the  statute  under  consideration  *  *  * 
Undoubtedly,  under  the  provisions  of  some  charters,  suits  at  law 
may  be  maintained  by  one  creditor  against  one  or  more  of  the  stock- 
holders. The  form  and  extent  of  a  statutory  liability  of  this  kind 
depend  upon  the  particular  phraseology  of  the  statute  which  creates 
the  liability." 

To  determine  therefore  the  first  question  presented  by  the 
grounds  of  appeal,  we  must  look  to  the  particular  phraseology  of 
the  statute  creating  the  liability  in  this  case.  That  statute  is  now 
incorporated  in  the  General  Statutes  as  section  1362,  and  so  much 
of  it  as  relates  to  the  questions  here  involved  reads  as  follows : 
''Each  stockholder  in^ the  said  corporation  shall  be  jointly  and 
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severally  liable  to  the  creditors  thereof  in  an  amoant,  besides  the 
value  of  his  share  or  shares  therein,  not  exceeding  ten  per  cent,  of 
the  par  value  of  the  share  or  shares  held  by  him  at  the  time  the 
demand  of  the  creditor  was  created,  provided,  that  sach  demand 
shall  have  been  payable  within  one  year."  Now,  in  the  particular 
phraseology  here  used  several  things  are  observable.  The  language 
is  each  stockholder  —  not  the  stockholders  generally  ;  the  liability 
is  joint  and  several,  not  joint  only ;  the  amount  of  the  liability  is  a 
fixed  and  definite  sum,  not  proportionate  to  the  amount  of  debts 
due  or  the  liability  of  others.  In  fixing  the  time  to  which  reference 
must  be  had  to  ascertain  the  amount  of  the  liability  of  each  stock- 
holder, we  find  the  singular  and  not  the  plural  number  used  —  ten 
per  cent,  of  the  par  value  of  the  shares  ^'held  by  him  at  the  time 
the  demand  of  the  creditor  was  created.'^  And  finally  in  the  pro- 
viso the  singular  and  not  the  plural  number  is  again  used  :  '*  Pro- 
vided that  such  demand  shall  have  been  payable  within  one  year." 

From  this  analysis  of  the  language  of  the  section  it  seems  clear 
that  where  there  is  a  creditor  of  a  corporation  holding  an  unsatisfied 
demand  against  it,  which  was  payable  within  one  year,  a  several 
liability  is  fixed  upon  each  stockholder  to  pay  such  demand  to  the 
extent  of  ten  per  cent  of  the  par  value  of  the  shares  held  by  him 
at  the  time  .such  demand  was  created.  Such  liability  rests  upon 
contract,  implied  from  the  acceptance  of  a  charter  containing  such 
provision,  Sullivan  v.  Sullivan  Manufacturing  Co.,  14  S.  C.  494 ; 
20  S.  C.  79;  Flash  v.  Conn,  109  IT.  S.  371,  and  presents  a  clear  case 
for  enforcement  by  an  action  at  law.  The  fact  that  under  this  con- 
struction of  the  statute  it  is  barely  possible  that  a  single  stockholder 
might  be  required  to  pay  the  total  balance  due  by  an  insolvent  cor- 
poration, after  exhausting  all  of  its  assets,  cannot  affect  the  question. 
Our  inquiry  is  limited  to  what  is  the  proper  construction  of  the  lan- 
guage used  by  the  legislature,  and  we  have  no  power  or  disposition 
to  question  the  policy  of  any  of  its  acts.  '1  he  question  for  us  to 
determine  is,  what  is  the  remedy  given  to  a  creditor  of  a  corpora- 
tion against  the  stockholders  by  the  act  in  question  ?  If  the  remedy 
given  operates  harshly  or  inequitably  as  between  the  stockholders 
themselves,  it  is  for  them  and  not  the  creditors  to  invoke  the 
aid  of  that  tribunal  which  has  the  power  to  adjust  the  equities 
amongst  themselves.     Ogilvie  v.  Knox  Ins.  Co.,  22  How.  380. 

So  too  the  fact  that  under  the  construction  which  we  have 
adopted,  it  is  possible  that  one  creditor  may  acquire  an  advantage 
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over  another  by  promptDesa  of  action^  docs  not  strike  m  a&  enti- 
tled to  much  if  any  consideration.  It  will  be  observed  that  the 
sectiou  of  the  act  which  we  are  called  upon  to  construe^  unlike 
many  others  which  were  designed  to  fix  an,  individaal  liability 
upon  the  stockholders  of  a  corporation  for  the  protection  of  its 
creditors,  contains  lio  language  indicating  a  purpose  that  the  lia- 
bility of  the'  stockholders  shall  constitute  a  common  fund  to  be 
applied  to  the  payment  of  the  creditors  in  prdportion  to  the  amount 
of  their  several  demands.  On  the  contrary,  it  fixes  a  liability  to  a 
definite,  specified  amount  upon  each  stockholder  to  pay  the  de- 
mand of  any  creditor  which  shall  have  been  payable  withih  a 
year.  It  is  therefore  like  the  ordinary  case  of  several  cred- 
itors having  demands  against  the  same  person,  where  usually  the 
prompt  and  vigilant  acquire  an  advantage  over  the  dilatory  and  in- 
different. 

As  has  already  been  said,  it  is  not  to  be  expected  that  the  vari- 
ous cases  on  this  subject  can  be  reconciled,  because  the  phraseology 
used  in  the  several  charters  which  have  beian  brought  under  review 
differ  materially  in  declaring  the  liability  of  stockholders  and  di- 
rectors or  trustees  of  a  corporation.  Hence  we  do  not  think  that 
the  cases  mainly  relied  upon  by  the  appellant  are  applicable.  For 
example,  in  Pollards,  Bailey,  20  Wall.  520,  the  language  of  the 
charter  was :  *^  Individual  stockholders,  having  shares  in  said  bank, 
shall  be  bound  respectively  for  all  the  debts  of  the  bank  in  propor- 
tion to  their  stock  holden  therein ;"  and  the  fact  that  the  provis- 
ion  Was  for  a  proportionate  liability,  and  not  for  a  fixed  sum,  was 
he.d  to  be  sufBcient  to  show  that  such  a  liability  could  only  be  en- 
forced by  a  proceeding  in  equity,  to  which  all  the  creditors  and  all 
the  stockholders  should  be  made  parties,  so  as  to  enable  the  court  to 
determine  the  proportionate  liability  of  each  stockholder.  But  in 
that  very  case  the  distinction  between  a  provision  for  a  propor- 
tionate liability,  and  one  in  which  no  such  feature  appears,  was 
expressly  recognized  by  the  chief  justice  in  delivering  the  opinion 
of  the  court,  for  he  says:  ''The  case  is  different  from  what  it 
would  be  if  the  charter  had  provided  generally  that  all  stockholders 
should  be  individually  liable  for  the  payment  of  the  debts.''  How 
much  more  pointed  would  the  distinction  be  if  the  charter  pro- 
vided, as  in  the  case  now  under  consideration,  that  each  stock- 
holder should  be  severally  as  well  »s  jointly  liable  to  the  creditors 
for  ten  per  cent  (a  fixed  and  definite  sum)  of  the  par  value  of  the 


510  SOUTH  CAROLINA, 

Hftll  ▼.  Klinck. 

aharea  bold  by  Jiim  at  tbe  time  the  demand  of  the  creditor  was 
created;  provided  each  demand  was  payable  within  a  year. 

So  in  Terrtf  v.  Tt^man^  92  17.  8.  156,  the  provision  of  the  char- 
ter was  for  a  proportionate  liability  and  the  remarks  jost  made 
will  dispose  of  that  case^.  Bnt  in  addition  to  this,  it  may  be  ob- 
served that  the  point  was. not  raised  in  Tsrry  y.  Tubma$^;  but  the 
jastice  who  delivered  the. opinion  of ,  the  ooart  simply  remarked 
that  under  the  case  of  Polhrd  r.  Baihy,  supra^  the  proper  pro- 
ceeding was  in  equity^  In  Hornory.  Henningp  ii^  U.  S.  :j88,  the 
provision  of  the  charter  was  that  *\it  the:indebtednite  of  any  com- 
pany organized  under  this  act  shall  aJb  any  time  exceed  the  iimonnt 
of  its  capital  stocky  the  trustees,  vf  such  company  a«^nting  thereto 
shall  be  personally  and  indiyidually  liable  for  suoh  excess  to  the 
creditors  of  the  company.^  So  that:  tb^ro  tbe  liability  was  not  for 
any  fixed  and  definite  sum,  but  for  whatever  amount  thedebts  might 
be  found  to  exceed  the  papital  ^t€tck;;/and  it  was  held  that  the  .true 
construction  oi  the  act  was  that  the  trustees  who  aasented  to  such  aQ 
increase  of  indebtedness  beyond  the  amount  of  the  capital  stock  were 
to  be  held  guilty  of  a  breach  of  trust,  for  which  thfiy  were  accountably 
.to  the  creditors.  J  Of  <KMu»e^  such  a  liability  coul^  only  be  enforce4 
by  a  proceeding  in. equity,  and  the  case  was  again  distinguished  from 
those  cases  in  which  it  had  been  heldthat  an  action  at  law  miffht  be 
maintained  against  a  single  stockholder  bya  single  creditor;  for  there 
the  liability  of  the  stockholder,  under -the  statute,  is  several  and  i^ 
limited  to  the  amount  of  his, stock,  a  fi^od  sum  easily  ascertaioedx 
It  is  very  manifest  therefore  that  the  case  of  Hornor  y.  Penning  if 
not  applicable  to  the  case  now  under  considefation. 

In  Stone  ▼.  Chisolm,  113  IT.  S.  302,  the  provision  of  the  charter 
was  as  follows  :  ''  The  total  amount  of  debts  which  such  corpora- 
tion shall  at  any  time  owe  shall  not  exceed  tbe  amount  of  its  capital 
stock  actually  paid  in  ;  and  in  case  of , excess,  the  directors,  in  whose 
administration  it  shall  happen,  shall  ^  .personally  liable  for  the 
same,  both  to  the  contractor  x>r  contraQtorsand  to  the  corporation.'^ 
The  question  w<is  whether  i^nderthis^eharter  a  single  creditor  could 
maintain  an  action  at  law  against  oneor  moredirectorsj  or  whether 
such  creditor  must  proceed  by  a  creditor's  bill  in  equity.  The  court 
held  that  the  case  could  not  be  distinguished  from  Hornor  r.  Hen- 
mng,  and  that  the  proper  proceeding  wa$  in  equity.  Wo  do  not  see 
therefore  how  the  case  of  Stone  r.  C/^ohn  can  .be. regarded  as  sus- 
taining the  yiew  contended  for  by  appe|j^%     .  /.   ; 
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On  the  other  hand,  the  case  of  Flash  y.  Conn,  109  U.  S.  371,^ 
cited  by  the  counsel  for  respondents,  seems  to  us  more  in  point  The, 
language  of  the  charter  there  brought  under  review  wi^  as  follows:*; 
^'AU  the  stockholders  of  eyerj  cooipany  incorporated  under  this 
act  shall  be  seTerally,  indiyidually»  liable  to  the  creditors  ^f  the^ 
company  in  which  they  are  stockholders,  to  an  amount  equal  to  the 
ao^ount  of  stock  held  by  them  respectively^  for  all  debts  and  con? 
tracts  made  by  such  company,  until  the  whole  amount  of  capital! 
stock  fixed  and  limited^ by  such  company  shall  have  been  paid  iu,t> 
and  a  certificate  thereof  shall  have  beei^  made  ai^d  recorded  as  prer) 
scribed  in  the  following  section.^'    Now  although  this  language  is 
qot  so  strong  as  that  psed  in  the.cb^rter  now  under  consideration, 
yet  the  court  held  that  a  single  creditor  could  uqder  that  charter 
maiAfcain.aa  wstiofi.ai.law  against  a  single  stockholder. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Woods  uses 
this  language  :  '^  Lastly,  it  is  objected  that  the  declaration  sets  out 
a  case  which  should  hava  been- prosecuted  in  ^uity,  and  not  at  law. 
There  is  no  ground  for  this  objection  to  rest  on.  In  the  cases  of 
Pollard  V.  BaUey,  20  Wall.  b'lO ;  Terry  v.  Tubman,  92  TJ,  S.  166, 
to  which  we  are  referml  in  its  8up{k>rt,  the  Uability^if  the  stock* 
holders  was.  in  proportion  to  ,the  stock  held  by  them,  .jEach  stocV-, 
holder  was, therefore  only. lial;^  fq^lii^  proportion  qf  the  debt^. 
This  proporlion  could  only  be  ascertained  upon  an  account  of  the 
debts  and  stock,  and  a  pro  raia  distribution  of  the  indebtedness 
among  the  several  stockholders.  This'the  court  held  could  ohly  be 
done  by  a  suit  in  equity.  But  in  this  case  the  statute  makes  every 
stockholder  indiiddually  liable^  tor  the  debts-'of '  thie  cbc^pany  for  an 
amount  equal  to  the  amount  of  his  stock.  This. liability  is  fix^d, 
and  does  not  depend  on  the  liability  of  other  stockholders/  There 
is.npj^eeessity  for  briiqpng  in  other  stockholders  or  creditors.  Any 
creditor  who  has  recovered  judgment  against  the  company  and  sued, 
cut  an  execution  thereon^  which  has  been  returned  unsatisfied,  may 
sue  any  stockholder,  and  no  other  creditor  can/' 

It  seems  to  us  that  the  intention  of  the  legislature,  as  derived; 
from  the  language  used  in  the  charter  now  under  review,  was  to 
]Nrotectthe  interest  of  creditors,  and^  not  stockholders,  of  the  cor-. 
poraikni,  by  affording  the  former  a  cheap  and  expeditious  mode  o;f 
enforcing  the  payment  of  their  debts,  thus  insuring,  as  far  as  prac-^ 
tieablo}  the  utmost  good  faith^kudfthe  most  prudent  management  on 
the  part  of  those;  ii]^^;re9ted(.mvc<^PQnU^      which  by  virtue  of 
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associated  capital,  energy  and  brains^  necessarily  acqaire  large 
advantages  over  the  individual  citizen.  If  the  liability  secured  by 
this  act  could  only  be  enforced  by  a  proceeding  in  equity,  oftentimes 
tedious  and  expensive,  it  would  amount  to  a  practical  denial  of  the 
security  intended  to  be  afforded,  in  many  cases,  for  creditors  hold- 
ing small  demands  would  be  deterred,  by  the  expense  and  delay 
which  they  would  have  to  encounter,  from  availing  themselves  of 
the  remedy  provided.  We  think  therefore  that  there  was  no  error 
on  the  part  of  the  Circuit  judge  in  holding  that  an  action  at  law 
eould  be  maintained  in  this  case. 

[Minor  points  omitted.] 
•  The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 

Ooort  be  affirmed. 

Judgment  affirtMJL 
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cess.o.aoi.) 

LunoHe  —  UabQiUy  of  eommUUefar  hU  tervkeB. 

A  eommittee  of  a  lunatic  is  boand  to  account  for  the  value  of  services  rendered 
by  his  ward  to  him,  unless  the  service  is  required  only  for  proper  discipline 
and  for  health. 

fllHE  opinion  states  the  case. 

Robert  Aldrich  and  8.  W.  Melion,  for  appellants. 

John  J.  Maher  and  Isaac  M,  Ilulson,  contra. 

Siicpsoir,  C*  J.  In  a  former  appeal  in  this  case,  involving  the 
judgment  of  the  Circuit  Court,  sustaining  a  demurrer  to  the  com* 
plaint,  this  court,  reversing  the  judgment  below  in  that  respect, 
decided  that  the  order  in  chancery,  dated  in  1855,  by  which  the 
testator  of  the  defendants  had  been  appointed  the  committee  of 
William  Ashley,  the  younger,  and  under  which  he  was  allowed  the^ 
annual  interest  on  the  estate  of  the  said  William  for  his  board  and 
maintenance,  did  not  in  itself  preclude  a  claim  for  compensation, 
on  behalf  of  the  said  William,  for  services  rendered  said  committee, 
after  the  relation  of  committee  and  ward  had  been  established,  if  in 
fact  the  said  William  had  rendered- to  his  committee  services  of  a 
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charaoter  and  tinder  snoh  circumstances  as  would  entitle  him  in 
law  to  such  compensation.  The  court  further  held  in  substance 
that  while  it  was  almost  inconceivable  that  an  incurable  lunatio 
could  earn  wages  by  his  labor^  yet  that  this  was  a  matter  which 
would  depend  upon  the  facts  of  each  case,  and  if  in  any  case  wages 
had  been  justly  earned  by  valuable  services  rendered  by  such  luna- 
tio, and  exacted  for  the  profit  of  the  committee,  that  the  doors  of 
the  court  should  not  be  shut  against  him  because  of  his  lunacy,  and 
that  in  such  case,  where  an  action  like  the  one  below  had  been 
brought  claiming  an  accounting  from  ihe  estate  of  said  committee, 
it  could  not  be  dismissed  on  the  ground  that  the  complaint  did  not 
state  facts  suflScient  to  constitute  a  cause  of  action.  And  the  case 
was  then  remanded  to  the  Circuit  Court  under  the  above  rulings. 

Upon  the  case  going  back  it  was  heard  and  tried  by  his  honor. 
Judge  Fraseb  (upon  a  mass  of  testimony  taken  by  the  master,  all 
of  which  appears  in  the  '^  case  "),  who  found  the  following  facts: 
First.  ''  That  said  lunatic  did  render  valuable  services  to  his  father 
(the  committee)  during  the  whole  time  the  relation  of  ward  and 
committee  existed  between  them.^  Second.  ''  That  said  services 
were  such  as  were  usually  done  ^by  inferior  laborers,  scarcely  half 
hands,  and  therefore  worth  half  wages,  to-wit:  $100."  Third. 
^'  That  it  was  probably  true,  that  William  Ashley,  the  elder,  never 
dreamed  that  he  was  making  himself  liable  to  account  for  these 
services.^  And  fourth.  That  said  services  were  enforced  by  the 
committee,  not  so  much  for  the  discipline  and  health  of  the  ward, 
as  for  the  reason  that  the  father  (committee)  ''had  become  ac- 
customed to  his  son's  infirmities  and  gave  way  to  his  own  ruling 
passion,  to  economize  and  utilize  all  available  labor  about  him.'' 
In  other  words,  as  we  understand  this  last  finding,  that  the  services 
of  the  ward  were  enforced  for  the  profit  of  the  committee,  benefit 
to  the  ward  being  merely  incidental.  Upon  these  facts,  his  honor 
held  that  the  estate  of  the  committee  should  account,  saying  that 
he  was  not  so  sure  but  that  it  should  still  account  even  if  said  ser- 
vices had  been  enforced  as  a  matter  of  discipline  and  healthful  ex- 
erciso  only.  Whereupon  he  ordered  and  adjudged  that  the  de« 
fendants,  executors  of  William  Ashley,  the  elder  (former  commit- 
tee), do  pay  the  plaintiff,  present  committee,  the  sum  of  $5,050, 
•and  the  costs  of  suit. 

The  appeal  questions  the  correctness  of  his  honor'd  findings  of 
fsct,  denying  upon  the  evidence  the  capacity  of  the  lunatic  to  ren- 
V0L.LX  — G5 
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der  serrice^  that;  he  rendered  service  of  the  value  fixed  by  the  jndge, 
and  also  that  said  services  were  enforced  for  the  profit  of  the  com- 
mittee, under  the  influence  of  a  ruling  passion  to  economize  and 
utilize  all  available  labor  about  him,  instead  of  for  the  proper  disci- 
pline of  said  lunatic — the  appellants  contending  that  the  service 
rendered  by  the  son  was  enforced  by  the  father  chiefly  from  a  de- 
sire to  promote  the  health  and  happiness  of  said  son,  said  services 
having  no  real  value  to  the  father,  because  otherwise  what  was 
done  by  him  would  have  been  done  by  his  regularly  employed  ser- 
vants and  the  ''trash  gang''  without  additional  expense  to  the 
father,  and  that  his  honor  should  have  so  found. 

The  appeal  also  questions  the  principle  of  law  which  his  honor 
applied  to  the  facts  as  found,  to-wit :  that  although  no  contract, 
either  express  or  implied,  in  the  sense  that  both  parties  should 
assent  thereto,  could  arise,  one  of  the  parties  being  non  cotnptm 
and  therefore  unable  to  assent,  yet  that  a  legal  obligation  independ- 
ent of  contract  could  and  did  exist  here,  arising  out  of  the  duty 
of  the  committee  to  charge  himself  with  the  value  of  the  services 
received  by  him  at  the  hands  of  his  ward,  upon  which  the  action 
could  be 'sustained  —  the  appellant  contendiu||r  besides,  that  the 
service  rendered  here  was  rendered  in  the  relation  of  parent  and 
child^  not  for  the  benefit  of  the  parent,  and  with  no  intention, 
expectation  or  promise,  express  or  implied,  on  the  part  of  the 
parent  to  pay  for  them,  and  therefore  it  should  have  been  held 
gratuitous  and  not  susceptible  of  raising  a  charge. 

[Omitting  a  review  of  facts.] 

Now  the  question  arises,  whether  under  the  facts  before  this 
court,  the  judgment  below  can  be  affirmed?  This  raises  the  legal 
question,  when  and  under  what  circumstances  can  a  lunatic  eara 
wages,  chargeable  upon  his  committee  ?    *    *    * 

We  have  examined,  as  far  as  practicable,  all  text-books  and  re- 
ported cases  within  our  reach,  and  singular  to  say,  while  we  have 
found  the  law  to  be  that  a  fwn  compos  may  be  held  liable  to  others 
for  services  of  a  certain  character,  to-wit,  necessaries  furnished, 
medical  attention,  etc.,  on  the  ground  of  an  implied  contract,  not- 
withstanding his  admitted  incapacity  to  make  a  contract,  yet  we 
have  found  no  case  where  others  were  held  liable  to  him  for  services 
rendered.  Nor  have  the  distinguished  and  zealous  counsel  in  the 
cause  referred  us  to  any  case  where  the  preciie  question  here  has 
ever  before  been  presented  to  the  courts,     doming  in  this  shape. 
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then  before  as,  it  has  been  exceedingly  embarrassing,  and  its  decision 
either  way  has  been  surrounded  with  difficulties,  and  especially  so 
on  account  of  the  possible  influence  which  the  decision  one  way  or 
the  other  may  have  upon  the  happiness  of  that  unfortunate  elate 
of  persons  in  the  behalf  of  one  of  whom  in  the  person  of  William 
Ashley,  the  younger,  this  question  for  the  first  time  in  the  history 
of  our  judiciary  has  been  raised. 

To  lay  down  the  rule  that  a  committee  can  work  his  afflicted 
ward  constantly,  indiscriminately,  and  for  his  own  pecuniary  profit, 
and  yet  pay  him  nothing,  nor  account  in  any  way  to  his  estat^e,  be- 
caase  ho  cannot  make  a  contract,  would  be  a  i)rinciple  not  only 
dangerous  to  this  stricken  class,  but  shocking  to  every  sense  of 
justice.  And  yet  on  the  other  hand,  to  hold  that  a  committee  is  to 
be  held  to  a  strict  account  and  made  to  pay  for  every  service  ren- 
dered by  his  ward,  as  if  no  such  relation  as  that  of  committee  and 
ward  existed,  and  without  regard  to  the  object  had  in  view  by  the 
committee  in  requiring  the  service,  and  that  too  after  the  lapse  of 
years,  during  all  of  which  time  the  committee  had  never  conceived 
that  he  was  imposing  upon  himself  such  an  obligation,  as  in  this 
case,  would  be  dangerous  to  the  committee,  and  besitles  would  in  a 
great  degree  destroy  the  purposes  of  his  guardianship,  preventing 
the  exercise  of  proper  discretion  in  the  discipline  and  control  which 
should  be  administered,  and  the  plan  which  he  should  adopt  in  the 
government  of  his  ward. 

In  the  absence  of  direct  authority  and  with  no  case  before  us 
where  the  question  here  has  been  considered  and  discussed,  we  are 
left  to  general  principles  as  applied  in  analogous  cases,  and  we  do 
not  see  why  the  principle  enforced  against  a  lunatic  for  necessary 
services  rendered  him  should  not  be  applied  in  his  favor,  where  he 
has  rendered  necessary  service  to  another.  Nor  why  his  committee 
should  not  be  responsible  where  the  evidence  is  plain  that  he  has 
enforced  and  accepted  such  service  for  his  own  benefit  and  profit. 
The  laborer  is  worthy  of  his  hire,  and  if  one  having  control  of  a 
non  compos  who  is  unable  to  contract,  yet  able  to  do  valuable  work, 
enf drees  that  labor  for  his  own  benefit,  he  should  not  escape  respon- 
sibility. If  however  the  service  has  been  enforced  by  the  com- 
mittee  not  for  his  profit,  but  for  the  proper  discipline  and  healthful 
exercise  and  employment  of  the  ward,  as  the  best  thing  to  be  done 
for  his  comfort  and  happiness,  although  with  incidental  benefit  to 
the  committee,  we  see  no  ground  for  accountability,  and  especially 
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SO  in  a  case  like  the  one  at  bar,  where  the  committ.ee  was  the  father  of 
the  ward^  was  a  man  of  large  fortune,  in  no  way  in  need  of  the 
service  rendered,  had  no  idea  that  he  was  annaally  creating  a  debt 
against  himself,  which  was  to  be  enforced  against  his  estate  after 
his  death,  when  he  would  have  no  opportunity  to  meet  the  claim 
by  explanation,  counter-claim  or  otherwise,  and  when  too,  although 
he  bequeathed  nothing  directly  to  his  said  son,  he  yet  charged  his 
whole  estate  with  his  comfortable  support  and  maintenance. 

Our  conclusion  is,  that  while  the  Circuit  judge  was  not  in  error 
as  to  the  principle  of  law  which  he  applied  to  the  facts  as  found  by 
him,  yet  one  of.  those  facts  being  oyerruled,  and  that  fact  being  the 
one  which  made  the  law  enforced  applicable,  the  judgment  becomes 
erroneous. 

It  is  therefore  the  judgment  of  this  court  that  the  judgment  of 
the  Oirouit  Oourt  be  reversed.  Judgment  reversed. 


OOLBMJUr  ▼•  WlLICDTOTON,   COLUMBIA  AVD  AUOUBTA  SaILROAO 

Company. 

CB6&a4M.> 

MatUr  and  mrwnU — fdUnyenanU  —  eanductcr  and  iaberer. 

A  eonductor  of  a  material  train  is  not  a  fellow-servant  with  a  laborer  on  the 

train,  even  in  adjosting  a  switch.* 

AOTIOy  for  personal  injuries  by  negligence.    The  opinion  states 
the  facts.    The  plaintiff  had  judgment  below. 

J.  H.  Rton,  for  appellant. 

« 

Bowman  di  Harbyy  contra. 

*  McGowAK,  J.  Paul  Coleman,  a  laborer  in  the  service  of  the 
defendant  company,  brought  this  action  against  said  company  for 
damages  on  account  of  personal  injuries  received  by  him  in  thedis* 
charj^e  of  his  duty,  on  April  23»  1885,  at  Eastoyer,  in  Richland 
county.    It  appeared  that  Coleman  was  a  laborer  on  a  material 

*In  Boatwright  v.  BaMr,  (7a..  25  S.  C.  138,  it  was  held  that  the  engineer 
and  a  coupler  of  a  freight  train  are  fellow-servants,  but  the  conductor  and  the 
brakeman  and  coupler  are  not. 
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train  of  which  J.  W.  Griffin  was  the  conductor;  that  after  their 
day's  work  on  the  day  stated^  the  train  was  ran  to  the  station  at 
EastoTor,  an  d  arriving  thete  a  little  after  sandown,  the  condactor^ 
Griffin,  had  the  switch  turned  so  as  to  connect  with  a  side  track 
at  that  place,  and  ran  the  train  on  said  track  in  order  to  spend  the 
night.  The  laborers  remained  in  the  shanty  of  the  material  train, 
and  about  two  hours  after  the  regular  passenger  train,  in  passing,  ran 
on  the  side  track  and  into  collision  with  the  material  train,  by  which 
one  man  was  killed,  and  Coleman,  the  plaintiff,  had  his  left  foot  and 
leg  crushed.  The  negligence  alleged  was  in  allowing  the  switch  to 
remain  in  connection  with  the  turn-out  instead  of  the  main  line. 

The  defendant  company  denied  negligence,  and  for  a  second 
defense,  stated  specifically,  that  at  Eastover  they  had  a  side  track 
connected  with  the  main  line  by  a  railroad  switch,  and  that  said 
switch  was  in  good  onler  and  condition;  that  on  the  day  mentioned 
they  moved  a  train  of  cars  upon  the  side  track  and  caused  it  to  stop 
thereon;  that  they  disconnected  the  said  side  track  frotn  the  main 
line  and  carefully  locked  the  switch,  and  that  thereafter  said  switch 
was  unfastened  by  some  evil  disposed  person  to  them  unknown, 
and  the  main  lino  was  thereby  broken,  and  a  train  running  on  the 
main  line  was  turned  into  the  side  track  and  unavoidably  collided 
with  the  material  train  standing  thereon,  without  any  fault  or  negli- 
gence on  their  part,  etc. 

The  conductor.  Griffin^  testified  positively  that  after  going  in 
upon  the  side  track  he  turned  the  switch  and  restored  the  connec- 
tion with  main  line  and  locked  it.  There  was  proof  however  tend- 
ing to  show  that  a  collision  on  the  same  side  track,  very  much  in 
the  same  way,  had  occurred  in  August  of  the  preceding  year,  and 
that  the  result  of  an  investigation,  ordered  on  that  occasion,  was  to 
acquit  the  officials  and  to  restore  them  to  their  places,  there  being 
grounds  to  believe  that  the  lock  of  the  switch,  found  unbroken, 
must  have  been  tampered  with,  picked,  or  unlocked  with  a  false 
key,  in  the  possession  of  some  malicious  person,  unknown  to  and 
beyond  the  control  of  the  officers  of  the  company;  that  notwith* 
standing  this  incident,  the  company  had  never  changed  the  lock, 
but  continued  to  use  the  same  until  after  the  last  collision,  in  which 
the  plaintiff  was  injured.  The  change  of  one  lock  would  have 
made  it  necessary  to  change  all  on  the  road  of  the  same  pattern. 

Upon  the  close  of  the  plaintiff's  testimony  the  counsel  of  the 
defendant  company  moved  for  a  nonsuit  on  two  grounds:    First, 


518  SOUTH  CAROLINA, 

Coleman  v.  Wilmington,  Colambia  and  Aogoata  Railroad  Company. 

that  the  testimony  for  the  plaintiff  disclosed  the  fact  that  the  injury^ 
to  him  resulted  from  an  accident,  caased  either  by  the  malicious 
act  of  some  third  person,  over  whom  the  defendant  had  no  control; 
or  second,  from  the  negligence  of  a  fellow-servant  of  the  plaintiff. 
The  motion  was  refused  and  the  trial  proceeded.  Both  parties 
made  requests  to  charge.  Some  were  charged  as  presented  and 
others  modified  and  some  refused.  The  matters  complained  of 
appear  in  the  exceptions.  Upon  the  charge  of  the  judge  the  jury 
found  a  verdict  of  $1,500  for  the  plaintiff,  and  the  defendant 
appeals  upon  the  following  exceptions: 

[Omitting  the  others.] 

'^  For  that  his  honor  refused  the  defendant's  motion  for  a  non- 
suit, made  on  the  ground  that  the  testimony  for  the  plaintiff  dis- . 
dosed  the  fact  that  the  injury  to  him  resulted  from  an  accident, 
caused  either  by  the  malicious  act  of  some  third  person  over  whom 
the  defendant  had  no  control,  or  from  the  negligence  of  a  fellow- 
servant  of  the  plaintiff." 

As  to  the  last  exception  (9),  complaining  of  error  in  refusing  the 
nonsuit.  It  is  very  clear  that  at  eight  o'clock,  two  hours  after  the 
material  train  had  passed  out  upon  the  side  track,  the  switch  con- 
nected with  the  side  track  and  caused  the  collision.  That  connec- 
tion was  established  to  let  in  the  material  train,  and  must  either 
have  remained  open,  or  if  then  closed,  must  in  some  way  have  been 
changed  in  the  meantime.  In  the  view  that  Oriffin,  the  conductor, 
may  have  left  the  switch  open  after  using  it,  the  argument  was 
made  that  although  clear  negligence  on  his  part,  it  was  the  negli- 
gence of  a  fellow-servant,  for  which  the  company  is  not  responsible 
to  the  plaintiff;  that  in  reference  to  the  special  duty  of  the  con- 
ductor to  restore  the  switch  to  its  place  in  connection  with 
the  main  line,  he  wad  not  a  '^  middleman,"  representing  the  com- 
pany, but  a  mere  '^ switchman,"  doing  the  duty  of  ''a  mere  opera- 
tive." 

We  do  not  clearly  see  the  distinction  suggested.  Taking  the  rule 
to  be  as  stated  by  Mr.  Wood,  in  his  work  on  Master  and  Servant, 
section  438,  it  seems  to  us  that  the  adjustment  of  the  switches  was 
an  important  duty  resting  on  the  company,  no  matter  to  whom  the 
performance  of  that  duty  was  delegated.  Mr.  Wood  says:  *'  To 
formulate  a  rule  from  these  cases,  it  would  be  as  follows:  whenever 
the  master  delegates  to  another  the  performance  of  a  duty  to  his 
servants,  which  the  niaster  has  impliedly  cpntracted  to  perform  in 
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peraoxiy  or  which  rests  apon  him  as  an  absolute  duty^  he  is  liable 
for  the  manner  in  which  that  dntj  is  performed  by  the  middleman 
whom  he  has  selected  as  his  agent,  and  to  tlie  extent  of  the  dis- 
eharge  of  those  duties  by  the  middleman  he  stands  in  the  place  of 
the  master,  bat  as  to  all  other  matters  he  is  a  mere  co-servant. 

In  the  late  case  of  Ocdoo  y.  Railrocul  Co.,  2J  S.  0.  528;  8.  c,  65  Am. 
Bep.  28,  this  court  held  that  a  locomotive  engineer  and  a  section 
master  of  track-workers  are  not  fellow-servants  in  the  sense  that  a 
railroad  company  employing  them  would  not  be  liaiile  to  one  for 
damages  resulting  to  him  from  the  negligence  of  the  other.  In 
del'iveilng  the  judgment  of  the  court,  Mr.  Justice  McIvbb  said: 
"  Now  it  is  well  settled  that  it  is  the  duty  of  the  master,  not  only 
to  provide  his  servants  in  the  first  instance  with  suitable  and  safe 
machinery  and  other  appliances  to  do  the  work  for  which  they  are 
employed,  but  also  to  keep  the  same  in  proper  repair;  and  any 
negligence  in  the  performance  of  such  duty,  whether  done  by  the 
master  in  person  or  by  subordinate  agents  selected  by  him  for  the 
purpose,  would  render  the  master  liable  for  any  injury  sustained 
by  one  of  his  servants  by  reason  of  such  negligence.  *  *  *  The 
question  is  as  to  the  nature  of  the  duty,  not  as  to  the  rank  or  grade 
of  the  person  employed  to  perform  it.  Is  it  a  duty  which  the  mas- 
ter owes  to  his  servants?  Under  the  well-settled  rule  above  men- 
tioned, we  think  that  nothiog  can  be  clearer  than  that  it  is  the 
duty  of  a  railroad  company  to  provide  a  suitable  and  safe  track  over 
which  its  locomotive  engineers  and  other  servants  of  that  class  are 
required  to  run  its  trains,  and  that  negligence  on  the  part  of  those 
to  whom  it  commits  such  duty  is  the  negligence  of  the  company,"  etc. 

If  it  is  the  duty  of  the  company  to  provide  a  suitable  and  safe 
track,  of  which  there  is  no  doubt  whatever,  it  is  most  assuredly  no 
less' its  duty  to  keep  in  order  and  rightly  placed  the  switches,  which 
are  certainly  important  parts  of  the  track,  and  probably  needing 
more  strict  attention  than  any  other.  We  do  not  think  that  the 
conductor,  OriflSn,  in  respect  to  the  special  duty  of  readjusting  the 
twitch,  was  a  fellow-servant  of  the  plaintiff  in  the  sense  of  the  rule 
relied  on.    See  Ootich  r.  O.  0.  £  A.  R.  Co.,  22  S.  C.  557. 

[Omitting  minor  points.] 

The  judgment  of  this  court  iS|  the  judgment  of  the  Circuit  Court 
is  affirmed. 

Judgment  affirmed^ 


tJtwxl 
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Hendrix  ▼.  Seftbom. 
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Bame$tead~^  "  alienaHon"  -^wUL 

A,  pTOYision  bj  will  that  the  testator's  property,  oonsistiiig  exclaslTol/  of  per 
sonalty,  should  be  sold  and  applied  to  the  payment  of  his  debts,  is  not  sach 
an  "  alienation  "  as  will  defeat  the  widow's  claim  to  an  exemption  under  the 
homestead  laws 

CLAIM  of  exemption  under  homestead  act.    The  opinion  states 
the  case.     The  claim  was  disallowed  below. 

Wells,  Orr,  Thompson  d  Jaj/nes,  for  appellant. 

Murray  A  Shelor,  contra. 

McGowAV,  J.  Ellas  Hendrix  died  in  NoTember,  1884,  possessed 
of  a  small  personal  estate  and  owing  comparatiToly  a  considerable 
amount  of  debts.  He  left  a  widow  and  child  as  his  family,  and  a 
will  by  which  he  provided  as  follows,  yiz.,  that  all  his  property 
should  be  sold  and  the  proceeds  applied,  first,  to  the  payment  of  his 
debts;  second,  a  bequest  of  $200  to  Lula  Owens,  a  young  girl 
whom  he  had  raised  ;  and  third,  the  residue,  if  any,  to  go  to  his 
widoWy  Matilda  Hendrix.  James  Seaborn,  the  defendant,  was  named 
as  executor,  and  he  qualified  as  such. 

The  widow,  Matilda,  applied  to  the  master,  Richard  Lewis,  Esq., 
claiming  the  homestead  exemption  of  #500,  notwithstanding  the 
will  of  her  deceased  husband,  and  the  master,  after  taking  testi- 
mony,  made  an  order  assigning  her  the  constitutional  exemption  in 
the  property  of  her  deceased  husband.  The  defendant,  executor, 
excepted  to  the  homestead  set  off  by  the  commissioners  under  his 
order  and  appealed  to  the  Circuit  Court  The  exceptions  were  heard 
by  Judge  Pbesslet,  who  reversed  the  order  of  the  master  allowing 
the  plaintiff  homestead  in  the  personal  property  of  her  deceased  hus- 
band, contrary  to  the  provisions  of  his  will,  and  set  aside  the  same. 
From  this  order  the  plaintiff  appeals  to  this  court  upon  the  follow* 
ing  exceptions : 

'*  I.  Because  his  honor  erred  in  his  conclusion  of  law  that  the 
testamentary  disposition  of  property  by  a  debtor  would  defeat  his 
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Widow's  right  to  homestead  exemption  in  his  property  against  his 
creditors. 

*'  II.  Becanse  his  honor  erred  in  refusing  to  confirm  the  order  of 
Bichard  Lewis,  master,  assigning  exemption  in  the  personalty  of 
Blias  Hendrix,  deceased,  to  his  widow,  Matilda. 

**  IIL  Because  his  honor  erred  in  directing  the  executor  to  wind 
up  the  estate  of  his  testator  according  to  the  provisions  of  his  will, 
when  the  estate  is  insolvent  and  his  widow  entitled  to  homestead 
exemption  against  his  debts. 

*'  IV.  Because  the  creditors  of  the  testator  do  not  become  legatees 
under  his  will,  and  the  estate  being  insolvent,  the  homestead  exemp- 
tion defeats  the  payment  of  the  debts,  and  his  honor  should  have 
so  held. 

'*  V.  Because  the  husband  under  the  law  has  no  right  to  direct 
by  a  testamentary  disposition  after  his  death  that  his  widow  cannot 
claim  homestead  exemption  against  his  debts,  and  it  should  have 
been  so  held  by  his  honor. 

**  YI.  Becanse  the  right  of  homestead,'secured  by  the  Constitu- 
tion and  the  acts  in  pursuance  thereof,  is  not  an  estate,  but  a  mere 
exemption;  hence  the  only  effect  of  an  assignment  of  homestead 
is  to  ascertain  .  and  designate  what  particular  property  is  covered 
by  such  exemption,  so  that  the  same  cannot  be  applied  to  the  pay- 
ment of  debts,  and  thus  the  homestead  laws  do  not  affect  the  statute 
ef  distribution  nor  the  right  of  the  owner  to  dispose  of  the  same 
jtf  he  may  see  fit. 

''  VII.  Because  the  title  to  property  is  not  changed  by  its  being 
designated  as  a  homestead  for  the  family  of  one  deceased,  but  such 
property  remains  subject  to  the  payment  of  debts,  the  application 
to  their  payment  to  be  made  at  the  time  of  the  death  of  the  per- 
son entitled  to  such  exemption,  and  said  property  also  remains  sub' 
ject  to  the  provisions  of  a  will  after  the  constitutional  exemption 
has  been  enjoyed. 

*^  VIII.  Because  the  assignment  of  homestead  in  this  case  could 
have  no  other  effect  than  to  designate  and  set  apart  certain  prop- 
erty  of  testator  as  exempt  from  his  debts  during  the  life  of  the 
widow,  leaving  the  title  to  such  property  just  where  it  was  before, 
and  leaving  the  property  so  designated  as  exempt,  subject  to  the 
payment  of  his  debts  and  to  distribution  at  the  death  of  Matilda 
Hendrix,  according  to  the  provisions  of  the  will  of  testiator;  and 
his  honor  should  have  so  held,^^  etc. 
Vol.  LX  —  66 
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The  legacy  to  Lula  Owens  l)eiQg  a  voluntary  gift^  cannot  etand 
in  the  way  of  creditors,  and  therefore  the  only  question  in  the 
case  is,  whether  the  widow  is  entitled  to  the  exemption  of  9500,  as 
against  the  debts  of  the  testator,  to  which  he  directed  it  to  be  paid 
by  his  will. 

The  Constitution,  as  amended  in  1880,  declares  :  *'  That  the  gen- 
eral assembly  shall  enact  such  laws  as  will  exempt  from  attach- 
ment and  sale,  under  any  mesne  or  final  process  issued  from  any 
court,  to  the  bead  of  any  family  residing  in  this  State,  a  home- 
stead in  lauds,  whether  held  in  fee  or  any  lesser  estate;  *  *  * 
and  every  head  of  a  family  residing  in  this  State,  whether  enti- 
tled to  a  homestead  exemption  in  lands  or  not,  personal  property 
not  to  exceed  in  value  the  sum  of  five  hundred  dollars,"  etc.  In 
order  to  carry  this  provision  into  effect,  the  general  assembly  haa 
passed  laws  directing  as  to  the  manner  in  which  the  debtor  may 
claim  his  homestead  exemption,  and  have  the  same  set  off  to  him, 
and  in  addition  has  made  the  following  provision:  *'It  the  hus- 
band be  dead,  the  wife  or  children;  if  the  father  and  mother  be 
dead,  the  children  living  on  the  homestead,  etc.,  shall  be  entitled 
to  have  the  family  homestead  exempted  in  like  manner  as  if  the 
husband  or  parents  were  living, '^  etc.  '^  No  waiver  of  the  right  of 
homestead,  however  solemn  made  by  the  head  of  the  family,  at  any 
time  prior  to  the  assignment  of  homestead,  shall  defeat  the  home- 
stead provided  for  by  this  chapter,  provided  however  that  no  right 
of  homestead  shall  exist  or  be  allowed  in  any  property,  real  or  ])er* 
sonal,  aliened  or  mortgaged,  by  any  person  or  persons  whomsoever, 
as  against  the  title  or  claim  of  the  alienee  or  mortgagee,  or  his,  her 
or  their  heirs  or  assigns."    Oen.  Stat,  g§  1997,  1998. 

There  is  no  doubt  that  the  testator,  Hendrix,  in  his  life-time 
might  have  claimed  the  exemption  ;  but  not  having  done  so,  and 
had  it  actually  assigned,  he,  as  owner,  had  the  right  to  alien  or 
mortgage  it  so  as  to  exclude  his  widow  from  claiming  it  after  hia 
death.  See  Honhestead  Association  v.  Enshw,  7  S.  0. 19;  Smith 
V.  MaUone,  10  S.  C.  40,  and  subsequent  cases.  He  did  not  how- 
ever, while  living,  execute  a  mortgage  of  his  property  to  secure  hia 
creditors,  but  he  left  a  will  by  which  he  directed  that  his  property 
should  be  sold  and  the  proceeds  applied  to  the  payment  of  hia 
debts ;  and  the  question  is,  whether  that  testamentary  disposition 
was  such  an  '' alienation ''  of  his  property  in  the  sense  of  the  aot 
as  to  exclude  the  widow's  right  to  the  exemption  after  his  death. 
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The  question  is  one  of  eonstruction  as  to  the  intent  of  the  l^is- 
latnre.  . 

It  is  true  that,  speaking  in  general  terms,  a  disposition  by  will 
may  be  embraced  in  the  word  ''alienation/'  used  in  a  generic 
sense,"  as  being  one  of  the  many  ways  in  which  it  may  be  effected. 
Bat  it  seems  to  us  that  the  aocnrate  and  specific  meaning  of  the 
word  is  to  pass  an  estate  from  one  to  another,  involving  the  idea  of 
a  perfected  conveyance  of  title  inter  vivas.  Alienation  has  been  de» 
fined  to  be  ''the  act  by  which  the  title  to  an  estate  is  voluntarily 
resigned  by  one  person  and  accepted  by  another  in  the  forms  pre- 
scribed by  law/'  2  Boav.  L.  Diet.  In  conformity  with  this  defini- 
tion, our  court  has  held  that  a  mortgage  not  passing  the  title,  but 
being  a  mere  security  for  the  debt,  is  not  an  alienation  under  the 
statute,  3  and  4  W.  ft  M.,  chap.  14,  Gen.  Stat.,  §  1952.  See  Simons 
V.  Bryce,  10  S.  0.  354  ;  Smith  v.  Grant,  15  S.  0. 150  ;  Warren  v. 
Raymond,  17  S.  G.  178. 

The  provisions  of  the  homestead  law,  in  the  circumstances  author- 
izing the  exemption,  are  general  in  their  character  specifying  the 
cases  in  which  the  exemption  is  excluded,  viz.,  alienation  and  mort- 
gage by  the  debtor.  These  are  clearly  exceptions  to  a  general  rale, 
and  therefore  are  not  to  be  extended  or  enlarged  by  implication. 
It  is  to  be  assumed  that  if  other  exceptions,  sach  as  a  legacy  or 
devise,  had  been  intended,  they  would  have  been  added  to  the  list. 
The  point  raised  here  has  never  before  arisen  in  this  State,  bat  the 
great  industry  and  research  of  the  appellant's  counsel  have  enabled 
him  to  cite  numerous  cases  from  the  reports  of  other  States  to  the 
point  that  no  instrument,  conveyance,  incumbrance,  lien,  or  charge, 
can  affect  the  right  to  claim  homestead,  except  such  as  are  expressly 
mentioned  in  the  enactment,  constitutional  or  statutory,  creating 
the  exemption.  It  seems  that  in  homestead  cases,  especially  as  to 
the  causes  of  exclasion,  there  is  a  strict  application  of  the  maxim, 
expreseio  uniue  est  exclusio  alterivs.  See  Pott.  Dwarris,  321,  where 
it  is  said:  "  An  exception  strengthens  the  force  of  law  in  cases  not 
excepted;  so,  according  to  Lord  Bacon,  enumeration  weakens  it  in 
cases  not  enumerated." 

But  in  addition  to  this,  while  the  husband  is  undoubtedly  the 
absolute  owner  of  his  property,  so  far  as  concerns  the  right  of  aliena- 
tion, it  is  manifest  that  in  regard  to  homestead  the  provisions  of  the 
law  above  cited,  taken  together,  limit  that  right  and  create  some- 
thing like  an  interest  for  life  in  the  husband,  with  limitation  over 
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to  the  wife  and  children;  that  is  to  say,  the  hnisband  has  the  right 
to  claim  the  exemption  daring  his  life  ;  but  if  he  does  not  avail 
himself  of  that  right,  it  is  at  his  death  transmitted  to  his  wife  and 
children.  Looking  at  it  in  this  light,  the  diflScalty  does  not  lie  in 
the  fact  that  a  testamentary  provision  cannot  be  carried  into  effect 
until  after  the  death  of  the  testator;  for  as  to  mortgages,  it  often 
happens  that  they  are  not  foreclosed,  and  may  not  even  fall  dae 
until  after  the  death  of  the  mortgagor.  But  as  to  its  being  an  aliena* 
tion,  the  great  trouble  lies  further  back,  and  has  reference  to  the 
time  when  the  testamentary  provision  really  comes  into  existence ; 
whether  a  charge  by  will,  which  is  ambulatory  and  does  not  take 
effect  until  after  the  death  of  the  testator,  can  be  said  to  be  ''an 
alienation  '^  in  the  life- time  of  the  testator.  l*he  will  mf^  have  been 
prepared  and  executed  long  before,  but  it  was  inchoate,  and  gave  no 
rights  whatever,  until  the  death  of  the  testator,  which  was  the  pre- 
cise moment  at  which  the  husband's  right  of  homestead  ceased  to 
«xist  and  was  transmitted  to  his  wife  and  children.  Under  these 
circumstances,  can  it  be  said  that  the  charge  in  favor  of  the  credi- 
tors came  into  existence  in  the  life-time  of  the  testator,  or  did  it  not 
in  fact  become  effectual  after  the  husband^s  right  for  life  had  ter- 
minated, being  an  attempt  to  reach  beyond  and  control  the  matter 
after  his  death  P  And  if  so«  which  right  should  be  preferred,  that 
■of  creditors  or  the  homestead  right  of  the  widow  ? 

It  seeqis  to  us,  in  respect  to  this  right  of  homestead  exemption, 
the  husband  debtor  is  in  a  condition  somewhat  analogous  to  that  of 
the  first  taker  in  a  fee  conditional  after  issue  born.  He  has  the  right 
in  his  life-time  to  alien  by  deed,  but  it  is  well  settled  that  a  devise 
by  him  is  not  an  alienation  within  the  meaning  of  the  law.  ''  If 
auch  an  alienation  do  not  take  effect  in  the  life-time  of  the  testa- 
tor, the  estate  must  descend  to  the  heirs  of  limitation  per  formam 
doui.'*  Jones  v.  Postell^  Harper,  92.  In  delivering  the  judgment  of 
the  court  in  this  case,  Chancellor  Johnson  said  :  ''  Alienation  may 
1>e  effected  by  devise;  and  when  this  question  was  first  presented  to  my 
mind,  its  strong  inclination  was,  that  as  one  of  the  means  it  was 
embraced  in  the  power  given  to  the  tenant  of  a  conditional  fee  to 
alien  on  the  birth  of  issue ;  but  I  am  satisfied,  on  a  more  attentive 
consideration,  that  its  meaning  was  intended  to  be  restricted  to  alieua* 
tion  by  deed.  It  will  be  recollected,  that  if  the  devisee  had  died 
without  having  been  divested  of  the  estate  by  some  of  the  means 
authorized  by  law,   it  would  have  descended  to  the  heirs  of  his 


NOVEMUEB  TERM,  1886.  525 

Hendrix  v.  Seaboni. 

body,  and  the  devise  would  have  taken  effect  per  fonnam  doni. 
It  is  also  clear  that  the  devise  could  not  take  effect  until  after  the 
death  of  the  testator,  so  that  the  rights  of  the  issue  and  the  devi- 
see devolved  on  them  both  at  the  same  instant,  and  the  question 
is,  which  of  them  is  to  be  preferred?  *  *  It  is  impossible  to 
mistake  the  application  of  the  principle,  if  we  compare  this  estate 
with  one  held  in  joint  tenancy,  to  which  it  has  been  made  to  apply. 
These  estates,  though  different  in  the  manner  of  their  creation  and 
duration  and  some  of  their  properties,  with  respect  to  the  powers 
which  the  tenants  have  over  them,  are  strikingly  analogous.  A 
joint  tenant,  like  a  tenant  of  a  conditional  fee,  may  alien,  forfeit,, 
etc.  (Co.  Lit.  180a),  and  by  this  means  defeat  the  jus  accrescendi; 
and  yet  Littleton  says,  that  if  one  joint  tenant,  by  testament, 
devise  lands  held  in  joint  tenancy,  the  devise  is  void;  and  the  reason 
given  is,  that  'no  devise  can  take  effect  till  after  the  death  of  the 
devisor,  and  all  the  lands  presently  cometh  by  the  law  to  his  com- 
panion whosurviveth,"'  etc.     8ee  BumeU  v.  Surneti,  17  S.  0.  552» 

We  see  no  reason  why  the  same  principle  should  not  apply  here* 
No  bequest  can  take  effect  until  after  the  death  of  the  testator, 
and  all  the  personal  property  to  the  extent  of  the  homestead  exemp- 
tion ^*  presently  cometh  by  the  law  to  the  widow  of  testator  who 
suryiveth.^'  Mr.  Thompson,  in  his  work  on  ''Homestead  and 
Exemptions,'*  section  544,  says:  "The  right  thus  secured  to  the 
widow  and  orphan  children  of  the  owner  of  a  homestead,  would  in 
some  cases  be  rendered  nugatory,  if  he  could  deprive  them  of  it  by 
testamentary  provision.  The  existence  of  snch  a  right  in  them  ia 
clearly  incompatible  with  the  existence  of  such  a  power  over  it  by 
him.  And  in  this  respect  it  seems  to  make  no  difference  whether 
the  widow  takes  a  plenary  title  by  descent,  as  in  Vermont,  or  by 
survivorship,  as  in  California,  or  whether  she  takes  a  mere  right  of 
occupancy  during  the  continuance  of  certain  contingencies,  as  in 
most  of  the  states,''  etc.  See  also  Smythe  Uomest.  Exemp.,  §  541; 
Brettnn  v.  Fifx,  100  Mass.  2  {4;  10  111.  263. 

We  agree  with  the  counsel  for  the  respondent,  that  it  is  creditable 
in  a  debtor  to  m:ike  provision  for  the  payment  of  his  debts,  and 
that  no  unnecessary  impediments  should  be  thrown  in  the  way  of  such 
good  purpose.  But  it  is  the  duty  of  the  court  simply  to  administer 
the  law  as  they  understand  it.  And  as  it  seems  to  us  the  very 
existence  of  the  homestead  laws  shows  that  in  a  proper  case  it  is 
the  policy  of  the  law  to  favor  the  right  of  homestead  exemption 


526  SOUTH  CABOT.TNA. 


Hendrix  v.  Seaboru. 


especially  that  of  the  widow  and  children^  against  the  crediton  of 
the  deceased  husband. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court  be  reversed  and  the  case  remanded  for  such  further  proceed- 
ings as  may  be  necessary  to  carry  out  the  conclusions  herein  an- 
nounced. Judgn^mU  r$vmr96d  and  cause  rmmanded. 
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tamdhrd  and  imutni — UMlUy  of  landlord  far  ntgUg&nee  qfJanUor — omiv 

flow  of  water. 

Vhb  landlord  of  a  baUding  is  liable  for  Injaiy  to  the  goods  of  a  sab-tenant  hj 
water  wbieb  the  Janitor  in  the  employ  of  the  landlord  nogligentij  per* 
mitted  to  escape  from  a  wash-basin  in  the  building. 

ACTION  for  injury  to  goods  by  negligence.    Appeal  from  order 
granting  plaintiff  a  new  trial.     The  opinion  states  the  case. 

W,  H,  L.  Barnes,  for  appellant. 

R.  I%omp$on,  for  respondents. 

Belch  BR,  G.  0.  This  is  an  appeal  from  an  order  granting  the 
plaintifts  a  new  trial.  The  motion  was  made  on  the  minutes  of  the 
court,  and  the  case  comes  hereon  the  judgment-roll,  without  state- 
ment or  bill  of  exceptions.  The  action  was  brought  to  recover 
damages,  and  the  facts,  as  they  are  disclosed  by  the  record,  are  as 
follows:  The  defendant  owned  a  building  which  was  situate  on 
California  street,  in  the  city  and  county  of  San  Francisco,  and  was 
three  stories  high.  The  plaintiffs  were  sub-lessees  of  a  room  on  the 
ground-floor,  and  had  stored  in  the  room  a  stock  of  goods,  wares 
and  merohandiae.    Aboye  the  room  occupied  by  the  plaintiffs  waa 
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a  room  occupied  by  a  tenant  of  the  defendant,  and  above  that  a 
room  occupied  by  the  janitor  of  the  building,  who  was  in  the  em- 
ployment and  under  the  control  of  the  defendant.  In  each  of 
these  upper  rooms  the  defendant  had  placed  a  wash-basin,  to  which 
for  the  purpose  of  bringing  water  to  it,  a  pipe  extended  from  the 
water  main  in  the  street,  and  from  which  a  waste  and  overflow  pipe 
led  off  to  the  sewer  in  the  street.  In  the  supply-pipe  was  a  stop- 
cock to  turn  the  water  on  and  off,  and  for  the  waste-pipe  was  a 
plug,  to  be  used  in  holding  the  water  in,  and  then  letting  it  out  of 
the  basin.  The  supply-pipes  for  both  basins  were  so  large  that 
when  the  stop-cocks  were  turned  so  as  to  allow  full  heads  of  water 
to  run,  the  basins  would  fill  up  and  overflow  in  less  than  a  minute 
of  time,  though  the  waste  and  overflow  pipes  were  unobstructed 
and  free.  On  the  :;^8th  of  Noyember,  1878,  the  basin  in  the  room 
next  aboye  that  occupied  by  the  plaintiffs  oyerflowed,  and  the  water 
ran  down  and  damaged  the  plaintiffs'  goods.  Again  on  the  fifth  of 
December  following,  the  basin  in  the  room  occupied  by  the  janitor 
oyerflowed,  and  the  water  ran  down  and  did  more  damage  to  the 
plaintiffs'  goods.  These  oyerflows  were  caused  by  the  stop-cocks 
being  carelessly  and  negligently  left  open  by  the  occupants  of  the 
rooms  in  which  the  basins  were  placed. 

The  court  found:  ^'11.  That  the  said  flrst-znentioned  oyerflow 
came  from  room  number  9,  in  said  building,  then  occupied  by  Mr. 
Niece,  and  that  this  overflow  did  the  larger  p^rt  of  the  said  damage^ 
but  not  all.  12.  That  the  said  second  overflow  came  from  a  room 
in  said  building  occupied  at  the  time  by  the  janitor  of  said 
building,  and  that  the  said  janitor  was  then  in  the  employ  of  said 
defendant.  13.  That  the  said  second  overflow  was  caused  by  the 
basin-cock  being  negligently  and  carelessly  left  open  when  the  water 
was  turned  off  in  the  building,  and  the  plug  in  the  bottom  of  the 
basin  was  left  in  by  the  said  janitor,  thereby  causing  an  oyerflow 
when  the  water  was  again  turned  on  for  the  use  of  said  building. 
14.  That  the  said  fixtures  placed  in  said  building  by  the  defendant 
were  at  that  time  reasonable,  suitable,  and  safe  for  the  purpose  for 
which  they  were  constructed,  if  used  with  proper  and  reasonable 
care.  15.  That  the  injury  sustained  by  the  plaintiffs  was  caused 
by  the  negligent  and  careless  use  of  said  fixtures  by  some  person  or 
persons  other  than  the  defendant,  and  over  whom  defendant  had 
no  authority  or  control,  and  who  turned  on  the  water  into  said 
basin  or  basins,  and  carelessly  and  negligently  omitted  to  turn  off 
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the  said  water,  and  permitted  the  same  to  flow,  withoat  shutting 
off  the  same  when  its  use  was  no  longer  necessary/' 

Upon  the  findings,  judgment  was  rendered  in  favor  of  the  defend- 
ant. The  new  trial  appears  to  have  been  granted,  because  the  find- 
ings were  conflicting,  and  did  not  supf)ort  the  judgment.  It  may 
be  admitted,  as  claimed  for  the  appellant,  that  a  landlord  is  not 
liable  to  one  tenant  for  injuries  caused  by  the  negligence  of  another 
tenant,  but  still  that  does  not  meet  the  whole  case.  *'  If  the  injury 
result  from  the  negligence  of  the  owner,  either  in  constructing  or 
upholding  the  freehold,  he  is  responsible,  but  is  not  in  general, 
responsible  for  the  negligence  of  the  tenant  in  the  use  of  it." 
Eakin  v.  Brawn,  1  E.  D.  Smith,  44. 

Without  seeing  the  testimony,  we  are  unable  to  say  whether  the 
defendant  can  be  held  liable  for  the  damage  caused  by  the  first 
overflow,  but  we  think  it  clear  that  he  is  liable  for  so  much  of  the 
damage  as  was  caused  by  the  second  overflow.  ^'  A  master  is  re- 
sponsible to  third  persons  for  the  negligence  of  his  servants  in  the 
course  of  their  employment  as  such,  to  thu  same  extent  as  if  the  act 
were  his  own.''  Shearm.  and  Bedf .  Neg.,  §  59.  The  janitor  whose  neg- 
ligence caused  the  second  overflow  was  the  servant  of  the  defendant, 
and  his  negligence  was  in  the  course  of  his  employment.  The  conclu- 
sion of  the  court  therefore,  that  the  defendant  was  not  liable  at  all,  was 
unauthorized  by  the  facts,  and  the  new  trial  was  properly  granted. 

The  order  should  be  affirmed. 

SsABLS  and  FooTB,  CO.,  concurred. 

Thb  Court.; — For  the  reasons  given  in  the  foregoing  opinion, 
the  order  is  affirmed.  Order  affirmed. 


MrroHBLL  v.  Clabkb. 

CnOal.  108.) 
DamagtM — remote. 

Ia  an  action  of  damages  for  breach  of  contract  to  pay  to  a  creditor  of  the  plain- 
tiff money  intrnsted  to  the  defendant  by  the  plaintiff  therefor,  evidence  is 
not  admissible  to  show  that  the  creditor  sned  the  plaintiff  therefor,  and 
attached  his  property  and  sacrificed  it  as  perishable,  unless  the  defend- 
ant had  knowledge  of  special  circamstances  shoi^ng  that  he  contracted  with 
reference  to  such  an  emergency.* 

*See  WaUotoey.  Ah  8am,po$tj  and  note,  onta, 488. 
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ACTION  for  breach  of  oonferaot.    The  optnioii  lUtei  the 
The  plaintiff  had  judgment  below. 

Tykr  S  Tyhr,  for  appellant. 
H^ry  E.  Highion,  for  respondent 

McEiKSTBY,  J.  In  HadUy  y.  Bax$ndaU,  9  Ezch.  841,  it  wae 
biid  down  that  the  damages  which  one  party  to  a  contract  oaght  to 
receive  in  respect  to  a  breach  of  it  by  another  are  such  as  arise 
''naturally/'  that  is»  in  the  usual  course  of  things — from  the 
breach  itself,  or  such  as  may  reasonably  be  supposed  to  hare  been 
contemplated  by  the  parties  when  making  the  contract  as  the  prob- 
able result  of  the  breach.  The  doctrine  of  that  case  has  since  been 
followed,  and  is  said  by  Lord  Campbbll  to  accord  with  the  Gode 
Napoleon,  with  Pothier,  and  ^*  with  all  the  authorities."  Smeedy. 
Foord,  1  El.  ft  E.  613.  When  reference  is  made  to  the  terms  of  the 
contract  alone,  there  is  ordinarily  little  diflSculty  in  determining 
what  damages  arise  from  its  breach  in  the  usual  course  of  things, 
and  the  parties  will  be  presumed  to  have  contemplated  sach  dam- 
ages only.  But  where  it  is  claimed  the  circumstances  show  that  a 
special  purpose  was  intended  to  be  accomplished  by  one  of  the 
parties  (a  failure  to  accomplish  which  by  means  of  the  contract 
would  cause  him  greater  damage  than  would  ordinarily  follow  from 
a  breach  by  the  other  party),  and  such  purpose  was  known  to  the 
other  party,  the  facts  showing  the  special  purpose  and  the  knowl- 
edge of  the  other  party  must  be  averred.  This  rule  has  frequently 
been  applied  to  the  breach  of  a  contract  for  the  sale  of  goods  to  De 
delivered  at  a  certain  time.  In  such  cases  the  general  rule  of  dama- 
ges is  fixed  by  reference  to  the  market  value  of  the  goods  at  the 
time  they  were  to  have  been  delivered,  because  in  the  usual  course 
of  events  the  purchaser  could  have  supplied  himself  with  like  com- 
modities at  the  market  price.  And  if  special  circumstances  existed 
entitling  the  purchaser  to  greater  damages  for  the  defeat  of  a  special 
purpose  known  to  the  contracting  parties  (as  for  example,  if  the 
purchaser  had  already  contracted  to  furnish  the  goods  at  a  profit, 
and  they  could  not  be  obtained  in  the  market),  such  circumstances 
must  be  stated  in.  the  declaration  with  the  facts,  which  under  the 
circumstances  enhanced  the  injury.    1  Suth.  Dam.  764. 

Here  the  plaintiff  placed  in  the  hands  of  the  deft^ndant  a  certain 
sam  of  money,  to  be  paid  when  it  should  become  dne  from  tLo 
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plaintiff  to  a  third  person  with  whom  plaintiff  had  contracted.  The 
oonseqaence  which  would  follow,  in  the  usaal  course,  from  a  failure 
of  the  defendant  to  pay  the  money,  would  be  that  plaintiff  would 
be  obliged  himself  to  pay  his  creditor.  If  the  plaintiff  was  insolvent 
when  he  intrusted  defendant  with  the  money,  and  the  circumstances 
—  known  to  defendant  —  were  such  as  that  the  sacrifice  of  plain- 
tiff's only  property  would  probably  follow  from  defendant's  neglect 
to  pay  the  money  to  Jackson,  it  might  be  argued  that  such  sacrifice 
and  consequent  greater  damages  than  would  usually  flow  from  a 
breach  of  a  like  contract  were  in  the  contemplation  of  defendant  as 
well  as  of  plaintiff  when  their  contract  was  entered  into.  We  ox- 
press  no  opinion  whether  the  complaint  herein  may  be  amended,  or 
in  what  particulars;  nor  do  we  express  any  opinion  as  to  what  in- 
'juries  may  be  proved  in  case  of  any  supposed  amendment,  as  flow- 
ing  naturally  and  directly  from  facts  which  may  be  alleged  in  the 
complaint  as  amended  and  established  by  evidence.  It  is  enough 
to  say,  that  under  the  present  complaint,  evidence  with  respect  to 
the  action  brought  by  Jackson  against  plaintiff,  the  attachment  of 
his  property,  its  sale  as  perishable,  and  the  consequent  losi;,  was  not 
admissible. 

The  complaint  herein  alleges  no  facts  showing  it  was  known  to 
defendant  that  damages  would  probably  flow  from  a  breach  of  the 
contract  by  him  greater  than  such  as  would  follow  from  a  breach  of 
the  contract ''  in  the  usual  course  of  things."  The  averment  that 
the  defendant  knew  that  the  plaintiff  '^  fully  and  exclusively  "  re* 
lied  on  the  defendant  to  i>ay  $1,500,  as  he  agreed  to  pay  it,  is  but 
an  averment  of  that  which  would  be  implied  from  the  contract 
**  Parties  when  they  enter  into  contracts  may  well  be  presumed  to 
contemplate  the  ordinary  and  natural  incidents  and  consequences 
of  performance  or  non-performance;  but  they  are  not  supposed  to 
know  the  conditions  of  each  other's  affairs,  nor  to  take  into  con- 
sideration any  existing  or  contemplated  transactions  not  communi- 
cated nor  known  with  other  persons.  Few  persons  would  enter  into 
oontracts  of  any  considerable  extent,  as  to  subject-matter  or  time, 
if  they  should  thereby  incidentally  assume  the  responsibility  of  cany- 
ing  them  out,  or  be  held  legally  affected  by  other  arrangements 
over  which  they  have  no  control,  and  the  existence  of  which  is  un- 
known to  them.''    1  Suth.  Dam.  77. 

In  Hadley  t.  Baxendale,  supra,  Aldbbsok,  B.,  said:  ''Now  if 
the  special  circumstances  under  which  the  contract  was  actually 
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made  were  commiinicated  by  the  plaintiffs  to  defendant,  and  thus 
known  to  both  parties,  the  damages  resulting  from  a  breach  of  such 
contract  which  they  would  reasonably  contemplate /would  be. the 
amount  of  injury  which  would  ordinarily  follow  from  a  breach  of 
contract  under  the  special  circMmstances  known  and  communicated. 
But  on  the  other  hand,  if  these  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the  contract,  he  at  most  could  only 
be  supposed  to  have  had  in  contemplation  the  amount  of  injury 
which  would  arise  generally,  and  in  the  great  multitude  of  cases  itot 
affected  by  any  special  circumstances  from  such  a  breach  of  con- 
tract."  In  Hadley  y.  Saxendah  the  declaration  averred  the  special, 
circumstances,  but  the  plaintiff  failed  to  prove  that  they  were  com- 
municated to  the  defendant.  The  court  said:  '^  The  only  circum- 
stances communicated  by  the  plaintifb  to  the  defendants  were,  that 
the  article  to  be  carried  was  the  broken  shaft  of  a  mill,  and  that  the 
plaintiffs  were  the  millers  of  the  mill/' 

The  cases  cited  in  which  bankers. or  others  had  refused  to  pay 
drafts  drawn  on  them  by  one  having  suflScient  moneys  in  their 
hands,  or  where  they  had  specially  agreed  to  provide  for  the  drafts, 
are  cases  in  which  the  distinction  between  ''general"  and  ''spe- 
cial "  damages  was  recognized. 

Under  a  general  allegation  of  damages  a  plaintiff  may  prove  and 
recover  those  damages  which  naturally  and  necessarily  result  from 
the  act  complained  of.  These  damages,  the  law  implies,  will  pro- 
ceed from  the  act,  although  the  amount  may  often  be  in  the  rea- 
sonable discretion  of  the  jury.  .  They  are  called  "general,"  as  con- 
tradistinguished from  "special,"  damages,  which  are  required  to  be 
specially  stated  in  the  declaration. 

It  was  intimated  by  Lord  Tentebden  in  Marzeiii  v.  WUliams, 
1  Barn.  &  AdoL  415,  and  was  expressly  decided  in  Rolin  v.  Steward, 
14  Com.  B.  595,  that  a  banker  who  refuses  to  pay  a  check  or  draft 
drawn  by  a  customer  who  had  sufficient  funds  in  the  banker's 
hands  is  liable  not  only  in  nominal  damages,  but  in  real  and  sub- 
stantial damages.  In  the  latter  case  an  instruction  to  the  jury  was 
approved,  in  which  they  were  told  they  ought  to  give,  "not  nom- 
inal or  excessive,  but  reasonable  and  temperate  damages;"  that  is, 
that  the  jury  might  assume,  because  under  the  circumstances  the 
law  would  imply  some  injury  from  the  breach  of  the  contract,  id'-, 
though  no  actual  damage  was  proved  and  that  it  was  their  province 
reasonably  to  assess  the  general  damages. 
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Id  Larios  v.  Ourety^  L.  R.,  5  Priv.  Conn.  346,  certain  items  of 
special  damage  were  alleged,  of  which  the  coart  held  that  one  only 
(M,  the  cost  of  protest)  shoald  be  allowed.  It  also  reduced  the 
amount  found  as  general  damages  by  reason  of  a  presumed  loss  of 
credit  by  the  plaintiff. 

In  Prehn  v.  Royal  Bank,  L.  R.,  5  Exch.  92,  the  plaintiff  recov- 
ered certain  special  damages  alleged  and  proved,  and  does  not  seem 
to  have  recovered  any  thing  by  way  of  general  damages. 

Boyd  V.  Fill,  14  Ir.  C  L.  43,  was  an  action  against  a  defendant 
upon  a  contract,  whereby  he  agreed  to  act  as  agent  in  Glasgow  for 
the  plaintiffs.  Part  of  the  agreement  was,  that  the  defendant 
should  open  a  cash  account  in  a  bank  to  the  amount  of  £500,  to  be 
used  in  honoring  and  retiring  cash  orders  of  the  plaintiffs;  the 
latter  to  put  in  the  hands  of  the  defendant  a  sum  equal  to  the  full 
amount  of  orders  drawn.  Although  more  than  the  amount  was  in 
his  hands,  defendant  failed  to  have  funds  in  bank  to  meet  an  order 
for  £250,  which  was  dishonored,  to  (as  was  alleged)  the  special  in- 
jury of  plaintiffs,  whose  credit  and  business  were  thereby  injured. 
The  special  injuries  of  the  plaintiffs  were  pleaded,  since  at  the  trial 
the  lord  chief  baron  '^  allowed  the  names  of  certain  persons  who 
had  withdrawn  their  business  from  the  plaintiff,  in  consequence  of 
their  bills  having  been  dishonored,  to  be  introduced  into  the  sum- 
mons and  plaint  in  addition  to  those  therein  mentioned."  Id.  44. 
It  is  true,  Lbprot,  0.  B.,  seems  to  have  intimated  that  as  the  jury 
had  found  that  the  special  damages  were  the  natural  consequences 
of  defendant's  breach  of  contract,  the  finding  could  be  treated  as  if 
it  were  a  finding  of  general  damages.  Id.  56.  But  the  special 
injuries,  although  the  natural,  were  not  the  necessary  consequence 
of  the  breach,  and  it  was  requisite  to  plead  them  as  they  were  in 
fact  pleaded.  The  general  damages  which  are  implied  from  a 
breach  of  contract,  and  which  need  not  be  pleaded,  must  not  be 
confused  with  special  damages,  which  will  not  be  presumed  from 
the  mere  breach,  but  yet  may  have  occurred  by  reason  of  injuries 
fellowing  from  it.  Such  special  injuries,  if  they  have  occurred, 
must  be  averred,  in  order  that  the  defendwt  may  have  notice  of, 
and  be  prepared  to  contest  them. 

Reference  has  been  made  to  Pifther  v.  Val  de  Travers  Asphalte 
Co,,  I  C.  P.  511,  where  plaintiff  averred  certain  special  damages  as 
being  the  natural,  although  hot  necessary  consequence  of  a  breach 
of  contract.     Vide  1  Such.  Dam.  and  oases  cited.    The  court 
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allowed  part  of  the  special  damages  claimed,  and  rejected  the 
rest. 

As  we  understand  them,  none  of  the  oases  referred  to  hold,  that 
where  the  damages  sustained  are  not  sach  as  wonld  arise  natandly 
**  in  cases  not  affected  by  any  special  circumstances,"  the  plaintiff 
may  prove  such  damages  without  averring  the  special  circumstances 
(and  the  other  party's  knowledge  of  them)  which  would  entitle 
him  to  claim  greater  damages  than  such  as  arise  *'  in  the  usual 
course  of  things.^ 

Evidence  on  the  i>art  of  plaintiff  of  damages  beyond  such  as  the 
plaintiff  would  ordinarily  be  entitled  to  recover  for  a  breach  of  the 
contract  set  forth  in  the  complaint  was  objected  to  by  the  defendant 
herein,  who  excepted  to  the  ruling  of  the  court  admitting  such  evi- 
dence. Under  the  averments  of  the  complaint,  the  plaintiff  should 
have  been  limited  to  a  recovery  of  $1,500,  and  interest. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

MoRBisoir,  C.  X,  McEeb  and  Ross,  JJ.,  concurred. 

THOi^irroK,  J.,  concurring. —  I  concur  in  the  judgment  of  re- 
versal, and  remanding  the  cause  for  a  new  trial,  but  differ  in  toio 
from  the  reasons  assigned  for  such  judgment  in  the  opinion. 

Behearing  denied. 


Wallace  y.  Ah  Sail 
ai  oai.  m  J 

Damagei — meature  —  eanHngeiU  proJUt, 

In  an  aetlon  for  breach  of  contract  to  oonstract  a  levee,  for  the  purpose  of  re- 
olaiming  swamp  land»  the  loes  of  possible  profito  under  a  lease  of  the  land 
execated  hj  the  plaintiff,  withont  the  defendant's  knowledge,  after  the  breach 
of  the  contract,  is  not  a  proper  item  of  damage.* 

ACTION  for  breach  of  contract.     The  opinion  states  the  oase. 
The  plaintiff  had  judgment  below. 

McAllister  &  B&rgin^  Wittiam  L.  Dudley  and  B.  l%(mpean,  for 

appellants* 

J.  0.  Campbell  and  J.  H.  Buddy  for  respondents. 

*  See  MUcheU  v.  Okyrke,  ante,  and  note,  p.  487. 
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8babls»  C.  On  the  first  day  of  April,  1881,  William  S.  Moss 
entered  into  an  agreement  with  John  Wallace,  Frank  T.  Baldwin 
and  n.  T.  Oompton,  Jr.,  whereby,  in  consideration  of  the  covenants 
and  agreements  to  be  kept  and  performed  by  the  parties  of  the 
second  part,  he  bound  himself  to  convey  to  them  the  northern  half 
(less  one  hundred  and  fifty  acres)  of  a  certain  tract  of  land  by  him 
owned  in  the  county  of  San  Joaquin. 

The  tract  was  swamp  and  overflowed  land,  and  the  consideration 
upon  which  the  conveyance  was  to  be  made  required  the  parties  of 
the  second  part  to  reclaim  the  whole  tract  from  overflow,  by  means 
of  levees,  dams  and  floodgates,  to  be  by  them  constructed  at  their 
own  cost  and  charge.  The  agreement  specified  the  dimensions  of 
the  levee,  etc.,  and  contained  a  further  provision  that  upon  the 
completion  of  one-third  of  the  length  of  the  levee  Moss  would  join 
with  the  second  jNirties  in  the  execution  of  a  mortgage  on  the  entire 
tract  of  land  to  secure  the  payment  of  such  sum  or  sums  of  money 
as  it  might  become  necessary  to  raise  to  complete  the  work. 

If  o  time  was  specified  within  which  the  work  was  to  be  done,  but 
it  was  provided  that  upon  a  failure  to  comply  with  the  provisions  of 
the  contract,  the  agreement  to  convey  should  become  null  and  void, 
and  the  second  parties  should  forfeit  all  right  thereta 

On  the  twenty-fifth  day  of  July,  1881,  Wallace,  Baldwin  and 
Compton,  who  had  agreed  to  build  the  levee,  entered  into  a  written 
agreement  with  Ah  Sam,  Soon  Fook  and  Lee  Fook,  defendants 
herein,  whereby  the  latter  undertook  to  construct  the  earthwork  of 
the  levees  at  a  given  price  per  cubic  foot.  The  work  was  to  be  com- 
menced by  the  first  day  of  August,  1881,  and  completed  by  Decem- 
ber 1«  1881. 

This  second  contract  recites  generally  the  making  of  the  contract 
with  Moss  for  the  sale  of  the  land,  the  agreement  with  him  to  con- 
struct the  levees,  and  refers  to  the  record  of  that  contract,  etc 

There  are  a  number  of  other  provisions  in  the  second  contract, 
one  of  which  is  that  authorizing  the  parties  of  the  first  part  to  hire 
and  put  on  men  to  work,  provided  they  should  be  satisfied  the  par- 
ties of  the  second  part  were  not  likely  to  complete  the  work  within 
the  time  limited,  but  such  additional  men  were  not  to  be  employed 
until  the  expiration  of  the  first  month,  and  if  employed  were  to  be. 
so  located  as  not  to  interfere  with  the  work  of  the  second  parties. 

The  contract  also  recited  the  provision  for  a  mortgage  as  specified 
in  the  contract  with  Moss,  and  provided  for  a  further  loan  from^ 
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defendants,  to  be  secured  by  a  second  mortgage  on  the  land  to  be 
conveyed  to  Moss,  etc. 

The  two  contracts  are  set  out  in  the  pleadings,  and  we  have  only 
recited  such  of  their  provisions  as  are  deemed  material  to  the  ques- 
tions hereinafter  considered. 

Defendants  did  not  complete  the  levees  by  December  1,  1881, 
there  being  at  that  date  aboat  one  mile  thereof  remaining  to  be 
constructed.  They  continued  to  work  upon  this  unfinished  portion 
until  on  or  about  March  19,  1882,  when  they  abandoned  th^  work, 
and  a  flood  coming  on  the  land  was  overflowed,  and  could  not  be 
cultivated  during  the  year  1882. 

The  court  below,  in  making  up  the  account  between  plaintiffs 
and  the  contracting  defendants,  allowed  the  former  $7,500  damages 
on  account  of  the  loss  of  a  crop  upon  the  land  for  the  year  1882.    ' 

The  evidence  upon  which  this  finding  is  based  tended  to  show 
the  quantity  of  grain  that  could  have  been  produced  upon  the  land 
in  1882,  had  the  leeves  been  completed  in  1^81,  as  per  contract,  and 
the  prices  at  which  the  same  could  have  been  sold. 

Also  that  in  February,  1882,  plaintiffs  had  leased  the  laud  in  ques- 
tion, or  1,210  acres  of  it,  to  sundry  persons  for  a  term  of  five  years, 
from  November  1,  1881,  they,  the  said  plaintiffs,  to  receive  as  rent 
therefor  one-third  of  the  crops  raised  each  year  delivered  to  them  in 
Stockton. 

This  evidence  was  all  admitted  against  the  objections  of  defend- 
ants,  who  excepted  to  the  rulings  of  t^e  court  admitting  it^  and  now 
assign  its  admission  as  error. 

The  contention  of  appellants  is,  that  the  probable  profits  on  crops 
not  planted  are  too  remote  to  be  allowed  in  this,  an  action  to  recover 
damages  for  a  breach  of  contract  for  the  construction  of  levees. 

Tbe  argument  is  based  upon  the  idea  that  the  leases  were  not 
made  until  February,  1882,  long  after  the  contract  for  constructing 
the  levees  had  been  entered  into,  and  could  not  have  been  contem- 
plated by  the  parties  when  the  contract  was  made. 

In  Oicuxomtni  v.  Bulkeley,  51  Cal.  261,  which  was  an  action  in 
^ort  for  destroying  a  fence,  it  was  held  that  evidence  to  prove  that 
the  land  would  support  a  given  number  of  cows  and  hogs,  and  show- 
ing the  profits  that  might  have  been  reaped  from  them  (it  not 
appearing  that  plaintiff  had  such  animals),  was  too  remote  and  specu- 
lative. Bee  also  Friend,  etc..  Lumber  Co.  v.  Miller,  67  Cal.  464,  and 
cases  there  cited. 
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In  Hadley  t.  Baxendahy  26  Eng.  L.  &  Eq.  398,  it  was  said  : 
''Now,  if  the  special  circumstances  under  which  the  contract  was 
actually  made  were  communicated  by  the  plaintiff  to  the  defend- 
ant, and  thus  known  to  both  parties,  the  damage  resulting  from  tlie 
breach  of  such  a  contract  which  they  would  reasonably  contemplate 
would  be  the  amount  of  injury  which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special  circumstances  so  known  and 
communicated. 

''But  on  the  other  hand,  if  those  special  circumstances  were 
wholly  unknown  to  the  party  breaking  the  contract,  he  at  the  most 
could  only  be  supposed  to  haye  had  in  his  contemplation  the  amount 
of  injury  which  would  arise  generally  and  in  the  great  multitude 
of  cases  not  affected  by  any  special  circumstances  for  such  a  breach 
of  his  contract." 

Ordinarily,  the  measure  of  damages  for  the  breach  of  a  contract 
to  construct  a  leyee,  a  fence,  or  any  similar  work  is,  (1)  If  pay. 
ment  has  been  made,  the  cost  of  constructing  the  work;  (2)  If 
payment  has  not  been  made,  the  excess  of  the  cost  of  the  work 
over  the  contract  price. 

This  we  term  general  damages,  and  it  involves  the  loss  which 
naturally  flows  from,  and  is  presumed  from  the  contract  and  its 
breach. ' 

In  addition  thereto,  there  may  be  a  recovery  to  such  further  loss 
or  detriment  occasioned  by  the  breach  of  the  contract,  and  prox- 
imately caused  thereby,  or  which  in  the  ordinary  course  of  things 
would  be  likely  to  result  therefrom. 

This  last  we  term  special  damages,  and  it  is  awarded  upon  the 
theory  that  the  parties  who  contracted  with  a  full  knowledge  of  the 
facts,  circumstances,  and  objects  of  the  agreement,  may  well  be  sup- 
posed to  have  had  in  contemplation  all  the  proximate  and  natural 
results  flowing  from  its  breach. 

In  the  present  case  there  is  such  reference  made  to  the  contract 
of  plaintiffs  with  Moss  that  we  are  authorized  to  conclude  that  de- 
fendants contracted  to  build  the  levee  with  full  knowledge  that  it 
was  to  be  the  consideration  or  condition  upon  which  the  land  was 
to  be  conveyed  to  plaintiffs,  and  that  the  completion  of  the  levee 
was  a  condition  precedent  to  the  conveyance. 

When   therefore  the  defendants  violated  their  contract  to  com- 
plete the  levee  by  December  1,  1881,  they  must  be  presumed  to 
have  done  so  with  full  knowledge  that  the  direct  and  immediate 
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consequence  of  such  violation  was  to  prevent  plaintiffs  from  procur- 
ing a  conveyance  of  the  land  until  the  levee  was  completed. 

It  follows  that  under  such  circumstances,  defendants  should  be 
held  liable  for  the  use  and  occupation  of  the  land  in  its  then  con- 
dition during  such  reasonable  time  as  was  necessary  for  plaintiffs  to 
complete  the  violated  contract,  and  thus  entitle  themselves  to  a  con 
veyance  from  Moss,  if  prevented  from  occupying  and  using  the  land 
by  the  non-completion  of  the  levee. 

It  does  not  necessarily  follow  however  that  the  method  adopted 
in  the  court  below  was  a  proper  one  for  estimating  the  value  of  the 
user  of  the  land. 

The  leases  offered  in  evidence  were  executed  not  only  after  the 
defendants  had  entered  into  the  contract,  but  after  its  breach. 

The  land,  except  a  small  portion  of  it,  was  not  cultivated,  or 
sown  to  grain  of  any  kind,  and  had  it  been,  we  are  at  a  loss  to  see 
how  plaintiffs  would  have  been  entitled  to  the  crops  raised  upon 
land  which  they  did  not  own. 

It  seems  to  us  that  the  rule  adopted  in  the  court  below,  if  ap- 
plied to  contracts  of  this  character,  would  tend  largely  to  place  it 
in  the  power  of  parties  entitled  to  recover  damages  to  regulate  the 
amount  of  recovery  to  suit  themselves. 

There  would  be  but  little  risk  in  contracting  to  give  one-third  of 
a  crop  which  the  parties  all  knew  could  not  be  raised. 

If  it  be  said  the  leases  were  for  five  years,  and  therefore  any  in* 
f erence  of  a  want  of  good  faith,  because  the  land  was  not  suscep- 
tible of  cultivation  during  the  first  year,  is  unfounded,  we  reply 
that  while  it  tends  to  meet  the  objection  named,  it  at  the  same  time 
suggests  another,  viz.,  that  it  may  well  be  that  a  tenant  could 
afford  to  give  one-third  of  the  crops  raised  upon  lands  of  this  char- 
acter for  a  term  of  five  years,  yet  owing  to  the  inherent  diflScultiea 
of  cultivating  such  lands  in  the  first  instance,  he  would  be  unwill- 
ing to  give  a  like  quantity  or  proportion  the  first  year. 

We  have  no  reason  to  believe  that  plaintiffs  acted  in  bad  faith  in 
executing  the  leases  specified  in  the  record,  and  we  only  refer  to 
the  possibility  of  such  conduct  for  the  purpose  of  showine  that  the 
rule  under  which  such  a  course  may  be  pursued  is  inherently  vicious. 

Had  defendants  contracted  with  plaintiffs  to  crop  the  land  for 
the  year  188*4,  yielding  in  return  one-third  of  the  crop,  and  then 
failed  to  comply  with  their  agreement,  the  basis  adopted  here  would 
have  been  proper. 
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In  such  a  case  it  could  properly  be  said  they  contracted  with  a 
view  to  the  damages  proven 

Again,  had  the  leases  been  executed  before  defendants  agreed  to 
constract  the  leyee,  and  hail  their  agreement  been  made  with  fall 
knowledge  of  such  leases  and  their  conditions,  it  might  with  pro- 
priety be  held  that  their  liability  should  be  measured  by  the  condi- 
tions in  the  leases. 

Here  however  the  measure  of  damages  is  made  to  depend  upon 
a  subcontract  with  which  the  defendants  liad  nothing  to  do,  of 
which  they  knew  nothing,  and  with  a  view  to  the  terms  of  which 
they  cannot  be  supposed  to  have  contracted. 

In  other  words,  the  subcontracts  of  plaintiffs,  with  their  several 
lessees*  and  the  possible  profits  which  they  might  have  derived 
therefrom,  are  substituted  for  the  value  of  the  premises  during  the 
year  1882. 

This  we  think  was,  under  the  oiroumstances  of  this  case*  erroneous. 
Ohnntead  v.  Burkey  25  III.  86;  Rhodes  v.  Bairdy  16  Ohio  St.  581; 
Fox  V.  Harding,  7  Cush.  522;  Dwlin  v.  Mayor,  63  N.  Y.  25*  Mat- 
terson  v.  Mayor,  eie„  7  Hill,  61;  s.  c,  42  Am.  Dec.  88 

The  judgment  and  order  appealed  from  should  be  reversea  and  a 
new  trial  ordered. 

Belch  BK,  0.  0.,  and  Footr,  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  reversed,  and  cause  remanded  for  a  new 
trial. 

Hearing  in  bank  denied. 


Roche  v.  Ware. 

en  Cal.  876.) 

Beidenee — oecauni-hookM — accouiU  ogainH  eaDeetUor — piainHff  as  toUnsM, 

A  statute  prohibiting  a  party  to  an  action  against  an  executor  or  administrator 
from  being  a  witnem  as  to  any  fact  occurring  before  the  death  of  the  de- 
opased,  does  not  prevent  the  plaintiff  in  such  an  action  from  testif jing  to 
the  correctness  of  liooks  of  account  which  had  been  wholly  kept  by  him, 
preparatory  to  their  introduction  in  evidence,  and  such  iKwks  cannot  be 
proved  by  a  third  person  who  had  no  personal  knowledge  of  their  correct- 
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ACTION  against  an  administratrix  to  recoTer  for  work  and  labor 
performed  and  material  furnished  by  the  plaintiff  to  the  de- 
ceased. The  opinion  states  the  facts.  The  plaintiff  had  judgment 
below. 

Stabler  A  Bayne,  for  appellant. 

T.  J.  Hart  and  George  A.  Blanchardn  for  respondent. 

McEiNSTRT,  J.  Plaintiff's  books  of  account  were  admitted  in 
evidence  over  the  objection  of  defendant  that  they  were  not  snffi- 
ciently  proved.  The  only  evidence  on  which  the  books  were  ad- 
mitted consisted  of  testimony  of  wife  of  plaintiff,  which  tended  to 
prove  that  the  plaintiff  had  no  clerk;  that  entries  were  made  in 
original  books  by  the  plaintiff  on  the  evening  of  each  day  purport- 
ing to  be  charges  for  work  done  and  material  furnished  during  the 
day,  and  that  the  accounts  as  entered  in  the  blotter  or  day-book 
were  correctly  transferred  to  the  ledger. 

In  the  English  courts  tradesmen's  books  were  not  formerly  legal 
evidence  in  favor  of  the  party  making  them.  It  would  seem  that 
the  practice  of  allowing  a  party's  books  of  accounts  as  evidence 
•came  into  use  in  New  York  and  New  Jersey  with  the  Dutch  colo- 
nists, and  into  the  eastern  States  with  the  English  colonists  from 
Holland  who  settled  in  New  England.  5  Conn.  496;  Conklin  v. 
Stamler,  8  Abb.  Pr.  395;  introduction  to  1  E.  D.  Smith  Bep.  It 
would  seem  also  that  by  the  Dutch  law  the  cogency  as  evidence  of 
the  books  might  be  strengthened  by  the  testimony  of  the  party. 

Yet  in  Vosburgh  v.  Tliayer^  12  Johns.  461,  it  would  appear  to  have 
been  assumed  that  the  party  could  not  testify  with  respect  to  his 
own  books.  The  Supreme  Court  of  New  York  there  held  that 
books  of  account  ought  not  to  be  admitted,  '' unless  a  foundation 
IS  first  laid  for  their  admission,  by  proving  that  tlie  party  had  no 
«lerk,  that  some  of  the  articles  charge!  have  been  delivered,  that 
the  books  produced  are  the  account-books  of  the  party,  and  that 
he  keeps  just  and  honest  accounts,  and  this  by  those  who  have 
dealt  or  settled  with  him.^'  And  the  court  added,  ''  under  these 
restrictions,  from  the  necessity  of  the  case,  and  the  considera- 
tion that  the  party  debited  is  shown  to  have  reposed  confidence 
by  dealing  with  and  being  intrusted  by  the  other  party,  they  are 
evidence  for  the  consideration  of  the  jury.''    In  subsequent   New 
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York  cases  it  was  held  that  a  party's  books  of  accoant  were  idadmis^ 
Bible  unless  he  proved,  not  only  that  he  kept  jast  and  honest  acconnta 
by  those  who  had  settled  with  him  by  his  books,  but  also  that  the 
party  charged  had  dealt  with  him,  and  that  some  of  the  articles 
charged  were  actually  rendered  or  delivered.  Morrill  y.  Whitehead, 
4  E.  D.  Smith,  239 ;  s.  c,  2  Hilt.  432  ;  Oanldin  t.  Siamler,  8  Abb. 
Pr.  395. 

The  practice  of  all  the  other  States,  so  far  as  we  are  informed, 
where  books  of  accoant  are  admitted  in  evidence,  is  to  anthorize,  at 
least,  the  preliminary  proof  to  be  made  by  the  party  himself.  In  & 
note  to  section  118  of  the  first  volume  of  Oreenlears  Evidence  it  is 
said, —  many  cases  being  cited  to  sustain  the  statement:  '^The 
rules  of  the  several  States  with  regard  to  the  admission  of  this  evi- 
dence are  not  perfectly  uniform  ;  but  in  what  is  about  to  be  stated, 
it  is  believed  they  concur.  ♦  ♦  ♦  If  the  books  appear  to  be  free  from 
fraudulent  practices,  *  *  *  the  party  himself  is  then  required  to  make 
oath  in  open  court  that  they  are  the  books  in  which  the  accounts  of 
his  ordinary  business  transactions  are  usually  kept,  and  that  the 
goods  therein  charged  were  actually  sold  and  delivered  to,  and  the 
services  actually  performed  for  the  defendant.^'  He  should  also 
swear  that  ''  the  entries  were  made  at  or  about  the  time  of  the 
transactions,  and  are  original  entries  thereof.'' 

It  may  be  conceded,  that  if  able  to  do  so,  the  party  may  prove  by 
other  witnesses  the  matters  which  he  is  allowed  to  testify  to  him- 
self. But  if  the  party  who  kept  the  books,  being  in  a  position  to 
give  testimony,  does  not  offer  himself  as  a  witness  to  those  matters, 
he  must  at  least  prove  by  others  those  things  which  he  would  be  re- 
quired to  prove  by  his  own  testimony. 

It  was  said,  gftnerally,  by  D^lLY,  C.  J.,  and  Bradt,  J.,  in  the 
New  York  Common  Pleas,  that  since  the  Code  provisions  allowing 
parties  to  testify,  the  books  of  account  of  a  party  are  no  longer  evi- 
dence on  his  behalf  ;  that  the  admissibility  of  such  books,  on  cer- 
tain preliminary  proofs,  had  been  put  on  the  ground  of  necessity, 
arising  from  the  former  incompet.ency  of  a  claimant  to  be  a  witness, 
on  his  own  behalf,  and  that  the  reason  of  the  rule  was  destroyed  by 
the  legislation  authorizing  the  examination  of  the  parties.  Conklin 
V.  Siamler,  8  Abb.  Pr.  400.  But  it  would  seem  there  to  be  admitted, 
not  only  that  the  books  might  be  referred  to  to  refresh  the  memory 
of  the  witness,  but  that  the  entries  themselves  might  be  evidence  if 
the  witness  could  testify  that  the  transaction  was  correctly  recorded 
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when  the  entry  was  made,  although  he  might  not  be  able  to  recoUeot 
the  "  UcV 

In  the  caae  now  here  it  is  urged  that  the  ruling  of  the  court  below 
should  be  sustained  on  the  ground  of  necessity,  because  the  pbuiitiff 
was  prohibited  from  becoming  a  witness  by  section  1880  of  the  Code 
of  Civil  Procedure.  It  would  by  no  means  follow  that  the  preliminary 
proof  would  be  sufiBcient  if  the  plaintiff  was  prohibited  from  making 
it  by  his  own  testimony.  The  section  of  the  Code  however  did  not 
forbid  his  being  a  witness  for  the  purpose  of  making  such  proof. 

Section  1879  of  the  Code  of  Civil  Procedure  provides  :  '-  All  per- 
sons without  exception,  otherwise  than  as  is  specified  in  the  next 
two  sections,  *  *  *  may  be  witnesses."  And  by  section  1880  it  is 
declared  :  "  The  following  persons  cannot  be  witnesses  :  *  ^  * 
3.  Parties  to  an  action  *  *  against  an  executor  or  administrator  upon 
a  claim  or  denumd  against  the  estate  of  a  deceased  person,  as  to  any 
matter  of  fact  occurring  before  the  death  of  such  deceased  person.^ 

The  evident  purpose  of  the  provisions  of  the  Code  is  to  render 
competent  (with  certain  exceptions)  persons  incompetent  at  the 
common  law;  as  parties  to  the  record,  and  those  directly  interested  in 
the  event  of  the  action.  The  parties,  under  certain  circumstances, 
excepted  from  the  general  rule  established  by  the  Code,  continue 
incompetent  in  the  same  manner  and  to  the  same  extent  that  all 
parties  were  formerly  incompetent  But  before  the  Code,  the  party 
offering  his  books,  although  incompetent  to  be  a  witness  with  respect 
to  the  issues  submitted  to  the  jury,  was  competent  to  give  testimony, 
addressed  to  the  court,  going  to  establish  the  facts  which  rendered 
the  books  admissible.  This  was  determined  in  Landis  v.  Turner, 
14  Cal.  573.     There  Fiblo,  C.  J.,  said  : 

''  The  defendants  objected  to  the  examination  of  the  plaintiff  on 
the  ground  of  his  incompetency  as  a  party  to  the  suit,  and  to  the 
introduction  of  the  book  of  entries  on  the  ground  that  it  was  not 
sufficiently  proved.  Neither  of  these  objections  was  well  taken. 
The  evidence  of  the  plaintiff  was  upon  an  incidental  and  prelimi- 
nary matter,  and  the  rule  which  excludes  the  testimony  of  parties 
has  no  application.  That  rule  has  reference  to  the  matters  in  is- 
sue, and  not  to  incidental  matters  auxiliary  to  the  trial  of  the  canse, 
upon  which  the  testimony  is  addressed  solely  to  the  court  BagUg 
V.  Raton^  10  Cal.  146.  The  book  of  entries  constituted  the  evi- 
dence in  the  case  bearing  upon  the  issue;  the  testimony  of  the  party 
only  laid  the  foundation  for  the  introduction  of  that  evidence.     The 
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referee  occupied  the  double  character  of  judge  and  jury,  and  the 
admissibility  of  the  book  was  to  be  decided  by  him  in  the  first  in* 
stance  in  his  character  as  jadge>  and  to  enable  him  to  determine 
the  question,  the  testimony  was  properly  receiyed.  The  credit  and 
weight  given  to  the  entries  were  entirely  distinct  from  the  prelim- 
inary matter.  There  are  it  is  true,  numerous  decisions  against  the 
reception  of  the  party's  testimony  in  cases  like  the  present,  but  the 
clear  weight  of  authority  is  the  o(her  way.  His  testimony  is  taken 
in  nearly  eyery  State  in  the  Union.  When  this  case  was  argued  we 
supposed  the  rule  was  otherwise,  recalling  at  the  time  the  decisions 
of  the  New  York  courts  on  the  subject.  A  somewhat  extended  ex- 
amination since  has  satisfied  us  that  the  preyailing  and  the  better 
rule  in  the  United  States  differs  from  that  of  New  York.  The 
testimony  of  the  party  must  often  be  the  only  means  of  establishing 
the  fact  that  the  book  contains  the  original  entries,  that  the  party 
kept  no  other  books,  and  that  he  had  no  clerk,  and  as  it  is  subject 
to  the  scrutiny  of  a  cross-examination,  it  must  afford  protection 
against  the  perpetration  of  fraud  by  false  entries." 

The  plaintiflF  was  competent  to  make  the  preliminary  proof. 
There  is  no  pretense  he  was  not  within  the  jurisdiction;  for  aught 
that  appears,  he  was  present  at  the  trial. 

Judgment  and  order  reyersed,  and  cause  remanded  for  a  new  trial. 

M0RBI8OK,  0.  J.,  Sharpstbin,  Thorntok,  and  McEes,  JJ., 
concurred ;  Mtrick,  J.,  concurred  in  judgment. 

Judgment  reversed  and  cause  remanded. 


Bralt  y.  Henrt. 

aiO^  48L) 

NegeOaUe  insh^ment  — part  faUure  of  eomidenUion  ^  emdenee  of, 

lo  action  bj  an  Indorsee  before  mataritT  on  a  promissory  note  given  for  goods 
sold,  the  defendant  offered  to  show  that  at  the  time  of  its  ezecation,  the 
IMtrties,  not  knowing  the  exact  quality  of  the  goods,  agreed  that  if  they  fell 
short  of  the  estimated  quantity,  a  corresponding  deduction  should  be  made 
from  the  note,  and  that  the  goods  did  fall  short  of  the  estimated  quantity  ; 
and  that  the  plaintiff  had  notice  of  these  facts  before  the  indorsement.  HM^ 
admissible.^ 

*  See  Buchanan  ▼.  Adam$,  pod. 
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ACTION  oil  a  promissory  note.  The  opinion  state  the  facts.  The 
plaintiff  had  judgment  below. 

Orady  &  Jf^^mam  and  E.  E.  Calhoun,  for  appellant. 

Nourse  &  Church,  for  respondent 

« 

Sbarls,  C.  This  is  an  action  upon  a  joint  and  several  promissory 
note  made  by  defendant  and  one  W.  E.  Henry,  on  the  twenty-sixth 
day  of  October,  1883,  for  1 1,364,  and  interest  at  twelve  per  cent 
per  annum,  payable  four  months  after  date  to  T.  £.  Hughes  or  order, 
and  averred  to  have  been  indorsed  to  plaintiff  before  maturity.,  and 
upon  which  there  is  claimed  to  be  due  the  sum  of  $321.15,  and 
interest  thereon  at  twelve  per  cent  per  annum  from  November  24^ 
1884. 

i  Main  tiff  had  a  verdict  and  judgment  as  prayed  for  in  hJB  com- 
j)lain  ,  for  which  judgment  and  from  an  order  denying  anew  trial,. 
defendant  appeals. 

The  cause  was  decided  by  Department  One  of  this  court  in  an 
opinion  reversing  the  judgment  and  order  appealed  from.  On  peti- 
tion of  respondent,  a  reargument  was  ordered  in  bank,  and  the  cause 
again  comes  up  for  consideration. 

The  facts  essential  to  an  understanding  of  the  question  involved 
are  set  out  in  the  former  opinion,  and  need  not  be  reproduced  here. 

Upon  a  review  of  the  record  in  the  light  of  the  scrutiny  invoked 
by  the  proceedings  had  in  the  cause  subsequent  to  the  decision  refer- 
red to,  we  see  no  just  cause  to  doubt  the  soundness  of  the  views  ex- 
pressed in  the  opinion,  or  for  changing  the  conclusion  reached  therein. 

It  is  true  that  as  a  general  rule,  parol  evidence  is  not  admissible 
to  control,  contradict,  or  vary  a  written  instrument. 

It  is  equally  true  that  there  are  certain  legal  presumptions 
indulged  in  favor  of  negotiable  paper,  with  a  view  to  facilitate  ita 
use  and  negotiation  in  commercial  transactions,  among  which  are  : 

1.  That  until  the  contrary  appears,  every  negotiable  bill  or  note 
is  presumed  to  be  founded  upon  sufficient  legal  consideration. 

2.  That  the  holder  and  possessor  of  a  bill  or  note  is  the  true 
owner. 

3.  That  the  paper  properly  indorsed  was  so  indorsed  before  due. 

4.  That  the  holder  of  a  bill  or  note  took  it  in  the  usual  course  of 
business,  before  maturity,  for  value. 
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•  5.  That  the  maker  of  the  note  is  the  primary  debtor,  and  that 
the  acceptor  of  a  bill  of  exchange  is  primarily  liable  thereon. 
'  These  and  other  presumptions,  indulged  by  the  process  of  artifi- 
cial reasoning  known  as  conclusions  of  law,  and  formulated  for  the 
advantage  of  commercial  interests  and  intercourse,  are  not  conclu- 
sive, but  are  liable  to  be  rebutted  by  parol  evidence  that  the  facts 
are  different  from  what  the  law  in  their  absence  presumes. 

The  burden  of  proof  in  such  cases  is  upon  the  party  who  wishes 
to  rebut  the  presumption. 

It  Js  not  received  to  contradict  or  vary  the  instrument,  but  to  re- 
pel the  presumptions  of  law  which,  in  the  absence  of  such  proo^ 
arises  in  its  favor. 

As  between  the  original  parties  to  a  promissory  note,  or  as  to  one 
taking  it  with  notice  of  the  facts,  or  after  maturity,  a  consideration 
is  as  essential  to  its  validity  as  in  Case  of  other  contracts. 

The  maker  may,  as  to  such  parties,  defeat  the  note  in  toto  by  show- 
ing there  was  no  consideration  whatever,  or  by  showing  that  there 
was  only  a  partial  consideration  may  pro  tanto  defeat  a  recovery. 
Story  on  Prom.  Notes,  §  187. 

'  In  making  proof  of  the  want  of  consideration  in  such  cases,  the 
maker  of  the  instrument,  in  effect,  says  that  he  made  the  insti^u- 
ment,  but  that  the  presumed  legal  effect  does  not  follow,  because  it 
lacked  the  consideration  essential  to  uphold  all  contracts,  whether 
verbal  or  in  writing.  It  no  more  changes  the  contract  than  does 
proof  of  payment  or  any  other  defense  which  admits  its  execution 
and  awards  its  legal  effect. 

A  want  of  consideration  must  not  be  confounded  with  mere' 
inadequacy  of  consideration.  The  latter  cannot  be  set  up  to  defeat 
a  note. 

To  illustrate  :    A.  sells  to  B.  ten  horses  at  1100  each,  and  takes* 

his  note.    B.  cannot,  in  an  action  on  the  note  by  the  payee,  in  the 

absence  of  fraud,  show  the  horses  to  have  been  worth  less  than  the'' 

agreed  price,  and  thus  abridge  the  Recovery,  as  it  would  only  establish 

an  inadequacy  of  consideration,  but  he  may  show  that  none  of  the ' 

horses  were  delivered,  and  thus  defeat  the  recovery,  or  he  may  show 

iliat  five  only  of  ten  horses  were  dielivered,  and  defeat  a  recovery ,pn» 

taiUo. 

r  Apply  the  doctrine  to  the  present  case.    Defendant,  according  to 

idle  testimony  offered,  purchased  ia  given  number  of  tons  of  hiiy,  at 

iH  given  price  per  ton,  and  gave  his- note  for  the  amount ;  thequan-. 
Vol.  LX  —  69 
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tity  when  weighed  proved  to  be  less  bj  a  number  of  tons,  which, 
multiplied  bj  the  price  per  ton,  equaled  t32 1.15. 
.  If  the  proffered  evidence  stopped  here,  defendant,  as  against  the 
plaintiff  (if  the  latter  took  with  notice),  would  have  been  entitled 
to  a  proportionate  reduction  upon  the  sum  called  for  by  the  note ; 
find  we  are  unable  to  see  how  defendant's  rights  are  abridged  by  the 
fact  that  the  parties,  not  knowing  the  quantity  of  hay,  agreed  that 
if  it  fell  short  of  the  estimated  or  supposed  quantity,  a  corresponding 
credit  should  be  given  on  the  note. 

We  are  of  opinion  the  judgment  of  reversal  heretofore  entered 
should  stand  as  the  judgment  in  the  case. 

Bblcheb  C.  0.,  and  Foote,  C,  concurred. 
.  The  CouBT. —  For  the  reasons  given  in  the  foregoing  opinion,  and 
in  the  opinion  of  Department  One,  the  judgment  and  order  are 
reversed,  and  cause  remanded  for  a  new  triaL 

The  following  is  the  opinion  of  Department  One  above  referred 
to,  rendered  on  the  27th  of  May,  1887. 

UcKiNSTBY,  J.  The  appeal  is  by  the  defendant.  In  his  answer 
the  defendant  averred :  '*  Defendant  alleges  that  said  note  was  made 
in  consideration  of  hay  purchased  of  said  T.  E.  Hughes  by  the  de- 
fendant; that  said  Braly  was,  at  the  time  of  such  purchase,  inter- 
ested with  said  T.  E.  Hughes  in  said  hay,  and  part  owner  thereof, 
and  was  and  is  interested  in  the  transaction  of  which  said  note 
forms  a  part,  and  is  not  an  innocent  purchaser,  before  maturity,  for 
value  of  said  note;  that  at  the  time  said  note  was  given  the  quantity 
of  hay  purehased  by  the  defendant,  as  aforesaid,  was  not  known  by 
]^ny  of  the  parties,  but  was  by  plaintiff  estimated  to  be  of  the  value 
of  said  note,  and  said  note  was  given  under  an  agreement  between 
the  parties  to  said  transactions,  at  the  time  said  note  was  given, 
that  if  said  hay,  when  the  number  of  tons  should  be  ascertained, 
should  ^ot  amount  in  value  to  the  face  of  said  note,  at  a  fixed  price 
per  ton,  that  then  a  rebate  and  credit  would  be  made  in  &vorof 
defendant  herein,  of  the  difference  between  the  actual  value  of  the 
!{^ay,  ascertained  as  aforesaid,  and  the  face  of  said  note;  that  the 
quantity  and  value  of  said  hay  was  ascertained  in  accordance  with 
aaid  agreement  to  be  $321.15  less  than  the  face  of  said  note.'' 
,  The  defendant  offered  evidence  of  the  facts  alleged  in  thetmswer, 
which  the  court  below  refused  to  admit,  and  in  effect,  charged  tilie 
jury  to  find  for  the  plaintiff.    In  Carter  r.  HamiUon,  Seld.  Notes, 
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251,  the  Court  of  Appeals  of  New  York  held  that  where  there  was 
a  sale  of  a  field  of  wheat  called  105  acres,  but  sold  subject  to 
measurement^  for  which  the  purchaser  gave  his  note,  estimating  it  at 
105  acres,  and  the  measurement  fell  short,  the  purchaser  had  a  clear 
right  to  deduct  for  the  deficiency,  on  the  ground  of  the  failure 
pro  tanto  of  the  consideration  of  the  note.  We  think  the  defendant 
here  should  have  been  allowed  to  prove  the  oral  contract  alleged  in 
the  answer.  The  evidence,  if  admitted,  would  not  have  varied  or 
contradicted  the  terms  of  the  writing  as  expressed  in  the  promissory 
note. 

The  defendant  does  not  deny  in  his  answer  that  he  made  just 
snch  a  contract  as  that  on  which  the  plaintiff  seeks  to  recover,  but 
alleges  that  the  assignor  of  plaintiff  at  the  same  time  entered  into  an 
engagement  on  his  part  which  was  subsequently  broken.  For  his 
damage  arising  from  a  breach  of  the  contract  of  the  vendor  of  the 
hay  the  defendant  is  entitled  to  recoup  in  an  actioa  brought  upon 
his  note.  In  Batterman  v.  Pierce,  3  Hill,  171,  it  was  held,  a  pro* 
missory  note  having  been  given  on  sale  of  wood,  that  in  an  actioq 
on  the  note  the  payor  was  authorized  to  prove  a  verbal  contempo* 
raneous  agreement  of  the  payee  (seller  of  the  wood),  that  if  the  wood 
was  burned  by  its  setting  fire  to  his  fallow,  he  would  guarantee  the 
purchaser  .against  any  damages  the  consequence  of  the  firing  of  his 
fallow.  Johnnon  v.  Oppenheim,  55  ,N.  Y.  28Q-293,  the  case  of 
Morgan  v.  Griffith,  L.  R.,  6  Ex.  70,  and  Erekine  v.  Adeane^  8  Ch^ 
App.  756)  were  said  to  be  within  the  rule  which  allows  a  '^  collateral 
agreement  made  prior  to  or  contemporaneous  with  a  written  a^ee^ 
ment,  but  not  inconsistent  with  or  affecting  its  terms,  to  be  given 
in  evidence."  The  question  is  very  fully  gone  into  in  Chapin  v. 
iK^on,  78  N.  Y.  74;  8.  c,  34  Am.  Rep.  512.  The  plaintiff  had 
sold  to  the  dt*fendant  certain  machines,  being ''breaker  feeders.'' 
A  contract  was  reduced  to  writing  and  signed  by  both  parties.  By 
its  terms  the  plaintiffs  agreed  to  sell  the  machines  of  certain  sizes, 
and  the  writing  contained  a  clause:  ''Terms,  cash  on  delivery, 
five  per  cent  commission  to  be  allowed  on  each  machine;  five 
sixty-inch  ami  four  forty-eight-inch  to  bo  delivered  as  soon  as  possi- 
ble, the  balance  in  thirty  days  thereafter."  The  amended  answer 
of  the  defendant  set  foi*th  a  parol  guaranty  to  the  effect  that  the 
machines  should  be  so  made  that  they  would  do  the  defendant's 
work  well  and  satisfactorily,  or  that  in  case  of  failure,  they  should 
be  taken  back,  and  not  paid  for.    The  answer  also  averred  that  the 
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inachines  were  so  badly  constructed  that  they  coald  not  be  made  to 
do  the  defendants  work  well  or  satisfactorily.  There  was  evidence 
on  the  part  of  the  defendant  to  sustain  the  averments.  The  court 
held  that  the  facts  alleged  and  proved  constituted  a  defense,  and 
that  the  oral  agreement  did  not  contradict  or  vary  the  written  con- 
tract. 

In  the  case  at  bar  there  is  nothing  to  indicate  that  the  promissory 
note  was  intended  to  express  the  whole  contract  of  the  parties. 
The  entire  contract,  as  alleged  in  the  answer,  was  that  the  vendor 
should  deliver  the  stack  of  hay,  estimated  to  contain  a  certain 
number  of  tons;  that  the  vendee  should  give  his  note  for  the  amount 
to  which  the  hay  would  come,  assuming  the  estimate  to  be  correct; 
but  the  vendor  agreed  that  if  the  hay  should  fall  short  he  would 
give  the  yendee  credit,  or  release  him  from  the  payment  of  a  pro- 
portionable sum.  If  all  the  promises  of  the  parties  had  rested  in 
parol;  if  the  vendee  had  agreed  orally  to  pay  a  certain  sum  at  a 
certain  time  if  the  hay  should  be  in  quantity  as  estimated,  but 
should  pay  ratably  less  if  there  should  be  a  deficiency, — ^he  could 
not  be  compelled  to  pay  the  whole  sum  named  if  the  quantity  did 
not  hold  out.  And  so,  if  the  whole  contract  of  both  parties  had 
been  reduced  to  writing.  **  Nor  (as  was  said  in  Baiierman  v. 
Pierce^  9upra)  can  it  make  any  substantial  difference  that  the 
undertaking,  of  one  party  has  been  reduced  to  writing  while  the 
engagement  of  the  other  party  remains  in  parol.'' . 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
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(190  in.  71 J 
Beer  is  not  necesaaiUj  an  "  intoxicsting  liqaor."  * 

ONVIGTION  of  selling  ''  intoxicating  liquor ''  to  a  minor.    Tht 
opinion  states  the  case. 


Bub&ns,  McCfaffey  d  Ames,  for  appellant.  ' 

* 

OeargB  Hunt,  attorney-general^  for  people. 

Gbaig,  J.  This  was  an  indictment  agadnst  Oharles  Hansberg^ 
for  a  violation  of  section  6  of  chapter  43  of  an  act  entitled  ^*  Dram- 
shops,^ which. is  as  follows  :  ''Whoever,  by  himself  or  his  agent 
or  servant,  shall  sell  or  give  intoxicating  liquor  to  any  minor,  with- 
out the  written  order  of  his  parent,  guardian  or  family  physician, 
or  to  any  person  intoxicated,  or  who  is  in  the  habit  of  getting  in- 
toxicated, shall,  for  each  offense,  be  fined  not  less  than  $20  nor 
more  than  tlOO,  and  imprisoned  in  the  county  jail  not  less  than 
len  nor  more  than  thirty  days.^  The  indictment  contained  six 
counts,  in  each  of  which  the  defendant  was  charged  with  selling 
intoxicating  liquor  to  a  minor,  in  violation  of  the  statute.    To  the 

*See  note,  58  Am.  Bep.  86.  .       ; 
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indictment  the  defendant  ple^e^  not  guilty,  and  on  a  trial  before 
a  jury  he  was  found  guilty  in'^manilefWd  form  as  charged  in  the 
second  and  third  counts  of  the  indictment.  The  court  overraled 
a  motion  for  a  new  trial,  and  entered  a  fine  of  tlOO  against  the  de- 
fendant for  each  offense  of  which  he  had  been  found  gailty. 

The  violation  of-,the«st^^u^  for  whioh  a  fine  is  impo^t*^  consists 
in  selling  or 'giriBg^-mtt>ziteting  liquoi*s'  to  •^a' milior^  wUhont  the 
written  consent  of  the  parent,  etc.  What  was  intended  by  the 
term  *' intoxicating  liquors/'  as  used  in  the  section  under  which 
the  indictment  was  passed,  will  be  found  in  section  1  of  the  act,  as 
follows :  **  That  a  dram-shop  is  a.place  where  spirituous  or  vinous 
or  malt  liquors  are  retailed  by  less  quantity  than  one  gallon,  and 
intoxicating  liquors  shall  be  deemed  to  include  all  such  liquors 
within  the  meaning  of  this  act.**  Here  the  defendant  was  indicted 
for  selling  to  a  minor  intoxicating  liquor — that  is,  spirituous,  yinons 
or  malt  liquor.  It  was  not  proven  on  the  lirial  of  the  cause  that 
the  defendant  had  sold  spirituous,  yinous  or  malt  liquors,  or  lager 
beer,  but  the  proof,  and  only  proof,  was  that  he  had  sold  *'  beer/' 
No  eyidence  whatever  was  offered  or  admitted  for  the  purpose  of 
explaining  or  showing  what  !'*  beer''  was  made  of,  or  what  its  char- 
acteristics were,  or  whether  it  was  malt,  vinous,  spirituous  or  in- 
toxicating,.;. Onfall,  these  matters  the  jury  were  left  without  evi- 
dence and  entirely  in  the  dark.  Under  such  oireumstances,  waa 
the  court  authorized  in  instructing  the  jtiry,  as  was  done,  that 
they  should  find  the  deftodant  guilty,  if  they  found  from  the  avi- 
dence  that  he  sold  intoxicating  liquors,  as  charged  in  the  second 
and  third  counts  of  the  indictment 

It  is  a  familiar  rule  that  instructions  must  be  based  upon  the 
evidence,  and  unless  there  was  some  evidence  before  the  jury  that 
the  defendant  had  sold  intoxicating  liquors,  it  was  error  to  so  in- 
struct; as  an  instruction,  where  there  is  no  evidence  whatever  upon 
which  it  can  be  predicated,  is  calculated  to  mislead.  It  was  notf 
enough  for  the  people  to  prove  merely  that  the  defendant  sold' 
''beer"  to  a  minor,  because  section  6  of  the  Dram-shop  Act  was 
only  violated  by  a  sale  of  intoxicating  liquors,  and  what  is  included 
in  and  known  as  "  beer,"  is  not  necessarily  an  intoxicating  liquor. 
In  Webster's  Unabridged  Dictionary  we  find  the  following  defini- 
tion of  the  word  ''beer:"  "1.  A  fermented  liquor,  made  from 
any  malted  grain,  with  hops  and  other  bitter  flavoring  matters. 
2.  A  fermented  extract  of  the  roots  and  other  parts  of  various 
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plants,  as  sinraoe,  ginger,  sassafras,  etc.  Beer  has  different  names, 
as  small  beer,  ale,  porter,  brown  stout,  lager  beer,  etc.,  according  to 
its  strength  or  other  qaalities.'V 

From  the  definition  of  the  word  ''beer,"  given,  can  it  be  said 
that  the  article  purchased  was  an  intoxicating  liquor  ?  Suppose 
the  **  beer  ^  purchased  was  made  of  spruce,  of  ginger,  or  sassafras, 
according  to  the  definition  of  Webster  it  would  have  been  beer,  nnd 
yet  not  an  intoxicating  liquor,  and  the  statute  would  not  have  been 
violated  by  its  sale;  I'he  fact  is  beyond  dispute  that  there  are  dif- 
ferent kinds  of  beer.  Some  are  intoxicating,  others  not.  Whether 
beer  which  may  be  sold  in  a  given  case  is  malt  or  intoxicating  beer, 
or  ginger  or  root  beer,  or  some  other  of  the  yarious  kinds  of  beer 
which  are  known  not  to  be  intoxicating,  is  always  a  question  of 
fact,  to  be  determined  from  the  evidence  introduced  on  the  trial. 
Our  statute  does  not  prohibit  the  sale  of  beer.  If  it  did,  it  would 
be  sufficient  for  the  prosecution  to  prove  a  sale  of  beer,  just  as  was 
done  in  this  case.  But  unless  the  language  is  to  be  disregarded, 
the  statute  prohibits  the  sale  of  intoxicating  liquor,  and  when 
beer  has  been  sold,  it  is  necessary  to  show,  by  the  evidj^nce,  that 
the  article  sold  falls  within  the  prohibition  of  the  statute,  other- 
wise a  conviction  cannot  be  sustained.  Had  the  proof  been  thai 
the  beer  was  intoxicating,  as  held  in  Ood/reidson  v.  People^  88  IlL 
284,  or  that  it  was  lager  beer,  as  ruled  in  Bandalow  v.  People,  90 
IlL  218,  the  instruction  would  have  been  proper,  and  the  convic- 
tion right  But  such  was  not  the  case.  The  following  authorities 
are  in  point  on  the  question  involved:  Lathropy.  State,  50  Ind. 
555;  Klare  v.  State,  43  Ind.  435;  State  v.  Chappel,  116  Mass.  7; 
Commonwealth  v.  Bias,  116  Mass.  56;  State  v.  Starr,  67  Me.  243; 
State  Y.  Watt,  34  Me.  165;  StaU  v.  Riddle,  54  N.  H.  379;  Kim^. 
State,  79  Ind.  488. 

In  the  last  case  cited,  under  an  indictment  which  charged  that 
defendant  unlawfully  gave  to  a  person  under  the  age  of  twenty-one 
years  intoxicating  liquor,  where  the  gift  was  proven  to  be  **  beer,^^ 
quoting  from  a  former  case,  the  court  said:  ''  Beer  may  be,  but  is 
not  necessarily  a  malt  liquor,  and  may  not  be  intoxicating.  It  de- 
volves on  the  State  therefore  to  prove  that  the  beer  sold  was  eitha  > 
a  malt  liquor,  or  that  it  was  in  fact  intoxicating  liquor.  Neither 
of  these  facts  could  be  presumed,  or  judicially  recognized.''  The 
other  cases  cited  will  also,  upon  examination,  be  found  to  be  in 
harmony  with  the  views  we  have  expressed. 
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The  rule  here  indicated  impoees  no  hardship  upon  the  proseca* 
tion.  If  the  beer  sold  in  this  case  was  malt  or  intoxicating  liquor^ 
that  fact  might  have  been  proven  by  a  single  question  propounded 
to  the  witness  on  the  stand.  Under  the  eTidence,  as  shown  by  the 
record,  we  think  the  first  instruction  given  for  the  people  was  cal- 
culated to  mislead  the  jury* 

The  judgments  of  the  Appellate  and  Circuit  Courts  will  be 

versed,  and  the  cause  remanded. 

Judgmmit  rwmrMJL 

ScoiT,  C.  J^.  and  Shxldok,  J.^  dissenting. 


MoAKVirurT  v.  MoAsrifiruT. 
(uoni.s6.) 

9tahUeofflratUU — raHfieaHan, 

Under  a  ststato  thai  "  marriage  shall  be  deemed  a  rerooatlon  of  a  prior  wiU,** 
sach  a  will  is  abaolately  revoked  as  to  all  persons  hj  marriage. 

An  oral  ante-naptial  agreement  bj  a  woman  to  renounce  all  interest  in  her 
Intended  husband's  estate  after  his  death  is  void  under  the  statute  of  frauds. 
and  is  not  made  valid  by  the  subsequent  marriage,  nor  bj  her  executing, 
after  marriage,  a  written  agreement  to  that  effect,  purporting  to  hare  been 
executed  before  marriage. 


B 


ILL  to  contest  a  will  and  for  partition.    The  opinion  states  the 
caiae.    The  defendant  had  judgment  below.. 


Geo.  A.  Anderson  and  Bonney  d  Waodsytor  appellant. 

J.  N.  Sprigg,  for  appellee. 

MuLKET,  J.  Samuel  McAnnulty,  a  widower,  well  advanced  iir 
life,  on  the  19th  of  September,  1882,  made  his  last  will  and  testa- 
ment, by  which  he  disposed  of  all  his  estate,  real  and  personal,  among 
his  children  and  grandchildren.  The  dispositions  of  the  will  were 
much  more  favorable  to  some  of  the  devisees  than  to  others  stand- 
ing in  the  same  relation  to  the  testator  but  for  the  purposes  of  the 
questions  to  be  considered  this  general  reference  to  the  inequalities 
of  the  will  is  all  that  is  necessi^ry.  Ou  the  18th  of  October  of  the 
following  year,  the  testator  intermarried  with  Margaret  Thompson^ 
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who  had  a  tt^rm  and  other  property  of  her  own^  and  a  number  <tf 
l^ro wn  children  by  a  former  hasband.  On  the  26th  of  October,  1885» 
McAnnolty  died,  leaving  his  widow,.  Margaret  Mc Annalty»  and  the 
dcTieeee  under  the  will,  himaurviTing.  The  will  having  been  admits 
ted  to  probate,  Jamea  A.  McAnnalty,  a  grandson  of  the  testator^ 
and  one  of  the  appellants  herein,  filed  a  bill  in  the  Circuit  Oonrt  of 
Adams  county  to  contest  the  will,  and  praying  for  a  partition  of  th# 
real  estate  of  which  the  testator  died  seised,  according  to  the  statute 
of  descents.  To  this  bill,  the  widow,  and  all  the  devisees  under 
the  will  except  the  complainant,  were  made  defendants.  After  the 
answers  were  in  and  replications  filtd,  the  court  ordered  an  issue  at 
law  to  be  made  up  as  required  by  the  statute,  which  by  agreement 
•oi  parties  was  tried  by  the  court  without  a  jury.  The  court,  upon 
bearing  the  proofs,,  sn^ined  the  will,  and  entered  a  decree  dismiss- 
ing the  bill,  from  which  the  complainant  and  widow  have  appealed 
to  thia  court. 

The  contention  of  appellants  is,  that  the  marriage  of  the  testator 
•subsequent  to  the  making  of  the  will  operated  as  an  absolute  revoca^ 
tion  of  it,  to  the  same  extent  as  if  the  testator  had  deliberately 
revoked  it  by  cancellation.  On  the  other  hand,  as  we  understand 
<x>un8el,  it  is  claimed  that  a  subsequent  marriage  revokes  a  will  as 
to  the  party  marrying  the  testator  or  testatrix,  and  as  to  the  issue 
of  such  marriage,  only.  If  the  latter  position  is  the  correct  one,  ik 
is  quite  cleai  the  complainant  has  no  such  interest  in  the  subject- 
matter  of  the  suit,,  particularly  the  land  sought  to  be  partitioned, 
as.  will  enable  him  to  maintain  the  bill.  The  will  gives  him  #500  in 
money,  but  no  interest  whatever  in  real  estate.  The  right  of  com- 
plainant to  have  it  partitioned  is^  rested  solely  upon  the  hypothesis 
that  the  marriage  of  his  grandfather  operated  as  an  absolute  revoca- 
tion of  the  will,  and  that  by  reason  thereof  the  land  in  question: 
became  intestate  property. 

If  section  10,  chapter  39,  of  the  Revised  Statutes,  which  has  been 

m  force  since  187:3,  is  to  be  given  effect  according  to  the  letter  of 

the  act,  and  what  would  seem  to  be  its  manifest  import,  it  ia  difficult 

to  escape  the  conclusion  which  appellants  draw  from  it.  That  section, 

iifter  providing  for  the  case  of  a  child  being  born  to  a  testator  after 

the  mjtking  of  a  will,  which  has  no  bearing  at  all  upon  the  question 

now  under  cgnsideration,  thea  Qonclndes  in  these  words  :    ''  And  a 

marriage  shall  be  deemed  a  revpcation  of  a  prior  will."    We  hava 

act  been  able  to*  find,  nor  have  we  ;been  referred  to,  any  provision 
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itk  the  BUtate  which  modi&^dC'd^HiMits  this' plain  and  nneq\ltii^* 
06a3  -  declaration  of  the  le^filaiure^  The  only  case  cited'  niv'he't^ 
this  qae^tidn  wa^s  raised^  since  theHaet  of  187:iS,  is  lu^re^'Tulhr; 
99'IIL  99.  In  that  case  the.  ezeob^ion  of^  the  will,  and  subse- 
^ent  marriage,  both  oocatrad  before  the  act  t>f  187:2  wedt'  into 
effect,  though  the  testatl^z  did  not  die  till,  afterwahl.  'It 
being  insisted  there,  as  jt  is^  here,  that  under  the'  act  ^f  1879 
the  subsequent  marriage  operated  '^as  -  an  absolute  TevddBtion  *  of 
the  will,  this  court,  in  disposing  of  the  question,  said  :  ^  tt 
b  finally  insisted,  that  there  ^is  here  a  statutory  revocation  of  the 
will,  by  force  of  the  sititutd  rf  4872;  •  ♦  •  ♦  'that  <a  marriage 
shall  bextoeniped  ivsfeyo^ation'cff  a  pri^^^  that  as  the  will  di^ 

not  take  effe6t^  nor/ivdr^  any  rights  acquired  under  it,  until  the 
testatrix's  death,  its  Vatidity  depends  upon  the  law  as  it  then  stood 
at  the  time  of  her^leath;  'that'th&  statute,  though  passed  iEifter  the 
making  of  the  will,  takes  effect  upon  it  precisely  as  though  the  laW 
had  been  passed  ;befdi^itfS''executi6^.^'  The  court;  after  drsbussing 
at  some  lenj^th  the  question  whether  tlie  act  ciled  should  be  ex* 
tended  to  a  w^ll  executed  before  its  passage,  finally  held  that  it  did 
ikot.  Kow»  if  the  oonstrdctiou  then  contended  for,  and  at  present 
<)ontended  for  by  appellants,  is  not  the  true  one,  much  time  and 
labor  might  ha^  beeti  saved  in  that  case  by  simjply  saying  so,  in« 
gtead  of  entering  into  aft  extended  argument  to  show  the  statute  of 
1872  did  not«pply.         * 

«  The  eighteenth  section  of  chapter  26^  1  Vict,  passed  in  1837,  pnK 
Tides  ''  that  every  will  made  by  a  man  or  woman  shall  be  revoked  by^ 
his  or  her  marriage,  except  a  wilt  made  in  exercise  of  a  power  of  ap* 
pointmeiit,  when  the  real  or  personal  estate  thereby  appointed 
would  not,  in  default  of  such  appointment,  pass  to  his  or  her  heir, 
ouBtom$ry  heir,  executor  or  -administrator,  or  the  person  entitled 
as  his  or  her  next  of  kin,  under  the  statute  of  distribution/' 
While  we  have  found  no  English  case  construing  this  provision, 
which  wo  can  account  for  only  on  the  ground  that  the  language  is 
so  plain  that  no  one  has  over  questioned  the  plain  import  of  the 
language  used,  yet  Jarman,  in  his  work  on  Wills  (voL  1,  star  page 
129),  in  referring  to  this  provision,  expressly  declares,  'Hhat  un^ 
less  in  the  expressly  excepted  cases,  marriage  alone  will  pruduoe 
absolute  and  complete  revocation  as  to  both  real  and  personal 
estate,"  etc.  A  like  statute  was  passed  in  1850  by  the  Virginia 
legislature;,  and  Lomax,  ti^  his  Digest  {voL  3,  p.  148),  says  of  it,  in 
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sabBtiiiice^/  YfhAt  is  said  i)j  Jalroian  in'  respedt^  td  ttie  ^itisb  act.  See 
«lso  Plmup^^\.^WmdbridffB,  19  Glratt.  832:  '  l^he  iadfoption  <a  tHk 
|m>i48ioi^m  England  and 'in  some  of  tbi^  S<»(ii9s-6f  this  <;odnt^ 
doabtless  had  its  origin^  in  party  in  the  diversity  of  the  ralings  of 
tlid  ooartsand  the  conflict  of  opinion  %ith  resp^t  to  the  revoca- 
tion of  wills  by  Jmplicaticm,  on  account' of  mairi^y  birth  of  iasne/ 
etc  -   .  -1 

With  certain  ezoeptiont  and  limitations,  the  genetal  rule  at  com- 
tnon  law  undoubtedly  is,  that  marriage,  alone,  ot  ek  feme  sble,  re- 
vokes, by  implication,  a  prior  will,  except  when  it  operates  as  aii 
appointment  under  a  power,  and  ^6&pt  Hbo  in  those  States,  iti^ 
eluding  our  own,  where  the  property  rights'  of  a  married  woman 
are  put  upon  the  same  footing  as  those  of  married  men.  '  This  ruici 
is  rested  on  the  distinct  ground  that  marriage>  i^  th^  case  of  a 
woman,  destroyed  the  ambulatory  nature  of  the  will,  and  left  ft  lio 
longei  subjecttothe  wife's  control;  wM^^h  is  contrary  to  th^tery  na- 
ture of  a  wilL  •  These  consequences  necedsa^y  resttlted  from  the 
common-law  doctrine  that  the  legal  e^istehcd  c^  the  wife,  durinj^ 
coverture,  was  merged  in  that  of  her  iicisbandv  "As  to  !t  man,  maH 
riage  fdone  woald  not  revoke  a  prior  will.  It  i^uii^  both  msu^ 
riage  and  birth  of  issue.  The  retodation,  even  from- these  circuraP 
stahcei^  by  the  common  law,^  does  not  universally  fbUew.  Pre^ 
8umptively«  it  does,  and  in  the  absence  of  kny  thing  to  •  the^  eoiy^ 
trary,  they  will  be  held  to  have  that  e£Fect.  The  retisen  of  thO 
rule  16,  by  the  earlier  authorities^  based  up<^  a  presumed  change 
lu  the  testator's  intentions,  caused  by  the  complete  change  of 
his  situation,  resulting  from  marriage  and  birth  of  issue.  This 
logically  led  to  the  practice  of  receiving  evidence  tending  to  rebut 
the  presumption  which  necessarily  involved  the  subject  in  more  or 
less  uncertainty.  Brady  v.  'OuM^  Dougl.  31 ;  Ooodtith  v.  Oitaaf; 
2  U.  Bl.  bi'Z.  But  the  receiving  of  such  evidence  was  never  fully 
concurred  in  by  the  profession,  and  was  finally  rejected  by  the 
courts.  Jtarsion  v.  Boe^  8  Ad.  &  El.  14.  In  this  state  of  the  law 
the  provision  in  the  British  statute,  above  cited,  was  adopted,  and 
quite  a  number  of  the  States  of  the  XJnion>  including  our  own,  hav^ 
enacted,  with  some  diversity,  similar  provisions.  '  The  decisions  of 
this  6ourt,  based  upon  the  law  as  it  stood  before  the  act  of  187*^,r 
will  be  found  to  have  taken  the  most  advanced  ground  in  favor  of 
implied  revocation  of  wills  from  marriage,  as  will  fully  appear  from 
the  cases  of  T^ler  v.  Tyler,  19  111.  151;. American:  Board r.  Nelsotiy 
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73  111.  564,  and  DurjfM  t.  Duryea,  85  111.  4U  The  moflt  aocnrate 
presentation  of  the  law  on  the  sabject,  as  it  existed  before  the  act 
of  1872,  is  found  in  the  opinion  in  the  TulUr  case,  79  111,99,  above 
«ited. 

In  view  of  the  advanced  position  taken  by  this  coart  apon  the 
^abject,  if  the  statute  of  1872  is  to  have  any  effect  at  all,  a  marriage 
«ince  its  adoption,  whether  of  a  man  or  woman,  must  operate,  per 
.M,  as  a  revocation  ol  a  prior  will,  and  so  we  hold. 

As  respects  the  appellant,.  Mrs.  McAnnuIty,  it  is  claimed  by 
appellees  that  there  was  an  ante-nuptial  agreement  between  her  and 
the  testator,  wherein  for  a  valuable  consideration  she  released  and 
relinquished  all  interest  in  said  claim  to  the  testator's  estate,  in  the 
•event  of  her  surviving  him,  and  that  consequently  she  now  has  no 
interest  in  the  estate.  On  the  hearing,  an  agreement,  bearing  date 
the  —  day  of  October,  1883,  and  purporting  to  have  been  signed  by 
lx>th  the  parties,  was  put  in  evidence,  which  if  executed  by  ber 
before  the  marriage  we  think  fully  sustains  the  claim  of  appellees. 
It  is  not  preteuded  however  that  it  was  executed  by  either  of  the 
parties  before  the  marriage;  but  appellees  insist,  tbat  although  the 
written  contract  was  not  signed  until  after  that  time,  yet  the  terms 
•of  it  are  identical  with  those  of  the  verbal  agreemeot  made  before 
the  marriage,  and  that  it  should  therefore  be  given  the  same  effect 
.as  if  it  had  been  signed  before  the  marriage.  Appellants  deny  tbat 
4iny  such  agreement  as  that  embodied  .in  the  instrument  was  in  fact 
made.  They  also  deny  that  the  instrument  in  question  was  ever 
.signed  by  Mrs.  McAnnuIty  or  by  any  one  for  her,  anthoriaed  to 
•do  so. 

The  instrument,  by  its  very  terms,  implies  an  execution  of  it 
before  the  marriage,  such  terms  not  being  applicable  to  a  post-- 
nuptial contract,  even  if  that  kind  of  a  contract  could  be  of  any 
^vail,  a  question  which  does  not  arise  here.  The  defense  of  ap- 
pellees rests  upon  an  alleged  ante-nuptial  written  agreement  Aa 
this  instrument  was  not  executed  until  about  a  month  after  the 
marriage,  it  is  clear  that  if  any  agreement  existed  before  or  at  the 
time  of  the  marriage,  it  was  a  mere  verbal  agreement,  and  as  such, 
it  is  obnoxious  to  the  statute  of  frauds.  The  first  section  of  chapter 
^9  of  the  Bevised  Statutes,  among  other  things,  declares  **  that  no 
action  shall  be  brought  whereby  to  charge  *  *  *  any  person 
upon  any  agreement  made  upon  consideration  of  marriage.''  This 
4fcllpged  ante-nuptial  agreement  clearly  comes  within  the  provision 
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of  this  section  and  the  statute  must  be  giren  effect  unless  some- 
thing has  occurred  to  take  the  case  out  of  its  operation.  The  sign- 
ing  of  the  written  instrument  after  the  mahiage  can  be  regarded, 
at  the  veryfarthesty  as  nothing  more  than  a  mere  acknowledgment, 
in  writing,  of  the  terms  of  the  preyious  verbal  agreement,  and  this 
certainly  does  not  meet  the  requirements  of  the  statute,  for  the 
simple  reason  the  statute  requires  the  contract  itself  to  be  in  writ- 
ing. The  case  is  unlike  that  of  an  express  trust,  which  is  onl]r 
required  to  be  **  manifested  and  proved  "  by  some  writing.  Doubt- 
less a  verbal  antenuptial  agreement  might,  under  special  circum- 
stances, be  enforced  in  equity,  in  order  to  prevent  the  party  invok- 
ing the  statute  from  perpetrating  a  fraud  upon  the  other  party* 
Thus  if  in  this  case,  Mrs.  MoAnnulty  had  by  some  artifice,  trick  or 
device  prevented  the  contract  from  being  reduced  to  writing,  and 
had  received  any  substantial  benefits  from  it,  so  that  it  would  have 
operated  as  a  fraud  upon  the  testator,  we  have  no  doubt  of  the 
power  of  a  court  of  equity  in  snch  case  to  afford  the  proper  relief, 
notwithstanding  the  statute,  on  the  general  principle  that  the  statute 
is  never  to  be  so  expounded  as  to  make  it  a  mere  instrument  in  con- 
summating a  fraud  upon  the  party  against  whom  it  is  invoked. 
J$Nkhis  V.  Eldridge^  3  Story,  181;  3  Pom.  Eq.  Jur.,  g  9^1. 

That  marriage  is  not  sufficient  to  take  such  an  agreement  out  of 
the  statute  is  clearly  established  by  an  unbroken  current  of  author- 
ity. Crane  y.  Gough,  4  Md.  316;  Henry  v.  Henry,  27  Ohio  St. 
\2i  ;  Fhurier  v.  Plourier,  29  Ind*  564 ;  Brawny,  Conger,  8  Hun, 
6i5  ;  Finch  v.  Finch,  10  Ohio  St  501  ;  Hackney  v.  Hackney,  8- 
Humph.  452 ;  Wood  v.  Savage,  2  Doug.  816  ;  Lloyd  v.  Fulton,  91 
U.  8.  479. 

With  respect  to  the  written  instrument,  there  is  a  sharp  conflict 
in  the  testimony  as  to  whether  Mrs.  McAnnulty  ever  signed  it. 
The  evidence  in  support  of  the  hypothesis  that  she  did  consists 
mainly  of  alleged  admissions  on  her  part,  testified  to  in  the  main 
by  persons  interested  in  sustaining  the  will.  She  swears  positively 
that  she  never  either  signed  it  herself,  or  authorized  anyone  else  to 
sign  it  for  her.  No  one  swears  to  having  seen  her  sign  it,  nor  is 
her  name  to  it  shown  to  be  in  her  handwriting.  Indeed  in  our 
judgment  the  decided  weight  of  evidence  shows  she  could  neither 
read  nor  write,  and  consequently  conld  have  no  handwriting.  S)ie 
not  only  swears  this  herself,  but  it  is  testified  to  by  her  grown 
daughters,  and  her  neighbors  who  had  had  occasion  to  do  business* 
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with  or  for  her.  Besides  this  a  number  of  documents  and  instru- 
ments executed  by  her,  and  extending  back  to  a  period  long  before 
her  marriage  with  McAnnuIty,  were  put  in  evidence,  from  which 
it  appears  she  uniformly  executed  such  instruments  by  making  a 
croiss  mark  between  her  christian  and  surnames,  as  is  usually  done 
by  those  who  cannot  write. 

There  are  other  features  in  the  eyidence  fayorable  to  appellants 
which  are  worthy  of  notice,  but  we  do  not  feel  at  liberty  to  extend 
the  discussion  further,  as  it  sufficiently  appears,  from  what  we  have 
already  said,  the  law  is  with  appellants. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  remanded 
fpr  further  proceedings  in  conformity  with  the  views  here  expressed. 

Deor0$  r$p$r96tL 


Blooxikotok  Mutual BssrEPiT  Assogiatiok  v.  Blub. 

(ISO  III.  m.) 

InmrancB — life  —  irUerest  —  cutignment  hy  ihiur&d  to  one  loUhout  inlermL 


nUPPIOIBNTLY  reported,  58  Am.  Rep.  852. 


Boot  v.  SiKKOOK. 

(hrpoToHon — lUoekhoMer't-UafnUt^. 

Under  A  bank  charter  providing  that  stockholders  "shall  be  Indi  vidoallj  liable 
to  the  amount  of  their  stock  for  all  the  debts  Of  the  corporation,"  Mtf.  (1)' 
that  the  liability  reaches  to  the  nominal  valne  of  the  stock,  and  not  merely 
to  the  anpaid  balance  on  stock  subscriptions;  (2)  that  the  stockholder  is  liable 
although  he  was-not  a  stockholder  when  the  creditor's  pauseof  action  aocrued. 

ACTION  to  enforce  stockholder's  individaal  liability.  The  opinion 
states  the  points.     The  plaintiff  had  judgment  below. 

Sibley  £  Pope  and  A,  Wheat,  for  appellant 
TT.  McFadon,  for  appellee. 
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Boot  T.  Sin  nock. 

jScHQLFiELD,  J.  We  have  caref  ally  coDsidered  the  qaestionis  disn 
•eussed  in  the  printed  argamento  before  us,  and  we  concur  in  the 
<M>nclti8ion8  reached  by  the  Appellate  Court. 

First.  The  contention  of  ap{>elLint  is,  that  the  liability  imposed 
by  the  seyenth  section  of  the  charter  of  the  Union  Baink  of  Quincy^» 
upon  the  stockholdeni,  ia  simply  to  pay  the  creditors  of  the  bank 
the  balance  nnpaid  upon  subscriptions  for  stock.  The  language  of 
the  seventh  section,  afiFecting  this  question,  is:  Provided  also  that 
the  stockholders  in  this  corporation 'shall  be  individually  liable,  ta 
the  amount  of  their  stock,  for  all  debts  of  the  corporation;  and  suck 
liability  shall  continue  for  thineer- mdnths  srfter  the  transfer  of  any 
stock  on  the  books  of  the  corporation.'^  The  plain  and  obvious 
meaning  of  this  language  is,  to  our  minds,  the  stockholders  are 
liable  to  creditors  for  their  debts,  to  an  extent  measured  by  thef 
amount  of,  their  stock.  Omitting  the  clause  expressing  the  extent  o£ 
liability,  aud  we  haye  this:  ^'IThe  stockholders  in  this  corpora-i 
tion  shall  be  indvidoally  liable  fo^  all ,  debts  of  the  corporation,  a 
If  this  were  all,  their  liability  Would  be  unlimited— they  would) 
be  absolutely  liable  for  all  (}ebts  of  the  corporation.  The  in-' 
tention  however  is  to  limit  that  -  liability;  but  to  what  extent  fi 
The  answer  is :  *-*  To  the  amount  of  their  stock  "-r  not  to  the  amounta 
unpaid  upon  theinst^Ook^  Tlje^^ language-  makes  the  liability  because^ 
of  thefiK'tof  l)eingstookholders,  and  not  because  of  thefactof  being^ 
debtors  of  the  corponrtioin.  If  the  liability  intended  was  simply  to 
pay  the  creditor  the  amount  due  the  corporation,  what  would  hav^ 
been  more  natural  and  easy  than  to  have  used  just  that  language  S 
The  difference  betweeoi  a  stockholder  and  a  debtor  for  unpaid  stock 
is  recognized  in  several  of  the  sections,  and  so  was,  at  the  time,  in 
the  legislative  mind,  and  it  must  therefore  be  presumed  that  Words 
expressing  the  one  would  not  have  been  need  to  express  the  other,' 
in  this  instance.  Thus  in  section*  3;.^  majority- ol  th&  corporators*, 
are  required  to  designf^te  a  timer  dn4'place  for  the  first  lelection  of) 
the  directors  of  said  cotporation  f^  by  the  pdrties  subscribing  for  the 
capital  stock  thercSof,  and  eachsharejof  stock  so  subscribed  for  shalK 
be  entitled  to  one  vote.''  By  section  4,  '^  the  payment  of  the  stocb 
so  subscribed  shall  be  made  and  completed  by  the  subscribers  at  snob 
time  an^.  manner  f^  the  said  directors  shall  prescribe..''  By  section. 
14,  ''the  directors  shall  have  the  right,  in  case  that  any  stockholder 
shall  fail  to  pdy  tiny  instailment  for  thirty  days  after  a  call  thereof, 
*    *    *    to  declare  the  dtbck  forfeited  to  the  corporation,    ♦    *    % 
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or  *  *  *  sae  for  and  reoover  the  entire  amount  of  subscriiK 
tion  remaining  unpaid/'  By  section  5,  ''no  subscriber  of  the 
stock  *  *  *  shall  hare  the  right  to  vote  at  the  first  election  of 
the  directors  unless  he  shall  have  paid  ten  per  cent  of  the  amount 
subscribed,  *  »  «  norsball  any  subscriber  or  stockholder  have, 
at  any  time,  the  right  to  vote  at  any  election,  held  by  virtue  of  this 
act,  who  shall  be  in  default  to  the  corporation  for  any  payments, 
either  in  stock  held  by  him,  or  otherwise/'  And  by  section  10,  ''in 
all  elections  of  directors,  and  in  deciding  all  questions  at  meetings 
of  stockholders,  each  stockholder  shall  be  entitled  to  one  vote  for 
each  share  ;  *  *  *  and  no  stockholder  whose  liability  is 
past  due  shall  be  allowiBd  to  vote/'  In  no  instance  is  the 
word  ''stock''  used  in  the  sense  of  a  debt  or  obligation  due  from 
the  stockholder,  but  it  is  at  all  times  used  to  express  the  idea  of  prop- 
erty in  the  corporation  — what  may  be  the  subject  of  a  debt,  it 
is  true,  but  is  not  itself  a  debt,  any  more  than*  is  any  other  property. 
And  in  this  connection  we  will  observe,  that  we  are  unable  to  appro-' 
ciate  the  distinction  which  counsel  seek  to  draw  between  the  words, 
"  liable  to  the  amount  of  their  stock/'  and  the  words,  "  liable  in  a 
sum  equal  to  the  amount  of  their  stock,"  which  is  frequently  found 
in  similar  charters,  they  conceding,  as  we  understand  their  posi- 
tion, that  on  the  authority  of  decided  cases,  if  the  latter  language 
had  been  here  used,  their  client  would  be  lii^l0,  as  held  bj 
the  lower  courts.  But  since  the  words, "'to  the  amount  of 
their  stock,"  in  no  view  mean  the  thing  which  is  itself  to  be  paid 
to  the  creditor,  but  are  in  every  view  simply  used  to  express  the 
measure  by  which  the  sum  of  money  of  which  the  creditors  may 
enforce  payment  is  ascertained,  "  liable  to  the  amount  of  their 
stock"  is  but  stating  elliptioally  what  is  fully  stated  by  the  words, 
'' liable  in  a  sum  equal  to  the  amount  of  their  stock/'  Liable  to* 
an  amount  can  mean  only  liable  to  pay  a  sum  which  reaches  or 
comes  up  to,  or  in  short  equals  the  great  amount.  So  here,  the^ 
nominal  or  face  Talue  of  the  shares  of  stock  is  $100  each;  and  if  A.' 
have  two  shares,  we  say  the  amount  of  his  stock  is  $'^00,  the  nomi-' 
nal  or  face  Talue  of  his  stock.  And  therefore  to  my  that  he  is  liable 
to  the  amount  of  his  stock,  for  the  debts  of  the  corporation,  is  only 
another  form  of  saying  that  he  is  liable  to  the  amount  of  $200  for 
the  debts  of  the  corporation.    * '-"  -  • 

Counsel  for  appellant,  by  contehdiflg  that  the  liability  of  their 
client  is  only  for  the  amount  of  his  unpaid  indebtedness  on  his  sub-^ 
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8cription  for  stock,  impliedly  concede  the  correctness  of  this  con- 
structioD,  for  if  he  be  thus  liable,  the  words  '*  liable  to  the  amount 
of,''  must  be  held  to  mean  liable  in  a  sam  eqaal  to  the  amount  of 
the  balance  unpaid  on  his  subscription  for  stock.  The  same  ne- 
cessity for  comparison,  and  the  same  words  of  comparison  equally 
apply  in  either  view,  the  only  difference  being  that  the  measure  or 
standard  by  which  the  comparison  is  to  be  made  is  in  one  view  the 
nominal  or  face  value  of  his  stock,  and  in  the  other,  the  nominal 
or  face  value  of  the  amount  unpaid  on  his  subscription  for  stock. 

But  this  ought  not  now  to  be  regarded  an  open  question  in  this 
court.  We  have  in  numerous  cases,  without  much  discussion,  it  is 
true,  held  or  assumed  that  language  of  the  same,  or  substantially 
the  same  import  meant  what  we  have  indicated,  in  our  opinion 
this  means.  Culver  v.  Third  Nat.  Bank  of  Chicago,  64  111.  528; 
TihbalU  v.  Libby,  87  111.  142;  Bromhy  v.  Goodwin,  95  111.  >118; 
WificochY.  Turpin,M  111.  141;  Harper  y.  Union  Man/.  Co,,  100 
IlL  225;  Batnes  v.  Doris,  102  IlL  350;  Thompson  v.  Meisser,  108 
IlL  362;  Queenan  v.  Palmer,  117  IlL  619.  And  the  same  con- 
struction has  been  placed  upon  like  language  in  New  York  and 
Pennsylvania.  Slee  v.  Bloom^  20  Johns.  683;  Briggs  v.  PennimaUy 
8  Cow.  395;  Bank  of  Poughkeepsie  v.  Ibbotson,  24  Wend.  473; 
Mailer  of  JEmpire  City  Bank,  18  N.  Y.  218;  Law^s  Appeal,  105 
Penn.  St.  57;  s.  c,  51  Am.  Bep.  166. 

iSecond.  The  next  question  is,  should  it  affirmatively  appear  that 
appellant  was  a  stockholder  when  the  cause  of  action  accrued,  or  is 
it  sufficient  that  he  was  a  stockholder  when  suit  was  brought  P  la 
our  opinion,  it  is  sufficient  that  appellant  was  a  stockholder  when 
suit  was  brought  The  liability  is  because  of  being  a  stockholder, 
that  is,  because  of  the  ownership  of  stock.  Wheelock  v,  Xosl,  77  IlL 
298.  As  was  said  in  Brotim  v.  Hitchcock,  36  Ohio  St.  681,  "  the 
expression,  'all  stockholders,'  must  be  regarded,  in  the  Absence  of 
any  legislative  indication  to  the  contrary,  as  including  not  only 
those  who  were  such  at  the  time  the  indebtedness  ivas  incurred, 
but  all  those  who  successively  stand  in  their  shoes  in  respect  to  the 
same  stock/'  The  liability  being  because  of  the  ownership  of  stock, 
it  follows  the  stock  into  whosesoever  hands  it  may  go,  and  whoever 
purchases  it  does  so  at  the  risk  of  this  liability,  and  in  consonance 
with  this  view,  we  have  held,  that  the  liability  once  discharged,  the 
stock  is  thereafter  free  of  any  further  liability  on  account  of  owner- 
ship. ThebuM  V.  Smiley,  110  111.  816. 
Vol.  LX  —  71 
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The  rale  is  thnH  stated  in  Thompson  on  liability  of  Stockholders; 
section  90:  **  But  in  the  absence  of  special  statutory  provisions 
the  general  rule,  applicable  alike  to  the  Bnglish  joint  stock  com« 
pany  and  the  American  corporation  is,  that  liability  as  contributors, 
or  to  creditors,  attaches  not  merely  to  those  who  are  members  at 
the  time  or  before  the  debt  was  contracted,-  but  to  those  who  were 
such,  either,  first,  when  by  reason  of  the  stoppage,  dissolution  or 
winding  up  of  the  company,  the  right  to  transfer  shares  ceased;  or 
second,  in  the  case  of  direct  proceedings  by  creditors  against  share- 
holdersy  when  the  right  of  the  creditors  against  the  shareholder 
became  fixed  in  an  appropriate  proceeding."  See  also  to  like  effect, 
JUiddleion  Bank  t.  MagiU,  5  Cqnn.  28;  Curtis  v.  Harlow^  12  Meto. 
3;  Holyohe  Bank  v.  Bernbow,  11  Cnsh.  183;  Johnson  t.  Summ§r^ 
vilh  Dr.  Bl  Cb.,  15  Gray,  216;  McCvUoch  y.  Moss,  5  Denio,  567; 
Matter  of  Empire  Bank,  18  N.  Y.  223;  Johnson  t.  Underhitt^  52 
'N.  Y.  203;  McClaren  v.  Franciscus,  43  Mo.  464. 

The  fact  that  we  held  in  Buchanan  t.  Meisser,  105  IlL  638,  and 
Thompson  7.  Meisser,  108  111.  359,  that  the  stockholders,  in  such 
'cases,  are  in  effect  partners,  is  not  inconsistent  with  this  view,  since 
^▼ery  assignment  of  stock  makes  a  new  partnership,  and  the  new 
partnership  assumes  the  debts  of  the  old  partnership;  and  the  rule 
in  such  cases  permits  the  creditor  to  pass  by  the  partnership  pri- 
marily liable,  and  sue  that  having  assumed  the  debt.  See  Lindley 
Partn.  455,  456,  and  notes. 

'  In  Oulver  v.  T%ird  Nat.  Bank,  64  III.  528,  the  present  question 
was  not  considered.  It  was  sufficient  there  that  there  was  a  right 
of  recovery  under  the  averments  of  the  declaration.  The  remarks 
regarded  as  intimating  contrary  to  the  present  ruling  were  unnec* 
essary  to  a  decision  of  the  question  then  being  considered,  and 
were  not  intended  to  announce  any  rule  of  law.  Fuller  y.  Lsd^ 
den,  87  111.  310,  merely  decides  that  the  stockholder  who  owns 
stock  when  the  debt  is  incurred  is  liable;  but  that  is  not  incon- 
sistent with  the  liability  of  the  owner  of  the  stock  at  the  time  suit 
is  brought.  Thebus  y.  Smiley,  supra.  Hull  y.  Burtis*  90  111.  213, 
turned  on  the  question  whether  the  suit  should  haye  been  in  the 
name  of  the  corporation  or  in  that  of  the  creditor.  And  so  in 
our  opinion  the  demurrer  was  properly  oyerruled  as  to  both  counts 
of  the  declaration. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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A  lesM  proTided  thai  from  %  certain  daf  the  rent  ahoald  be  agreed  apon  bj 
three  dtointererted  peraonfl,  to  he  chosen  one  bj  the  leeeor,  one  bj  the  leeeeea 
and  the  third  by  the  two  thoa  chosen.  Thia  waa  done,  but  onlj  two  of  the 
referees  were  able  to  a^^ree.  HM  (1)  that  thia  waa  not  an  arbitration  ;  (9) 
thai  the  deeiaion  of  the  two  refereea  was  not  valid;  (8)  that  the  lessor  might  re- 
coTor  a  xeaaonable  rent  for  the  period  in  qaestion,  payable  presumably  aft: 
Hke  times  and  in  like  manner  as  proTided  in  the  lease  for  the  fimt  part  of 
the  term. 

ACTION  for  rent.    The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

William  C.  Wilson  and  David  Z.  Zook^  for  appellant 

Samum,  Rubens  dt  Ames,  for  appellees. 

Shope,  J«  The  question  presented  by  this  record  is,  whether  the 
court  below  erred  in  sustaining  the  demurrer  to  the  first,  second  and 
third  counts  of  the  plaintiff's  declaration.  By  the  first  count  the 
plaintiff  sought  to  recoYcr  $'^5,  a  month's  rent,  according  to  the 
terms  of  the  written  lease,  and  relying  npon  the  finding  of  two  of 
the  three  referees  chosen  nnder  the  provisions  of  the  lease,  as  an 
award  final  and  conclusive  as  to  the  rent  to  be  paid  under  the  lease. 
The  lease  does  not  show,  npon  its  face,  that  he  is  entitled  to  receive 
that  sum  per  month  for  the  use  of  the  demised  property  after  May 
1,  1884.  In  the  lease,  the  parties  did  not  fix  the  rent  from  and  after 
that  date,  but  provided  a  mode  by  which  it  was  to  be  determined, 
and  when  ascertained  in  that  mode  was  to  be  as  binding  as  if  fixed 
by  themselves  and  inserted  in  the  lease.  The  monthly  rental  after 
May  1, 1884,  was  to  be  fixed  by  three  disinterested  persons,  owning 
and  renting  property  in  Chicago,  each  of  the  parties  to  the  lease  to 
select  one,  and  those  thus  chosen  to.  select  the  third.  The  parties 
had  the  right  to  make  such  an  agreement,  and  if  the  persons  so 
selected  had  agreed  upon  the  rent  to  be  paid,  their  decision,  in  the 
absence  of  f rand,  would  have  been  conclusive  upon  the  parties.  The 
language  of  the  lease  on  this  point  is:    **  The  rent  for  the  remain- 
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ing  four  years,  from  May  1,  1884,  to  May  1,  1888,  to  be  made  and 
agreed  upon  by  three  disinterested  parties/'  to  be  chosen,  etc.  The 
plaintiif  contends  that  the  provision  for  the  selection  of  three  per- 
sons to  fix  the  rent  indicates  an  intention  that  a  majority  might  fix 
the  rent,  otherwise  an  odd  number  would  not  hare  been  agrfied  upon. 
In  this  respect,  the  submission  does  not  differ  from  an  ordinary  sab* 
mission  to  arbitrators,  and  the  power  of  the  referees  to  make  a  bind* 
ing  award  should  be  construed  in  the  same  way.  The  matter  of 
fixing  the  re^t  was  confided  to  the  judgment,  experience  and  dis- 
cretion of  the  persons  nominated  by  the  parties  and  the  one  to  he 
selected  by  such  nominees.  The  confidence  of  the  parties  was  in 
the  united  judgment  of  the  three,  and  they  agreed  to  be  bound  by 
nothing  less  than  their  concurrent  judgment.  If  the  conclusion  6f 
Campbell  and  Sinclair  is  to  be  taken,  it  cannot  be  said  that  the 
rent  has  been  agreed  upon  ^'  by  three  disinterested  persons."        / 

We  do  not  think  the  reference  to  this  case  was  an  arbitration,  in 
the  strict  sense,  for  the  reason  that  when  the  lease  was  made  there 
was  no  difference  or  dispute  between  the  parties  to  be  settled,  nor 
was  there  any  at  the  time  the  referees  were  selected,  and  as  stated 
by  this  court  in  a  similar  case  {Norton  v.  Oale,  95  111.  533  ;  8.  c, 
35  Am.  Bep.  173),  '^  the  object  was  to  preclude  or  prevent  the  aris- 
ing of  differences, —  not  to  settle  differences  which  had  arisen.^  In 
that  case,  the  rent,  after  five  years,  was  fixed  at  six  per  cent  of  the- 
appraised  value  of  the  demised  premises,  and  before  the  end' of  five 
years  each  party  was  to  select  an  appraiser,  who  were  to  select  a- 
third  in  case  they  could  not  agree,  and  their  award  was  to  be  finals 
The  two  appraisers  did  agree,  but  failed  to  give  the  parties  notice 
of  the  time  and  place  of  their  meeting,  which  failure  to  give  the  par- 
ties an  opportunity  to  be  heard  would  have  been  fatal,  had  the  pro* 
ceeding  been  an  arbitration  of  matters  in  dispute.  This  court  held 
that  there  was  no  arbitration,  referring  to  Leedi  v.  BurroughM,  12 
East,  I  ;  Lm  v.  Hemingway,  %  Nev.  &  M.  860  ;  Collins  v.  Collins, 
26  Beav.  306;  Oarred  v.  Macey,  10  Mo.  161;  Curry  v.  Lackey, 
35  Mo.  389;  opinion  of  Senator  Seward  in  Oarr  v.  Oomez,  9  Wend. 
649  ;  Mason  v.  Bridge,  14  Me.  468  ;  Oakes  v.  Moore,  24  Me.  214 ; 
Rochester  v.  Whitehouse,  15  N.  H.  468  ;  Buss.  Arbit.  (3d  ed.)  43  ; 
Morse  Arbit  and  Award,  40. 

The  persons  here  selected  were  not  to  make  an  award  for  the  pay- 
ment of  money  by  one  party  to  the  other.  No  rent  was  then  claimed 
to  be  due,  and  had  they  agreed  upon  the  rent  to  be  paid  nn.ler  the 
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lease  after  May  1, 1884,  no  action  would  lie  on  the  award  itself. 
The  action  would  have  to  be  brought  on  the  lease,  and  the  amount 
fixed  upon  by  the  persons  chosen,  as  rent  to  be  paid  under  the  lease, 
would,  in  the  absence  of  fraud,  afford  conclusiye  evidence  of  the  ex- 
tent of  the  lessee's  liability  thereunder.  It  is  also  true  that  these 
referees  had  no  power,  under  their  appointment,  to  give  a  binding 
construction  of  the  lease,  as  whether  the  rent  for  the  last  four  years 
was  payable  monthly,  monthly  in  advance,  annually,  or  at  the  end 
of  the  term.  McAvoy  v.  Long,  13  111.  147.  The  extent  of  their 
authority,  under  the  provisions  in  the  lease,  was  simply  to  agree 
upon  what  would  be  a  fair  and  reasonable  rent  per  month  for  the 
•unexpired  term. 

But  whether  the  lease  provided  for  a  submission  to  arbitrators,  or 
whether  their  finding  is  technically  an  award  or  not,  is  immaterial, 
as  it  makes  no  difference  whether  its  binding  effect  grows  out  of 
itheir  contract  that  the  rent  shall  be  fixed  by  the  united  judgment 
•ef  the  three,,  or  from  treating  the  finding  as  in  the  nature  of  a  judg- 
ment.    In  either  event,  it  is  equally  binding  and  conclusive. 

This  court  has  frequently  held,  that  when  parties  have  provided 
in  their  contract,  in  advance,  that  the  quantity  of  work  done,  etc., 
sbali  be  determined  by  an  engineer  or  architect,  his  estimate  is  con- 
<clusive  upon  them,,  except  for  fraud  or  mistake.  Canal  Trustees  v. 
Lynch,  6  tiilm.  526;  McAvoy  v.  Long,  13  111.147;  Mills  v.  Weeks, 
m  111.  561;  McAuley  v.  Cart&r,  22  111.  53;  PamieUe  v.  Hamble* 
ion,  U  111.^608;  Wallace  v.  Holmes,  36  111.  156;  Korf  v.  Lull, 
70  Hi.  420;  SiM  v.  Brotan,  71  111.  133;  Cuey  v.  Lehman,  70 
111.173;  Taylor  Y.  Renn,  79  111.181;  Downey  v.  O'Donnell,  86 
111.  49;  Finney  v.  Condon,  86  111.  78;  Doivney  v.  CDonnell,  93 
111.  559;   Vermont  Street  M.  E.  Church  v.  Brose,  104  111.  206. 

At  common  law  all  the  executors  were  required  to  join  in  the 
•execution  ot  a  power  of  sale,  when  it  was  not  coupled  with  an 
estate,  and  it  would  not  survive  in  case  of  the  death  of  one.  Ward^ 
well  V.  McDowell,  31  111.  364;  Chnefelter  v.  Ayers,  16  111.  329.  In 
4ihe  first  of  these  cases  this  court  said:  ''At  the  common  law  it  is 
not  doubted  that  a  naked  power,  such  as  this  has  been  decided  to 
be,  not  coupled  with  any  interest  in  the  thing  or  estate,  could  only 
be  exercised  by  the  joint  action  of  the  donees  of  the  power.  The 
power  does  not  survive  in  case  of  the  death  of  one  of  the  donees. 
Sug.  Powers,  1'<.'9.  So  in  the  execution  of  a  will,  where  one  named 
with  others,  as  executor,  refused  to  accept  and  qualify,  the  others 
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could  noi  uxecuie  the  will/'  la  Sinclair  v.  Jackson^  8  Cow.  553, 
the  court  say:  '*  it  is  a  settled  rule,  that  when  a  trust  or  authority 
is  delegated  for  mere  private  purposes,  the  concurrence  of  all  who 
are  intrusted  with  the  power  is  necessary  to  its  execution.  Oreen 
Y.  Miller,  6  Johns.  39;  Franklin  v.  Osgood^  14  Johns.  560;  Sug. 
Powers,  162,  }i\^4.^*  bo  under  a  submission  of  matters  in  dispute 
to  arbitrators,  their  award  must  be  unanimous,  unless*  otherwise 
agreed,  lotcne  v.  Jaquith,  6  Mass.  46;  Maynard  v.  Frederick,  7 
Gush.  352;  Bannister  y.  Read^  1  Oiim.  92. 

It  follows  that  the  finding  of  the  rent  by  only  two  of  the  persona 
selected  is  not  binding  on  the  defendants.  They  never  agreed  to 
abide  by  such  a  finding.  As  the  firbt  count  sought  to  recover  the 
rent  as  fixed  by  only  two  of  the  referees^  it  was  clearly  bad,  and  the 
dem  irrer  was  therefore  [iroperly  sustained  thereto. 

The  demurrer  to  the  second  and  third  counts  presents  an  entirely 
di£Ferent  questittn.  These  counts  set  fort  h  the  terms  of  the  lease  and 
the  selection  of  the  three  |$6r8on8,  in  accordance  with  the  provision 
therein,  and  their  inability  or  failure  to  agree  as  to  the  amount  of  the 
fent  to  be  paid,  and  sought  to  recover  a  reasonable  rental  therefor. 

It  is  evident  that  the  parties  contemplated  the  payment  of  a  rea- 
Bonable  rent  during  the  remainder  of  the  term,  and  that  the  amount 
alone  should  be  left  to  future  adjustment.  The  parties  might  have 
Icf t-tbe  amount  of  the  future  rent  to  be  agreed  upon  by  themsel  vea. 
In  .that<cafle,  if  they,  after  an  honest  attempt  to  do  so,  had  failed 
to  come  to  an  agreement,  the  leasing  would  not  have  terminated, 
but  the  parties  would  have  been  left  to  show  by  proper  evidence  in 
the  appropriate  proceeding,  what  was  a  reasonable  rental  for  the 
demised  premises.  What  the  parties  could  do  themselves,  they 
might  do  through  their  duly  authorized  agents.  The  persons 
selected  to  determine  the  reasonable  rental  may  be  regarded  as  their 
duly  authorized  special  agents,  deriving  their  powers  from  the  in- 
strument under  which  they  were  appointed.  If  they  had  all  agreed, 
their  award  would  have  furnished  the  sole  evidence  of  what  was  a 
fair  and  reasonable  rent  for  the  unexpired  term.  Failing  after  a 
bona  fide  attempt  to  make  such  adjustn^ent,  it  is  to  be  treated  the 
same  as  a  failure  of  the  parties  to  agree,  and  the  same  results  would 
follow.  They  may  show  by  other  evidence,  what  rent  should  be 
paid  for  the  residue  of  the  term.  The  very  object  of  submitting 
the  matter  to  the  judgment  of  three  disinterested  persons  was  to 
dispense  with  the  necessity  of  a  resort  eo  other  evidence. 
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In  Phippen  v.  Sfickney,  3  Mete.  384,  Stickney  agreed,  in  case  he 
became  the  purchaser  of  a  tract  of  land,  to  con  re j  a  portion  of  it  to 
Phippen  on  such  terms  as  they  might  afterward  agree  upon,  or 
npon  sach  terms  as  the  witnesses  to  the  written  agreement  shoald 
tlecide  to  be  just  and  reasonable.  The  contract  was  dnly  executed 
by  the  parties  and  attested  by  three  witnesses.  The  parties  failing 
to  agree,  the  three  witnesses  were  brought  together,  and  the  par- 
ties  had  notice.  Two  of  them  agreed  upon  and  signed  a  finding, 
that  Phippen  should  pay  to  Stickney  $180  for  the  land  he  had 
agreed  to  convey,  but  the  third,  who  was  present,  did  not  agree, 
and  refused  to  sign  the  same.  The  defendant  having  refused  to 
perform  the  award  and  convey,  suit  was  brought  against  him  on  his 
agreement.  The  court  there  said:  ''The  only  remaining  objec-. 
tion  is,  that  the  plaintiff  is  not  entitled  to  recover,  because  there 
has  been  no  valid  award  made  by  the  persons  agreed  upon  by  the 
parties  fixing  the  sum  to  be  paid  by  the  plaintiff  to  entitle  him  to. 
a  conveyance  from  the  defendant.  The  objection  is,  that  of  the 
three  arbitrators,  selected  by  the  parties,  two  only  concurred  in  the 
award.  This  would  constitute  a  valid  objection  to  an  action  on  an 
award  on  a  submission,  at  common  law,  there  being  no  stipulation 
that  a  majority  should  decide.  The  question  arises  here  however 
under  different  circumstances,  the  plaintiff  founding  his  cause  of 
action  on  the  promise  of  the  defendant  to  convey  to  him  the  laud. 
In  a  case  like  the  present,  it  appears  that  the  plaintiff  has  done  all . 
in  his  power  to  procure  an  award  fixing  the  amount  to  be  paid  by 
bim,  in  pursuance  of  the  terms  of  the  contract.  We  do  not  think 
that  the  act  of  any  one  of  the  persons  thus  seleeted  as  arbitrators,  * 
in  refusing  to  concur  with  his  associates  in  fixing  the  sum  to  be 
paid,  should  operate  to  divest  the  rights  of  the  plaintiff  arising, 
under  this  contract  If  the  sum  to  be  paid  by  the  plaintiff,  before 
be  was  entitled  to  the  conveyance,  could  not  be  adjusted  in  the 
manner  contemplated  by  the  parties,  and  this  state  of  things  oc* 
curred  without  the  fault  of  the  plaintiff,  the  effect  must  be  that  he 
must  pay  for  the  land  such  a  sum  as  was  reasonable,  and  such  sum 
as  the  arbitrators  ought  to  have  awarded/' 

In  Hood  V.  Hartshorn,  100  Mass.  120;  s.  o.,  1  Am.  Bep.  89,  a  lease 
for  five  years  contained  a  clause  that  at  the  expiration  of  the  term 
the  building  erected  by  the  lessee  ehould  be  appraised  by  three  dis- 
interested men,  one  to  be  chosen  by  the  lessor  and  one  by  the  lessee, 
and  the  third  by  the  two  thus  chosen,  and  that  the  lessor  should  pur* . 
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chase  the  building  at  the  price  set  by  such  appraisers.  The  appraisers 
so  selected  neglected  and  refused  to  set  a  price  for  the  buildings. 
That  court  says  :  '^This  clause  is  to  be  construed  with  reference  to 
its  subject  matter.  By  its  terms  the  appraisement  was  not  to  be 
made  until  the  expiration  of  the  lease.  This  would  give  no  time 
for  the  removal  of  the  buildings  in  case  the  appraisers  should  fail 
to  agree,  and  by  operation  of  law  they  would  become  the  property 
of  the  lessor  without  any  conveyance  or  transfer.  It  would  be  un- 
reasonable to  construe  the  agreement  so  as  to  render  the  obligation 
of  the  lessor  to  pay  for  them  entirely  dependent  upon  the  making 
of  an  appraisement.  The  appraisement  is  to  be  regarded  as  a  mere 
method  of  ascertaining  the  price  to  be  paid  for  them.  Yet  the 
stipulation  is  not  void.  It  gives  the  lessor  certain  rights,  which 
are  preliminary  to  the  right  of  the  lessee  to  maintain  an  action  for 
the  price.  It  binds  the  lessee  to  do  all  that  was  reasonably  in  his 
power  to  procure  the  stipulated  appraisement.''  The  court  say  that 
case  is  nnlike  that  of  Phippen  v.  Stickney  in  this,  that  there  the 
referees  were  named,  and  when  they  failed  to  make  an  appraise- 
ment, the  stipulated  method  of  ascertaining  the  value  wholly 
failed,  there  being  no  obligation  resting  on  either  party  to  appoint 
other  appraisers,  and  hold  that  when  those  selected  failed  to  agree 
others  should  be  selected.  But  the  court  also  hold  that  it  was  a 
question  of  fact  for  the  jury  to  decide,  whether  the  lessee  had  rea- 
sonably done  all  he  could  do  on  his  part  to  falfill  the  contract  and 
procure  the  appraisement. 

There  is  no  provision  in  the  lease  before  ns  for  the  selection 
of  other  referees  in  case  those  first  selected  failed  to  agree,  and 
we  cannot  say,  as  a  matter  of  law,  that  such  an  act  is  a  condition 
precedent  to  the  plaintiff's  right  to  recover  rent.  The  plaintiff  has 
done  all  that  the  written  contract  required  him  to  do,  unless  we,  by 
construction,  annex  terms  and  conditions  thereto  other  than  the 
parties  saw  fit  to  incorporate.  If  he  is  required  to  select  a  second 
time,  on  a  failure  of  those  first  chosen  to  agree,  how  many  times 
mnst  appraisers  be  selected?  The  courts  cannot  make  contracts 
for  the  parties,  but  can  only  construe  them  as  made.  If  the  plain- 
tiff should  select  another  appraiser,  there  is  nothing  to  prevent  the 
defendants  from  selecting  the  same  person  they  did  before.  If 
they  did  so,  it  could  not  be  held  to  be  a  breach  of  the  contract.  It 
might  have  been  more  satisfactory  if  the  contract  had  provided  that 
the  determination  of  a  majority  should  be  binding;  but  the  iNurtios 
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did  not  80  contract,  and  while  we  cannot  reqnire  the  defendants 
to  accept  the  finding  of  only  two  of  the  referees,  neither  can  wo 
reqnire  the  plaintiff  to  seek  the  appointment  of  other  referees  before 
he  can  maintr^'n  his  action.  

It  wonid  be  an  easy  matter  for  a  party  owing  money,  when  the 
amount  to  be  paid  depended  upon  the  nnanimons  finding  of  referees 
or  appraisers,  to  indefinitely  postpone  a  right  of  action  against  him, 
if  we  slionld  makesach  finding  a  condition  precedent  to  a  recovery. 
He  might  select  a  referee  unduly  prejudiced  against  the  other  party, 
and  yet  it  be  impossible  to  show  bad  faith  or  collusion  with  his 
appointee.  The  facilities,  afforded  an  unwilling  party  to  defeat  an 
adjustment  of  this  kind,  are-  such  that  we  are  not  disposed  to  re- 
quire a  party  entitled  to  recover  pay  for  the  use  of  his  property,  to 
make  any  further  effort  to  procure  an  appraisal  or  award  than  the 
parties  have  themselves  required.  If  the  plaintiff  had  refused  to 
select  8  referee,  and  had  thus  prevented  the  fixing  of  the  rent  for 
the  unexpired  term,,  this  would  not  of  itself  have  terminated  the 
lease,  but  it  would  have  authorized  the  defendants  to  rescind  the 
contract.  They  would  not  be  bound  to  hold  the  premises  at  an 
uncertain  rentaL  Bnt  if  they  should  not  choose  to  rescind  the 
contract,  and  hold  the  premises  to  the  end  of  the  term,  can  they 
hold  free  of  any  obligation  to  pay  rent  for  the  four  years?  We 
think  not.  If  then  they  continued  to  occupy  the  premises  after  a 
failnre  to  fix  the  rent  in  the  mode  agreed  upon,  without  the  fault 
of  either  party,  they  should  be  required  to  pay  a  reasonable  rent 
therefor.  — — 

!  M  Lowe  y»  Brown,  22  Ohio  St.  463,  which  was  in  equity,  it  was 
stipulated  in  an  indenture  by  which  a  building  lot  was  leased  for 
ninety-nine  years,  renewable  forever,  that  at  the  expiration  of  each 
successive  i)eriod  of  twenty  years  the  ground  should  be  re-valued 
by  three  disinterested  men,  one  to  be  selected  by  the  lessor,  one  by 
the  lessee,  and  the  third  by  the  two  thus  chosen,  who  should 
appraise  the  same  at  its  true  value,  and  report  the  amount  in  writ- 
ing, and  that  eight  per  cent  thereon  should  be  the  annual  rent  for 
the  succeeding  twenty  years.  The  appraisers  thus  chosen  could 
not  agree,  only  two  of  them  made  an  appraisal.  The  court  held: 
First,  in  order  to  a  valid  execution  of  the  power,  the  appraisers 
must  all  unite,  and  that  a  majority  could  not  make  a  valid  report; 
second,  if  they  could  not  agree,  and  two  oi  tb:m  only  made  a  re- 
port of  their  appraisement,  and  one  party  to  the  lease  refused  to 
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select  new  appraisers  ia  accordance  with  its  provisions,  the  other 
party  might  bring  his  action  to  set  aside  such  invalid  report,  and 
for  the  valuation  of  the  leasehold  ground,  that  in  such  action  the 
court  might  refer  the  case  to  the  master  to  take  testimony,  and 
report  therewith  the  true  value  of  the  ground.  The  court  further 
say:  ''  The  power  of  the  court,  after  the  appraisement  was  declared 
to  be  invalid,  to  order  a  re-appraisement  in  the  mode  provided  ia 
the  lease  may  well  be  questioned.  For  it  is  said  to  be  a  well-settled 
principle  of  equity  jurisprudence,  that  a  court  of  equity  will  not 
enforce  the  specific  performance  of  an  agreement  to  refer  any  mat* 
ter  in  controversy  between  adverse  parties  to  arbitrators.  Conner, 
V.  Drake,  1  Ohio  St.  166.  It  is  quite  apparent  from  the  record^ 
that  an  appraisement  in  the  mode  prescribed  in  the  lease  could  not 
have  been  effected  without  the  exercise  of  such  a  power  in  both 
respects.^' 

This  court  has  held  that  when  the  parties  to  a  contract  make  an. 
architect  an  umpire  to  settle  all  disputes,  and  agree  that  his  decision 
shall  be  final,  payment  to  be  made  on  condition  that  the  architect 
shall  certify  to  the  amount  due,  they  will  be  bound  by  the  agree- 
ment, and  that  unless  the  architect  acts  in  bad  faith,  refuses  to  act, 
or  is  prevented  from  acting  from  unforeseen  or  uncontrollable 
cause,  no  action  can  be  maintained  for  extra  work,  without  his  cer- 
tificate. But  when  the  architect  refused  to  act,  and  wrote  on  tho 
back  of  the  account  presented  by  plaintiff  to  him,  « I  •  *  ^ 
most  respectfully  decline  to  further  try  to  adjust  the  differences, 
between  the  parties  in  interest,^  it  was  also  held,  that  the  plaintiff 
*^  had  a  right  to  sue,  without  making  further  effort  to  get  the  archi- 
tect to  make  a  settlement,  and  give  a  certificate  of  the  amount  due.'' 
It  would  seem  therefore  that  when  the  plaintiff  in  this  case  had 
done  all  that  he  was  required  to  do,  under  the  contract,  to  fix  the 
rental  value  of  the  premises,  and  failed,  without  fault  on  his  part, 
his  right  to  sue  for  and  recover  a  reasonable  rent  as  it  should  fall 
due  is  sustained,  both  upon  principle  and  by  authority. 

The  point  is  made  by  the  defendants,  that  the  rent  for  the  four 
years  after  May  1^  18^4,  does  not  fall  duo  until  the  end  of  the  term. 
This  depends  upon  the  proper  construction  of  the  lease,  taking  all 
its  parts  and  provisions  into  consideration.  It  will  be  seen  that,  for 
the  first  year  of  the  term  the  rent  was  payable  monthly  in  advance, 
and  for  the  next  five  years  at  an  increased  rate,  likewise  payable 
moithlv  in  advance.     The  rent  for  the  last  four  years  of  the  term 
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was  to  be  fixed  and  agreed  upon  by  tbree  disinterested  parties,  to  be 
selected  as  proyided  in  the  lease.  If  the  rent  for  the  last  four  years 
was  not  due  until  the  expiration  of  the  term,  there  was  no  reason 
for  selecting  appraisers  before  that  time,  as  the  fair  rental  could  at 
the  end  of  the  term  be  better  known  than  four  years  before.  The 
parties,  by  selecting  the  appntisers  before  May  1,  1884.  have  given  a 
construction  to  the  terms  of  the  lease,  at  variance  with  that  now- 
contended  for  by  the  defendants.  But  aside  from  this,  it  is  evident 
that  both  parties  contemplated  payment  of  the  rent  monthly. 
They  understood  it  to  be  payable  in  advance,  and  the  object  of 
selecting  the  appraisers  was  to  furnish  evidence  of  the  amount  to 
be  paid  each  month  of  the  unexpired  term,  in  advance.  It  would 
be  strange  that  plaintiff  should  require  the  rent  paid  with  such  par- 
ticularity  for  the  first  six  years,  and  should  contract  for  the  use  of 
his  property  for  the  last  four  years  without  any  security.  Taking 
the  lease  as  a  whole,  the  conduct  of  the  parties,  and  the  nature  of 
the  property,  into  consideration,  we  have  no  hesitation  in  holding 
that  the  rent  for  the  entire  term  was  intended  to  be  payable  monthly 
in  advance. 

We  think  the  court  below  erred  in  sustaining  the  demurrer  to 
the  second  and  third  counts  in  the  declaration.  As  said  in  HoodY. 
Hartahorn,  9upra:  ''The  stipulation  for  an  appraisement  of  the 
rental  value  was  not  void,  but  gave  the  lessees  certain  rights  pre- 
liminary to  the  plaintiff's  right  of  recovery."  It  therefore  became 
necessary  for  him  to  show  that  he  had  taken  all  the  steps  required 
of  him  by  the  terms  of  the  lease,  to  have  the  rent  fixed  by  ap- 
praisers, and  the  failure  to  have  it  thus  fixed,  in  order  to  entitle 
him  to  recover  what  was  a  reasonable  rent  per  month  of  the  prem- 
ises. It  was  necessary  for  him  to  show  a  valid  reason  for  not  pnK 
curing  the  stipulated  appraisal,  before  he  could  be  allowed  to  intro- 
duce other  evidence. 

The  judgment  of  the  Appellate  Court  and  that  of  the  Superior 
Court  are  reverneil,  and  the  cause  remanded  to  the  Superior  Court 
of  Oook  county  for  f urtuer  proceedings. 

Judgment  rwerged. 
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EkDSLBY  V.  JOHVB. 
(UOm.  40QL) 

IhMud  — fiaudfdetU' representations  dy  agent — UabUUif  teithota  fttfiMjttL 

•  > 

<hie  parchasing  cattle  through  aa  agent,  intmated  him  with  his  check  signed 
in  blank,  and  the  agent  filled  the  blank,  and  induced  the  seller  to  acct* pt  it 
in  payment  bj  the  false  and  fraudulent  representation  that  the  check  was 
good,  the  seller  knowing  nothing  of  the  purchaser's  financial  abilitj  or  of  the 
value  of  the  check.  The  check  proving  worthless,  heid  that  the  agent  was 
liable  to  the  seller  in  damages,  although  he  derived  no  benefit  from  the  deceit 
and  did  not  collude  with  the  purchaser.* 

A  GTION  of  damages  for  fraud.  The  head-note  states  the  facts 
Jx    safficiently.     The  plaiutiff  had  judgment  below. 

PalmerSf  Robinson  ti  Smith  and  Golden  dt  Fryer,  for  appellaaL 

Wiley  <t  Neal  and  Horace  8.  Clark,  tot  appellee. 

<  Shops,  J.  This  was  an  action  on  the  case,  for  fraud  and  deceit, 
bronght  to  the  Circuit  Court  of  Coles  county,  resulting  in  a  verdict 
and  judgment  for  the  pkintiflF.  On  the  defendant's  appeal,  the 
Appellate  Court  for  the  third  district  affirmed  the  jadgment,  and 
-on  his  further  appeal  the  case  is  brought  to  this  court. 

[Minor  points  omitted.] 

The  next  objection  is  to  appellee's  sixth  instruction,  which  told 
the  jury,  that  if  a  person  makes  an  nntrue  statement  to  another^ 
knowing  it  to  be  nntrue,  and  the  person  to  whom  it  is  made  has  no 
knowledge  of  its  nntrnth,  but  relied  on  such  statement  as  true,  and 
«cted  upon  the  same  and  was  injured  thereby,  then  the  person  mak- 
ing such  statement  is  liable  for  the  damages  accruing  to  the  party 
thus  acting.  This,  it  is  urged,  is  an  incorrect  stat<)ment  of  the 
rule  of  law  applicable  to  cases  of  this  character. 

The  right  of  one  damaged  by  the  false  representations  of  another, 
made  with  intent  to  deceive,  and  known  to  be  false,  to  have  his  ac- 
tion on  the  case  for  deceit,  notwithstanding  the  offender  was  not  ben- 
efited by  the  deceit,  and  did  not  collude  with  the  person  benefited, 
must  be  regarded  as  established.  The  leading  case  upju  this  sub- 
ject is  Pa^leif  V.  Freeman,  3  T.  B.  51.     It  is  also  found  in  2  Smith 

*  See  ChryOer  v.  Canaday  (00  N.  T.  272),  48  Am.  Rep.  166. 


MAY  TERM,  1887.  5J^ 


^_    ■   -  i.  -    ■      .   -•■■■^"    •  ...J.  u.:j.j  I  11  III  ■■  ■       '  ■ 

Endslej  ▼.Johns. 


I^ead^  Ca8,y  part  U  page  *66y  to  which  is  added  an  extended  note,, 
nrherein.all  the  English.and  American  cases  are  grouped,  and  t^^ 
which  particular  reference  is  made.  The  principle  was  first  adapted< 
and  announced  by  this  'Coort  3a  Weatkerford  y.  Fishbackf  3  Scam. 
no,  on  the  authority  of  the  leading  case  of  Pculey^.  f^emnan,  Aud 
Upton  Y.  Vail,  6  Johns.  181  ^^  Barney  t.  Dewey,  1^  Johns.   224 ; 
Ymng  y.  Oavell^l^  Johns.  23;  Foster  y.  Charles,  6  Bing.  396,  and 
Corbett  y.  Brown,  8  Johns.  33.  And  it  was  there  said:  '^  The  fraud 
and  the  sc]e^ter,  though  ihe  party  had  no  personal  interest  in  prac- 
ticing it,  seem  to  constitute  the  ground  of  the  action — the  grayamen. 
bein^  the  deceit,  and  the  scienter  the  gist  of  the  action."  The  same 
principle  .has  been  recognized  in  Eames  y.  Morgan,  ^7  III.  260;. 
WheeUrY.  Randall,  48  III.  182;  Hiner  y.  Richter,  51  HI.  299;  Merwin 
y.  Arbuckle,  81  111.  501^  .and  other  cases. 

In  discussing  this  instruction,  the  Appellate  Court  aptly  said*t 
''  The  ground  of  action  is  fraud  and  damage.  There  must  be  scien- 
ter^ a  misrepresentation,  and  a  consequent  loss.  Fraud  includes  an 
intention  to  deceiye.  If  there  is  no  such  intention,  the  party  honestly^ 
giyiug  his  own  opinion,  belieying  he  is  stating  the  truth,  is  not- 
liable,  though  the  statement  be  wholly  untrue.  Where  howeyer- 
he  knowingly  states  what  isuntrue,  a  fraudulent /purpose  must  be* 
inferred;  and  when  the  statement  relates  to  the  matter  inquired  of 
and  being  relied  on  necessarily  brings  damage  to  the  person  so  mis^ 
led,  he  haying  no  knowledge  of  its  untruth,  the  action  will  lie."    - 

But  it  is  urged  that  this  instruction  is  fatally  defectiye  because  it 
ignores  the  principle  that  the  plaintifiF,  before  he  can  recoyer^  must 
exercise  ordinaiy  prudence  to  guard  against  the  deception  and  fraud 
practiced  upon  him,  unless  he  has  been  thrown  off  his  guard  by  the- 
otber  party,  citing  Schioabaekery.  Riddle,  99  111.  343.  We  cannot 
adopt  the  construction  sought  to  be  placed  on  the  Sehwahacker  case, 
by  counsel,  nor  admit  its  application  to  this  case.  Counsel  lose  sight 
of  the  marked  distinction,  clearly  recognized  by  the  authorities,  be*^ 
tween  the  representations  made  by  the  yendor  to  the  yendee,  and 
those  made  by  a  third  party.  As  between  yendor  and  yendee  the- 
general  rule  is,  that  false  assertions  respecting  yalue  are  not  action- 
able, upon  the  principle  that  yalue  is,  at  mo^t,  an  opinion,  and  the- 
antagonistic  position  of  the  parties  is  sufficient  to  put  the  yendee 
upon  his  guard.  The  yendor  may  praise  his  property,  and  place  a 
yalue  upon  it  exceeding  what  he  may  know  it  to  be  worth,  and  try 
to  induce  its  purchase  on  the  basis  of  such  yaluation,  without  ineur- 
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ring  liability  as  for  deceit.  Bat  when  he  leaves  the  domain  of 
judgment  and  opinion,  and  falsely  asserts  a  fact,  as  of  qnan* 
tity,  grade,  boundary  and  the  like,  inducing  reliance  and  ac- 
tion thereon  by  one,  without  knowledge  of  the  fakehood,  or  the 
present  opportunity  or  ability  of  veriflcation,  and  under  cir- 
cnmstances  justifying  belief,  and  damage  results  in  consequence, 
the  action  will  lie.  The  Schwahaeker  case  was  between  ven- 
dor and  vendee,  and  the  representations  were  in  respect  of 
the  amount  of  goods  belonging  to  a  firm,  shown  by  an  invoice 
and  valuation  by  disinterested  persons  ;  and  the  doctrine  of 
that  case  is,  that  under  such  circumstances  the  plaintiff  must  not 
allow  himself  to  be  blindly  credulous  of  a  fact  the  means  of  verifica- 
tion of  which  was  at  hand  and  available  to  him.  But  the  principle 
controlling  where  the  relation  of  the  parties  is  that  of  vendor  and 
yendee  can  have  no  applicarion  where  the  representation  com- 
plained of,  as  in  this  case,  is  made  by  a  third  party  as  to  the  char- 
acter and  credit  of  another,  or  assi^rting  another's  solvency  or  relia- 
bility. The  position  of  the  parties  is  not  antagonistic,  rather  one 
of  confidence.  In  such  case,  if  the  material  irepresentation  is  know- 
ingly falsely  made  to  one  ignorant  of  its  falseness,  under  cironm- 
stances  justifying  a  reasonably  prudent  man's  belief,  and  it  is  be- 
lieved and  acted  upon  with  consequent  injury,  an  action  therefor 
will  lie,  and  this  we  understand  to  be  in  harmony  with  the  current 
and  weight  of  American  decisions  where  the  doctrine  of  PoMhjf  t. 
ISreeman  has  l>een  accepted. 

It  may  therefore  be  laid  down  as  a  general  proposition,  deduced 
from  a  consideration  of  all  the  authorities,  that  where  the  repre- 
sentations relate  to  a  material  fact  within  the  knowledge  of  the 
person  making  them,  or  which  he  assumes  to  assert  upon  bis  peiN< 
sonal  knowledge,  and  with  respect  to  which  the  person  to  whom 
the  representations  are  made  has  not  the  present  opportunity  or 
ability  to  test  or  verify,  the  latter  has  a  right  to  rely  upon  snob 
representations  and  in  the  absence  of  facts  apparent  to  reasonably 
arouse  suspicion  and  throw  doubt  upon  the  truth  of  the  state-* 
ments,  he  is  not  bonpd  to  go  further  and  make  inquiries  in  respect 
thereof. 

Applying  these  principles  to  the  instruction  nnder  consideration, 
and  in  view  of  the  facts  disclosed  by  the  evidence,  the  law  of  the 
case  was  stated  with  substantial  accuracy.  Endsley  knew  Eamlin's 
financial  condition-*-  knew  that  he  ^had  AO  money  in  the  Kansas 
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bank,  knew  that  Johns  was  ignorant  of  Kimlin's  insolvency,  and 
jet  by  his  representations  he  Indnced  Johns  to  part  with  his  prop- 
erty and  deliver  its  possession  to  him  for  Kimlin,  and  to  accept  a 
worthless  check  in  payment  therefor.  Under  such  circumstances 
Johns  had  a  right  to  rely  upon  Endsley's  statement  that  the  check 
was  good  and  would  be  paid,  and  to  act  upon  it  as  he  did. 
Finding  no  error  in  the  record,  the  judgment  of  the  Appellata 

Ooort  is  affirmed. 

^ Jf$dgment  nfirmed. 


TBUBTBBa  ov  Schools  ▼•  Schboll. 

(uom.  fos.) 

Waitr  tmd  wtUer-eaunea — lake — ripmrian  ri^kU  #a. 

A  bodf  of  frash  waior  five  or  six  miles  long,  a  mile  wide  in  womm  plaoes»  fed 
by  springs*  having  no  oonnection  with  any  strsun  ezoept  bj  a  sloogh  whicli 
is  dijrin  summer,  and  wltboui  anj  nataral  carrent,  is  a  lake,  and  riparian 
owners  on  it  have  no  titleto  the  soil  bejond  the  water's  edge. 

SUIT  to  recover  land.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

Cutton  d  Sssler,  for  appellant 

Morrison  d  WMtloek,  for  appellee. 

Shops,  J.  Fractional  section  16  wa^,  by  the  United  States, 
^'granted  to  the  State,  for  the  use  of  the  inhabitants  of  such  town^ 
ship,  for  the  use  of  schools."  Enabling  act  of  Congress,  April  18^ 
1818,  3  U.  S.  Stat,  at  Large,  428;  Organic  Laws  of  Illinois  {I 
Gross  Stat.),  19.  And  this  enabling  act  was  formally  accepted  by 
an  ordinance  of  the  Constitutional  Convention  of  August  26, 1818. 
Laws  of  Illinois,  1819,  appx.  21;  Organic  Laws  of  Illinois  (I  Gross 
Stat.)  20.  The  enabling  act  and  6rdinance  constituted,  as  this 
eourt  held  in  Bradley  v.  Cbse,  3  Scam.  585,  a  solemn  compact  be* 
tween  the  United  States  and  this  State,  whereby  the  State  of  Illi- 
nois  became  the  purchaser  of  the  school  sections,  for  a  valuable 
consideration,  with  full  power  to  sell  or  lease  the  same  for  the  use 
of  schools,  as  the  State  might  proyide  and  think  most  beneficial  to 
the  inhabitants  of  the  respective  townships. 
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SectioDS  IG  in  the  several  towiiahips  in  the  State  having  beca 
granted  and  accepted  as  above  stated,  were  not  public  lands,  within 
the  act  of  Congress  of  March  30, 1822,  3  U.  S.  Stat,  at  Large,  059, 
authorizing  the  State  "to  survey  and  mark  through  the  public 
lands  of  the  United  btates,  the  route  of  tiie  canal  connecting  the 
Illinois  river  with  the  southern  bend  of  Lake  Michigan.  Oanal 
Trustees  v.  Haven^  5  Gilm.  548.  And  for  the  like  reason  we  must 
hold  that  they  were  not  ''swamp  and  overflowed  lands,  made  unfit 
thereby  for  cultivation,^'  remaining  ''  unsold  at  the  passage  of"  the 
act  of  Congress  of  September  ^8,  1850,  9  U.  S.  Stat,  at  Large,  519, 
being  '*  An  act  to  enable  the  State  of  ArkansajS  and  other  Statea 
to  reclaim  the  swamp  lands  within  their  limits."  After  the  grant 
in  1818  they  ceased  to  be  public  lands  of  the  United  States,  nor 
could  they  after  that  time  be  regarded  as  unsold  lauds,  and  so  they 
were  unaffected  by  the  Swamp-land  Act.  When  therefore  the  de- 
fendants in  this  case  offered  in  evidence  the  deed  of  the  county 
clerk  of  Morgan  county,  purporting  to  have  been  made  by  order  x)f 
the  county  board  of  that  county,  on  the  authority  of  the  laws  of 
this  State  relating  to  swamp  and  overflowed  lands,  and  to  convey 
parts  of  this  school  section  the  offer  should  have  been  denied,  and 
it  was  error  in  the  Circuit  Court  not  to  have  sustained  the  plain- 
tiff's  objection.  And  this  is  so,  independent  of  all  questions  as  to 
whether  the  uncertain  and  defective  description  of  the  premises, 
said  to  be  part  of  this  particular  section,  rendered  the  deed  inopera- 
tive to  that  extent,  or  whether  the  premises  attempted  to  be  con- 
veyed formed  any  part  of  the  lands  sued  for  or  bounded  thereon. 
When  therefore  the  official  character  of  appellants  was  aidmitted,. 
and  the  enabling  act  and  ordinance  of  acceptance  had  been  offered 
in  evidence,  appellants'  right  of  recovery  was  complete,  unless  it 
could  be  shown  that  the  State  had  parted  with  the  title  to  the  landa 
described  in  the  declaration,  or  that  the  township  authorities  had 
parted  with  or  lost  their  right  of  possession  in  the  same. 

It  is  contended  by  appellees  that  Meredosia  lake  is  a  stream  of 
water,  some  five  miles  in  length,  and  emptying  into  the  Illinois 
river,  and  that  appellants,  by  the  proper  officers,  having  platt«tl 
and  sold  the  land  to  the  margin  of  and  bordering  on  the  stream, 
the  grantees  took  to  the  middle  of  the  stream;  that  the  title  of  such 
grantees  is  an  outstanding  title,  and  appellees  being  shown  to  b<! 
in  possession  under  such  grantees,  rightfully  prevailed  in  the  Circuit 
Court  and  ought  to  prevail  here.     The  books  and  authorities  are 
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all  agreed  that  streams  and  bodies  of  water  within  the  ebb  and 
flow  of  the  tide  are  at  common  law  navigable,  and  the  riparian 
proprietor's  title  does  not^  speaking  generally,  extend  beyond  the 
shore.  And  it  is  equally  well  settled  that  grants  of  land  bounded 
on  streams  or  rivers  above  tide  water,  carry  the  exclusive  right  and 
title  of  the  grantee  to  the  center  of  the  stream,  usque  ad  Meni 
aqum,  subject  to  the  easement  of  navigation  in  streams  navigable 
in  fact,  unless  the  terms  of  the  grant  clearly  denote  the  intention 
to  stop  at  the  edge  or  margin  of  the  stream.  3  Kent  Com.  427; 
2  Hilliard  Real  Prop.  92;  Angell  Water-courses,  §  5;  Jones  v.  Sou^ 
lard,  94  How.  41;  State  v.  Milk,  11  Fed.  Bep.  389;  Canal  Apprais- 
ers V.  People,  17  Wend.  596;  Chiltl  v.  Starr,  4  Hill,  369;  Seaman 
V.  Smith,  24  HI.  521;  Rockwell  v.  Baldwin,  53  HI.  19;  Braxon  v. 
Bressler,  64  HI.  488;  Washington  Ice  Co.  v.  Shortatt,  101  HI.  46; 
8.  c,  40  Am.  Bep.  196.  But  an  entirely  different  rule  applies 
when  land  is  conveyed  bounded  along  or  upon  a  natural  lake  or 
pond.  In  such  case  the  grant  extends  only  to  the  water's  edge. 
Angell  Water-courses,  §§  41,  42;  3  Kent  Com.  *429,  note  a, — 
citing  BradUy  v.  Rice,  13  Me.  201  and  WiUerman  v.  Johnson,  13 
Pick,  261.  See  also  Warren  v.  Chambers,  25  Ark.  120;  State  v. 
MUk,  11  Fed.  Bep.  389,  —citing  Wheehr  v.  Spinola,  54  N.  T.  377; 
Mansur  v.  Blake,  62  Me.  38;  State  v.  Oilmanton,  9  K.  H.  461; 
Paine  v.  Wood,  108  Mass.  160;  Fletcher  v.  Phelps,  28  Yt.  257; 
Austin  Y.  Rutland  Railroad  Co.,  45  Yt.215;  BoormanY.  Sunnuchs, 
42  Wis.  233;  Desplaines  v.  Chicago  d  North-westem  Ry.  Co.,  42 
Wis.  214;  and  Seaman  v.  Smith,  24  111.  521.  See  also  Neison  v. 
Butterfield,  21  Me.  229;  West  Roxbury  v.  Stoddard,  7  Allen,  158; 
Canal  Co.  v.  People,  5  Wend.  423;  Jakeway  v.  Barrett,  38  Yt.  316; 
Primm  v.  Walker,  38  Mo.  99;  Wood  v.  Kelley,  30  Me.  47. 

The  line  of  defense  adopted  by  appellees,  as  before  stated,  pre- 
supposes the  existence  of  certain  facts,  viz. :  First,  that  appellants, 
being  owners  of  section  16,  granted  the  lands  abutting  upon  the 
water  spoken  of  as  Meredosia  lake,  within  such  section,  bounding 
such  grants  along  or  upon  the  margin  of  such  water;  second,  that 
Meredosia  lake  is  not,  at  the  common  law,  navigable;  third,  that 
Meredosia  lake,  and  within  the  bounds  of  section  16,  is  a 
stream  or  river,  as  contradistinguished  )rom  a  lake;  and  fourth, 
that  the  terms  of  the  grant  do  not  clearly  denote  an  intention  to 
stop  at  the  edge  or  margin  of  the  stream.    If  the  record  in  this 

case  shows  the  existence  and  concurrence  of  all  these  facts,  this 
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judgment,  upon  the  aathority  of  the  cases  cited,  maj  be  affirmed; 
bat  if  it  shall  appear  that  the  case  made  by  the  record  does  not 
show  the  existence  of  the  supposed  facts,  reversal  must  follow. 

It  is  tiot  pretended  that  Meredosia  lake  is  a  stream  or  body  oif 
water  navigable  at  common  law  —  that  is  to  say,  it  is  not  within 
the  ebb  and  flow  of  the  tide  —  and  hence  the  rales  of  law  applica- 
ble in  such  case  cannot  be  invoked.  The  contention  is,  that  Mere- 
dosia lake  is  a  stream  of  water  about  five  miles  long,  emptying  into 
the  Illinois  river,  with  its  southern  extremity  and  outlet  within  the 
bounds  of  section  16. 

A  careful  examination  of  the  record  shows  that  this  lake  is  a  Natural 
body  of  water,  five  or  six  miles  long,  and  in  some  places  a  mile  in 
width;  that  it  is  fed  by  springs;  that  its  southern  extremity  extends 
into  section  16;  that  it  has  no  connection  with  any  stream  of  water, 
except  by  a  slough  at  the  south  end,  and  near  the  south  line  of  sec- 
tion 16;  that  the  body  of  the  lake,  in  its  natural  dtate,  is  without 
current,  but  that  during  portions  of  the  year  a  current  of  water 
passes  from  the  lake,  through  the  slough  referred  to,  into  the  Uli- 
nois  river,  which  fiow  however  is  stopped  in  the  Summer.  The 
record  does  not  show  the  average  width  of  the  lake,  the  siverage 
depth  of  the  water  in  the  lake  in  its  natural  state,  nor  whether  or 
not  it  is  in  fact  navigable,  nor  are  we  able  to  learn  therefrom  the 
length  and  width  of  the  bhmgh,  nor  the  depth  of  the  water  flowing 
through  the  same,  or  the  rapidity  of  the  flow  from  the  lake  into 
the  river  at  the  natural  stage  of  water  in  the  lake.  All  we  can 
know  of  this  outlet  we  must  gather  from  the  plat  made  by  the 
township  trustees  in  1846,  taken  in  connection  with  the  fact  testi- 
fied to  by  witnesses,  that  for  a  portion  of  the  year  some  water  from 
a  land-locked  natural  body  of  currentless  water,  five  or  six  miles 
long,  and  in  places  a  mile  in  width,  flows  therethrough,  and  from 
this  alone  we  are  asked  to  find  and  hold  that  such  a  body  of  water 
so  situated  is  a  stream,  and  not  a  lake.  This,  as  we  understand 
the  law,  we  cannot  do. 

The  word  '' stream ''  has  a  well-defined  meaning,  wholly  incon* 
sistent  with  a  body  of  water  at  rest.  It  implies  motion,  as  to  issue 
in  a  stream  —  to  flow  in  a  current.  (Webster's  Dictionary. )  Indeed 
the  controlling  distinction  between  a  stream  and  a  pond  or  a  lake 
is,  that  in  the  one  case  the  water  has  a  natural  motion  — a  current 
—  while  in  the  other  the  water  is,  in  its  natural  state,  substantially 
at  rest.    And  this  is  so,  independent  of  the  size  of  the  one  or  the 
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other.  The  flowing  rivulet  of  but  a  few  inches  in  width  is  a  stream 
as  certainly  as  the  Mississippi.  And  when  lands  are  granted  by  the 
proprietor  of  both  land  and  strea'm>  bounding  sach  gnint  upon  the 
stream,  the  grantee  acqaires  right  and  title  to  the  thread  or  middle 
of  the  stream.  This  right  is  grounded  upon  the  presumption  that 
the  grantor,  by  making  the  stream  the  boundary^  intended  his  gran- 
tee to  take  to  the  middle  of  the  stream;  and  this  presumption  will 
prevail  until  a  contrary  intent  is  made  to  appear.  Rockwell  v.  Bald-- 
-win,  53  III.  19.  The  right  spoken  of  does  not  rest  upon  the  princi- 
ple that  when  a  grant  is  bounded  on  a  stream/  the  bed  of  the  stream 
to  the  thread  or  middle  passes  as  incident  or  appurtenant  to  the 
bok-dering  land,  for  the  bed  of  the  stream  is  land,  thoMgh  coyered 
with  water,  and  land  cannot  pass  as  appurtenant  to  laqd.  A8\i8 
said  in  Child  y.  Starr ^  4  Hill.  3ii9:  ''  A  conveyance  of  one  acre  of 
land  can  never  be  m'ade,  by  any  legal  coD^trnctiob/to  ^eany  another 
acre  by  way  of  incident  or  appurtenance  to  th^  first.  The  riparian 
proprietor  claiming  to  the  thread  or  middle  of  the  streatti  Must  show 

-l^e  bordering  water, to  be 'a  stream,  and  that  his  grant,;  in  terms  or 
legal  effect,  is  bounded  upon  or  along  such  stream  —  that  the  stream 
is  made  the  boundary.  And  while  it  is  obvious  that  a  currentless 
body  of  water  cannot  be  a  stream,  the  fact  of  some  current  ina 
bo(^y  of  water  is  not  of  itself,  in  every  instaacp,  sufficient  to  deter- 
mine its  character  as  a  stream,  as  distinguished  from  a  pond  or  lak^. 
The  presence  of  some  current  is  not  enough,  alone,  to  work  anessen. 

.  tial  change  in  so  essentially  different  things  as  a  stream  and  a  lake, 
for  a  current  from  a  higher  to  a  lower  level  does  not  necessarily 

.  make  that  a  stream  or  river  which  would  otherwise  be  a  lake;  nor 
the  swelling  out  of  a  stream  into  broad  water  sheets  does  not  neces- 
sarily make  that  a  lake  which  would  otherwise  be  a  river.  Angell 
on  Water-courses,  §  4. 

We  are  therefore  constrained  to  hold,  that  the  position,  size  and 
character  of  this  body  of  water,  as  ahown  by  this  record,  fixes  its 
character  of  a  lake,  and  not  a  stream,  notwithstanding  some  part 
of  its  water,  during  a  portion  of  the  year,  may  flow  through  the 

..slough  into  the  Illinois  river. 
[Minor  matters  omitted.] 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  oaose  re- 
manded* 
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Mbtbbb  v.  Bakkb. 

(UOni  H7.) 

OontUtulianal  law — prokSbiUng  r^ethment-ttandi  ntofr  eamp-mseUnffi. 

* 

A  'statate  making  it  penal  for  any  one,  withoat  the  permiasion  of  thoae 

in  charge  of  a  camp  meeting,  to  establish  any  tent,  booth  or  place  for  Tend- 
ing proTiaiona  or  refreahmenta  within  one  mile  of  anch  meeting,  with  a  pro- 
yiao  that  any  one  who  haa  hia  regular  place  of  baaineaa  within  aoch  limits 
shall  not  1>e  leqaired  to  snspend  iiis  business,  is  not  iuvalid.* 

AOTION  for  false  imprisonment.     The  opinion  states  the  point 
The  defendant  had  judgment  below. 

Wm.  O.  Randall  and  Hopkins  d  Hammond,  for  apprihint. 
Martin  L.  Jfetoell,  for  appellees. 

Oraig,  J.  The  decision  of  this  case  hinges  upon  the  validity  of 
the  following  section  of  our  Criminal  Oode:  ''Whoerer,  during 
the  time  of  holding  any  camp  or  field  meeting  for  religionB  pnr- 
poseSy  and  within  one  mile  of  the  place  of  holding  such  meeting, 
hawks  or  peddles  goods,  wares  or  merchandise,  or  without  the  per- 
miasion of  the  authorities  having  charge  of  such  meeting,  estab- 
lishes any  tent,  booth  or  other  place  for  vending  provisions  or  re- 
freshments, or  sells  or  gives  away,  or  ofFers  to  sell  or  give  away  any 
spirituous  liquor,  wine,  cider  or  beer,  or  practices  or  engages  in 
gaming  or  horse  racing,  or  exhibits  or  offers  to  exhibit  any  show  or 
play,  shall  be  fined  not  exceeding  $100  for  each  offense,  provided, 
that  whosoever  has  his  regular  place  of  business  within  such  limits 
is  not  hereby  required  to  suspend  his  business.''  Be  v.  8tat.,  chap.  38, 
§69. 

Meyers,  the  appellant,  and  the  Normal  District  Camp  Meeting 
Association  of  the  Methodist  Episcopal  Church,  each  own  adjoining 
lands  within  th*  incorporated  village  of  Eureka,  in  Woodford 
county.  The  api)ellant  purchased  bis  premises  about  two  years 
before  the  camp  meeting  association  purchased  its  premises,  but 
appellant  did  not  occupy  his  premises  until  after  the  association 
purchased  its  grounds  and  held  meetings  thereon.  When  the  meet- 
ing commenced,  appellant  lived  on  liis  premises,  but  he  had  never 

•  See  Cam.  ▼.  Bearse  (Ittd  Mass.  642),  42  Am.  Rep.  45a 
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kept  a  bootli  thereon*  After  the  oamp  meeting  commenced* 
appeUant  established  his  booth*  and  commenced  the  sale  of  his 
goods,  withjput  the  consent  of  the  association.  Whether  he  had 
the  right  to  do  so  depends  upon  the  yalidity  of  the  law. 

In  the  argament  of  appellant  it  is  said:  ''  We  apprehend  that 
an  aot  ia  restiaisU  of  trade,  or  one  erecting  and  Testing  a  bnsinew 
monopoly,  or  one  creating  discriminations  between  citizens  transact- 
ing the  same  lawful  business,  or  one  Testing  taxing  power  in  pri?ate 
indiTidqaJs,  corporations  or  associations,  for  their  own  benefit,  or 
one  Testing  in  indiTidnals  or  associations,  or  priTate  corporations^ 
power  to  license  trades  or  business,  for  their  own  benefit,  would 
also  be  beyond  the  competency  of  the  legislature,  *  *  *  and 
all  these  we  claim  the  statute  in  question  attempts  to  do.'' 

The  argument  that  the  act  is  in  restraint  of  trade,  one  creating 
a  monopoly  and  making  discriminations  —  is  based  upon  the  proTiso 
in  the  act  declaring  **  that  whosoeTer  has  his  regulaf  place  of  busi- 
ness irithin  such  limita  is  not  hereby  required  to  suspend  his  busi- 
ness.'' We  do  not  think  that  the  proTiso,  upon  a  fair  construction 
of  its  terms,  is  liable  to  the  objection  urged  against  it.  If  it  was. 
intended,  by  the  proTiso,  to  protect  any  person  who  might  hare  a 
business  within  the  designated  limits  at  the  time  the  act  was  passed,, 
and  not  afford  proteotioi^  to  any  person  who  might  engage  ia 
regular  business,  within  the  designated  limits,  after  the  passage 
of  the  act,  there  might  be  much  force  in  the  position,  of  appel* 
lant;  bnt  we  do  not  u&der9tfmd  that  such  is  the  meaning  of  the 
proTiso.  But  on  the  other  h^qd,  we  think  the  manifest  in- 
tention W9S  to  allow  any  persoi^  who  might  think  proper  •  to 
establish  a  place  for  the  Teivling  of  proyisions  or  refreshmenta. 
within  the  desig^nated  limits,  at  a.  time  when  the  camp  meet*, 
ing  was  not  in  progress,  and  after  such  person  }iecame  estab^ 
lished  in  a  regular  business  he  would  not  be.  required  to  sua-, 
pend  his  business  during  the  time  the  camp  meeting  was  held; 
m  other  words,  we.  think  the  word  ''has "in  the  proTiso,  should- 
be  read  **  may  haTe."  The  proTiso  would  then  read,  **  whosoeTer 
may  haTe  his  regular  place  of  business  within  such  limits  is  not 
hereby  required  to  suspend  his  business."  Under  this  construction, 
no  priTilege  or  right  is  conferred  on  one  which  is  not  granted  to 
all.  No  monopoly  is  created  by  the  act,  which  protects  the  one  and 
eiclndes  the  other,  but  all  persons  stand  upon  an  equality  under 
the  law,  as  they  diould.    AH  who  desire  may  establish  a  regular 
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place  of  bufiiDdss  not  temporary,  but   pennanent.  ^  We  do  tio^ 
bold  that  a  person,  on  the  eve  of  a  meeting  being  held,  %onldr  hav^'* 
tbe  right  to  esfcablish  a  booth  or  place  for  selling  provisions  or  re^. 
freshments  for  a  short  period,  or  during  a  session  of  the  oainp  meet^ 
ing,  iaud  claim  protection  under  the  statute,  as  this  would  be  a  de- 
vice to  defeat  the  purpose  of  the  law  which  could  not  be  sanctioned; 
but  in  order  to  be  protected,  whoever  undertook  to  avail  of  the  law* 
would  have  to*  establish  a  regular,  permanent  business,  and  after 
such  regular  business  was  ^tablished,  the  person  engaged  in  such 
regular  business  would  not  be  required  to  suspend  daring  the  sea«' 
lion  of  a  camp' meeting. 

'  Tugtkan  "9.- City  of  Chicago^  78  HI.  405,  has  been  cited  as  ao' 
authority  sustaining  appellant's  view.     In  that  case  it  was  held' 
tjiat  an  ordinance  which  prevents  one  citizen  engaging  in  apartioa- 
lar  kind  of  businesa  in' a  certain  locality,  under  a  penalty,  whilst^ 
another  is  permitted  to  engage  in  the  same  biXsiness  in  the  sam^ 
locality,  is  not  only  Unreasonable,  and  therefore  void,  but  its  direct 
tendency  is  to  create  a  monopoly,  which  the  law  will  not  tolerate; 
Of  course,  the  rule  which  would  control  any  ordinance- would  also 
apply  to  an  act*  of  the  legislature,  and  if  the  proviso  of  the  act  in 
qiiestion  protected  persons  who  might  be  in  business  when  it  was 
enacted,  and  excluded  those  whp  liiight  afterward  engageln  business 
the  case  cited  would  be  in  point;  but'  as  said  before,  that  construc- 
tion cannot  be  placed  on  the  law. 

'  It  is  also*  said,  that  vendors  of  provisions  and  refreshments  can-' 
not  under  the  Oonstitution  be  taxedi  and  that  the  act  empowers  thft 
authorities  in  charge  of  the  meeting  to  license,  which  in  fact  isa- 
tax.  As  we  understand  the  siatute,  it  does  not  confer  the  power 
to  license  on  the  authorities  iti  charge  of  the  meeting.  The  act 
merely  declares,  that,  whoever,  during  the  time  of  holding  any 
camp*  or  field ;  meeting,  without  the  permission  of  the  authorities 
having  charge  of  such  meeting,  establishes  any  tent,  booth  or  place 
for  vending  provisions  or  refreshments,  within  a  certain  distance 
of  the  meeting,  shall  be  fined.  The  fact  that  the  act  confers  on 
the  authorities  the  right  to  consent^  or  refuse  consent,  cannot  be 
held  to  authorize  such  authorities  to  license.  The  right  to  consent, 
or  refuse  consent  is  one  thing,  while  the  right  or  power  to  license, 
at  person  to  cohduet  a  certain  business  at  a  certain  place  i6  'quite  A 
different  thing.  Had  the  legislature  intended  to  authorize  the 
authpritres    to    lioebsey    language  expressing    that    intention  vA 
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plain  words  would  no  doabt  have  been  need.  Bnt  however  this 
may  be,  we  see  nothing  in<  die^langaagi^  of  the  act  which  can  be 
construed  as  authorizing  the  authorities  to  license.  The  act  is  a 
mere  police  regulation.  The  puipose  of  the  act  is  to  preserve  order 
and  prevent  the  disturbance  of  those  engaged  in  public  worship. 
For  many  years  we  have  had  similar  acts  in  our  statute.  Section 
147  of  the'Crioiiilal  Code  of  1645  is  an  acti  df  a  sitnilar^haracter^ 
one  enacted  as  a  police  regulation,  to  prevent  a  disturbance  of  a 
religious  congregation.  There  is  in  our  judgment  no  question  in  re- 
gard to  the  power  and  authority  of  the  legislature  to  pass*  such  laws. 
The  tendency  of  such  laws  is  to  prevent  disturbance  and  disorderly 
conduct,  andpreaervefpeac^  and  quiet,  t^ here  a  lairge  i^umbei*  of  peo- 
ple are  assembled  for  religious  worship.  The  statute  is  a  mere 
police  regulation,  one  which  the  legislature  had  the  right  to 
enact.  We  regard  it  yalid,  and  free  from  the  objections  urged 
against  it. 
The  judgment  wiU  be^aOnned.' 

Judgm$nt  affirmed. 
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OiTBTis  y.  Aabokboh; 

(I0N.J.Law,«B.) 
3rideMS — a§  to  baundariei — rtputaUom, 

Dedmnlloiis  m  to  bovndarlM,  hj  *  deceased  penon  who  wm  noTer  the  owner 
of  the  premiiiee*  and  not  made  in  the  perf onnanoe  of  an j  aet  in  reepeet  to 
each  boondazies,  are  inadmiaaible  in  evidenoe.    (8e0  note,  p.  G88.) 

rpBESPASS  quare  dausum  /regit.    The  opinion  states  the  poinL 

C.  JS.  ffmdricksofh  for  plaintiff. 

Jos.  H.  Oaskitt  and  M.  R.  Soojf,  for  defendants. 

Ekapp,  J.  This  action  was  trespass  quare  elausumf regit.  The 
contest  at  the  trial  was  over  the  true  location  of  the  southerly 
boundary  line  of  a  tract  of  land  known  as  the  Abram  Jones  includ- 
ing survey,  the  plaintiffs  claiming  it  to  be  so  far  south  as  to  ioclude 
the  locfi8  in  qiio,  the  defendants  claiming  it  to  be  further  north  and 
running  so  as  to  exclude  from  the  boundaries  of  said  survey  the 
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lands  upon  which  the  oattmg  was  done  and  which  they  claim  un- 
der a  hiter  snnrey,  known  as  the  Heisler  BxiTrejs  The  parlies  to  the 
oontroversy  are  agreed  as  to  the  beginning  point  of  the  Jones  sur- 
Tey^  and  on  the  lines  of  course  to  the  end  of  the  fifteenth  course, 
and  the  termination  of  that  conrBO  at  an  established  monument  de- 
aoribed  in  tiie  sarvey  as  a  pine  tiee  by  Egg  Harbor  road,  marked 
in  letter  W.  The  corner  is  now  described  by  a  small  stone  marked 
with  letters  0  N  at  the  foot  of  the  pine  tree.  From  this  monu- 
ment the  surrey  calls  for  its  sixteenth  course — south,  twenty-four 
degrees  east,  twenty-nine  chains  to  a  comer;  then  seventeenth, 
south,  sixty^fiye  degrees  and  fifteen  minutes  west,  one  hundred  and 
fifty-one  chains  and  fifty  links  to  a  pine  tree  marked  letters  A  I, 
standing  on  the  east  side  of  a  branch  called  Shoal  branch;  thence 
down  the  several  courses  thereof,  etc. 

[Omitting  further  statements  and  minor  points.] 

The  third  class  of  exceptions  relates  to  the  overruling  and  with« 
drawal  from  the  jury  of  the  evidence  of  declarations  of  deceased 
persons  with  reference  to  the  comers  and  boundaries  in  dispute  in 
the  case.  The  ground  of  the  exclusion  of  this  testimony  was  that 
such  declarations  were  made  after  controversy  had  arisen  touching 
the  questions  at  issue  in  that  suit. 

The  testimony  shut  out  under  this  ruling  was  hearsay,  and  would, 
on  that  ground,  have  been  properly  excluded  under  the  general 
rule  against  the  admission  of  hearsay  evidence,  unless  it  comes  un-> 
der  S€»me  exception  permitting  testimony  of  this  character  in  nuit* 
ter  of  boundaries. 

James  Lippincott,  one  of  the  witnesses,  was  allowed  to  testify, 
that  Thomas  Haines  and  Joseph  B.  Hnlme  had  conversed  with  wit- 
ness about  thirty  years  before  the  trial,  concerning  the  location  of 
the  A  I  monument.  And  Hulme,  in  the  conversation  with  him, 
stated  that  the  A  I  stone  (claimed  by  plaintiff)  was  a  comer  of  the 
Jones  mill  survey.  That  Haines^  in  the  conversation  with  witness 
had  with  him,  **  told  him  the^ame  in  sabstance,  that  the  A  I  stone 
was  a  corner  to  the  original  Abraham  Jones  survey."  There  was 
other  testimony  of  the  same  character.  Neither  Hulme  nor  Haines 
was  ever  the  owner  of  or  in  possession  of  the  land  in  controversy. 
The  conversati  on  related  was  not  on  or  near  the  lands,  nor  while 
declarants  were  engaged  in  any  act  concerning  the  disputed  line  or 
corner.  The  testimony  was  received  under  the  defendant's  objeo*^. 
tion  that  it  was  hearsay  evidence. 
Vol.  LX  — 74 
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If  the  eTi<l6nG9  received  was  competeiot  proofs  of  the  fapt  declareci 
by  these  aged  persons,  it  covered  a  veryimpprtaj^it  point  of  inquiry 
in  the  case.r  i  , 

There  was  no  possibility  of  dispproying  the  declarationa;  and  th^- 
defendants  were  bound  up  to  their  unqualified  acceptance^  wit^hop^ 
power  /to  go  deeper,  by  crossi-examination,  than  the  circomstaiiQCt^ 
attending  the  conversation  which  evolved  the  staten^ent.  ; 

It  is  said,  on  behalf  of  this  evidence,  that  it  is  admissible  under 
an  exception  to  the  general  rule  excluding  hearsay,  which  permits 
proof  of  boundaries  by  ancient  reputation. 

;  Such  declarations  seem  tp  me, pot  to  belong  to  that  class  of  evi- 
dence. 
<  ■,••1         I'.-.  •• 

..  It  is  familiar  praptic^  to  rcipeiye  evidence  of^  the  declarations  of, 
parties  in  the  possession  of  lands  as  owners,  npiade  .  against  their 
interest,  to  bind  such  owner  and  those  claiming  under  thenu  Van^ 
Blarisam  y.  ^ip,  it  I)utcl^..35I;  Horner  y,StUltoeUy  6  Yroom,  310. 
I .  The  declarations  of  such  Qwner  whqn  engaged  in  poipting  out  hii| 
^undiiries,  as  well  as  the  declaration^  of  surveyors  and  others  acting 
^1.  the  same. manner  xinder  competent  authority,  wo^ld  be  admis- 
sible when  the  apt  was  one  relevant  in  proof,  as  of  the  tm  gestm^  it 
such  declaration  gave  character  to  the  act  proved.  But  the  practice 
of  receiving  evidence  like  this  in  question,  oq  deliberation^  in  our 
ifripl  coni^  is  unfamiliar,  and  we  are  unable  to  find  auy  authority: 
fpr  its  admission  in  the  reported  cases  in  our  State.  TenByckj. 
^^nky  2  Du.tch^  513,  is  a  decision  against  it.  ,    .. 

Some  countenance  for  its  admission  is  claimed,  under  the  lan- 
guage used  by  Ch^ef  Justice  Qbbek,  in  deciding  Opdyhey.  Stephmis. 
**  Boundaries,"  he  says,  'Vmay  be  proved  by  every  sort  of  evidenoa 
that  isadmissible  tp protie any* otber  fact^ aptual occupati<}n,  ancient 
reputation,  the  admission  of  the  p^rty. in  possession  against  his. 
interest,  etc."  Doubtless  proof  of  boundaries  by  ancient  reputa);ioa 
(las  a  place  in  the  law  of  evidence.  But  the  learned  chief  justice 
was  not  then  attempting  to  point  ou^ the  conditions  requisite  to  the 
admission  of  such  evidence. 

.  The  admissibility  of  evidence  of  common  reputation,  to  pro^e; 
ancient  facts  of  a  public  or  qtmsi  public  pature,  is  a  recognize^^ 
exception  to  the  rule  excluding  hearsay  evidence-      . 

In  England,  on  questions  of  ancient  public  boundary,,  this  source 
of  evidence  was  commonly  ^ejsprted  to.  Knowledge  of  such  pubUc 
matters  was  supposed  to  rest  in  the  possession  of  the  public,  becf^usfr 
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fif  their  Ititeirest  ttorein>  atid  In  anylitigatiidtf 'totlohitlg  dhch  buIk 
jeot  theparties  to  it  had  acommoii  ^efltort  foi' ascertaining  the  trutk 
And  there  it  has  not  been  hifrequ'entywhere  private  lines  in  dispute 
Were  Doineiden't  with  public  or  ;ua^»  pbblio  bdundarieSy  to  adtfift 
evidence  of  reputation  in  determining  the*  private  tight. 
f  The  rale,  to  the  satae  extent,  hasgenersS  prevalence  in  the  StaW 
of  this  country.     1  GreenL  Bv.  146j  Whart^  Ev.,  §185;  Regina  V. 
«^/9»rrf«Aira,  4  E."  A  B.  635. 

No  such  exception  to  the  'general  rule  has  ever  been  reoo^ized 
in  England  in  respect  to' the  determination  bf  mere  private  bounds 
aries,  for  the  reason  that  i$nch  private  interest  could  not  be  matter 
of  knowledge  with  the  pUblid,  or  of  toy  public  interest  or  concern^. 

It  has  therefore  been  the  course  of  the  courts  th^re  to  entirely 
exclude  traditionary  evidence  in  siiits  ctyncerning  private '  lines  anil 
monuments.  Outram  r.  Jionewaod^  6- T.*'H.  121;  Didsbury  Vi 
Thomas,  14  East,  323  and  cases <3ited  in  notjEi;'  Clothier'T.  Chapnuml 
14  East,  331;  Dunraven  v»  Uewelhn,  15  Q.  B.  791. 
'■  In  Boioii^'otf'tbe  American'  States  th&  i^nle  excludiilg  hearsay  testi'^ 
mony  js,  in  t^islin^  of  fact,  to'  some  extent  departed  from,  and 
traditionary  evidence  is  received  to  establish  private  boundary.  It 
has' been  permitted,  under  c(>ldr  ^f  making  proof  by  ancient  repu- 
tatiion,  to  gi.ve  the  deelaraiions  of  third  persons,  strangers  to  the 
title,' made' when  not  engaged  in  ^ny  ptovaMe  act,  such  declarations- 
being  recitals'bf'past  acts  and  doings  of  the  declarant,  or  expression 
of  opinion  on  matters  exclusively  pertaining  to  the  rights  of  others^ 
The  reception  <A  -  such  evidence  is  confessedly  in  derogation  of  the 
established  rules  of  evidence  under  our  system,  and  is  justified  only 
on  the  ground  of  an  alleged  necessity.  It  is  needless  to  cite  these 
cases,  as  they  are  fully  referred  to  in^  the  text-books  in  common 
use.  But  the  decided  weight  of  authority  In  the  country,  and  upon 
the  solid  ground  of  reas6n  and  principle;  isagninstthe  admissibility 
of  evidence  of  this  character.  The  cases  decided  in  the  courts  of 
Massachusetts  illustrate  and  enforce  what  is  believed  to  be  the  true 
hile.  There  traditionary  proof  is  received  in  itiatters  of  private 
lines  only  when  the  boiundary  in  quesiion  is  a  public  or  quasi  pub^ 
lie  one;  with  which  the  private  right  is  eoineident. 
-  Proof  of  declarations  of  persons  since  deceased,  in  respect  to 
private  boundaries,  to  be  admissible  in  evidence,  niust  have  been 
fnade  •  by  «^  declarant  in'  possession  as  bwne^  at  the  ^  time,  and  while 
engaged  in  pointing  out  the  boundary  in  question,  and  such  decla* 
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ratioDii  need  nd  be  against  interest  or  in  dispan^pemeot  ol  title; 
they  are  received  when  nothing  appears  to  show  an  interest  to  de- 
ceive or  misrepresent.  Daggett  v.  Skaw,  5  Mete.  223;  BarttM  v. 
Etnwson,  7  Gray,  174;  Ware  v.  Brookkauae,  7  Oray,  454;  Lang  r. 
Colton,  116  Mass.  414;  Whart.  Ev.  191. 

,The  role  in  Massaobusetta^is.appcaved  ia  the.  Eeden4 . courts. 
Hunnicut  v.  PeytoUy  102  IT,  S»  333,  363. 

It  may  not,  in  every  instance,  be  readily  determinable  whether 
a  disputed  boundary  is  of  such  public  chal^ter  as  to  permit  evi- 
dence of  reputation  concerning  it.  In  the  case  of  lines  of  counties, 
towns,  townships,  highways,  large  watf^r-oourses  and  the  like,  there 
can  be  no  doubt.  But  there  may  be  lines  and  monuments  of  a  less 
marked  public  character,  and  yet  by  reason  of  their  relation  to.  nu- 
merous minor  titles  and  land  divisions,  a  local  public  interest  may 
arise,  and  a  consequent  knowledge  in  the  neighborhood  conoeming 
them  may  be  readily  supposed  to  exist.  Such  cases^  it  is  believed, 
come  within  the  rule. 

But  we  think  the  snbject-uitttter  of  investigaticm  m  this  case  is 
not  shown  to  have  such  qu€ui  public  quidity.  It.  b.  strictly  of  a 
private  nature. 

.  In  such  cases,  recitals  of  fact  not  made  by  one  in  possession  as 
owner  and  qualifying  such  ppsqession,  9ot  made  by  aii  owner 
against  interest,  not  made  by  one  in  the  performance  under  proper 
authority  of  some  provable  act  in  respect  tp  such  boundaiy,  and 
qualifying  and  charaoterizing  suoh  aot>  but  beiiig  t^  mere,  volun^ 
tary  statement  of  a  stranger^  not  under  opith  or  in  presence  of  par- 
ties, cannot,  under  any  rule  of  reason  or  safety,  be  regarded  as 
competent  testimony  upon  which  to  determine  private  title  to  landa, 
and  whether  made  niU$  or  po^t  litem  tnotam,  are  equally  ojbjectiona- 
ble  and  illegal;  and  while  the  coqrts  of  soinq  States  have,  as  it 
would  seem,  been  willing  to  receive  such  U^stimony,  in  this  State 
we  have  not  gone  so  far. 

The  case  of  Ten  Eyck  v.  Runk,  ciited  above,  depided  in  the 
Court  of  Errors  of  this  S)»te,  in  1853,  was  supposed  to  have  ruled 
adversely  to  the  admission  of  this  class  of  testimony  in  matter  of 
private  right.  The. case  was  decided  when  Chief  Justice  Qrbrk 
was  a  member  of  that  court,  and  the  language  used  by  him  in 
Opdgke  v.,  Stevens,  read  in  the  light  of  this  case,  does  not  lepd  to 
the  belief  that  he  held  a  different  view  of  the  rule  of  ,evidenoe  in 
question. 
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The  court  below^  in  oTerruling  the  evidence  of  Lippincott  and 
others  of  the  class,  committed  no  error,  bat  the  judgment  shonld 
be  reversed,  and  a  new  trial  ordered,  for  error  in  the  direction  of 
the  court  below,  above  pointed  out. 

NoTB  BT  THB  Rbportbr.— See  to  the  contrary  Whitehuni  v.  Pettipher,  87 
M.  C.  179;  8.  c,  42  Am.  Rep.  520.  To  the  oontrarj  also  see  Smith  v,  Hea- 
driek,  98  N.  0. 310;  Bethea  v.  Byrd,  95  S,  C.  809;  s.  c,  59  Am.  Rep.  240;  Kinney 
y.  Fhrn9U»rth,  17  Conn.  a55;  iierrian  ▼.  Ward,  1  W.  &  S.  68;  McCdtuiand  y. 
Fleming,  68  Penn.  St.  86;  Otueer  ▼.  Herring,  8  Dev.  L.  840;  Beard  y.  Taibat, 
1  Cooke  (Tenn.),  142;  Smiih  ▼.  Nowette,  2  Litt.  159;  Great  Fatten,  Wareter, 
15  N.  H.  412;   Wood  ▼.  WiUard,  87  Vt.  886. 

*'  If  no  certain  monuments  can  be  found,  nor  anj  data  to  determine  oouraee 
and  dJHtancew,  a  lesser  degree  of  testimony  may  be  resorted  to;  and  long-con- 
tinued occupancy  and  acquiescence,  even  reputation  and  hearsay  as  to  bound- 
aries, may  have  weight."    Nye  y.  Biemeret,  44  Wis.  104. 

*'  That  boundaries  may  be  prored  by  hearsay  testimony  Is  a  rule  well  set- 
tled.'*   By  McLban.  J.,  Boardman  ▼.  Leeeee  of  Seed,  6  Pet.  828. 

In  Long  v.  GoUon,  116  Mass.  414.  the  court  said :  '*  In  BarUeU  v.  Bmirmn^ 
7  Gray,  174,  it  is  held  that  to  be  admissible  such  declarations  most  have  been 
made  by  persons  ^ow  deceased,  while  in  possession  of  land  owned  by  them 
and  in  the  act  of  pointing  out  their  boundaries,  and  when  it  appears  to  show 
an  interest  to  deceive  or  misrepresent.  The  declarations  offered  and  rejected 
at  the  trial  do  not  come  within  the  exception  thus  defined  to  the  rule  by 
which  hearsay  is  excluded.  The  decisive  objection  to  their  competency  is  that 
they  do  not  appear  to  have  been  made  while  in  the  act  of  pointing  out  the 
I  oundaries  of  the  declarant's  land.  This  is  an  element  which  cannot  be  dis« 
regarded,  especially  when  the  question  is  one  of  private  boundary.  The  dec- 
laration derives  its  force  as  evidence  from  the  fact  that  it  accompanies  an  act 
which  it  qualifies  or  gives  character  to.  The  declaration  does  not  appear  to 
have  been  offered  for  the  purpose  of  establishing  a  boundary  by  traditionary 
evidence  or  reputation.  Sach  evidence  has  sometimes  been  said  by  American 
courts  to  be  admissible;  and  in  the  cases  from  New  Hampshire,  cited  by  the 
defendant,  it  se^iuH  to  be  held  that  declarations  of  deceased  persons,  who  from 
their  situation  appear  to  have  had  the  means  of  knowledge,  and  who  have  no 
Interest  to  misrepresent  the  facts,  are  admissible  to  establish  private  bounda- 
ries, altough  not  mad^<  oa  the  land.  8'nUh  v.  Forreet,  49  N.  H.  280,  287; 
Great  FaUe  Go,  v  W(}r9ter,  lo  N.  U.  412,  487.  But  by  the  current  of  au- 
thority and  upon  the  better  reason,  such  evidence  is  inadmissible  for  the  pur- 
pose of  provinir  the  bouudary  of  a  private  estate,  where  such  boundary  Is  not 
identical  witu  another  of  a  public  or  qwvti  public  nature.  1  Greenl.  Ev., 
g  in;  1  Phil.  Ev.  (N.  /.  ed..  1849)  241.  242;  Cowen  k  Hill's  Notes;  HaU  v. 
Mnffo,  97  Mas8.  416." 

vVhartoD '  Cv. .  ^  191)  Havs.  "  such  declarations  should  only  be  received  when 
madH  coiDcideDtally  %vith  poiatint^  out  boundaries,  and  by  parties  either  per- 
fnr  uing  business  d  itied  at  the  tiian  or  having  no  interest  to  subserve  in  mak- 
ing tne  d  -ci  tfaCtiiid.  '     Jitiug  Lor^  v.  CoUon,  eapra. 
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Qreenleaf  says  (1  Et.,  g  145):  "By  the  weight  of  aathority  and  apon  better 
treason  sach  eridence  is  held  to  be  Inadmissible  for  the  parpoee  of  proving  the 
boQDdarj  of  a  private  estate,"  etc. 

In  Sauer  y.  Herring,  $upra,  Hsndbbson,  C.  J.,  after  declaring  sach  evi 
'dence  competent,  upon  authority,  says:  "  And  if  the  propriety  of  the  rule  was 
now  re$  inUgra,  perhaps  the  necessity  of  the  case,  arising  from  the  situ-itioo 
of  oar  country,  and  the  want  of  self  evident  Urmini  of  our  lands,  woui . 
quire  its  adoption.  For  although  it  sometimes  leads  to  falsehood,  it  more 
often  tends  to  the  establishment  of  truth.  From  necessity  we  have  in  this 
instance  sacrificed  the  principles  upon  which  the  rules  of  evidence  are 
founded." 

Wharton  essays  rather  fancifully  to  reconcile  the  conflict  of  decision 
between  this  country  and  England,  on  the  ground  that  "  our  boundaries  go 
back,  in  the  main,  to  proprietary  or  government  grants  or  to  purchase  from 
the  Indians,"  the  interior  as  well  as  the  exterior  boundaries  of  which  are  shift- 
ing or  imperfectly  described,  and  in  regard  to  which  '*  the  community  took 
sQch^an  interest  as  made  its  common  opinion  of  value  as  exhibiting  not  merely 
what  the  parties  understood  the  boundaries  to  be,  but  what  they  really  made 
the  boundaries,"  and  hence  the  reputation  relates  to  matters  of  public  interest. 

Abbott  says  (Trial  Ev.,  §  110):  '*  In  this  country,  the  declarations  of  deceased 
persons  who  are  shown  to  have  been  in  a  position  to  know  the  facts,  are  admis- 
sible to  establish  the  boundaries  of  lands  owned  by  private  persona."  "In 
most  of  the  States  it  is  not  necessary  that  the  declarant  should  ever  have  been 
in  possession  of  the  land  as  owner  or  otherwise."  But  the  writer  mistakenly 
fsites  HaU  v.  OUting;  2  H.  &  J.  112, 121,  to  this,  for  that  was  the  case  of  declare 
tions  of  a  former  owner. 

In  Tuck^  V.  8mUh,  Texas  Sup.  Ct.,  Feb.  25, 1887,  it  was  said: 

"  It  is  well  settled  by  our  decisions  that  the  declarations  of  disinterested 
jMrties,  since  deceased,  who  were  in  a  position  to  know  a  boundary  line,  are 
admissible  In  a  controversy  about  such  line."  But  it  appeared  that  the  state- 
znents  were  made  while  the  declarant  was  pointing  out  posts  placed  by  the 
surveyor  who  ran  the  disputed  line.  But  in  Hurt  v.  Eoans,  49  Tex.  811,  it 
was  held,  without  discussion,  that  declarations  after  suit,  by  a  party  never 
interested  in  the  lands,  are  not  competent  to  prove  boundaries.  In  Stroud  v. 
Bpringfleld,  88  Tex.  649,  the  court  said:  "Evidence  of  this  character,  except 
where  it  was  a  part  of  the  original  re$  gwtm^  was  not  admissible  at  common 
law  to  prove  the  boundaries  of  a  private  estate.  Its  admission  was  restricted  to 
eases  involving  questions  of  ageneral  or  public  nature.  The  admissibility  of  this 
character  of  evidence  seems  to  have  turned  upon  the  nature  of  the  reputed  fact, 
whether  it  were  of  interest  to  one  party  only  or  to  many.  If  the  latter,  it  was  ad- 
missible; if  the  former,  it  was  excluded.  The  tendency  of  American  decisions  has 
t>een  to  break  in  upon  the  rule  of  the  common  law,  in  reference  to  questions  of 
private  boundary,  and  to  remove  the  restrictions  which  exclude  evidence  of 
this  character  in  such  cases.  This  has  been  the  result  of  necessity.  Our  land 
marks  are  usually  of  perishable  materials,  and  by  the  settlement  and  improve 
ment  of  the  country,  and  from  other  causes,  they  are  constantly  being  destroyed. 
It  is  therefore  indispensable  in  many  cases  that  hearsay  or  reputation  should  be 
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xeoeiyed  to  establish  old  boandaries.  *  *  *  There  is  a  strong  array  of 
aathorities  which  seem  to  sapport  the  common-law  rule.  Bat  the  courts  of  a 
majoritj  of  the  States,  it  is  believed,  hold  the  same  doctrine  asserted  in  the 
cases  I  have  cited  from  North  and  South  Carolina.  Sample  v.  BM,  4  How. 
807;  Stmer  v.  Herring,  8  Dev.  L.  840.  •  •  •  The  rule  that  old  boundariee 
maj  be  proved  hy  the  common  reputation  and  understanding  of  the  neighbor 
hood  where  the  land  lies,  would  seem  better  established,  and  to  stand  Jin  p^^- 
•mple  od  higheif  ground  than  the  one  we  have  been  considering,  which  admita 
the  declarations  of  deceased  persons  of  competent  knowledge  and  having  no 
interest,  as  evidence.  The  admission  of  evidence  of  common  reputation  as  to 
old  boandaries,  which  frequently  cannot  possibly  he  proved  by  positive  testi- 
mony, is  based  on  the  extreme  probability  of  the  truth  of  a  fact  received,  as- 
sented to  andactiid  on  as  true,  by  the 'common  consent  of  a  community  having 
peculiar  means  for  correct  information,  and  no  interest  to  warp  their  judgment 
In  forming  a  correct  conclusion.  In  the  absence  of  positive  and  direct  testimony, 
which  when  they  are  ancient  cannot  usually  be  had  to  establish  boundaries, 
eommon  reputation  is  perhaps  as,  little  liable  to  error  as  any  other  species  of 
evidence  that  can  be  resorted  to  for  the  purpose,  and  indeed  is  frequently  the 
only  resort.    The  general  rule  is  undoubted,  that  common  reputation  is  admis- 
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sible  as  evidence  in  questions  of  boundary^  but  there  is  much  diversity  of  opin^ 
ion  as  to  lt6  propek*  application.  Boardman  v.  Leseeee  of  Reed,  6  Pet.  841.  Tha 
anrestrlcted  admissibn  of  this  species  of  evidence  would  be  fraught  with  thi^ 
most  dangerous  tendencies,  and  violative  of  the  best  dictates  of  experience.  The 
admissibility,,  as  -well  as  the  valae  and  weight  of  general  reputation,  must 
from  its  nature  depend  very  much  upon  the  circumstances  of  the  case  in  whicli 
it  is  offered.  It  cannot  of  course  i)e  .received  as  to  title.  It  is  admissible  onlj^ 
as  to  the  loeue  in  quo  of  the  boundary,  a  fact  of  which  the  community  or  neigh- 
borhood around  it  is  supposed  to  bepeculiiarly  well  informed.  The  boundary 
must  be  an  ancient  one,  and  its  supposed  locality  must  be  of  sufficient  interest 
or  note  in  the  neighborhood  oc  oomodunity  to  have  been  the  subject  of  observa- 
tion and  conversation  among  the  people.  The  reputation  or  understanding 
must  be  general  and  concurrent.  There,  wdght  of  opinion  or  neighborhood 
report  is  not  common  reputation.  The  reputation  or  understanding  must  have 
been  formed  and  in  existence  before  the  controversy  commenced  in  which  it  is 
used  as  evidence.  Men  are  not  presumed  to  be  indifferent  in  regard  to  matters 
in  actaal  controversy,  for  When  the  contest  has  begun,  people  generally  take' 
one  side  or  the  other,  and  if  they  are  disposed  to  speak  the  truth,  facts  aie  or 
may  be  seen  by  them  through  a  false ,medium«  For  this  reason,  it  is  necessary, 
tiiat  proof  of  common  reputation  must  have  reference  to  a  time  anU  Utem' 
mctam." 

This  is  the  most  extended  and  the  most  excellent  consideration  of  this  quee> 
tloa  on  principle  that  we  have  found. 
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Garrett  v.  State. 

(19  N.  J.  Law,  M.) 
CHminalhw—  nuisance — Ugidati^e  auik&rUg. 

A  board  of  health,  empowered  by  the  legislature  to  regulate  and  oontrol  or  pio- 
hibit  the  carrying  on  of  offensive  mannfactores  attended  by  noisoaw  or  in- 
jarioos  odors,  has  no  authority  to  license  the  manufaetare  of  fertiliien  in 
such  a  way  as  to  create  a  public  nuisance.* 

CONVICTION  of  maintaining  a  nnisanoe.     The  opinion  aialea 
the  case. 

Babtitt  dt  Lator0ne$  and  7%$odor$  Byersan  for  plaintiib  in  erven; 

Carles  ff,  Winfield,  prosecutor  of  the  pleas,  contra. 

En APP,  J.  The  plaintiffs  in  error  were  convicted,  on  trial  before 
the  Quarter  Sessions  of  the  county  of  Hudson,  of  the  offense  of  main«> 
taining  a  public  nuisance  in  the  said  county.  Their  busineas  was 
that  of  extracting  fats  from  dead  animals,  and  conyerting  the  rest 
into  fertilisers.  It  was  established  by  the  finding  of  the  jury  that 
the  process  of  manufacturing  created  nauseous  and  offensive  odors 
to  an  extent  sufficient  to  create  public  annoyance.  The  plaintiib 
in  error  had  received  a  license  from  the  board  of  health  and  vital 
statistics  of  the  county  of  Hudson  to  cany  on  the  business  of  manu- 
facturing fertilizers,  and  they  sought  to  vindicate  their  action  in 
virtue  of  such  license.  This  line  of  defense  was  distinctly  presented 
in  a  request  of  tbe  court  to  charge  that  ^'if  the  jury  believe  the 
board  of  health  and  vital  statistics  established  in  the  oounty  of  Hud- 
son has  enacted  ordinances  on  the  subject  of  canyiug  on  the  busi- 
ness carried  on  by  the  defendants,  and  under  such  ordinances  baa 
licensed  the  defendants  to  carry  on  the  business,  this  prevents  an 
indictment  for  nuisance  during  the  continuance  of  such  license. '^ 
This  the  court  declined  to  charge,  and  charged  that  the  fact  of  the 
license  being  granted  did  not  prevent  the  indictment  of  the  license*  s 
of  the  board  if  they  created  and  maintained  a  public  nuisance  To 
this  refusal  of  the  request  to  charge,  and  to  the  charge  as  made  upon 
that  point,  exceptions  were  duly  sealed,  and  errors  were  assigned 
thereon.  The  action  of  the  court  thus  excepted  to  presents  the  only 

*  To  same  effect,  CognoeU  v.  N.  T.,  etc..  By,  Co,  ( 108  N.  T.  10),  66  Am.  Bep.  ^ 
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tpnestions  for  consideration  here.  The  board  whose  licenses  the  plain-^ 
tiffs  in  error  set  np  in  their  justification  was  created  by  an  act  of 
the  legislature  entitled  ''  An  act  to  provide  for  a  board  of  health  and 
▼ital< statistics  in  the  county  of  Hudson,  and  to  prevent  the  spread- 
ing of  disease,''  passed  March  27, 1874.  (Pamph.  L..  p.  669  )  It  gave 
power  to  the  board  to  enact  ordinances  in  relation  to  the  publio 
health,,  not  inconsistent  with  the  laws  of  the  State,  and  to  impose  a 
penalty  for  their  violation.  By  that  act,  power  and  authority  to 
grant  licenses  was  not  conferred,  but  by  a  public  act,  entitled  '^An 
ast  concerning  county  boards  established  for  the  protection  of  publio 
health  and  the  registration  of  vital  facts  and  statistics  in  the  coun- 
ties of  this  State,''  passed  May  5,  lb84  (Pamph.  L.,  p.  282),  such 
boards  were  empowered  to  regulate  and  control  or  prohibit  the  carry- 
ing on  of  all  trades  and  manufactures  in  said  county,  obnoxious  or 
offensive  to  the  inhabitants  of  such  county  or  any  part  thereof,  and 
which  are  attended  by  noisome  or  injurious  odors  (^  5,  §  4),  and 
to  regulate,  license  and  control  all  dealers  in  bones,  fat  and  animal 
offal  or  refuse  whatsoever;  also  all  bone  and  fat-boiling  or  grease- 
making  establishments.  ^  6,  §  4.  The  plaintiffs  in  error  pro- 
duced on  the  trial  a  license  from  the  county  board  of  health  to 
manufacture  fertilizers  and  materials  within  Hudson  county,  oa 
Haokensack  river,  Kearny,  township,  for  one  year  from  the  1st  day 
of  July,  1884,  subject  to  revocation  for  cause.  This  paper  lays  the 
foundation  of  the  matters  objected  to  at  the  trial. 

The  defendants  invoke  'in  their  behalf  a  recognized  principle 
that  a  public  nuisance  must  be  occasioned  by  acts  done  in  violation 
of  law,  and  that  any  business  or  pursuit  which  is  authorized  by 
law  cannot  be  such  nuisance.  It  is  not  denied  that  the  legislature^ 
have  the  power  to  make  lawful,  so  far  as  the  public  is  concerned, 
a  work  or  business  which  by  the  common  law  would  otherwise  be 
a  public  nuisance.  An  instance  of  the  exercise  of  this  power  is 
found  in  the  schedule  of  powers  usually  conferred  upon  railroad 
companies,  many  of  which,  in  their  unauthorized  exercise,  would 
amount  to  such  public  wrong.  And  it  has  not  been  questioned 
in  this  case  that  it  is  competent  for  the  legislature,  through  its  se- 
lected agents,  to  determine  when,  where  and  in  what  manner  suoh 
business  may  be  conducted. 

Such  legislation  however  being  in  derogation  of   the  common 
law,  must  receive  strict  construction,  and  the  public  injury  from 
which  one  holding  such  a  grant  would  be  protected  must  be  the 
Vol.  LX  —  75 
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necessary  resalts  of  the  authorized  business  after  the  exercise  of 
proper  care»  skill  and  diligence — employing  careful  servants  and 
iising  processes  least  likely  to  produce  detriment  to  the  public.  If 
he  fails  in  any  of  these,  and  unneossary  injury  results  to  the  public, 
he  becomes  liable  to  indictment.    3  Whart.  Or.  Law,  §  14^ 

In  the  light  of  these  rules,  and  assuming  that  the  licenses  which 
the  plaintiffs  in  error  held  were  lawful  authprity  for  carrying  on 
the  business  so  licensed,  is  the  proposition  contained  in  their  re^ 
quests  to  charge  one  that  is  supportable  in  law  ?  What  he  aaks  the 
court  to  declare  to  the  jury  as  a  legal  rule  for  their  guidance  is  that 
the  license  of  this  boaid  to  carry  on  a  particular  business  is,  under 
Miy  and  all  circumstances,  a  protection  against  an  indictment  for 
nuisance  growing  out  of  such  business.  It  left  no  room  for  the 
consideration  of  unnecessary  or  even  reckless  injury  to  the  public 
in  the  mode  of  manufacture.  This  is  the  plain  meaning  of  this 
Request,  and  had  it  been  put  to  the  jury  as  asked,  no  matter  how 
Willful  or  extensive  the  offense  to  the  public-  may  have  been,  it  de-^ 
manded,  in  virtue  of  the  licenses,  the  acquittal  of  the  plaintiffs  in 
error.  The  proposition  can  find  no  support  or  countenance  in  any 
legal  rule.  But  on  looking  into  the  licenses,  is  there  any  authority 
given  the  plaintiffs  in  error  to  create  noisome  odors  and  smells, 
and  corrupt  the  air  with  them  to  the  inconvenience  of  the  public  ? 
The  authority  is,  by  the  licenses,  to  mandfacture  fertilizers  and- 
materials  in  a  certain  locality  for  one  year. 

Is  it  to  be  assumed  that  the  necessary  consequence  of  such  manu« 
facture  was  to  corrupt  the  air  and  produce  public  annoyances  ?  Arel 
we  to  infer  from  this  grant  that  either  the  legislature,  or  the  board 
acting  in  theirbehalf^  designed  to  grant  the  right  under  such  term^ 
tp  create  what  otherwise  in  law  would  be  a  public  dffense?  Such  is: 
not  its  expression,  and  on  every  recognized  principle  in  the  inter-^ 
pretation  of  such  grants  the  presumption  would  be  against  any  such 
intent  The  object  of  the  legislation  constituting  boards  of  health 
and  marking  out  their  duties  was  to  prevent  nuisances  in  conserva* 
tion  of  the  public  health.  With  this  purpose  as  the  single  object  of 
their  creation  and  sole  guide  in  action,  it  would  be  novel  indeed  to 
find  in  such  words  a  license  to  effect  a  public  nuisance.  In  either  of 
these  views  the  judge  was  clearly  right  in  refusing  to  charge  as  re- 
quested. I  am  also  of  opinion  that  the  objection  to  the  charge  aa 
made  is  not  supportable.  It  is  to  be  observed  that  the  charge  given 
which  was  objected  to  was  in  >ttnswer,.to  the  plaintiff's  request 
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Tbe  judge  hud,  in  ft  former  part  of  the  chai^,  clearly  defined  a  pub- 
lic nuisance*  He  had  instructed  the  jury  that  the  business  of  munu-  . 
ikotnring  fertilizers  wasa  Iftwfnl  business  when  the  manner  of  its  con- 
duct was  not  hurtful  or  off^nsiye^   .He  bad  declared  the  law  in  this 
case  to  the  jury  in  these  Words:  *^  When  a  lawful  business'  is  con- 
ducted in  an  unlawful  manner^  so  that  it  is  injurious  and  interferes  $ 
with  the  rightd  of  thq^  about  hrmi  then  that  offensive  method  of 
conducting  the  business  may  be  abated,  and  the. parties  guilty  of  itt 
may  be  punished  by  indictment  if  it  has  become  a  public  nuisanoe/'t 
The  plain  reddction  from  what  was  Said  in, answer  to  the  r^uest  is 
that  no  inference  was  to  be*  drawn  from  th^  liqe^^e  which  :the,p]|ain-i 
tiffs'-  held,  th)U;  thdy  were  authorized  to  inflict  injury  upon  the 
public  by  their  mode  of  conducting  the  business  and  that  they  were 
responsible  if  thereby  they  created  a  nuisance  to  the  public.    If  the 
language  used  can  be  understood  as  an  instruction  that  these  licenses 
can  in  no  wise  impair  the  cbViimon^'lii^'  righlof  the  public  to  be  pro* 
tected  against  unwholesome ^tndnoxious.pdors^  I  would  still  regard 
it  as  a  correct  exposition  of  the  law. 

The  purpose  whifh' the  legislature  had  InVieW  in  creating  boards 
olhealttr.  was -to  supply  additional  means,  to  .preyept  4ij?ea8e4indi:* 
discomfort;  such' as  might  arise  from  contamination  of  airv. water 
or  food.  Theise  means  were  designed  to  be  auxiliary  to  existing  public 
methods  of  prot*  ctidu;  It  was  no  part  of  that  purpose  to  legalize 
or  protect  any  of  the  sources  of  such  eviL 

.It  is  a'  mistako'tio  asDri<>e  to'this  i^gi^tion  a,  design  to  grant  im- 
munity from  the  ordinary  legal  consequences  of  creating  or  con- 
tinuing a  public  nuisance.  Such  Resign  ianpt  to  4)e\fonnd  in  the 
causes  which  gave  rise  to  these  enactments,  and  no  words  found  in 
the!  acts  express  or  sn'ggest  arpoi^ef  id  the  isfeveral  bdalds  of  health  to 
license  offenses  against  t^e  public  health  and  comfort  Their  powers^: 
hirge  asthey  are,  are  granted  solely  for  the  repression,  not  the  creation 
of*  projection  of  nuisances:  The  power  to  license  is  giten  as  a  meana 
of  exereising  restraint  and  control  bver  doubtful  pursuits;  as  to  those, 
noxiou^  ill  nature  or  becoibiYng  so  by  carelessness.  -  The  sole  power, 
gfven.  or  designed  to  be  given,  is  to  abate  and  suppress. . 
'  Bnsitie^s  not  unlawful  in  itself  may  be  brought  under  control  bj- 
safe  iatid 'proper  regulations  touching  modes  of  cpndubting  such/ 
btisine8fii,'to  avoid  offense  to  the  public.  But 'such  bdards  have  not 
been  endowed  with  power  to  gi'ant  away  the  j^nblic  nght  to  purs 
and  nncontaminated  airv 
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If  it  be  as  the  plaintiff  in  error  contendfi/under  a  class  of  laws 
declared  to  be  enacted  for  the  protection  of  the  public  health,^ 
power  has  been  conferred  upon  these  local  agencies,  broad  enoagh* 
to  permit,  through  the  form  of  a  license,  the  establishment  in  the-* 
midst  of  our  largest  cities,  of  the  most  dangerous  and  intolerable: 
nuisances.    This  cannot  be  conceded. 

The  evidence  offered  at  the  trial  has  been  bvought  here  with  the- 
return  to  the  writ.  We  cannot  look  into  this,  but  must  assume' 
that  the  couTictions  rest  upon  competent  and  sufficient  evidence. 

We  think  there  was  no  error  in  the  refusal  to  charge  as  requested* 
or  the  charge  as  given,  and  the  judgment  should  be  affirmed. 

Judgment  ajfintud. 


Ik  be  Ohbbsbmah.. 

(49  N.  J.  Law,  U7.) 
GnUempi — Ubel  of  grand  Jwrp^ 

The  defendant  had  been  tried  on  an  indictment  and  the  Jniy  had'  dieagxBed.'  * 
He  therenpon  published  in  his  newspaper  an  article  intending  to  cast  dis- 
credit on  ^e  grand  Jury  which  indicted  him,  the  sheriff  who  summoned  it, . 
and  the  judge  who  presided,  and  would  preside  on  a  second  triaL    BM,  a 
contempt.* 

PBOCEEDINGS  for  contempt.    The  head-note  states  the  case. 

Wm.  E.  Pottery  for  defendant. 

Dixon,  J.  The  appellant  had  been  indicted  at  the  Jannarj 
term,  1884,  of  the  Cumberland  county  Oyer  and  Terminer,  and  i^. 
the  January  term,  1885,  had  been  tried  on  the  indictment,  but  the 
jury  disagreed.  On  January  30, 1885,  he  published  in  his  news-, 
paper  an  article  intended  to  cast  discredit  upon  the  members  of  the. 
grand  jury  that  had  indicted  him,  upon  the  sheriff,  wlio  had  sum- 
moned the  jury,  and  upon  the  judge  who  had  presided  at  his  trial, 
and  who  in  the  regular  course  of  official  duty,  would  preside  when 
he  should  be  again  tried.  For  this  article  the  appellant  was  ad* 
judged  by  said  court  to  be  guilty  of  contempt  and  to  be  fined-flOO, 
whereupon  he  appealed  to  this  court. 

•See  8taU  ▼.  Freuf  (34  W.  Va.  416),  40  Am.  Rep.  Wt. 
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The  appellant's  coansel  insists  that  such  a  pablication  is  not  a 
contempt  of  coart  in  this  State.  Fully  admitting  that  it  would  be 
regarded  as  a  contempt  in  England  according  to  the  views  of  the 
present  day,  he  contends  that  sach  views  had  their  origin  sabse- 
qnent  to  the  American  revolutiony  and  are  therefore  not  to  be  con- 
sidered as  indicating  onr  common  law.  That  this  position  is  how- 
ever false  will  appear  from  a  reference  to  many  declarations  and 
decisions  made  before  oar  separation  from  the  mother  country,  by 
writers  and  coarts  to  whom  we  are  wont  to  look  for  authoritative 
evidence  of  the  common  law. 

As  early  as  the  time  of  Lord  Clarendon,  the  first  chancellor 
after  the  restoration,  prosecutions  for  contempt  by  abusive  words 
uttered  out  of  court  had  become  so  frequent,  that  a  special  rule  of 
court  was  adopted  for  their  regulation.  Com.  Dig.,  tit.  *'  Chancery,^ 
D.  1,  note  h. 

In  17o9,  a  defendant,  on  being  served  with  a  rule  of  the  Queen's 
Bench  to  show  cause  why  an  information  should  not  be  filed  against 
him,  spoke  of  the  rule  in  a  contemptuous  manner.  The  court  sent 
an  attachment  for  contempt  against  him,  without  even  a  rule  that 
he  show  cause  why  it  should  nob  be  issued.     Anon.,  1  Salk.  84. 

In  1720,  the  same  practice  was  pursued  in  the  King's  Bench 
against  one  Jones,  who  had  treatt*d  the  process  of  the  court  con- 
temptuously {Rez  V.  JoneSy  Str.  185);  again  in  1724,  against  one 
who  had  used  contemptuous  words  on  the  delivery  to  him  of  a 
declaration  in  ejectment  (Rex  v.  Uaitty  Str.  567),  and  again  in 
1737,  under  circumstances  like  those  of  Rez  v.  JoneSy  supra;  North 
T.  Wiggins,  Str.  1068. 

In  1720,  Pool  was  committed  for  contempt  of  the  Court  of  Chan- 
cery, in  having  put  an  advertisement  in  .the  ''Daily  Courant/* 
offering  a  reward  of  £LuO  for  legal  proof  of  a  certain  marriage  then 
in  question  before  the  court.  Lord  Chancellor  Pareeu  saying: 
**  I  his  tends  to  the  suborning  of  witnesses.  ♦  »  ♦  and  is  a  con- 
tempt of  court,  being  a  means  of  preventing  justice  in  a  cause  now 
depending,  ♦  ♦  ♦  ^nd  as  the  court  may,  so  in  justice  it  ought 
to  punish  t'lis  proceeding."  Pool  v.  Sacheverel,  1  P.  Wms.  67>. 
It  was  this  jurist  whom  Hawkins,  in  the  preface  to  his  second  book 
on  the  Pleas  of  the  Crown,  described  as  possessing  the  most  perfect 
l:ill  and  experience  in  the  common  law. 

A^out  i72i,  Dr.  Colbatch  was  attached  for  contempt  in  the 
Kiuj^'s  Bench,  for  having  written  in  his  Jus  Academicum,  in  allu- 
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vioQ  to  the  court's  granting  writs  of  mandamus  and  prohibition 
against  the  University  of  Cambridge^  ^' that  they  who  intend  to 
subvert  the  laws  and  liberties  of  any  nation  commonly  begin  with 
the  privileged  and  immunities  of  the  universities.''  Ohief  Justice 
Pratt  sentenced  him  to  be  imprisoned,  fined,  and  bound  over  to 
good  behavior.     3  Campb.  Lives  of  Gh.  Just.  70. 

Shortly  afterward.  Dr.  Colbatch's  adversary.  Dr.  Bentley,  com- 
plained to  the  King's  Bench  that  Cambridge  had  taken  away  his 
degree  without  hearing  him,  because,  on  being  served  with  process 
to  appear  in  an  action  of  debt  before  the  vice  chancellor  of  the 
tiniversity,  he  had  said  contemptuously  to  the  beadle,  that  the  pro- 
^cess  was  illegal  and  he  would  not  obey  it,  that  the  vice  chancellor 
,was  not  his  judge,  and  was  acting  foolishly.  The  same  chief 
jbstice,  in  reversing  the  action  of  the  university,  remarked:  ''If 
Dr.  Bentley  had  said  as  much  of  our  process,  we  would  have  laid 
liim  by  the  heels  for  it;  he  is  not  to  arraign  the  justice  of  the  pro- 
ceedings out  of  court,  before  an  officer  who  has  no  power  to  examine 
It.''  Rex  V.  University  of  Camhrid/je^  fcJtr.  557,  565. 
"  In  1744,  the  King's'  Bench  granted  a  rule  for  an  attachment 
against  one  Bedman,.f9r  threatening  Murphy  (the  prosecutor  in  an 
information  for  a  misdemeanor)  with  danger  of  his  life,  and  saying 
lie  would  be  hanged.     Rex  r.  Carroll^  1  Wils.  75. 

About  the  same  time.  Lord  Habdwickb  committed  two  printers 
to  psbon  for  eontempt  of  court  in  printing  reflections  on  the  par- 
ties and  witnesses  in  a  clause  pending  in  Chancery,  saying  /'  there  is 
nothing  of  more  pelfnicious  consequence,  than  to  prejudice  the 
minds  of  the  public  against  persons  concerned  as  parties  in  causes, 
^before  the  cause  is  finally  heard.  *  *  *  One  kind  of  contempt 
is  scandalizing  the  court  itself.  There  may  be  likewise  a  contempt 
of  this  court  in  abusing  parties  who  are  concerned  in  causes  here. 
There  may  be  also  a  contempt  of  this  court  in  prejudicing  mankind 
against  persons  before  the  cause  is  heard."  Roach  r.  Oarvin,  2 
Atk.  469. 

About  1720,  Hawkins'  Pleas  of  the  Crown  was  issued.  In  it  the 
learned  sergeant  enumerates  among  the  most  remarkable  instances 
.of  contempts  for  which  any  person  is  punishable,  '^  contemptuous 
'words  or  writings  concerning  the  court,*'  of  which  kind,  he  says,  it 
seems  endless  to  put  any  instances,  since  they  are  generally  so  ob- 
viouis  to  common  understanding.  2  Hawk.  P.  C,  chap.  22,  g§  38^ 
36. 
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Before  1740^  Gomyn's  Digest  was  published^  aod  it  is  therein 
asserted  that  attachment  will  lie  for  abusive  usage  or  words  of  the 
process^  or  officers  of  the  court.  Com.  Dig.>  tit.  ^'Chancery/' 
D.  3.  • 

Between  1740  aud  1750,  Viner's  Abridgment  appeared,  which 
under  the  title  *'  Contempt  ^  states:  ''  Sometimes  a  contempt  arises 
in  using  words  imputing  scorn,  reproach  or  diminution  of  the 
court." 

And  finally,  Blackstoue,  in  his  fourth  book  (page  288),  published 
within  a  decade  before  the  Ameriqan  Bevolution,  mentions  among 
the  principal  instances  of  contempts  of  court  punishable  summarily 
by  attachment,  those  committed  away  from  the  presence  of  the 
court,  by  parties  writing  or  speaking,  oontejnptuously  of  the  court 
or  judges  acting  in  their  judicial  capacity. 

In  this  array  of  authorities,  running  through  the  two  generations 
next  preceding  the  '' Declaration  of  Independence,'Vi8  not  to  be 
forgotten  Chief  Justice  Wilmot's  opinion  in  Almonds  case,  written 
1765,  vindicating  the  power  to  punish  this  species  of  contempt  as 
one  inherent  in  the  superior  courts  according  to  the  settled  prin- 
ciples of  the  common  law.     Wilmot's  opinion^  243. 

These  citations  may  be  fitly  closed  by  the  testimony  of  Lord  Eaa* 
KiKB,  uttered  indeed  thirty  years  after  New  Jersey  had  ceased  to  be 
a  colony  of  Qreat  Britain,  but  toward  the  end  of  a  life  made  illns- 
iriouB  by  such  devotion  to  the  ^*  liberty  of  the  press  **  as  not  even 
its  extreme  advocates  will  question;  he  said,  in  Ex  parte  Jones,  13 
Yes.  237  (1806) :  **  It  never  has  been,  or  can  be  denied,  that  a  pub- 
lication, not  only  with  an  obvious  tendency,  but  with  the  design  to 
obstruct  the  ordinary  course  of  justice,  is  a  very  high  contempt. 'f* 

It  thus  appears,  beyond  dispute,  I  think,  that  the  superior  courts 
of  England,  before  the  formation  of  the  United  States,  had  legal 
power  to  punish  summarily  for  any  words  uttered  by  speech,  by 
writing  or  by  printing,  outside  of  the  regular  course  of  litigation, 
which  were  designed  to  bring  contempt  upon  the  courts  in  the 
exercise  of  their  judicial  functions,  or  to  pervert  in  a  pending  cause 
the  due  administration  of  justice. 

The  appellant's  counsel  contends,  in  the  next  place,  that  this 
power  did  not  pass  to  the  courts  of  New  Jersey. 

So  far  as  our  courts  are  modeled  after  English  courts  of  common 
law,  a  {Nresnmption  arises  that  they  possess  all  the  powers  which 
their  prototypes  lawfully  exercised^  andtbe  burden  uf  establishing 
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the  contrary  rests  apon  him  who  asserts  it.  Coansel  endeavors  to 
maintain  his  position  apon  the  groand  that  the  power  now  denied 
is  contrary  to  the  spirit  of  oar  institutions,  and  so  far  as  our  reports 
show  has  never  been  exercised  in  this  State. 

The  reason  for  deeming  it  contrary  to  the  spirit  of  oar  institu- 
tions that  oar  courts  should  haTe  the  same  power  as  their  predeces- 
sors to  defend  themselves  against  abasive  words,  is  not  apparent. 
Only  two  argaments  for  withdrawing  from  them  this  authority 
can  be  imagined,  one  that  abusive  words  have  ceased  to  be  regarded 
as  a  means  of  injury;  the  other,  that  such  power  could  no  longer 
be  safely  intrusted  to  the  courts.  But  neither  argument  is  well 
founded;  f'^r  by  adopting  the  common  law  touching  slander  and 
libel,  our  forefathers  unequivocally  asserted  their  opinion  that  in- 
jury woald  still  flow  from  unbridled  tongues  and  pens,  and  by  con- 
ceding  to  the  courts  the  power  of  punishing  contempts  generally, 
they  recognized  the  trustworthiness  of  the  jadiciary  in  vindicating, 
by  summary  process,  their  own  authority  and  dignity.  Why  then 
should  this  single  speci  of  injury  be  taken  from  the  category  in 
which  it  has  always  stood?  The  importance  of  the^'  liberty  of  the 
press''  is  urged. upon  us.  We  do  not  underestimate  it;  but  after 
all,  the  liberty  of  the  press  is  only  the  liberty  which  every  man  has 
to  utter  his  sentiments,  and  can  be  enjoyed  only  in  subjection  to 
that  precept  both  of  law  and  morals:  sic  ulere  tuo,  ut  alienum  non 
UBdas,  In  a  government  where  order  is  secured,  not  so  much  by 
foi'pe  as  by  the  respect  which  citizens  entertain  for  the  law  and 
those  charged  with  its  administration,  nothing  which  tends  to  pre- 
serve that  respect  from  forfeiture  on  the  one  hand  and  detraction 
on  the  other,,  can  be  hostile  to  the  Commonwealth. 

It  is  true,  as  stated,  that  there  is  not,  in  our  reports,  any  instance 
of  the  exercise  of  the  power  to  punish  for  mere  words  as  a  con- 
tempt; but  this  by  no  means  indicates  that  the  power  hasnot  been 
employed.  The  occasions  on  which  it  might  properly  be  used  are 
most  likely  to  have  arisen  in  those  courts  that  try  and  decide  causes 
in  the  immediate  presence  of  interested  parties,  and  therefore  under 
circumstances  more  calculated  to  excite  evil  dispositions;  and  the 
proceedings  of  these  courts  are  not  reported,  nor  until  the  statute 
of  1884,  under  which  the  present  appeal  is  taken,  were  they  subject 
to  review  in  courts  whose  decisions  are  reported.  The  authority  of 
our  superior  tribunals  over  this  class  of  contempts  has  never  been 
questioned;  and  whenever  it  has  been  referred  to  in  our  reported 
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cases,  it  has  been  either  declared  or  assumed  to  remain  with  us  in 
its  original  yigor.  In  FhmmerfeU  y.  Zettera,  2  Halst.  31  (1823), 
counsel  spoke  of  it  as  an  undoubted  power;  in  Sfaie  ▼.  Doty^  3 
Yroom,  404  (1868)^  Chief  Justice  Beasley  mentions  it  as  one  re- 
peatedly enforced;  and  in  Reinhart  y.  Lafice^  14  Vroom,  311  (1881), 
where  Mr.  Justice  Depub  discussed  at  large  the  subject  *' con- 
tempts,'' there  is  no  intimation  that  this  branch  of  judicial  author- 
ity  has  been  lopped  ofF.  In  our  judgment  the  power  exists^  not- 
withstanding the  apparent  infrequency  of  its  exercise. 

Counsel  further  contends  that  the  proceedings  of  the  court  be- 
low should  be  annulled  because  there  does  not  seem  to  haye  been 
any  affidayit  of  the  facts  as  a  foundation  for  the  rule  to  show  cause. 
This  is  not  now  a  sufficient  reason  for  rcYersal.  No  doubt  the  or- 
dinary course  of  practice  in  such  cases  in  courts  of  law  is  that  an 
affidavit  of  the  facts  should  first  be  presented;  then  tliat  a  rnle 
should  be  entered  requiring  the  aUeged  offender  to  show  cause  why 
he  should  not  be  attached  for  contempt;  then  if  good  caase  be  not 
shown,  that  an  attachment  should  issue,  and  the  accused^  on  being 
brought  in,  should  be  either  held  to  bail  or  committed  to  answer 
interrogatories;  then  that  interrogatories  should  be  exhibited  and 
answered;  and  thereupon  according  as  his  answers  confess  or  deny 
his  guilt,  he  should  be  punished  or  discharged.  But  the  practice 
has  not  been  uniform.  Sometimes  a  rule  to  show  cause  has  been 
allowed  without  an  affidavit^  on  a  mere  sugi^estion;  sometimes  an 
attachment  has  issued  without  a  rule  to  show  cause;  sometimes 
punishment  has  been  inflicted  forthwith  on  the  offender's  confes- 
sion when  brought  in  by  the  writ,  without  interrogatories;  and 
4Bometimes,  as  in  McQuade  ▼.  Emmons,  9  Vroom,  397,  the  penalty 
has  been  imposed  on  the  offender's  admissions  made  under  the  orig- 
inal rule,  without  either  writ  or  interrogatories.  So  tl^at  these  va- 
rious steps  are  manifestly  not  jurisdictional,  except  to  the  extent 
of  laying  before  the  court  matters  which  constitute  a  contempt,  and 
affording  to  the  party  accused  a  fair  opportunity  of  denying  or  con- 
fessing their  truth.-  In  the  present  case,  the  appellant,  on  the  re- 
turn of  the  rule  to  show  cause,  filed  his  affidavit  declaring  the  truth 
of  all  the  matters  alleged  ia  the  rule  as  the  basis  for  its  allowance, 
and  although  the  consideration  of  the  cause  was  then  adjourned 
from  term  to  term,  yet  the  appellant  never  intimated  that  an  affi- 
davit should  have  been  presented  before  the  rule  was  granted,  or 

that  he  was  entitled  to  have  an  attachment  issue  or  interrogatories 
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filed,  or  that  the  rnle  shoald  be  discharged  for  want  thereof;  and 
even  after  aentenee  was  pronounced,  he  obtained  leave  to  ^mend 
his  affidavit,  bat  did  not  complain  of  any  irregularity  or  illegality 
in  the  proceedings.  Under  these  circumstances  the  objection  now 
made  cannot  be  sustained. 

Lastly,  we  are  pressed  with  the  impolicy  of  exercising  the  power 
to  punish  abusive  publications  as  contempts. 

We  decline  to  weigh  the  pro  and  con  of  this  argument,  in  per* 
forming  our  duty  as  an  appellate  tribunal.  Although  by  the  stat- 
ute (Pamph.  L.  1884,  p.  219)  we  are  to  rehear  the  case  of  the  appel- 
lant both  upon  the  law  and  the  facts,  and  to  give  such  judgment 
as  shall  seem  to  be  lawful  and  just,  yet  we  are  to  do  this  in  review  of 
a  judgment  already  rendered  in  the  court  below  for  the  protection 
of  its  own  dignity,  peace  and  good  order;  and  if  in  such  judgment 
there  is  found,  according  to  the  law  and  the  facts,  nothing  unlaw* 
ful  or  unjnst,  it  should  be  affirmed,  whether  in  our  individual 
opinions  it  was  politic  or  impolitic  to  set  the  machinery  of  prosecu* 
tion  in  motion. 

We  consider  the  judgment  of  the  Oyer  both  legal  and  just,  and 
liherefore  it  is  afilrmed.  Judgmmt  affirmed. 


I  Eyaks  v.  MoDsbxott. 

(tfN.  J.  Law.lflL) 
AfUmtdi—liabilitiffarir^rifbi^^Hciaumem. 

One  may  recover  for  an  injury,  by  tbe  bite  of  a  dog  upon  ebowing  tba  owner's 
knowledge  of  bie  propensity  to  bite,  wbetber  in  anger  or  noi.  {ike  note,  p,  (SOS.) 

ACTION  for  injury  by  the  bite  of  a  dog.    The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

M.  W.  Niven,  for  prosecutor. 

■ 

W.  D.  Daly  and  James  Flemming^  contra. 

Parker,  J.  An  action  was  brought  in  the  Hoboken  Distriot 
Toiirt,  by  John  McDermott  against  Samuel  Evans,  the  prosecutor, 
to  recover  damages  occasioned  by  the  bite  of  a  dog. 

It  was  proved  that  McDermott,' at  the  time  he  was  bitten,  was  in 
th'*  ^\\o  in  kept  by  the  prosecutor  as  a  plaoe  of  public  resort ;   that 
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the  prodeoator  was  the  owner  and  posaessor  of  the  dog;  that  in  goiilg 
from  the  billiard-room  to  the  bar-room  of  the  aaloon,  McDermott 
met  the  dog  in  the  passage-way;  that  he  put  out  his  hand  to  motion 
the  dog  out  of  the  passage-Way  he  was  obstructingy  when  the  dog 
growled  and  bit  him  on  the  hand. 

McDermott  swore  that  abdut  a  month  after  he  was  bitten,  his 
hand  broke  oat  from  the  e£fect  of  the  bite;  that  he  became  nervous, 
lost  sleep  aod  suffered  pain;  that  he  employed  a  physician,  paid  for 
medicines,  lost  two  or  three  weeks'  wages,  and  was  out  of  pocket 
in  money  about  $25. 

Dr.  Pinder,  a  practicing  physiciau,  swore  that  about  the  time 
McDermott's  hand  broke  out,  he  was  consulted  professionally;  that 
he  made  an  examination  of  the  hand  and  prescribed  for  the  injury. 
He  said  that  he  found  the  skin  broken,  the  hand  considerably  in- 
flamed and  swollen,  and  that  it  appeared  to  him  to  be  a  pretty  bad 
hand.  The  witness  added  that  hydrophobia  might  possibly  result 
from  such  a  wound,  but  that  he  did  not  apprehend  such  result  in 
this  case. 

At  the  close  of  the  plaintiff's  evidence,  the  counsel  for  the  defend- 
ant moved  to  nonsuit,  on  the  ground  that  it  did  not  appear  that 
the  dog  had  bitten  McDermott  maliciously;  and  also  on  the  ground 
tliat  there  was  no  proof  that  the  dog  had  bitten  other  persons, 
except  in  play;  or  that  the  defendant  had  knowledge  of  the  pro- 
pensity of  the  dog  to  bite. 

The  judge  refused  to  nonsuit.  In  charging  the  jury,  the  judge 
said:  '*  Some  time  ago,  a  girl  was  bitten  by  a  dog  in  this  State;  the 
case  was  carried  to  the  Supreme  Court,  and  a  judge  there  held  the 
owner  of  the  dog  liable  for  an  injury  committed  by  the  dog,  if  he 
had  notice  of  his  mischievous  propensity;  and  this  is  the  law  which 
applies  to  this  case.''  Upon  request  to  charge,  the  judge  held,  in 
substance,  as  he  had  ruled  on  the  motion  to  nonsuit.  The  jury 
found  for  McDermott  in  the  sum  of  $3o0  damages. 

When  the  plaintiff  rested,  there  was  evidence  of  the  propensity 
of  the  dog  to  bite,  and  that  the  defendant  knew  of  it,  before  Mc- 
Dermott was  bitten.  But  it  in  said,  on  the  part  of  the  prosecutor, 
that  although  several  persons  had  been  bitten  by  the  dog,  of  which 
he  had  information,  yet  it  appeared  that  in  every  instance  the  bit- 
ing occurred  while  the  dog  was  in  a  playful  mood;  and  it  is  argned 
that  damages  cannot  be  recovered  where  it  is  shown  that  the  dog 
had  a  propensity  to  bite  only  in  play;  but  that  to  justify  a  recovery, 
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it  mast  appear  that  the  dog  was  in  the  habit  of  biting  mankind 
while  in  an  angry  mood,  actuated  by  a  ferocioas  spirit. 

This  is  not  the  law.  An  action  can  be  maintained  against  the 
owner  by  a  party  injared,  upon  evidence  that  a  dog,  with  the  knowl- 
edge of  the  owner,  had  a  mischievous  propensity  to  bite  mankind, 
whether  in  anger  or  not.  In  either  case  the  person  bitten  would 
suffer  injury.  A  mischieyons  propensity  is  a  propensity  from  which 
injury  is  the  natural  result. 

In  the  case  of  Hudnton  ▼.  RobertSy  reported .  in  6  Ezch.  699,  it 
appears  that  the  plaintiff  was  walking  in  the  street,  wearing  a  red 
handkerchief.  The  bull  of  the  defendant,  ordinarily,  gentle  and 
quiet,  and  not  known  to  have  gored  any  person  previously,  was 
being  driven  along  the  street,  when  he  attacked  and  gored  the 
plaintiff.  The  defendant  said  that  the  red  handkerchief  caused  it, 
and  that  he  knew  the  bull  would  run  at  any  thing  red.  The  plain- 
tiff recovered.  The  bull  had  no  hostile  feeling  against  the  man  he 
^njured,  and  no  disposition  to  gore  mankind,  yet  because  of  hia  mis- 
chievous propensity  to  rush  at  a  red  object,  of  which  his  owner 
knew,  it  was  held  that  when  he  caused  injury  to  the  plaintiff, 
through  that  propensity,  his  owner  should  pay  damages. 

A  domesticated  bear  may  hug  a  man  until  his  ribs  be  broken. 
This  may  be  the  mode  adopted  by  the  animal  to  .manifest  his  affec- 
tion; yet  if  he  had  on  other  ^occasions  previously  shown  his  affec- 
tion in  that  way,  causing  injury,  and  his  owner  knew  of  such 
propensity,  the  owner  would  have  to  pay  damages  caused  by  break- 
ing the  man's  ribs.  It  is  true  that  the  bear  is  classed  with  animals 
ferm  natures,  and  the  presumption  in  such  case  would  be  that 
Mlthough  domesticated  the  animal  had  relapsed  into  his  wild  habits, 
yet  although  the  presumption  on  the  question  of  scienter  would  be 
against  the  owner,  he  might  be  able  to  prove  that  the  habit  of 
embracing  persons  did  not  proceed  from  the  savage  nature  of  the 
bear,  but  under  the  influence  of  civilization  from  a  cultivated  affec- 
tion. 

But  this  proof  would  not  avail  the  owner  in  a  suit  by  a  party 
embraced.  Such  a  propensity  would  be  held  to  bo  mischievous, 
because  hurtful  to  those  who  were  the  objects  of  the  bear's  affection. 

In  the  case  of  Oaks  v.  Spaulding,  reported  in  40  Vt.  347,  it 
appeared  that  Mrs.  Oaks  was  driving  cows  home  from  pasture, 
when  the  ram  of  Spaulding  attacked  and  injured  her.  It  was 
shown  that  the  ram  had  a  propensity  to  butt  mankind  and  that  the 
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defendant  knew  it^  but  it  did  not  appear  whetiier'the  previous  but^ 
tings  by  the  ram  proceeded  from  an  ugly  disposition,  or  from  the 
exuberance  of  a  playful  spirit;  yet  it  was  held  that  the  defendant, 
was  liable.  It  did  not  cure  the  hurt  nor  assuage  the  pain  of  the 
woman. to  be  told  that  the  ram,  whem  he  butted  her,  was  only  in 
one  of  his  accustomed  sportive  moods.  It  might  have  been  fun  for 
the  ram,  but  it  was  hurtful  to  Mrs.  Oaks.  It  was  a  mischievous 
propensity,  whether  proceeding  from  ugliness  of  temper  or  from 
good  nature,  which  if  known  to  the  owner  of  the  ram  made  him^ 
liable  for  damages  resulting  from  such  propensity.. 

There  is  no  doubt  that  in  cases  of  animals,  not  natnrally  inclined 
to  do  mischief,  a  previous  mischievous  propensity  must  be  shown, 
and  the  scienter  clearly  established.  The  gist  of  the  action  is  not 
the  keeping  of  the  animal,  but  the  keeping  with  knowledge  of  the 
mischievous  propensity,  whether  proceeding  from  a  savage  dispo- 
sition or  not* 

The  conclusion  is  that  the  plaintifiF  below,  having  shown  by  his 
proof  that  on  several  preyious  occasions  the  dog  in  question  had' 
bitten  various  persons  on  the  hand,  with  the  knowledge  of  the 
defendant,  he  was  entitled  to  recover,  even  if  the  habit  did  not  pro- 
ceed from  a  ferocious  nature,  but  was  the  result  of  a  mischievous 
propensity. 

In  this  instance  (whatever  may  have  been  the  circumstances 
attending  the  preyious  bitings  of  the  dog),  the  bite  was  accompanied 
by  a  growl,  while  McDermott  was  in  a  place  where  he  had  a  right 
to  be,  and  when  he  was  doing  nothing  except  to  motion  the  animal 
out  of  the  passage-way,  which  he  was  obstructing. 

The  damages  found  by  the  jury  are  not  excessive.  In  such  a  case 
they  cannot  be  measured  by  mere  expenditure  of  money  to  cure 
from  the  effects  of  the  bite.  Compensation  should  be  made  for  the 
pain  and  the  anxiety  of  mind  which  must  neceissarily  follow  the 
bite  of  a  dog. 

The  judgment  of  the  District  Court  is  affirmed. 

Judgment  affirmed. 

NoTB  BT  TRK  Refdbter.— See  Jfdnn  t.  Weiand,  81*  Peon.  St.  848;  s.  c,  88 
Am.  Rep.  768,  note.  In  an  action  for  injury  to  the  plaintiff  by  defendant's 
horse  striking  him  with  his  fore  feet,  evidence  that  the  animal  had  the  vicious 
propensity  to  Injaie  mankind  by  kicking  with  his  hind  feet,  of  which  propen. 
sity  the  defendant  had  knowledge,  may  be  received.  It  is  not  necessary,  In 
order  to  fasten  a  liability  upon  the  owner,  that  he  have  notice  of  a  previous 
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iajary  to  othen^  BSder  ▼.  WMU,  65  N.  Y.  54;  Godeau  r.  Blood,  53  Vt.  2SS; 
8.  c.  ««  Am,  Rep.  751;  WoHh  y.  GiUing,  L.  B..  2  C.  P.  1;  JtidE^tf  ▼.  Cox,  I 
fitark.  385;.  Coorey  Torts,  S4i.  It  is  the  propensity  to  oommit  the  mischief  thai 
eoQstitutes  the  danger  ( MeCoikiU  r.  BUioU^  5  Strobh.  196),  and  therefore  it  is  saf- 
fieient  if  the  owner  has  seen  or  heard  enough  to  convince  a  man  ^f  ordinary 
prudence  of  the  anlmal'^incliaation  to  commit  titn  class' 6f  Injnries  complained 
of.  EXghUinger  ▼.  :£^a»,  65  Ul.  236;  BueiOesf  t.  Leonard,  4  Denio,  500;  Ap- 
plOtee  ▼.  Pdreif,  L.  B.,  9  C.  P.  641[:  Abb.  "f rial  Ey.  645;  Shearm.  4  Bedf .  }i9g. 
(8d  ed.),  §  190.  The  question  in  each  case  is,  whether,  the  notice  was  suffi- 
cient to  put  the  owner  on  his  guard,  aud  to  require  him>.ss  an  ordinarily  pru- 
dent man,  to  anticipate  the  injury  which' has  actually  occurred.  Cooley  Torts, 
844.  Hence  it  is  unnecessary  u>  {Hrore  more  than  that  he  has  good  cause  for 
tfvpposing  that  the  animal  .may  so  conduct.  Kettridge  r.  EiHoU,  16  N.  H.  33. 
And  a  good  cause  for  so  siipposing  in  the  present  case  was  the  defendant's 
kpowledge  that  the  animsl  was  of  vicious  disposition  and  a  "notorious 
kicljcer;"  and  ihe  Jury  might  well  conclude  from  these  undisputed  facts  alone 
that  the  defendant  had  sufficient  kiiowledge  of  its  vicious  nature  and  propen- 
sity to  make  him  liable  for  its  subsequent  attack  on  the  plaintitT  in  conse- 
quence of  that  nature  and  propensity.  For  when  it  is  made  to  appear  that 
any  domestic  animaliB  ti^ions  ahd  indlnM  to  do  hurt,  and  the  owner  has  no- 
tice,  express  or  impli^  of,  the  fact,  the  law  then  imposes  upon  him  the  duty 
tQ  keep  the  animal  secc^re,  and  mskes  him  liable  to  any  person,  who  without 
contributory  negligence  on  his  part  is  injured  by  it^  And  th(s  rule  is  so  en- 
tlrely  reasonable,  and  is  so  strictly  in  accordance  with  the  legal  and  moral 
duty,  obligatory  upon  everybody,  so  to  keep  and  use  his  own  property  as  not 
to  wrong  and  injure  others,  that  authorities  iit»ei  not  be  elted  ia  Itasappoci. 

See  SmSih  v.  Doiu^iue,  port,  653. 
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SUUvte-— "$end  and  convoy  **  a  leUor. 

r 

Under  a  statute  making  it  criminal  to  send  or  convey  an  insulting,  faideoeiit; 
lascivious,  disgusting,  offensive  or  knnoying  letter  or  communication  to 
ady  femiile,  ^  indictiJient  charged  that  such  a  communication  was  sent  by 
the  defendant  to  Henrietta  Conover.  She  was  a  married  woman,  residing 
M^with  her  husbaiid.  The  commnnicatiou  was  bicloeed  in  a  sealed  envelope, 
.  directed  to  her  husband  fit  his  post-office  address  and  sent  by  mail.  In  the 
same  envelope  was  a  letter  to  the  husband  requesting  him  to  band  4he  In- 
closed to  his  wife.  Mrs.  Cs  son  got  the  letter  from  the  pQst-offioe  and  took 
it  heme  and  handed  it  to  hex.  ^Sha  opened  it  «ikd  read  it  BM,  •  seodiag 
to  her  by  the  aeonsed*.  .  •'  r    ^  ^ 
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CONVICTION  of  willfully  and  wantonly  sending  and  conyeyiog 
to  one  Henrietta  OonoTor,  a  female,  aninsalting,  indecent,* 
disgotting,  offendive  and  annoying  letter  and  communication,  against 
her  wiU  and  consent.    The  head-note  states  the  facts,  i 

B.  8.  Euhl  and  A.  A.  Olark^  for  plaintiff  in  error. 

J?.  P.  CkinJM%9  proseontor  of  the  pleas,  and  J.  N.  Voorlu9$i 
contra. 

Dbpctb,  J.  The  commnnication  for  sending  which  the  accused 
was  indicted  is  set  out  in  the  mdictment  It  is  insulting,  indecent, 
disgusting^  oflensiye  and  annoying,  apd  was  seint  without  lawfnL 
purpose  in  sending  the  same.      . 

[Omitting  minor  points.]  . 

Exception  was  taken  to  the  refusal  of  the  conrt  to  charge  thai 
there  was  no  evidence  that  the  defendant  did  send  or  convey  to 
Henrietta  Oonoyer  the  allejged  writing  or  communication. 

To  make  the  sending  of  such  a  communication  indictable  it  must, 
by  the  statute,  be  sent  to  a  female.  The  indictodent  charges  that  it 
was  sent  to  Mrs*  Oonover.  Proof  that  it  was  sent  to  her  in  a  legal. 
sense  is  necessary  to  sustam  the  conriction« 

The  evidetice  tended  to  show  that  the  communication  was  in  the! 
defendant's  handwriting.  It  is  prefaced  by  these  words:  ''  Solillo^ 
quyof  Dame  Conoyer,  Princes  Consort  of  the  Conover  Hell,  in: 
Couoyet  Dale,  neai  Ooppei  Hill,  Hunterdon  Co..',  N.  J.^'  The  com*' 
munication  contains  indubitable  evidence  that  the  writef  intended- 
that  It  should  be  seen  and  read  by  Mrs.  Conover.  Every  line  of  tbel 
writing  evinces  a  fixed  purpose  to  traduce,  defame  and  idsult  her.) 
The  purpose  of  the  writer  could  be  fulfilled  only  by  his  offensive! 
epithets  being  brought  to  the  knowledge  of  the  object  of  his  malign*: 
nity. 

Mrs.  Conover  resided  with  her  husband  at  Copper  hill,  tiear; 
Bingoes.  The  communication  was  inclosed  in  a  sealed  envelope, 
directed  to  the  husband,  David  Conover,  Copper  Hill,  P.  O.  The. 
envelc^  had  on  it  the  post-office  stamp  '*  Lambertville,  January' 
:K),  1885.'  Jonathan  Conover,  a  son  living  at  home,  got  the  letter t 
from  the  post-office  at  Copper  Hill.  David  Conover,  the  husband, 
was  sick  at  home  at  that  time.  The  son  brought  the  letter  home 
and  handed  it  to  his  mother.     She  opened  it  and  read  it  to  the : 
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membera  of  the  hoasehold.  Inclosed  in  the  same  enyelope  was  an* 
other  commanication  addressed  **  To  his  GonoVership  the  Prince  of 
the  Conover  Ilell^near  Copper  Hill,  Hunterdon  Co.,  N.  J.,  greets- 
ing/'  and  intended  for  the  hasband.  It  had  affixed  to  it  a  poet- 
script:  ''P.  S.  Please  hand  the  enclosed  paper  to  yonr  Consort 
Dame  Conover,  the  Honored  Princess  of  your  establishment" 

The  writing  on  which  the  indictment  was  founded  was  intended 
for  Mrs.  Conoyer.  It  was  sent  to  her  husband  with  a  request  that 
ic  should  be  handed  to  her.  It  was  received  and  read  by  her.  Waa* 
the  communication  **  sent  to "  her  within  the  meaning  of  the 
statute? 

In  Rex  T.  Wagstaffy  Buss.  &  R.  398,  the  indictment  was  on  the' 
statute  27  (Jeo.  II,  chap;  15^  for  sending  a  threatening  letter  to^ 
Richard  Dennis.  The  letter  was  directed  to  Richard  Dennis,  and 
was  dropped  by  the  prisoner  in  the  yard  of  the  residence  of  Dennis. 
It  was  picked  up  by  the  wife  of  the  prosecutor,  who  first  read  the 
letter  herself  and  then  read  it  to  her  husband.  The  judge  instructed! 
the  jury  that  if  the  prisoner  carried  the  letter  and  dropped  it, 
**  meaning  that  it  should  be  conyeyed  to  Dennis,  and  that  he  should 
be  mtide  acquainted  with  its  contents,''  the  letter  was  sent  within 
the  meaning  of  the  statute.  The  conyiction  was  sustained.  The 
judges  thought  a  letter  dropped  near  the  prosecutor,  with  intent 
that  it  might  reach  him,  was  a  sending  to  him.  In  Lhyi^$  case, 
which  was  an  indictment  for  sending  a  letter  to  one  Salway,  de-* 
manding  money,  the  prisoner  dropped  the  letter  in  the  vestry-room,' 
which  Sal  way  frequented  every  Sunday,  from  whence  the  sexton 
had  picked  it  up  and  delivered  it  to  him.  Mr.  Justice  Tat«8,  be- 
fore whom  the  case  was  tried,  reported  to  the  court  that  *'  it  seemed* 
to  him  to  be  very  immaterial  whether  the  letter  was  sent  directly  to 
the  prosecutor  or  put  into  a  more  oblique  course  of  conveyance  by 
which  it  might  finally  come  to  his  hands.''  The  court  in  bane  ex- 
pressed no  opinion  on  this  point,  the  judgment  being  arrested  on 
another  ground.      2  East  P.  0.  1123. 

In  Rex  v.  Paddle^  Russ.  &  R.  484,  the  indictment  charged  the 
prisoner  with  sending  a  letter  to  William  Kirby,  threatening  to 
burn  tlie  house  of  one  Rodwell,  and  the  stacks  of  hay,  com  and 
grain  of  one  Brook.  Eirby  received  the  letter  by  post,  and  it  was 
communicated  very  soon  after  to  Rodwell  and  Brook.  It  vras 
objected  that  it  was  indispensably  necessary  that  the  indictment 
should  charge  the  sending  of  a  threatening  letter  to  the  party 
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thre^eued,  whereas  it  was  stated  in  the  indictment,  and  appeared 
npon  the  eridenoe,  that  the  letter  was  sent  to  a  stranger,  who  might 
have  destroyed  the  letter  without  the  party  threatened  knowing 
any  thing  about  it.  The  court  in  banc  considered  that  the  sending 
the  letter  to  Eirby,  as  he  was  not  threatened,  was  Hot  within  the 
statute,  and  on  that  account  judgment  was  arrested,  manifestly  on 
the  ground  of  a  defect  in  the  indictment;  but  the  court  intimated 
that  if  Eirby  had  delivered  it  to  Rodwell  or  Brook,  and  the  jury 
should  think  that  the  prisoner  intended  he  should  so  deliver  it,  that 
would  be  a  sending  by  the  prisoner  to  Rodwdl  or  Brook,  and  would 
support  a  charge  to  that  effect. 

In  Regina  v.  Cfrimtoade,  1  Den.  0.  C.  30,  reported  also  in  1  Oar. 
&  E.  592,  the  case  was  considered  upon  the  second  count  of  the  in- 
dictment, which  charged  the  prisoner  l^ith  sending  to  one  Brown  a 
letter  directed  to  Sir  Joshua  Rowley,  threatening  to  bum  the  bam 
of  Brown.    At  the  trial  it  was  proved  that  the  letter  was  left  by 
the  prisoner  at  agate  in  the  public  road  near  Sir  J.  Rowley's  house, 
directed  to  him  as  described  in  the  indictment,  and  sealed.    Hav- 
ing been  found  there  by  one  of  the  witnesses,  it  was  forwarded  by 
him  to  Sir  J.  Rowley's  house  and  there  deposited  in  the  steward's 
room.     There  it  was  opened  by  the  steward,  who  was  authorized 
by  Sir  J.  Rowley  to  open  and  read  such  letters.    The  steward,  hav- 
ing opened  and  read  it,  did  not  deliver  it  to  Sir  Joshua  Rowley, 
bat  handed  it  over  to  a  constable,  who  afterward  showed  the  letter 
to  Brown  and  to  Sir  J.  Rowley.     The  learned  baron  directed  the 
jury  to  consider  whether  the  prisoner,  in  leaving  the  letter  as  before 
described,  intended  that  it  should  not  only  reach  Sir  Joshua  Row- 
ley, to  whom  it  was  directed,  but  that  it  also  reach  Brown;  and 
tbm  if  tiiey  thought  so,  the  learned  baron  was  of  opinion  that 
would  be  a  sending  to  Brown,  and  then  the  prisoner  might  be 
found  guilty  upon  the  second  count.     The  court  affirmed  the  c<m- 
viction,  on  the  ground  that  it  was  properly  left  to  the  jury  to  say 
whether  the  dropping  was  a  sending.     In  all  the  cases  I  have  found 
the  principle  is  either  affirmed  or  recognized,  that  under  statutes 
similar  to  that  under  which  this  indictment  was  found,  a  letter  is 
sent,  within  the  meaning  of  the  statute,  when  it  is  put  in  the 
course  of  transmission  by  the  accused,  with  the  intent  that  it 
should  reach  the  person  to  whom  it  is  charged  in  the  indictment 
to  haye  been  sent,  provided  that  in  fact  it  reaches  such  person. 
Jepson  and  Spingoffx  case,  2  East  P.  0.  1115;  Heming^n  case,  2 
Vol.  LX  —  77 
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East  p.  0. 1116;  0%rdwood:8  case,  2  East  P.  0. 1120;  8.  c,  1  Leach, 
169;  QuMn  t.  WiUiama,  1  Cox  0.  0.  16;  Quern  t.  Garmihers,  1 
Cox  0.  0. 138;  Regina  t.  Jones,  2  Gar,  ft  K.  898;  2  Whart.  Cr.  L., 
§  1666  a.  Nor  is  the  effeot  of  the  decisions  referred  to  impaired 
bj  the  fact  that  they  were  made  npon  statutes  which  did  not  spe- 
cifically require  the  letter  to  be  sent  to  any  particular  person,  foi 
by  legal  construction  such  statutes  are  held  to  require  that  the  let- 
ter should  be  sent  to  the  person  threatened,  and  the  indictment 
thereunder  must  so  allege.     Bex  y.  Paddle,  Buss.  &  R.  484. 

That  the  communication  was  inclosed  in  an  enyelope  directed  to 
the  husband  cannot  alter  the  case.  The  writer  intended  that  it 
should  come  to  the  wife's  knowledge,  and  requested  that  it  should 
be  handed  to  her*  When  these  communications  were  receiyed, 
^hat  the  husband  should  haye  shown  them  to  the  wife  with  a  yiew 
to  discoyer  the  writer  was,  from  the  character  of  the  commnnica- 
tions,  natural  and  to  be  expected.  Where  the  criminal  animus  is 
exhibited,  and  the  offender  has  taken  such  steps  to  carry  it  into 
effect  as  would  probably  produce  the  result  contemplated,  the  court 
should  not  resort  to  oyer-nice  or  strained  constructions  to  shield  the 
party  from  the  consequences  of  a  criminal  act  which  in  fact  had  been 
accomplished  by  the  yery  means  he  selected.  The  judge  properlr 
refused  to  charge  as  requested.  He  also  properly  denied  the  request 
to  charge  that  the  defendant,  if  guilty  of  any  offense,  was  only  an 
accessory.  In  misdemeanors  there  are  no  accessories.  AH  persons 
criminated  are  guilty  as  principals.  The  judge's  instruction,  that- 
**  if  the  defendant  intended  this  communication  for  Mrs.  Gonoyer, 
baying  taken  the  means  for  her  to  get  it,  it  is  a  sending  to  her  by 
him,  and  makes  him  the  principal,  no  matter  what  means  he  em* 
ployed  for  it  to  reach  her,  or  from  what  source  she  reoeiyed  it^'' 
substantially  correct 

[But  on  another  point] 

Judjfment  remraeJL 


I   ; 


.y         «  Mb 
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SXATB  T.    QODWUrSYILLB   AHD  PaTSBSOH    MaOADAMIZXD    BOAB^ 

OOXPAKT. 

410  If .  J.  L.  M.) 

k  tampike  oompanj  may  be  indicted  for  failare  to  inaintain  its  road  in  repair 
prescribed  by  the  charter,  bat  not  for  failare  to  oonstract  the  road  in  tha 
prescribed  manner. 

TNDIOTMENT  for  uauumoe.    The  opinion  states  the  ease. 

J.  W.  Ortggsy  for  State. 
W'.  B.  Oaurley,  contra. 

• 

Yak  Stokbl,  J.  [Omitting  details  of  indictment.]  The 
obligations  imposed  upon  this  defendant  compaay  by  its  char- 
ter are  recited  in  the  indictment,  and  the  dlegation  that  the 
road  has  not  been  oonstracted  in  the  required  manner,  and  that  by 
reason  thereof  the  road  is  in  a  soft,  miry  and  rough  condition,,  is 
relied  upon  to  establish  the  charge  of  naisance.  A  common  nuis-. 
ance,  says  Hawkins,  seems  to  be  an  offense  against  the  public,  either 
by  doing  a  thing  which  tends  to  the  annoyance  of  all  the  king's  sub- 
jects, or  by  neglecting  to  do  a  thing  which  the  common  good  re- 
quires.   1  Hawk.  360;  4  Bl.  Oom.  166;  Angell  Highways,  §  222. 

Any  defect  that  impairs  the  safety  of  the  highway  for  the  pur- 
poses of  travel,,  or  essentially  interferes  with  its  conyenient  use,  is  an 
indictable  and  actionable  nuisance  at  common  law.  Wood  Nuisanoe, 
p.  267,  §  324. 

In  Angell  on  Highways,  g  259,  it  is  said  ''  that  couTenience  and 
safety  are  the  essential  conditions  of  a  well-maintained  highway, 
both  at  common  law  and  by  statute.  Whether  a  given  highway  ful- 
fills the  conditions  is  a  mixed  question  of  law  and  fact,  to  be  settled 
under  proper  instructions  from  the  court.  In  determining  this  ques* 
tion  it  is  necessary  to  consider  the  location  of  the  road,  and  the  kind 
and  amount  of  travel  ovei  it.  A  road  safe  and  conyenient  in  the 
country  might  be  unfit  for  the  city.'' 

.  In  Waierford  Turnpike  Co.  y.  People,  9  Barb.  161,  the  indict- 
ment charged  the  defendant  with  nuisance  in  neglecting  to  make 
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and  maintain  the  road  in  a  proper  manner.  The  trial  court  refused 
^.ph^i^g^.  t^e^ji^ry  that  the  defendant.  Qould  Dfij\.  \^  jCQ^nvict^d  if  the; 
road  was  safe  and  passable.  .  In  reviewing  the  case  the  Supreme 
Court  said  **  that  the  charter  of  the  turnpike  company  was  in  the 
nature  of  a  contract  between  the  stockholders  and  the  public.  Tho 
former  ligree  in  consideration  of  the  tolls  granted  to  themy  to  con- 
struct the  road  in  a  prescribed  manner,  and  to  keep  it  substantially 
in  that  condition  during  the  existence  of  the  charter.  A  violation 
of  that  duty  is  punishable  by  indictment  at  common  law.  To  con- 
stitute a  nuisance  it  is  not  essential  that  the  road  should  be  unsafe 
or  impassable.  :  Any  contrapting  or  narrowing  of  a  highway  is  a 
nuisance.  Any  obstruction  left  in  it  or  omission  to  repair  it, 
whereby  it  is  less  convenient  for  public  use^  falls  within  the  same 
category." 

.  Howard  y.  North  Bridffswaier,  16  Pick.  189  was  an  action  on  the 
case  for  damages  for  injuries  to  a  horse  from  stones  in  the  highway. 
The  court  said  that  an  action  ^ould  not  lie  unless  the  town  was 
indictable,  and  held  that  in  determining  that  question  it  was  neces- 
sary to  consider  what  duty  was  required  of  the  town  in  reference  to 
reparation. 

In  Proprietors  of  Quincy  Canal  v.  Newcomb,  7  Mete.  276,  Chief 
Justice  Shaw  maintained  the  same  view,  saying  that  if  the  canal 
was  not  made  according  to  the  provisions  of  the  act  of  incorporation 
it  was  a  failure  to  perform  a  public  duty,  for  which  indictment 
would  lie. 

Our  court  of  last  resort  has  recognized  this  to  be  the  correct  rule. 
l^uUs  v.  E'lst  Bmnswick  A  New  Brunswick  Turnpike  Co.^  48 
N.  J.  L.  596  was  a  suit  brought  to  recover  tolls  alleged  to  be  due 
from  Mrs.  Stults  to  the  turnpike  company  for  travel  by  her  over 
the  road.  She  set  up  in  her  defense  that  the  company  had  not 
complied  with  the  requirements  of  their  charter  in  that  they  had 
not  constructed  the  road  in  the  manner  therein  prescribed  and  had 
not  kept  it  in  repair.  Chancellor  Rukton,  in  delivering  the 
opinion  of  the  court,  that  this  defense  was  inadmissible,  said  **  that 
the  company  was  answerable  for  such  delinquencies  to  the  public  at 
large  in  a  public  prosecution,  and  not  to  the  defendant  or  any  other 
individual/'  and  in  support  of  that  doctrine  he  cited  the  case  in  7 
Mete.  276. 

The  legislature  granted  the  right  to  take  tolls  upon  the  theory 
that  it  was  necessary  for  the  public  that  the  road  should  be  solid 
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and  firm.  The  condition  in  whicli  the  pnblic  convenience  requires 
that  the  defendants'  pike  shall  be  kept  can  be  settled  only  by  refer- 
ence to  the  charter.  The  f ailnre  to  make  it  conform  to  that  stand- 
ard is  nocnons  and  hurtful  to  the  public.  The  public  is  thereby 
depriyed  of  that  which  has  been  pronounced  to  be  essential  to  the 
public  good.  The  duty  of  maintaining  and  repairing  highways  and 
the  extent  and  nature  of  that  duty  lie  at  the  very  foundation  of  the 
liability  to  indictment. 

la  T%6  Queen  y.  Inhabiianis  of  Siretford,  2  Ld.  Baym.  1169,  the 
indictment  alleged  that  the  highway  was  very  muddy  and  so  narrow 
that  people  could  not  pass  without  danger  to  their  lives.  Holt, 
C.  J.9  and  Pow£LL  held  the  indictment  naught  for  want  of  saying 
that  the  way  was  out  of  repair,  and  Powell  said  that  the  saying  it 
was  so  narrow  that  the  people  could  not  pass  was  repugnant  to  its 
being  the  king's  ^highway;  for  if  it  had  been  so  narrow  people  could 
never  have  passed  there  time  out  of  mind.  It  was  not  alleged  nor 
did  it  appear  that  it  was  the  duty  of  the  inhabitants  to  keep  the 
public  way  free  from  mud.  In  the  absence  of  such  an  allegation 
no  breach  of  duty  was  shown.  In  the  common-law  form  it  is  suffi- 
cient to  set  forth  the  duty  and  show  the  neglect. 

In  Rex  V.  Inhabikmts  of  Hendon,  4  Bam.  ft  Ad.  628,  the  indict- 
ment alleged  it  to  be  the  duty  of  the  said  defendants  to  repair  and 
amend  a  bridge,  and  averred  that  the  bridge  ''  was  out  of  repair. ** 
The  defendants  were  convicted,  and  on  motion  in  arrest  of  judg- 
ment the  Bang's  Bench  refused  the  rule.  When  the  manner  in 
which  a  highway  shall  be  maintained  is  not  prescribed  by  statute 
the  common  law  requires  that  it  shall  be  convenient  and  safe.  It 
becomes  a  public  nuisance  when  and  for  the  reason  that  by  neglect 
it  ceases  to  be  maintained  in  the  required  condition.  When  there- 
fore the  legislature  declares  a  turnpike  to  be  necessary  by  the  grant 
of  a  franchise  to  a  company  to  construct  it,  with  the  right  to  exact 
tolls  under  the  duty  of  maintaining  it  in  a  specified  manner,  whether 
k  is  a  nuisance  or  not  must  depend  upon  its  conformity  to  the  statu- 
tory standard.  It  seems  unreasonable  to  hold  that  this  company 
shtidl  not  be  amenable  to  indictment  for  nuisance,  unless  the  road  is 
suffered  to  fall  into  such  decay  as  would  constitute  a  nuisance  in 
case  of  an  ordinary  highway.  It  must  not  be  understood  that  the 
mere  neglect  on  the  pwrt  of  the  company  to  make  the  turnpike  con- 
form in  its  construction  to  the  exactions  of  its  charter  subjects  it 
to  indictment    Such  is  not  the  rule  intended  to  be  announced.    It 
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i6  only  when  by  reason  of  such  want  of  confoiteity,  the  road  has^ 
ceased  to  be  solid,  firm  and  even,  as  the  charts  coinmiAndSj,  that  the' 
criminal  prosecution  can  be  resorted  to.  So  long  as  the  highway  is^ 
kept  in  that  state  the  company  cahnot  be  called  upon  to  irespond  iii- 
a  criminal  court  upon  an  allegation  that  in  some  respect  there  has 
been  a  departure  from  or  a  want  of  conformity  to  the  mode  of  con^ 
flftruction  required  by  the  charter.  The  duty  to  maintain  the  high- 
way in  a  certain  condition,  and  the  neglect  to  perform  that  duty,- 
constitute  the  criminal  offense.  The  crime  is  committed  when  the 
dereliction  of  that  duty  exists.  The  charter  of  the  defendant  com-' 
pany  does  not  provide  any  mode  for  redressing  the  injury  to  the 
individual  or  to  the  public,  and  if  the  defendant  can  continue  to' 
exact  toUg  without  being  liable  to  indictment  for  neglect  of  theobli-^ 
gation  imposed  by  the  statute,  the  public  will  be  without  adequate^ 
means  of  redress.  Even  if  a  penalty  was  provided  in  the  charteir, 
it  would  be  no  bar  to  indictment.  2  Arohb.  989;  Simpson  v.  Siaie,^ 
10  Yerg.  586;  Waterford  Turnpike  Co.  v.  PeopU,  9  Barb.  174. 

The  charge  in  the  indictment  '^that  the  defendants,  during  all' 
the  time  aforesaid,  have  kept  and  maintained  the  road  in  a  soft;' 
miry  and  rough  condition,"  is  a  sufficient  averment  to  show  that  it' 
IB  a  public  nuisance.  Admitting  this  to  be  the  correct  doctrine, 
the  defendant  cannot  be  called  upon  to  answer  to  the  State  in  this 
case.  The  indictment  alleges  that  it  was  the  duty  of  the  company 
to  complete  the  macadamizing  of  the  turnpike  in  the  manner  afore- 
s^d,  within  six  years  from  the  2A.  day  of  April,  1868,  and  that  if^ 
was  not  done  within  the  said  time  or  at  the  time  of  finding  the 
indictment.  To  this  specification  the  defendant  can  make  two  duffi* 
cient  answers: 

First.  The  indictment  was  found  in  1883,  and  consequently  more 
than  two  years  had  then  elapsed  after  the  offense  charged  had  been 
committed.  It  does  not  appear,  from  any  thing  averred  in  the  indict-' 
ment,  that  the  duty  to  complete  continued  f^ter  the  expiration  of 
six  years,  or  that  the  defendant  had  a  right  to  complete  it  after  six 
years.  On  the  contrary,  it  is  expressly  charged  in  the  indictment' 
that  unless  it  was  completed  within  six  years  the  said  charter  should- 
be  void.  The  charter  being  the  only  authority  for  doing  the  work, 
if  the  charter  became  void  the  right  to  do  the  work  ceased.  -  Oonae*^ 
quently  the  offense  set  forth  is  barred  by  the  statute  of  limitations. 

Secondly.  The  averment  that  the  company  has  failed  to  eonstrdct 
the  turnpike  in  the  prescribed  tnahner  does  not,  as  has  been  before 
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stated^  authorize  a  resort  to  criminal  procedure,  in  the  absence  of 
the  further  allegation  that  it  was  the  duty  of  the  company  to  main- 
tain the  road  in  a  certain  state  of  repair/  and  that  in  consequence 
of  neglect  of  that  duty  it  had  fallen  out  of  repair. 

The  indictment  alleges  that  the  defendants  have,  during  all  the 
time  aforesaid/  kept  and  maintained  the  road  in  a  sof t,  miry  and 
rough  condition,  but  there  is  an  entire  absence  of  averment  to  show 
that  they  were  under  any  duty  or  obligation  to  keep  the  road  in  re- 
pair. Faildre  to  repair  is  not  the  offense  charged  in  the  indictment. 

The  Oyer  and  Terminer  should  be  advised  that  upon  the  plead- 
ings certified  judgment  should  be  rendered  for  the  defendants. 


SVOWHILL  T.  Bbsd. 

(MN.J.L.  m.) 

Landl&rd ^MdimumCr^ turtendm' during  term — mtU  far  hr§aeh pf  ttmm&ni  U 

leate  in  repair. 

A  lease  for  one  year  oontidiied  a  oovenant  that  the  tenant  woald  deliver  poa- 
session  of  the  premises  on  the  expiration  of  the  lease,  in  ad  good  repair 
as  they  were  at  the  oommenoement  thereof.  There  was  a  snrrender  of  thfli 
lease  before  the  end  of  the  year,  and  in  an  action  for  breach  of  that  oovenanti; 
held,  thai  the  tenant  was  not  relieved  from  the  performance  thereof  by  the; 
anrrender  before  the  end  of  the  yetf  . 

ACTION  for  breach  of  contract  to  suiTender  leased  premises  in 
good  repair.    The  head-note  states  the  point.    The  defendant 
had  judgment  below. 


Alan  H.  Sironff,  for  plaintiffs  in  certiorari. 
Samuel  A.  Patterson,  for  defendants. 

Bebd,  J.  It  is  first  objected  by  the  counsel  for  the  plaintiffs  in 
certiorari  that  the  court  below  admitted  evidence  improperly. 

This  was  ond  testimony  on  the  part  of  the  defendant  to  the  effect 
that  while  the  negotiations  for  the  agreement  to  surrender  were  in 
progress  one  of  the  plaintiffs  said  that  if  the  defendant  would  let 
the  plaintiffs  have  the  property  they  would  not  ask  him  to  put  back 
the  counters  and  shelving. 

This  testimony  was  imprbperly  admitted. 
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The  writing  itself  was  complete  upon  its  face.  It  expressed 
clearly  upon  what  terms  the  surrender  should  be  made.  The 
parol  testimony  engrafted  a  new  term  upon  the  written  agreement, 
and  for  this  purpose  its  reoeption  was  illegal.  IfaufnbergY.  T^ung^ 
44  N.  J.  L.  331;  8.  c,  43  Am.  Bep.  380. 

This  error  will  lead  to  a  reversal,  unless  by  the  arrangement  to 
surrender  the  defendant  is  relieved  from  a  performance  of  the 
covenant  to  leave  the  premises  in  as  good  repair  as  they  were  at  the 
commencement  of  the  lease.  The  term>  by  the  lease,  was  to  run 
from  October  1,  1883,  to  October  1,  1884.  Had  there  been  no 
accepted  surrender  the  covenant  would  have  been  performed  by 
leaving  the  premises  in  repair  on  October  first,  the  end  of  the  term. 
The  tenant  was  not  bound  to  keep  the  premises  in  repair  during 
the  continuance  of  the  term,  but  only  to  leave  them  in  good  repair 
at  the  end  of  the  term.  Nor  is  it  deniable  that  a  surrender  termi* 
nates  the  tenant's  estate,  and  with  it  all  covenants  contained  in 
the  lease,  and  operates  to  relinquish  all  rights  of  action  for  breaohea 
which. did  not  occur  during  the  life  of  the  lease.  Piatt  Govenaotd, 
585;  Deatie  v.  CdldweU,  127  Mass.  242. 

The  question  here  presented  is  whether  the  covenant  was  broken 
during  the  life  of  the  lease.  If  it  could  not  be  broken  until  the 
end  of  the  term  named  in  the  lease,  namely,  at  the  end  of  one 
year,  then  it  follows  that  it  was  at  that  time  impossible  tot  the  ten- 
ant to  perform. 

By  the  surrender  he  was  out  of  possession,  and  by  the  aoceptf 
ance  of  the  surrender  the  landlord  had  assented  to  an  extinguish* 
ment  of  the  covenant  before  any  breach. 

But  I  do  not  regard  the  covenant  as  one  to  leave  the  premises 
in  repair  at  the  end  of  the  period  of  time  mentioned  in  the  lease. 

The  time  for  performance  was  the  time  of  expiration  of  the  lease. 
The  lease  expired  by  reason  of  the  surrender  as  effectually  as  it 
would  have  expired  by  the  efflux  of  time  without  a  surrender. 
When  therefore  the  defendant  entered  into  an  arrangement  for  a 
surrender,  the  event  upon  which  the  performance  of  his  covenant 
waa  dependent  was  shifted  from  October  first  to  September  first. 

This  conclusion  seems  to  accord  with  the  result  in  the  case  of 
Austin  V.  Moyle,  Noy,  118,  cited  at  length  in  Piatt  Covenants.  A. 
leased  to  B.  for  ten  years,  and  B.  covenanted  to  leave  four  acres  of 
the  ground  fallowed  and  plowed  at  the  end  of  the  term,  and  in  the 
lease  there  was  a  proviso  that  if  B. mistake  his  bargain  he  may  sur- 
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render  his  esUte  on  a  year's  warning.  B.  afterward  sarrendered 
aocordingly^  and  it  was  adjudged  by  the  conrt  that  the  surronder 
was  no  dispensation  of  the  covenant,  but  otherwise,  if  the  lessee 
had  oovenanted  to  leave  the  four  acres  fallowed  and  plowed  at  the 
end  of  the  ten  years^  for  then  the  acceptance  of  the  surrender  be* 
fore  the  expiration  of  the  ten  years  would  have  made  it  impossible 
for  the  tenant  to  perform  his  coyenant. 

.  In  the  above  case  it  is  true  that  the  option  of  a  surrender  before 
the  ten  years  is  contained  in  the  lease,  and  so  this  ending  of  the 
term  may  be  said  to  have  been  in  accordance  with  the  terms  of  the 
lease  itself.  Bat  I  am  unable  to  see  in  what  way  the  insertion  of 
the  right  to  surrender  in  the  lease  affects  the  principle.  The  con- 
struction of  the  covenant  still  remains  to  be  determined  by  the  in- 
ijuiry  whether  the  tenant  was  to  perform  at  the  end  of  the  period 
iiamed  in  the  lease,  or  at  the  expiration  of  the  tenant's  term.  If 
the  former,  then  a  surrender  before  the  arrival  of  the  end  of  the 
period  named  discharges  the  covenantor.  If  the  latter,  then  a  sur- 
render, which  itself  ends  the  term,  fixes  the  time  of  the  surrender 
as  the  time  for  performance. 

I  construe  the  present  covenant  to  bind  the  tenant,  not  to  leave 
the  premises  in  repair  at  the  end  of  one  year,  but  whenever  the 
lease  shall  end,  and  that  it  ended,  within  the  meaning  of  the  cove- 
nant, by  the  surrender. 

The  judgment  below  should  be  reversed. 

Judgment  reversed, 

Bbasley,  Gh.  J.,  and  Dixok,  J.,  concurred. 

Dbpub,  J.,  dissenting,  said:  There  is  a  distinction  between  a  cov* 
enant  to  repair  and  keep  in  repair,  and  a  covenant  to  deliver  up  the 
premises  at  the  expiration  of  the  term  in  as  good  repair  as  they  were 
in  at  the  beginning  of  the  term.  A  covenant  to  repair  and  keep  in  re^ 
pair  requires  the  tenant  to  keep  the  premises  in  repair  at  all  times  dur- 
ing the  term,  and  if  they  are  out  of  repair  at  any  time  the  lessor,  up- 
on such  a  breach,  may  sue  daring  the  term  for  the  injury  to  the  rever- 
sion. Luxmore  v.  Robeony  1  B.  &  Aid.  584;  Schieffelin  v.  Carpenter^ 
15  Wend.  400;  Wood  Land.  &  Ten.,  §  370;  2  Piatt  Leases,  190.  The 
removal  of  fixtures  by  the  tenant,  which  he  does  not  immediately 
replace,  but  which  can  be  replaced  before  the  end  of  the  term,  is 
not  a  breach  of  the  covenant  to  keep  in  i-epair  which  will  lay  the 

foundation  for  an  action  on  the  covenant  during  the  continuance 
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if  the  term.  Dae  y.  Davis,  15  Jar.  155.  .Where  the  covenant' ib 
simply  to  yield  up  the  posseasion  of  the  premises  at  the  expiration 
of  the  term,  there  can  be  no  breach  until  the  term  is  ended,  for 
the  tenant  has  the  whole  term  within  which  to  repair.  Althoagh 
the  lessee  is  liable  to  an  action  before  the  expiration  of  his  term  oil 
a  covenant  to  keep  the  premises  in  igood  repair/ on  a  corenant  to 
leave  them  in  as  good  state  as  he  found  them,  no  action  will  lie  tin 
the  end  of  the  term.  Piatt  Covenants,  289.  If  houses  be  let  to  me 
for  years,  and  I  covenant  to  leave  them  in  as  good  plight  as  I  find 
them,  and  I  throw  down  the  houses,  this  is  no  breach  of  the  cove- 
nant, for  I  may  re-edify  them,  and  therefore  no  action  will  lie  upon 
this  covenant  until  the  end  of  the  term.  Shep.  Touch.  173;  i 
Piatt  Leases,  189;  Schieffelin  v.  Carpenter,  15  Wend.  400. 

The  acts  complained  of,  the  removal  of  counters  and  shelving, 
painting  a  sign  on  the  front  of  the  building  and  staining  the  walls 
by  heaping  tobacco  against  them,  were  acts  not  inappropriate  to  the 
use  of  the  building  in  the  occupation  and  enjoyment  of  the  prem« 
ises  by  the  tenant.  These  acts  could  only  become  wrongful,  and  a 
breach  of  the  covenant  sued  on,  by  the  tenant's  neglecting  to  re-' 
place  the  counters  and  shelving,  and  to  restore  the  front  of  the 
bnilding  and  the  walls  to  their  original  condition,  and  he  had  the 
fclH^  term  specified  in  the  lease  within  which  to  make  the  repara- 
tions. His  covenant  was  not  broken  when  the  surrender  was  made 
and  accepted.  By  the  surrender  the  tenant^s  estate  was  absolutely 
deteimiiled.  •  The  termination  of  the  tenant's  estate  before  the 
expiration  of  the  term  extinguishes  all  covenants  dependent  on  the 
interest  enjoyed  that  were  not  broken  when  his  estate  was  deter- 
mined; for  the  land  being  gone,  the  covenant  is  annulled.  Piatt 
Covenants,  585.  Thus  in  covenant  against  a  lessee  for  years,  upon' 
a  covenant  that  at  the  end  of  the  term  the  tenant  would  leave  and 
yield  up  the  tenements  well  repaired,  the  defendant  pleaded  that 
one  B.  was  seised  in  fee  until  by  the  plaintiff  disseised,  and  that  B. 
afterward  re-entered  and  enfeoffed  J.  S.,  who  is  yet  seised,  etc, 
and  it  was  adjudged  on  demurrer  a  good  bar;  for  the  land  being' 
gone,  the  obligation  was  discharged.  Andrews  v.  Nesdham,  Noy, 
75;  Cro.  Eliz.  656;  6  Vin.  Abn  417,  title  ''Covenant,"  2.  Th^ 
effect  of  a  surrender  by  mutual  consent  is  to  terminate  the  relation 
of  landlord  and  tenant,  and  with  it  all  covenants  in  the  lease  which 
bad  not  then  matured.  Shep.  Touch.  300;  Taylor  Land,  ft  Ten., 
§  518;  Bain  v.  Clark,  10  Johns.  425,  427;  Deans  v.  CaldioM,  127 
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Mass.  243,  M8.  Ausiin  r.Mi^yhy  Noj,  118,  does  Hoi  gastain  a  con- 
trary mle.  The  lease  proyjded  for  a  term  of  ten  years,  or  a  less 
term  if  the  tenant  should  so  elect  and  giye  a  ye^i^s  warning.  There 
was  no  surrender  in  virtue  of  a  new  agi^iii^t  between  landlord 
and  tenant.  By  the  election  of  the  tenant  -the  lease  itself  became 
a  lease  for  a  shorter  term,  and  the  covenant  to  leave  four  acres 
fallowed  and  plowed  at  the  end  of  the:  term  applied. 

Independent  of  the  legid  effect  of  the  surrender  upon  the  cot^ 
nant  of  the  tenant,  of  which  there  had  been  no  breach  up  to  the 
time  of  the  surrender,  the  agreement  of  August  twenty-ninth  operated 
to  discharge  the  defendant  from  the  obligation  to  perform  this  oove^ 
nant.  The  agreement  contemplated  the  entire  dissolution  of  the 
relation  of  landlord  and  tenant,  and  when  executed  by  the  accept^ 
ance  of  a  surrender,  produced  that  result  The  only  obligatioii 
reserved  by  the  plaintiffs  ta  be  performed  by  the  defendant  was  the 
payment  of  part  of  the  overdue  rent  The  plaintiffs  could  not 
require  the^efeudant,  in  addition  thereto,  to  re-enter  and  repair  the 
premises  without  adding  a  new  term  to  the  agreement 

I  think  thi^t  the  covenant  sued  on  was  discharged  by  the  surt 
render  and  its  acceptance,  and  that  the  error  of  the  court  in  teoeiti^ 
ing  the  evidence  objected  to  was  imnia>teriaL 


Hvnsov  Telbphovi  Oompakt  t.  Jbbsbt  Oitt.  "^ 

<IS N.  J.  L. SOB.)  ,     ■.'.      ) 

IfufUdpal  corporation — Utenu  —  reiiooeaHon. 

Under  a  statute  anlthoriaing  telegraph  compaoleeto  erect  their  lines  Inaaf. 
streets  in  a  dtj  designated  for  that  purpose  \>j  such  citj,  a  common  coanQU 
cannot  revoke  such  a  designation  of  the  streets,  when  the  company  lias  con* 
formed  to  the  isondition  upon  which  the  designation  was  made,  and  has  ex« 
pended  monej  in  placing  poles  upon  the  designated  streets. 

THIJ3  writ  brings  up  an  ordinance  to  repeal  an  ordinance  entitled 
**  An  ordinance  to  authorize  the  Hudson  Telephone  Oompany 
to  erect  posts  or  pples  in  certain  streets  of  Jersey  Qitgr.''  The 
opinion  states  the  case* 

Vredenburgh  d  Cktrretson,  for  plaintiffs. 

R.  B.  Seymour,  for  defendants.  . 
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Bbbd,  J.  The  proflecntors  are  a  corporation  by  reason  of  a  cer- 
tiOcate  filed  ander  the  proTisionsof  an  act  entitled  **  An  act  to  in- 
corporate and  regulate  telegraph  companies  **  contained  in  Bey.  1174, 
and  the  supplement  thereto,  to  be  found  in  Pamph.  L.  1821,  p^  201. 

The  eighth  section  of  the  original  act  is  as  follows:  **  Any  tele- 
graph  company  organized  by  Yirtue  of  this  act  shall  have  full  power 
to  use  the  public  roads  or  highways  in  the  State  on  the  line  of  their 
route  for  the  purposes  of  erecting  posts  6r  poles  oh  the  same  to  sua- 
.pend  wires  and  other  fixtures,  upon  first  obtiiining  consent,  in  writ- 
ing, of  the  owner  of  the  soil;  provided  however  no  posts  or  poles 
shall  be  erected  on  any  street  of  any  incorporated  city  or  town  with- 
out first  obtaining  from  the  incorporated  city  or  town  a  designation 
of  the  streets  in  which  the  same  shall  be  placed  and  the  manner  of 
placing  the  same. 

In  accordance  with  these  provisions  an  ordinance  was  passed  by 
the  common  council  of  Jersey  Oity  and  approved  by  the  mayor 
April  1, 1884.  The  ordinance  gave  the  company  permission  to  erect 
posts  and  poles  and  to  lay  an  underground  cable  in  certain  streets 
or  portions  of  several  streets.  It  contained  conditions  that  no  post 
should  be  erected  in  front  of  any  building  so  as  to  interfere  with 
the  approach  to  the  entrance  of  said  building,  nor  without  the  per- 
mission of  the  property  owner;  that  the  company  should  conform 
to  provisions  of  an  ordinance  concerning  telegraph  poles  in  the 
public  street;  that  they  should  not  interfere  with  gas,  water  or  sewer 
pipes,  and  that  before  they  commenced  to  ezcavi^  for  the  purpose 
of  laying  cable  they  should  give  a  bond  conditioned  that  the  com- 
pany would  comply  with  all  the  conditions  named  in  the  ordinance, 
and  save  the  city  harmless  from  such  acts  as  might  injure  third  per^ 
sons.  These  are,  briefiy  stated,  some  of  the  conditions  contained 
m  the  said  ordinance. 

It  appears  from  the  evidence  taken  in  the  cause  that  the  company 
proceeded  to  place  poles  along  the  route  marked  out  by  the  ordi- 
nance. They  had  placed  from  thirty-five  to  forty-five  poles,  at  an 
expense  of  about  tlO  a  pole,  and  had  expended  other  moneys  in  and 
Itbout  the  erection  of  the  poles. 

Then  was  passed  the  ordinance  brought  up  before  us,  which  re* 
peals  the  ordinance  which  confers  permission  to  place  the  poles  as 
above  mentioned. 

I  am  of  the  opinion  that  as  a  general  rule  a  designation  of  streets 
by  a  city  gives  the  company  an  irrevocable  right  to  use  the  streets 
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80  designated  for  the  parposes  indicated  in  the  statute.  Certainly, 
after  the  expenditure  of  money  in  the  erection  of  poles,  made  in 
reliance  apon  the  municipal  designation,  the  company  obtains  a 
vested  riglit  of  which  they  cannot  be  stripped  by  a  subsequent  re- 
Yocation  of  such  designation. 

The  notioo  that  a  corporation,  which  under  provisions  similar  to 
the  present  act  has,  upon  the  strength  of  a  permisssion  to  use  a  cer- 
tain route,  spent  thousands  of  dollars  in  laying  railway  tracks  or 
subterranean  cables,  or  in  erecting  posts  and  stretching  wires,  is  at 
the  mercy  of  the  city  authorities  continually  and  entirely,  is  not  to 
be  entertained  for  a  moment. 

A  view  that  the  rights  of  the  corporation  are  of  so  unsubstantial 
a  character  is  opposed  to  all  judicial  sentiment,  from  the  Dartmouth 
College  case  to  the  present  time.  8tcUe  t.  Blake,  6  Vroom,  208,  and 
cases  cited  on  page  215. 

The  power  to  repeal,  suspend  and  alter  charters  contained  in  sec- 
tion .  6  of  the  act  concerning  corporations  (Rev,  178),  does  not 
reach  the  exercise  of  the  authority  attempted  by  the  common  counciU 
No  provision  is  contained  in  the  act  under  which  the  prosecutors 
were  incorporated  which  confers  upon  a  municipality  the  power  to 
revoke  a  permission  once  granted.  The  grant  of  the  franchise  to 
this  company  was  subject  only  to  a  repeal  or  alteration  by  the  legis- 
lature, and  when  that  corporation  had  acquired  vested  rights  in  the 
mode  designated  by  their  charter,  it  certainly  was  not  in  the  power 
of  a  common  council  to  strip  them  of  any  right  so.  acquired. 

It  was  uudoubtedly  competent  for  the  common  council  to  couple 
i^ith'the  permission  such  reasonable  conditions  ar  the  occupancy  of 
a  public  street  by  a  telephone  company's  posts  and  wires  suggest. 
And  without  such  conditions  the  erection  and  maintenance  of  appli- 
ances of  the  business  of  the  company  would  be  subject  to  the  reason- 
able control  of  municipal  by-laws.  Dill.  Mun.  Corp.,  §§555,  558j», 
575.  ■ 

But  that  the  common  council  has  the  power,  at  its  mere  will,  to 
annul  the  act  which  has  legalized  the  occupation  of  the  sbreets,  and 
so  leave  the  company's  property  impressed  with  the  character  of  a 
nuisunce,  which  can  be  at  once  abated  and  their  business  thus 
destroyed,  I  cannot  admit. 

The  power  of  a  common  council  to  revoke  its  permission  given, 
by  statutory  authority,  to  the  location  of  a  railroad  in  the  streets  of 
a  city  was  expressly  denied  in  Jthe  case  of  the  PeopWe  Passenger  It 
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Co.  T.  Baldwin^  37  Leg.  lat.  424»  and  in  the  case  of  the  BraoUi/n 
Cenlral  Jt,  Co.  y.  Brooklyn  (Jity  Jt.  Co*,  32  Barb.  358. 

I  idso  understand  ihe  rule  laid  down  in  Commonwealth  t.  Booton, 
97  Mass.  555,  in  refelrence  to  the  right  of  municipal  authorities  to 
proceed  against  telegraph  poles  in  a  street  as  nuisanoes,  after  per* 
mission  to  so  place  them  has  once  been  granted,  is  in  the  same 
direction. 

•  It  is  noticeable  that  there  was  no  failure,  in  the  present  case,  bj 
the  company  to  perform  any  required  condition  precedent  to  their 
occupation  of  the  streets.  The  bond  which  they  were  to  give  was 
only  to  protect  lihe  city  in  case  the  company  should  ezcayate  and  lay 
cable  wires,  which  if  they  could,  under  their  charter,  do  at  all,  they 
haye  not  done.  There  is  no  pretension  that  they  failed  in  any  other 
particular  to  conform  to  the  requirements  embodied  in  the  ordi- 
nance conferring  the  permission. 

[Omitting  minor  points;] 

I  am  of  the  opinion  that  the  ordinance  brought  up  should  be  ad- 
judged illegal.     Let  it  be  set  aside. 


KiKO  y.  Pattbbsov. 

(4tN.  J.L.417.) 

JUM^^prMUged  cammunieaUon — msrcanUU  agmwif  tvpMf. 

The  publicatloa,  by  a  mercantile  agency,  of  a  notification  sheet,  which  Is  seat 
to  its  sabflcribera  irrespective  of  their  interest  in  the  plaintifTs  standing  and 
credit,  is  not  a  privileged  commnnication,  and  the  proprietors  are  liable  for 
a  ialse  report  of  the  plaintiff's  financial  condition  in  such  pabiicatlon. 


0 


N  error  to  the  Supreme  Oourt.    Libel.    The  opinion  statea  the 
case.    The  plaintiff  had  judgment  below. 


Phthmon  Woodruff  and  I%omM  If.  MeCartor,  for  plaintiflb  ia 
error. 

Flavel  McOee  and  Wm.  Pifiiard,  contra. 

Dbpub,  J.  Defamatory  words  uttered  in  a  priyileged  communi- 
cation are  not  actionable  unless  there  be  proof  of  actual  malice. 
If  sach  words  are  ottered  bona  fid$  on  a  privileged  occasion,  in  an 
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honest  belief  that  they  are  trne,  the  party  injured  is  remediless. 
I^U  Y.  MauU.lj.  IL,  4  Exch.  222;  Olarh  y.  Molyneuz,  B  Q.  B. 
Div.  237.     A  wrong  or  malicious  motive  is  essentia  to  the  action) 
vhere  the  communication  is  privileged.  i 

On  the  other  hand>  where  the  publication  imputes  a  crime,  so  as' 
to  be  actionable  per  m,  or  is  actionable  only  on  averment  and 
proof  of  special  damages,  if  the  publication  is  not  justified  by  proofs 
of  its  truth  or  by  the  privileged  oioc^ion  of  publication,  the  law 
conclusively  presumes  malice  such  as  is  essential  to  the  action.    In> 
such  cases  good  faith  and  an  honest  belief  in  the  truth  of  thlB  pub* 
lication  will  be  no  defense.     The  absence  of  'a  malicious  motive 
may  protect  against  exemplary  damages,  but  will  not  bar.  the  action. 
In  a  legal  sense,  malice,  as  an  ingredient  of  actions  forriander  or': 
libel,  signifies  nothing  more  than  a  wrongful  act  done  inteiitionally,  • 
without  just  cause  or  excuse.    Gooley  Torts,  209,  and  note.'    A  de-^ 
famatory  publication,  under  the  pi^text  of  a  privileged,  communica-  • 
tion/  where  the  privilege  does  not  exist,  is  a  publication  without 
just  cause  or  excuse,  and  in  a  legal  sense  malicious  and  therefore 
actionable,  though  it  be  made  without  a  malicious  motive. 

The  burden  of  proving  that  the  occasion  of  publication  was  priv-' 
ileged  is  on  the  defendant.     The  issue  whether  the  words*  were  pub- 
lished from  a  malicious  motive,  so  as  to  take  from  them  the  protec* 
tion  of  the  occasion,  arises  only  when  it  has  been  shown  that  the' 
occasion  of  speaking  or  publishing  is  one  that  is  privileged.    Where  > 
the  occasion  is  privileged  it  is  for  the  plaintiff  to  establish  that  the 
statements  complained  of  were  made  from  an  indirect  or  improper 
motive,  and  not  for  a  reason  which  would  otherwise  render  them 
privileged.     Clark  y.  Molyneus^,  supra;  Pollock  Torts,  227-234. 

The  fundamental  question  in  this  case,  upon  which  the  issue 
hinges,  is  whether  the  notification  sheet  of  November  5,  1884, 
containing  the  false  statement  on  which  the  action  is  founded,  was 
published  and  issued  under  su^h  circumstances  and  in  such  manner 
as  to  bring  it  within  the  class  of  communications  which  the  law 
denominates  privileged  communications. 

The  occasions  which  give  rise  to  the  privilege  of  speaking  or  pub- 
lishing words  which  otherwise  would  be  defamatory  and  actionable 
are  various.  Thus  memorials  to  officers  of  State  respecting  the 
conduct  of  magistrates  and  officers,  comments  by  electors  upon  the 
character  of  candidates  for  office,  communications  in  matters  of 
public  interest  in  which  the  public  generally  is  concerned,  commu- 
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nications  in  the  interest  of  third  persons  or  for  the  protection  <>f 
the  party^s  own  interest,  commanications  respecting  the  character 
of  servants  or  the  credit  and  responsibility  of  tradesmen,  or  made 
in  the  performance  of  social,  moral  or  legal  duties,  come  within  tfae  - 
class  of  pririleged  commanications.  Whether  the  privilege  is  avail- 
able as  a  defense  depends  upon  the  circumstances  of  the  particular 
case  —  the  situation  of  the  parties,  the  persons  to  whom,  the  cir-. 
cumstances  under  which,  and  the  manner  in  which  the  communis' 
cation  was  made.  A  publication  which  in  one  case  would  be  justi- 
fiable, in  another  case  would  be  without  justiflcation.  A  criticism 
of  the  public  acts  of  a  candidate  for  office  may  be  inserted  in  a 
public  newspaper  or  be  proclaimed  by  a  circular,  but  such  publicity 
given  to  comments  derogatory  to  the  character  of  a  servant  or  to 
the  financial  standing  of  a  trader  would  be  illegal.  A  person,  with^ 
a  view  of  obtaining  information  on  a  subject  in  which  he  has  a  per- 
sonal interest,  or  in  offering  a  reWard  for  bills  of  exchange  lost  oat 
of  his  possession,  may  in  some  cases  justifiably  insert  in  a  newspa- 
per an  advertisement  containing  imputations  upon  the  character  of 
others,  as  in  Delany  v.  Jones^  4  Esp.  191,  and  Find&n  v.  Westlaks, 
1  Moody  &  M.  461.  He  may  justifiably  advertise  in  that  public 
manner  the  discharge  of  an  agent  whose  employment  had  been  that 
of  a  general  collection  agent,  as  in  Hatch  v.  Lane,  105  Mass.  394, 
but  such  publicity  to  the  discharge  of  his  cook  or  his  butler  would 
be  without  justification.  In  some  inst-ances  a  voluntary  imparting 
of  information  will  be  justified;  in  other  cases  the  privilege  applies 
only  to  information  in  response  to  inquiries.  The  subject  may  be 
one  that  is  privileged,  and  a  communication  on  that  subject  be.  un- 
privileged if  the  restraints  and  qualifications  imposed  by  law  upon 
the  publicity  to  be  given  the  communication  be  not  observed.  If 
such  restraints  and  qualifications  are  disregarded,  the  communica- 
tion is  unprivileged  and  actionable,  though  made  from  the  best  of  • 
motives.  In  such  cases  good  faith  and  honest  belief  will  be  no  de- 
fense. The  act  of  communicating  defamatory  matter  to  persona 
with  respect  to  whom  there  is  no  privilege  is  an  act  without  legal ' 
justific;ttion  or  excuse,  and  therefore  actionable. 

When  the  restraints  and  qualifications  imposed  by  law  upon  the 
publicity  to  be  given  to  the  publication  are  shown  to  have  been  ob- ' 
served,  it  is  then,  as  was  said  by  the  court  in  Langhtan  v.  Buhop 
of  Sodar  and  Man,  L.  R..  4  P.  0.  509,  **all  we  have  to  examine  ia 
whether  the  defendant  stated  no  morq  than  he  believed  or  might 
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reasonably  believe;  if  be  stated  no  more  than  this  he  is  not  liable/' 
Expressions  of  similar  import  are  freqnent  in  judicial  opinions, 
bat  they  have  aniformly  been  preceded  or  accompanied  by  a  judi«> 
cial  determination  that  the  manner  of  publication  was  such  as  to 
make  the  communication  privileged.  No  judicial  precedent  has 
ever  treated  good  faith  and  honest  belief,  standing  aIone»  as  a  justi* 
ficatioll  of  defamatory  words. 

The  plaintiff  was  engaged  in  the  retail  clothing  business,  at  Bed 
Bank,  in  the  county  of  Monmouth.  The  defendants  conduct  a 
mercantile  agency  in  the  city  of  New  York.  Their  business  con- 
sists in  collecting  information  as  to  the  credit  and  financial  stand- 
ing of  dealers  throughout  the  country.  Four  times  a  year  .they 
publish  a  book  of  ratings  called  the  "  reference  book,^  and  twice 
in  each  week  a  notification  sheet  called  the  '' mercantile  agency 
notification  sheet.''  In  the  notification  sheet  of  November  5, 1884, 
there  was  published  this  information :  *^  New  Jersey.  Bed  Bank. 
Patterson,  Emma.  Chattel  mortgage,  Samuel  Ludlow,  tl,385. 
Clothing.'*  The  publication  was  false,  and  for  the  injury  to  the 
plaintiff's  business  occasioned  by  it  this  suit  was  brought. 

The  suit  is  an  action  by  a  trader  for  a  false  statement  concerning 
her  credit,  and  the  defense  that  the  publication  was  privileged  must 
be  decided  upon  those  legal  rules  that  give  a  privilege  to  commu- 
nications of  that  character. 

The  trial  judge  charged  that  a  communication  made  bona  fide 
upon  any  subject  matter  in  which  the  party  communicating  has  an 
interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged  if 
made  to  a  person  having  a  corresponding  interest  or  duty,  although 
it  may  contain  criminatory  matter,  which  without  this  privilege 
would  be  slanderous  or  libellous  and  actionable. 

This  instruction  was  taken  from  the  opinion  of  the  Queen's 
Bench,  in  HarrUon  y.  Bu8h,  5  El.  &  B.  344.  It  conforms  to  the 
rule  adopted  in  WhiteUy  v.  Adams,  15  G.  B.  (N.  S.)  392,  and  in 
Laughtan  v.  Bishop  of  Sodor  and  Man,  L.  B.;  4  P.  G.  495,  in 
every  respect  material  to  this  suit,  and  accords  with  the  decision 
of  the  Gourt  of  Exchequer  in  Toogood  y.  Spyring,  1  0.,  M.  ft  B. 
181.  In  the  latter  case  the  defendant,  a  tenant  of  the  earl  of 
Beyon,  required  some  work  to  be  done  on  the  premises  occupied  by 
him,  and  the  plaintiff,  who  was  generally  employed  by  Brinsdon, 
the  earl's  agent,  as  a  journeyman,  was  sent  by  him  to  do  the  work. 
He  did  it,  but  in  a  negligent  manner,  and  during  the  progress  of 
Vol.  LX  *-  79 
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the  work  became  intoi^ioated,  and  some  circamstaiices  ooouned 
which  induced  the  plaintiff  to  belieye  that  he  had  brolcen  opeii 
the  cellar  door  and  so  obtained  access  to  his  cider.  The  ooart 
held  chat  the  commanication  of  these  facts  to  Brinsden,  the  agent 
of  the  earl^  who  in  yirtae  of  his  employment  had  a  duty  to  per- 
form in  the  premises^  was  priyileged,  bat  that  a  commanication  at 
another  time  to  one  Taylor,  a  third  person,  who  had  no  interest  in 
the  subject-matter,  and  no  duty  to  perform  in  reference  to  it,  was 
not  privileged.  The  judgment  of  the  court  in  Taagood  t.  Spyring 
sanctions  the  rule  adopted  by  the  trial  judge  in  the  case. 

The  defendants  were  engaged  of  their  own  volition  and  for  their 
own  profit  in  the  business  of  collecting  and  disseminating  informa- 
tion as  to  the  character,  credit  and  pecuniary  responsibility  of  traders 
throughout  the  United  States.  Their  coarse  of  business  was  to  trans- 
mit a  copy  of  thereccHrd  book  and  the  semi-weekly  notification  sheet, 
containing  the  infoimation  they  collected/  to  each  of  their  subscri^ 
bers,  who  paid  the  required  annual  subscription  and  signed  a  con- 
tract to  hold  such  communications  as  confidential,  without  regard 
to  the  existence  or  non-existence  of  ah  interest  by  the  subscribers  in 
the  information  communicated.  The  number  of  subscribers  to  whom 
the  record  book  and  notification  sheets  were  sent  does  not  appear  in 
the  case.  Mr.  Dun,  the  principal  proprietor^  testified  that  it  was 
impossible  for  him  to  say  how  many  copies  were  issued,  aa  there 
were  a  number  of  branch  offices,  and  of  the  number  of  their  sub- 
scribers he  had  no  knowledge.  Enough  appeared  to  show  that  the 
defendant's  business  of  collecting  and  disseminating  information  is 
extensive,  and  that  the  number  of  subscribers  to  whom  such  informa- 
tion is  communicated  is  very  large.  It  appeared  that  one  Myers, 
a  creditor  of  the  plaintiff,  saw  the  notification  sheet  of  November  5, 
1884,  in  th^  hands  of  lasberger  &  Weiss,  merchants  doing  hosiness 
in  Philadelphia,  and  that  Lyons,  anotheftsr^ditor,  saw  anosfcher  copy 
of  it  on  the  desk  of  Simons  &  Oo.,  in  New  York  city.  In  oonse^ 
quence  of  the  information  contained  in  this  sheet,  Myers  and  Lyons 
went  to  Bed  Bank  and  demanded  payment  or  security  for  their 
debts.  Thd  plaintiff's  credit  was  thereby  destroyed,  and  her  busi-? 
ness  was  brokbn  up.  Myers  and  Lyons  were  not  subscribers  of  the 
defendants.  Lisberger  &  Weiss  had,  some  two  years  before,  sold 
goods  to  the  plaintiff,  but  the  account  was  closed  at  that  time.  It 
did  not  appear  that  Simon  &  Go.  ever  had  dealings  with  the  plain-^ 
tiff.     Neither  of  these  persons  had,  at  the  time  the  sheet  was  pub- 
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lisfaedy  any  basinefls  interest  in  the  credit  or  financial  standing  of 
the  pkdntiCf. 

The  trid  judge  applied  the  rule  of  law  he  adopted  by  an  instruo- 
tion  in  these  words:  "  Had  then  Lisberger  &  Weiss  an  interest  in 
knowing  the  financial  condition  and  solvency  of  the  plaintiff  ?  Or. 
had  Simon  &  Co.,  in  New  York,  such  interest?  Or  had  either  party 
—  the  defendants,  or  Lisberger  &  Weiss,  or  Simon  &  Co. —  a  duty, 
with  reference  to  the  condition  of.  the  business  affairs  as  between 
themselves  ?  If  they  had,  then  sach  communication,  made  bona  fide, 
with  the  guard  by  contract  and  other  stipulation  between  the  par- 
ties appearing  in  evidence,  would  be  privileged.  If  there  was  no 
such  interest  or  duty  between  the  defendants  and  these  subscribers, 
then  they  may  be  liable,  as  the  publication  was  liot  privileged  as  to 
them,  or  to  others  who  obtained  it  through  them.  If  a  request  was 
made,  either  express  or  implied,  by  Lisberger  &  Weiss,  or  by  Simon 
&  Co.,  for  such  communication  as  to  the  plaintiff,  then,  if  they  had 
no  interest  in  the  matter,  the  book  or  bheet  sent  to  them,  or  either 
of  them,  affecting  her  credit,  would  not  be  privileged.  If  made 
without  such  request,  then  the  communication  voluntarily  sent  by 
them  must  be  at  their  risk  as  to  the  harm  that  may  be  done  thereby. 
I  think  it  is  enough  to  hold,  in  this  case,  that  the  agency  has  the 
protection  of  the  privilege  in  every  case  where  the  subscriber  has  a 
direct  and  personal  interest  in  the  person  who  is  the  subject-matter 
of  inquiry,  and  that  in  all  other  cases  they  must  stand  as  others,  on 
the  truthfulness  of  their  report,  and  their  protection  under  .the  con- 
tracts with  subscribers  not  to  divalge  the  secrets  of  their  business.'* 

In  this  discussion  my  citations  will  be  limited  to  such  cases  as  are 
regarded  as  leading  cases,  or  are  germain  to  the  case  before  the  court*) 
with  a  view  to  distinguish  or  apply  such  decisions  to  the  case  in 
hand. 

In  Capiial  and  Counties  Batik  v.  Henty^  7  App.  Oas*  741,  the 
defendants,  who  were  brewers,  had  printed  a  circular  in  these  words: 
**  Messrs.  Henty  &  Sons  hereby  give  notice  that  they  will  not  reoeivob 
in  payment  checks  drawn  on  any  of  the  branches  of  the  Capital  and. 
Counties  Bank.'*  This  circular  they  sent  by  post  to  persons  residn 
ing  in  various  places  in  Sussex  and  neighboring  connties^  who  were 
either  tenants  of  or  purchasers  of  beer  from  the  defendants.  The 
circular  became  known  to  other  persons,  and  there  was  a  run  on 
the  bank.  The  bank  sued  Henty  &  Sons  for  a  libel,  with  an  innu- 
endo that  the  circular  imputed  insolvency.    It  appeared  in  the  ceoa 
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that  the  practice  of  the  defendants  had  been  to  collect  from  time  to 
time^  through  their  travellers,  moneys  dae  from  their  teoiints  and 
cnslomers,  and  to  accept  payment  by  checks  on  local  banks. 
Among  the  checks  which  in  the  ordinary  course  of  business  were 
likely  to  come  into  the  hands  of  these  persons,  and  which  they 
might  be  likely  from  time  to  time  to  offer  in  payment  to  the  defend- 
ants, some  might  be  drawn  upon  the  different  branches  of  the  plain- 
tiffs^ bank.  The  circular,  as  was  said  by  Lord  Selbo&ne,  related 
to  the  defendants'  mode  of  conducting  business  between  them  and 
their  tenants  and  customers,  as  to  which  it  was  proper  that  their 
debtors  should  be  informed,  and  as  the  defendants  were  entitled  to 
decide  for  themseWes  what  checks  they  would  accept  or  decline 
from  their  debtors;  such  a  communication  to  their  tenants  and  cus- 
tomers, if  made  bona  fide,  was  privileged.  The  case  however  was 
decided  in  the  House  of  Lords  on  the  question  whether  the  proof 
was  suflScient  to  sustain  the  innuendo  that  the  circular  imputed 
insolvency.  The  court  held  that  the  words  of  the  circular,  in  their 
natural  meaning,  were  not  libellous;  that  the  inference  suggested  by 
the  innuendo  was  not  the  inference  which  reasonable  persons  would 
draw,  and  that  the  circumstances  attending  the  publication  did  not 
show  that  the  circular  had  a  libellous,  tendency.  Speaking  of  the 
fact  that  some  of  the  persons  who  received  the  circular  did  in  fact 
show  it  to  strangers.  Lord  Selbornb  said:  ''  I  do  not  think  that 
any  such  communication  by  them  to  strangers,  unauthorized %y  the 
defendants  themselves,  could  properly  be  evidence  in  support  of  the 
innuendo.''  He  added :  '^  If  it  had  been  publicly  placarded  by  the 
defendants,  on  the  walls  of  Chichester  or  other  towns,  or  had  been 
advertised  by  them  in  newspapers,  or  sent  by  them  through  the 
post  to  persons  with  whom  they  had  no  business  relations,  this 
might  have  been  evidence  of  a  malicious  intention,  beyond  what 
was  expressed  by  the  mere  words  of  the  document.'^ 

The  case  cited  is  distinguished  from  that  in  hand  in  the  circum- 
stance that  the  circular  in  that  case  did  not  bear  on  its  face  a  con- 
struction imputing  insolvency,  &nd  was  sent  only  to  persons  having 
an  interest  in  the  subject;  whereas  in  this  case  the  statement  in  the 
notification  sheet  plainly  affected  the  plaintiff's  financial  standing, 
and  was  sent  to  all  subscribers  promiscuously,  without  regard  to 
their  interest  in  that  subject. 

In  Lawless  v.  Anglo-Egyptian  Oil  Co.,  L.  R.,  4  Q.  B.  262,  an 
action  for  libel  was  brought  against  a  corporation  for  publishing  a 
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report  made  to  the  company  by  auditors  in  their  audit  of  the  mana- 
gers' accoant,  reflecting  upon  the  pbiintiff.  The  report  was  sub- 
mitted  at  a  general  meeting  of  the  shareholders  of  the  company^ 
and  under  a  resolution  of  the  meeting  was  printed  and  circulated 
among  the  shareholders.  The  court  held  that  inasmuch  as  it  was 
the  interest  of  all  the  shareholders  to  be  informed  of  the  report, 
the  printing  and  such  publication  of  it  were  priyileged  on  the 
ground,  as  was  said  by  Hellob,  J.,  'Hhat  to  print  the  report  was 
a  necessary  and  reasonable  mode  of  communicating  it  to  all  the 
shareholders,  who  must  be  more  or  less  numerous. ''  It  will  be 
observed  that  the  gravamen  of  the  action  was  the  publication  to  the 
shareholders,  persons  immediately  interested  in  the  report,  and  that 
no  other  publicity  had  been  given  to  the  defamatory  matter  except 
to  the  printer  by  whom  it  had  been  pnnted.  In  A,  W.  £  B.  JL 
Co,  V.  Quigley,  21  How.  202,  a  report  made  to  stockholders  in  writ- 
ing, and  printed,  with  respect  to  the  capacity  and  skill  of  one  of 
the  company's  employees,  the  superintendent  of  the  company's  rail- 
road, was  held  to  be  a  privileged  communication;  but  it  was  also 
held  that  the  privilege  did .  not  extend  to  the  preservation  of  the 
report  in  a  book  for  distribution  among  the  persons  belonging  to 
the  corporation  or  the  members  of  the  community. 

These  cases  are  simply  illustrations  of  the  principle  that  a  com- 
munication made  apon  a  subject-matter  in  which  the  party  com* 
municating  has  a  duty  is  privileged  when  made  to  persons  having 
a  corresponding  interest  in  it,  and  they  illustrate  how  carefully  the 
privilege  is  restricted  within  the  bounds  reasonably  necessary  to  ef- 
fect the  communication  to  the  parties  actually  interested.  So 
strictly  is  this  limitation  within  reasonable  bounds  enforced,  that 
in  Williamson  v.  Freer,  L.  R.,  9  C.  P.  393,  the  transmission  unne- 
cessarily, by  a  post-o£Qce  telegram,  of  libellous  matter  which  would 
have  been  privileged  if  sent  in  a  sealed  letter,  was  held  to  avoid  the 
privilege,  although  the  post-office  clerks  through  whose  hands  it 
would  pass  were  prohibited,  under  severe  penalties,  from  disclosing 
telegrams  passing  through  their  hands,  the  principle  of  the  decis- 
ion being  that  publication  was  thus  made  to  persons  in  respect  of 
whom  there  was  not  any  privilege.     Pollock  Torts,  234. 

The  defendants'  dissemination  of  the  notification  sheets  among 
their  subscribers  as  a  class,  being  intentional  and  in  the  regular 
course  of  their  business  as  it  was  conducted,  it  is  not  necessary  to 
consider  whether  Tompson  v.  Dashwood,  11  Q.  B.  Div.  43,  in  which 
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it  was  held  that  a  commanication  intended  to  be  made  on  a  privi- 
leged occasion  was  privileged  where,  by  the  sender's  negligence  in 
putting  letters  in  wrong  envelopes,  the  coznmnnication  was  sent  to 
a  stranger  to  the  occasion,  was  correctly  decided.  It  will  be  ob- 
served that  in  Tompson  v.  Dashwood,  the  misdirected  letter  was 
sent  to  the  plaintiff's  brother,  and  in  fact  caused  no  special  injury 
to  the  plaintiff.  It  may  also  be  remarked  that  Mr.  Pollock,  in  his 
Tecent  treatise  on  Torts,  disapproves  of  this  case  as  a  decision  by  no 
means  universally  accepted  by  the  profession  as  good  law,  and  as 
contrary  to  the  earlier  decisions.  Pollock  Torts,  216,  234.  A  de- 
fendant intends  to  send  a  communication  derogatory  to  the  plain- 
tiff's character  or  circumstances  to  A.,  where  it  would  do  no  harm. 
By  inadvertence  he  sends  it  to  B.,  which  produces  the  injury  com- 
plained of.  It  is  obvious  that  it  would  be  a  plain  transgression  of 
legal  principle  to  excuse  the  act  he  did  because  he  intended  to  do 
an  act  from  which  no  injury  to  the  plaintiff  would  have  resulted, 
and  thus  visit  upon  an  innocent  sufferer  the  consequences  of  the 
heedless  act  of  the  wrong-doer  which  occasioned  the  injury. 

I  turn  now  to  the  judicial  precedents  directly  in  point. 
'  In  Beardsley  v.  Tappen^  the  defendant  conducted  a  mercantile 
agency  for  furnishing  information  to  subscribers,  under  rules  and 
regulations  for  maintaining  the  personal  and  confidential  character 
of  conmnmications  to  subscribers  similar  to  those  in  the  defend* 
ants'  contract  with  their  subscribers.  The  plaintiff  sued  in  an  ac- 
tion for  libel,  for  communicating  false  information  with  respect  to 
the  plaintiff's  financial  condition.  The  words  in  question  had  been 
entered  in  the  defendant's  record  book  by  his  clerks  and  had  been 
read  by  them  to  clerks  of  subscribers  sent  by  their  employers  to 
make  inquiries.  The  trial  judge  instructed  the  jury  that  no  person 
other  than  the  merchant  himself,  asking  for  information,  had  in 
law  a  right  to  read  or  hear  said  words,  and  that  the  feading  of  said 
words  by  any  person  in  defendant's  employ,  with  his  permission,  or 
the  reading  of  said  words  by  defendant  himself,  or  by  any  person 
in  his  employ,  to  the  clerk  of  a  merchant  subscriber  requesting  infor- 
mation concerning  the  plaintiff,  was  an  unlawful  publication,  not 
at  all  within  or  protected  by  the  rule  of  law  as  to  privileged  commu- 
nications. The  plaintiff  having  obtained  a  verdict,  Mr.  Justice 
Nblsok,  in  denying  a  motion  for  a  new  trial  on  the  ground  of  mis- 
direction, held  that  the  principle  upon  which  privileged  communi- 
cations rest  imported  confidence  and  secrecy  between  individuals. 
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md  was  inconsiatent  with  the  idea  of  a  commanidation  made  by  a 
upoiety  or  congregation  of  persons^  or  by  a  private  company  or  a 
eowfmake  body.  The  facts  Mid  the  charge  of  the  trial  judge  are 
n^rted  in  1  Am*  Lead.  Gas,  205,  and  the  opinion  of  Mr.  justice 
Kblsok  in  5  Blatchf.  C.  0.  407.  The  judgment  was  reversed  in 
Ihe  Supreme  Court  of  the  United  States,  no  opinion  having  been 
expressed  on  this  subject. 

The  charge  of  the  trial  judge  and  the  reasoning  of  Mr.  Justice 
NsLSOK  place  unreasonable  restrictions  upon  the  doctrine  of  privi* 
leged  communications.  Agents  to  collect  information,  clerks  to 
record  it  and  to  communicate  it  to  subscribers,  on  the  one  hand,  and 
confidential  clerks  to  receive  the  information  in  the  interest  and  by 
the  authority  of  subscribers,  on  the  other  hand,  are  absolutely  neces- 
sary to  the  usefulness,  if  not  the  existence,  of  these  institutions. 
The  employment  of  clerks  who  obtain  thereby  such  information  as 
their  duties  necessitate  •—  like  the  intervention  of  the  printer  where 
printing  a  report  is,  in  the  judgment  of  the  court,  a  reasonable 
method  of  communicating  to  a  large  body  of  interested  persons,  as 
the  shareholders  of  a  corporation — does  not  take  from  the  trans- 
action its  character  as  a  privileged  communication. 

Other  cases  have  placed  the  subject  on  more  reasonable  grounds. 
In  Ormsby  v.  Douglass,  37  N.  Y.  477,  the  defendant  kept  a  mer- 
cantile agency,  to  obtain  information  respecting  the  credit  and 
responsibility  of  persons  in  trade,  and  furnish  the  same  to  subscrib- 
ers. A  subscriber  who  held  a  note  against  the  plaintiff,  personally 
applied  to  the  defendant's  office  for  information  concerning  the 
plaintiff.  The  record  books  were  examined  by  the  defendant's  clerks, 
and  the  information  was  given.  The  statement  complained  of  was 
made  orally  to  one  interested  in  the  information,  upon  personal 
application  at  the  defendant's  office.  The  Court  of  Appeals  of  New 
York  held  the  communication  to  be  privileged.  On  the  other  hand, 
the  same  court  held  that  a  communication  made  by  a  person  engaged 
in  the  business  of  a  mercantile  agent,  to  subscribers,  which  was  not 
confined  to  such  of  them  as  made  inquiries  of  him,  but  was  printed 
by  his  procurement  and  distributed  by  him  to  subscribers  who  had 
no  special  interest  in  being  informed  of  the  condition  of  the  plain- 
tiff's firm,  was  not  privileged.     Taylor  v.  Church,  4:  Sold.  452. 

The  question  was  again  considered  in  that  State,  by  the  new  Court 
of  Appeals,  in  Sunderlin  v.  Bradstreet,  46  N.  Y.  188;  a.  o.,  7  Am. 
Sep.  322.     The  suit  was  against  the  proprietors  of  a  mercantile 
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agency.  The  defendants  pablUhed  a  aemi-aniiaal  volame  oontaia* 
ing  the  names  of  persons  and  firms  doing  basiness  in  varioos  parts 
of  the  United  States  and  Canada^  and  information  in  reference  to 
their  financial  condition,  and  also  a  weekly  sheet  of  corrections, 
which  was  sent  to  their  subscribers  in  the  city  of  New  York  and  in 
the  country,  by  mail.  In  this  weekly  sheet  they  published  that  the 
plaintiffs  had  failed.  The  publication  was  false.  The  question  was 
whether  the  publication  was  a  privileged  communication.  Mr.  Justice 
Allen,  in  the  opinion  of  the  court  said:  *^  A  communication  is 
privileged  within  the  rule  when  made,  in  good  faith,  in  answer  to 
one  having  an  interest  in  the  information  sought;  and  it  will  be  privi* 
leged  if  volunteered  when  the  party  to  whom  the  communication  is 
made  has  an  interest  in  it,  and  the  party  by  whom  it  is  made  stands 
in  such  relation  to  him  as  to  make  it  a  reasonable  duty,  or  at  least 
proper,  that  he  should  give  the  information.  *  *  *  In  the  case 
at  bar  it  is  not  pretended  but  that  few,  if  any,  of  the  persons  to 
whom  the  ten  thousand  copies  of  the  libellous  publication  were  trans- 
mitted had  any  interest  in  the  character  or  pecuniary  responsibility 
of  the  plaintiffs,  and  to  those  who  had  no  such  interest  there  was 
no  just  occasion  or  propriety  in  communicating  the  information. 
The  defendants,  in  making  the  communication,  assumed  the  legal 
responsibility  which  rests  upon  all  who  without  cause  publish 
defamatory  matter  of  others;  that  is  of  proving  the  truth  of  the 
publication,  or  responding  in  damages  to  the  injured  party.  The 
communication  of  the  libel  to  those  not  interested  in  the  informa- 
tion was  officious  and  unauthorized,  and  therefore  not  protected, 
although  made  in  the  belief  of  its  truth,  if  it  were,  in  point  of  fact, 
false.  *  *  *  In  those  cases  in  which  the  publication  has  been 
held  privileged  the  courts  have  held  that  there  was  a  reasonable 
occasion  or  exigency  which  for  the  common  convenience  and  welfare 
of  society  fairly  warranted  the  communication  as  made.  But  neither 
the  welfare  nor  convenience  of  society  will  be  promoted  by  bring- 
ing a  publication  of  matters,  false  in  fact,  injuriously  affecting  the 
qredit  and  standing  of  merchants  and  traders,  broadcast  through 
the  land,  within  the  protection  of  privileged  communications.''  The 
court  held  that  information  communicated,  not  merely  to  persons 
interested  in  it,  but  published  to  all  persons  who  might  be  subscrib- 
ers to  the  scheme  of  publication,  was  not  privileged. 

The  decisions  in  the  Federal  Circuit  Courts  are  in  coincidenoe 
with  those  of  the  courts  of  New  York.     Erher  v.  Dun.  12  Fed. 
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Rep.  526;  TrussM  t.  ScarUit,  18  Fed.  Rep.  214;  Locke  y.  Bradstreei 
Vo.9  22  Fed.  Rep.  771.  Against  these  aathorities  I  find  neither 
jadicial  decision  nor  dictum. 

I  concur  in  the  resnlt  reached  in  Sunderlin  y.  Bradstreet,  and 
in  the  realsoning  upon  which  the  judgment  was  founded.  The 
defendants  can  claim  no  additional  privilege  in  virtue  of  the  busi- 
ness in  which  they  are  engaged.  Their  business  is  a  lawful  business, 
but  as  was  said  by  the  court  in  Sunderlin  v.  Bradstreei,  ^^  in  its 
conduct  and  management  it  must  be  subjected  to  the  ordinary  rules 
of  law,  and  its  proprietors  and  managers  held  to  the  liability  which 
the  law  attaches  to  like  acts  by  others.''  The  publication  of  defama- 
tory matter  affecting  third  persons,  in  a  business  prosecuted  for 
personal  gain,  can  be  tolerated  only  on  grounds  of  public  con- 
venience. The  rights  of  individuals  ought  not  to  be  made  to  yield 
to  the  exigencies  of  such  a  business  more  than  public  interests 
require.  Public  interests  will  be  adequately  conserved  by  extend- 
ing the  immunity  of  privileged  communications  only  so  far  as  to 
*  embrace  communications  to  subscribers  who  have  a  special  interest 
in  the  information.  This  restriction  lays  no  unreasonable  restraint 
upon  the  business  of  these  agencies  in  collecting  and  communicat- 
ing information  in  the  interest  of  the  public.  Society  is  organized 
and  courts  are  established  for  the  protection  of  the  rights  of  indi- 
viduals. Unrestrained  by  those  legal  principles  which  control  the 
acts  and  conduct  of  other  persons  under  like  circumstances,  these 
agencies,  in  the  vastneiss  of  their  operations,  are  capable  of  becoming 
instruments  of  injustice  and  oppression  so  grievous  that  public  policy 
would  require  their  entire  suppression. 

Nor  can  the  defendants  acquire  a  larger  measure  of  immunity  by 
reason  of  their  contracts  with  their  customers  to  hold  the  informa- 
tion as  confidentiaL  The  contract  of  the  defendants  with  their 
subscribers  is  inier  sese.  In  fact  it  affords  no  protection  against 
injury  by  false  reports.  The  manner  in  which  these  reports  are 
disseminated  renders  protection  to  the  public  under  the  terms  of  » 
the  subscribers'  contracts  a  delusion.  Each  of  the  subscribers  has 
a  printed  copy  to  retain  in  his  possession.  Myers  testified  that 
although  not  one  of  the  defendants'  subscribers,  he  nevertheless 
had  seen  their  reports  twice  a  week  right  along,  sometimes  only 
once  a  week  and  sometimes  twice  a  week;  that  during  the  last  ten 
years  he  had  seen  their  notification  sheets  thousands  of  times,  and 

that  any  reputable  merchant  could  get  hold  of  their  sheets,  whether 
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|i9  is  a  SQbsqribeir  pr  not^  Othe^  <of  the  pliuortUPa  4;r^itor8  who 
^ere  j^ot  ietendimtB-  ^ubsoribera testified  that  thejlad  freqoe&tiy 
seen  the  defendants' notification  sheets^  and 'Miiiie  ^titat  thejp  ha4 
^n  tbe  sheet  of  Noyember  5»:1884.  The  injnij  tothe  plaintiff 
from  the  false  report  resulted  from;  this  manner  in  whieh  the  defend** 
antS]  disseminated  their  publici^ions.  Ithasbeen  held  that 'dam'* 
age  qcoasioned  by  the  ^naathorized  repetition  iby  a  third  person  of 
defamatory  words  uttered  orally  is  too  remote  to  support  an  action 
against  the  original  utterer  of  them,  where  the  worda  are  actionsiblo 
only  by  reason  of  3p0cial  damage,  Ward  t.  Weeks^  7  Bing.  311. 
This  case  and  the  cognate  case  of  Vicars  t.  Willeoek^  hsve  been 
criticised.  2  Smith  Lead,  Gas.  (8th  ed.),  552.:  The  principle  held 
in  that  case,  if  sound,  has  never  b3en  applied  to;  written  or  printed 
libels,  nor  is  it  applicable  to  defamatory  matter  published  in  that 
manner.  The  coxTect  principle  to  apply  to  such  publications  is  that 
the  original  publisher  is  answerable  in  law  for  all  the  consequences 
pf  his  wrongful  act  which  were  reasonably  to  be  foreseen,  and  which 
were  the  result  in  the  usual  order  of  things  of  such  wrongf nl  act 
Hughes  y.  McDonough,  4S  N.  J.  L.  460;  Pollock  Torts,  463. 

The  rule  adopted  by  the  learned  judge  in  defining  the  qualifica- 
tions and  limitations  upon  publications  affecting. credit  and  finan- 
cial standing,  which  would  make  such  publications  priyileged  com- 
munications, was  correct.  His  application  of  the  rule  to  the  facta 
of  this  case  was  as  favorable  to  the  defendants  as  they  were  entitled 
to  have.  His  ruling  with  respect  to  the  liability  of  the  defendanta 
for  damages  resulting  from  their  wrongful  acts  was  also  correct. 

The  other  exceptions  have  been  examined.  It  is  sufficient  to  say 
we  find  in  them  no  errpr  which  would  justify  a  rerersal. 

The  judgment  should  be  affirmed. 

Yak  Syckel,  J.  (dissenting).  The  alleged  libellous  publication 
was  a  printed  communication  published  by  a  commercial  agency  in 
the  city  of  New  York,  of  which  the  defendants  below  were  mem- 
bers. The  publication  was  contained  in  what  is  known  as  a  ''  noti* 
fication  sheet,"  by  which  the  agency  communicated  to  its  subscribe 
ers  information  affecting  the  financial  standing  of  merchants  and 
traders  in  various  parts  of  the  country.  The  plauntiffs  below 
complained  that  in  one  of  such  notification  sheets  it  was  falsely 
stated  that  she  had  put  a  chattel  mortgage  on  her  stock  of  mer- 
chandise. 
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The  case  flhowg  that  every  snbscriber  to  the  commeirbial  ageoojr 
was  reqaired  to  enter  into  and  did  enter  into  a  wntten  agreement 
with  the  agency  that  all  coinmnnications  made  by  the'agency,  either 
Terbally  or  through  notification  sheets,  should  be  strictly  confiden- 
tial, and  should  be  exclusively  confined  to  the  business  of  such 
subscriber's  establiBhments.  The  information  furnished  is  declared 
in  this  contract  to  be  furnished  to  subscribers  on  request,  for  use 
in  their  business,  as  an  aid  to  them  in  determining  the  propriety 
of  giving  credit. 

The  trial  court  ruled  that  the  agency  had  the  protection  of  privi* 
lege  in  every  case  where  the  snbscriber  had  a  direct  and  personal 
interest  in  the  person  who  is  the  subject  matter  of  inquiry,  and 
that  in  all  other  cases  they  must  stand,  as  others,  on  the  truthful- 
ness of  their  report  and  their  protection  under  the  contracts  with 
subscribers  not  to  divulge  the  secrets  of  their  business. 

Malice,  express  or  implied,  is  absolutely  essential  to  support  an 
action  for  defamation.  If  a  man  writes  and  publishes  of  another 
that  which  is  false  and  defamatory,  the  law  will  usually  imply 
tnalico  on  his  part  without  any  evidence  of  express  malice.  But 
there  are  many  occasions  on  which  one  may  publish  of  another  that, 
which  proves  to  be  untrue,  when  the  legal  implication  of  malice 
will  not  arise.  In  such  cases  the  publication  is  not  actionable  un- 
less express  malice  can  be  shown.  This  leads  to  the  consideration 
of  the  much  discussed  doctrine  of  privilege. 

The  term  ^'privileged/' as  applied  to  a  communication  alleged 
to  be  libelloas,  means  simply  that  the  circumstances  under  which 
it  was  made  are  such  as  to  repel  the  legal  inference  of  malice,  and 
to  throw  upon  the  plaintiff  the  burden  of  offering  some  evidence 
of  its  existence  beyond  the  mere  falsity  of  the  charge.  Sbldek, 
J.,  in  Lewis  v.  Chapman,  16  N.  Y.  369. 

Baron  Parke,  in  Wright  v.  Woodgate,  2  0.,  H.  &  R.  573,  has 
clearly  defined  the  term.  He  says  :  ''The  proper  meaning  of  a 
privileged  comma nication  is  only  this,  that  the  occasion  on  which 
the  communication  was  made  rebuts  the  inference  prima  facie  aris- 
ing from  a  statement  prejudicial  to  the  character  of  the  plaintiff, 
and  puts  it  upon  him  to  prove  there  was  malice  in  fact  —  that  the 
defendant  was  actuated  by  motives  of  personal  spite  or  ill  will,  inde- 
pendent of  the  occasion  on  which  the  communication  was  made.'' 

The  rule  is  founded  in  public  policy,  and  has  been  liberally  ap- 
plied. 
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In  WaUer  y.  Lock,  45  L.  T.  (N.  a)  243,  Jbssbl,  master  of  the 
rolls,  says :  ''  If  an  answer  is  giren  in  the  discharge  of  a  social  or 
moral  duty,  or  if  the  person  who  gives  it  thinks  it  to  be  so,  that  is 
enough;  it  need  not  even  be  an  answer  to  an  inquiry,  but  the  oom* 
munication  may  be  a  yolnntary  one.'' 

He  farther  observes  in  the  same  case  :  **  It  appears  to  me  that  if 
you  ask  a  question  of  a  person  whom  you  believe  to  have  the  means 
of  knowledge  about  the  character  of  another  with  whom  you  wish 
to  have  any  dealings  whatever,  and  he  answers  bona  fide,  this  is  a 
privileged  communication.'' 

In  Toogood  v.  Spyring,  1  0.,  M.  &  B.  181, 184,  Baron  Parks 
says:  ''If  such  publications  *  *  *  be  fairly  made  by  a 
person  in  the  discharge  of  some  public  or  private  duty,  whether 
legal  or  moral,  or  in  the  conduct  of  his  own  affairs,  in  matters 
where  his  interest  is  concerned,  in  such  cases  the  occasion  prevents 
the  inference  of  malice  which  the  law  draws  from  unauthorized  com* 
mnnicatious.  *  *  *  If  fairly  warranted  by  any  reasonable  occasion 
or  exigency,  and  honestly  made,  such  communications  are  protected 
for  the  common  convenience  and  welfare  of  society;  and  the  law  has 
not  restricted  the  right  to  make  them  within  any  narrow  limits." 

To  the  like  effect  is  the  expression  of  Lord  Ellenborouoh, 
in  Delany  v.  Jones,  1  Esp.  193:  ''Though  that  which  is  spoken  or 
written  may  be  injurious  to  the  character  of  the  party,  yet  if  done 
bona  fide,  as  with  a  view  of  investigating  a  fact  in  which  the  party 
making  it  is  interested,  it  is  not  libellous.'' 

In  Lattghlon  v.  The  Bishop,  L.  B.,  4  P.  0.  504,  the  House  of 
Lords  ruled  that  "a  communication  made  bona  fide  upon  any  sub- 
ject-matter, in  which  the  party  communicating  has  an  interest,  or 
in  reference  to  which  he  has  or  believes  he  has  a  duty,  is  privileged, 
if  made  to  a  person  having  a  corresponding  interest  or  duty,  al- 
though it  contains  criminatory  matter  which  without  that  privi- 
lege would  be  defamatory  and  actionable." 

Mr.  Justice  Seldbk,  in  Leioia  v.  Herrick,  supra,  states  the  doc- 
trine even  more  broadly;  "  Where  th*e  circumstances  show  that  the 
defendant  may  reasonably  be  supposed  to  have  had  a  just  and 
worthy  motive  for  making  the  charge,  then  the  law  ceases  to  infer 
malice  from  the  mere  falsity  of  the  charge,  aiid  requires  from  the 
plaintiff  other  proof  of  its  existence." 

Weatherstone  v.  Hawkins,  1  T.  B.  1105,  was  an  action  by  a  dis- 
charged AAFvant  against  his  former  master  for  words  spoken  by  him 
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to  one  Rogers,  who  applied  for  information  aboat  the  serrants* 
character.  There  was  a  count  also  for  libellous  words  contained  in 
a  letter  written  by  defendant  to  one  Collier  after  Rogers  had  de* 
clined  to  employ  plaintiff.  This  letter  accused  plaintiff  of  embez- 
zlement. This  letter  was  not  written  in  reply  to  a  request  by  Col- 
lier for  information,  nor  under  an  injunction  of  secrecy;  its  sole 
purpose  seems  to  have  been  to  yindicate  the  defendant  for  uttering 
the  previous  defamatory  words  to  Rogers,  and  thus  to  prevent  a 
su't  by  plaintiff.  Lord  Mansfield,  in  deciding  the  case,  said:  ''I 
iia?e  held,  more  than  once,  that  an  action  will  not  lie  by  a  servant 
against  his  former  master  for  words  spoken  by  him  in  giring  the 
character  of  a  servant.^  The  general  rules  are  laid  dow;n,  as  Mr. 
Wood  has  stated,  but  to  every  libel  there  may  be  a  necessary  and 
implied  justiOcation  from  the  occasion,  so  that  what,  taken  ab- 
stractly, would  be  a  publication,  may,  from  the  occasion,  prove 
to  be  none  —  as  if  it  were  read  in  a  judicial  proceeding.  Words 
may  also  be  justified  on  account  of  the  subject-matter  or  other  cir- 
cumstances. In  this  case,  instead  of  plaintiff's  showrng  it  to  be 
false  and  malicious,  it  appears  to  be  incidental  to  the  application 
by  Rogers  to  the  master  of  the  serrant  And  the  letter  was  writ- 
ten to  the  brother-in-law  of  the  plaintiff  for  the  express  purpose  of 
preventing  an  action  being  brought. 

Hetoer  y.  Dawson,  Buller  N.  P.  8,  was  an  action  for  saying  of 
the  plaintiff,  who  was  a  tradesman,  ^*  he  cannot  stand  it  long;  he 
will  be  bankrupt  soon."  Special  damage  was  laid  in  the  declaration 
that  one  Lane  had  refused  to  trust  the  plaintiff  for  a  horse.  Lane, 
the  person  named  in  the  declaration,  was  the  only  witness  called 
for  the  plaintiff.  It  appeared  in  his  testimony  that  the  words  were 
not  8iM)ken  maliciously,  but  in  confidence  and  friendship  to  Lane, 
and  by  way  of  warning  him,  and  that  in  consequence  of  that  advice 
he  did  not  trust  the  plaintiff  with  the  horse.  Chief  Justice  Prati 
said  that  *^  though  the  words  were  otherwise  actionable,  yet  if  they 
should  be  of  opinion  that  the  words  were  not  spoken  in  malice,  but 
in  the  manner  before  mentioned,  they  ought  to  find  the  defendant 
not  guilty.  *' 

It  did  not  appear  that  the  defendant  was  applied  to  for  the  in- 
formation or  that  he  had  any  interest  in  the  transaction  other  than 
a  friendly  disposition  to  warn  Lane  of  the  risk. 

McDougaU  v.  Olaridge,  1  Oampb.  267,  was  for  a  libel  on  the 
plaintiff  in  his  profession  as  a  solicitor.    1'he  libel  was  a  letter 


638  l^W  JBBSJBY, 


King  r.  Pftttenon. 


vritten  by  defendant  to  bankers  at  Nottingham,  charging  the  plain- 
tiff with  improper  conduct  in  the  management  of  their  affairs.  It 
appeared  however  that  the  letter  was  intended  as  a  confidential 
communication^  and  that  the  defendant  was  himself  interested  in 
the  affairs  which  he  supposed  bad  been  misconducted.  Lord 
Ellenborodqh  held  that  the  action  would  not  lie;  that  it  was  im- 
possible to  say  that  the  defendant  had  masdiciously  published  a  libel 
to  aggrieve  the  plaintiff,  if  he  was  acting  bo^ia  fide,  with  a  view 
to  the  interests  of  himself  and  of  the  persons  whom  he  addressed. 

In  the  case  of  Toogood  y.  Spyring,  tfupra.  Baron  Parke  decided 
that  if  a  former  master,  when  applied  to,  gives  the  character  of  a 
discharged  servant  in  the  presence  of  a  third  person  not  interested, 
the  communication,  if  made  bonafide,  is  privileged. 

In  the  subsequent  case  of  Kine  v.  Sewell,  3  M.  &  W.  302,  he  ex- 
pressed his  conviction  that  the  law  had  been  properly  laid  down  in 
the  previous  case* 

Lawless  V.  AnglO' Egyptian  Cotton  Companyf  L.  B.,  4  Q.  B.  362, 
was  an  action  against  a  joint  stock  company,  the  directors  of  which 
had  published  in  the  form  of  a  printed  circular,  issued  and  sent  td 
all  the  stockholders,  the  report  of  an  auditing  committee  appointed 
to  make  an  investigation  into  the  finances  of  the  company.  The 
report  contained  defamatory  statements  concerning  the  plaintiff, 
who  had  been  manager  of  the  association.  It  was  held  that  under 
these  circumstances  th^  presumption  of  malice  did  not  arise,  and 
the  plaintiff  was  therefore  nonsuited. 

The  following  cases  show  that  in  the  authorities  heretofore  cited 
the  rule  has  been  correctly  enunciated.  Bank  v.  Henty,  7  App.  Gas. 
741;  Tampson  v.  Dashtcood,  11  Q.  B.  Div.  43;  Jkison  v.  Evatis^  19 
Ad.  &  El.  733;  Phila,,  W.  J  B.  R.  v.  Quigley,  21  How.  202;  f^ndsH 
V.  Westlaks.  1  M.  &  M;<  461;  Hatch  y.  Lane,  105  Mass.  394;  Brow  y^ 
Hathatoay,  13  Allen,  239;  SomerviUe  v.  Hawkins,  10  0.  B.  580.    . 

These  cases  show  that  all  that  is  necessary  to  entitle  such  com- 
munications to  the  claim  of  privilege  is  that  the  relation  of  the  par** 
Ues  should  be  such  as  to  afford  a  reacfonable  ground  for  supposinic 
an  innocent  motive  for  giving  the  information  and  to  deprive  the 
act  of  the  appearance  of  an  officious  intermeddling  with  the  aSaiiv 
otothers.  Van  Wyeky.  Aspinwatt,  17  N.  Y.  190;  Klinek  y.  CWfty^ 
46  N.  Y.  427;  8.  c,  7  Am.  Rep.  360. 

The  €ases  heretofore  cited  have  been  considered  without  reference 
in  tnercantile  agency  cases. 
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The  trial  jadge  adopted  the  raleUdd  down  in  Sundfifiin  %  Brfn4r 
streei,  46  N.  Y«  188,  and  in  Ilrbery,  Dun,  12  Fed«  Bep»  526>  bothf 
of  which  are  commercial  agency  cases,  r. 

In  other  cases  of  this  character  a  different  view  has  h^n  held,     f 

In  Drussell  y«  ScarUU,  IS  Fed*  Bep»  214,  Judge  Mpafiis  ruled 
that  a  notification  sheet  of  .B.  G«  Dtm  &  Co.,  sent  to  .a  sttl>8criber, 
oontaininga  charge  of  bankruptcy  against  plaintiff^  was  a  privileged; 
Qoknmnnication.     To  this  case  Dr.  Wharton  has  appended  a  note: 
inaintaining  the  view  that  if  the  agency  confines  itself  to  the  conQrj 
deiitial  comiAnnicatioil  of  such  information  toits  customers,  then  it: 
it  acts  bona  fide,  and  without  malice  6r  recklessness,  these  comma  ni-. 
cations  are  privileged,  j^ni  the  defendant,  if  sued  for  libel,  would 
b^  entitled  to  a  verdict.  :  l 

,(The  same  opinion  was  entertained  by  Judge  Nelson  in  Locke  X0\ 
Bradstroet,  22  Fed4  Bep.  771;  by  Judge  DBWBt:  in  Billings  y.  Rue- 
sellf  8  Boston  Law  Bep.  (N.  Sv)  699>  and  by  the  Wisconsin  court  in. 
SkUs  V.  Lotindah,  48  Wis.  848« 

;  The  underlying  principte  Of  many  Oases  cited,  in  my  judgtnent, 
Gondemns  Sunderlin  v.  Braistrwt  and  Srber  v.  Dun,  and  extends^ 
the  rule  of  privilege  to  all  eommunicatiotis,  spoken  or  written,  bona\ 
fide,  in  the  performance  of  what  may  reasonably  be  considered  ^) 
duty  to  the  public  or  to  an  individual,  and  also  to  communication^: 
requked  byn  common  ititerest^  9^^T  ^^  relationin  which  the.  per^^ 
sons,  between  whom  the  communication  is  made,  stand  to  .each) 
other.  A  fidse,  defaniatory  publication  must,  when  no  bther  ade- 
quate motive  appears,  be  attributed  to  malice;  but  whetiev^r  th^. 
i^ttending  circumstances  are  such  as  to  lead,  a  reasonablio  and  justi 
mind  to  reject  the  presnmption  of  actual  malice,  an  essential  requ^j 
site  to  the  support  of  the  action  for  libel  disappears. 

It  is  this  consideration  of  what  justly  may  atid  what  may.Fea8onrj 
ably  be  presumed  to  actuate  the  conduct  of  men,  that  has  led  the  ju«j 
dicial  mind  to  introduce  and  apply  the  doctrine  of  privilege.  Thei 
conceded  instances  in  which  this  protection  is  accorded  are  not  rare. 
Words  spoken  by  a  member  in  a  legislative  assembly;  by  x>ne  upon: 
the  subject-matter  before  a  religious  meeting;  by  counsel  in  thei 
conduct  of  a  cause;  by  one  in  response  to  inquiries  by  a  friend  con-v 
oerning  a  physician,  a  lawyer  or  a  tradesman,  and  by  a  former  mas-t 
tet  to  one  who  desires  to  know  the  oharacter  of  a  servant  Wordsi 
thus  dpoken  are  not  actionable jMr  ^a;:  the  {Nresumption  of  malice  is^ 
exciUided,  becauso  it  isfiotrotfonahla  to  suppose  that  it  is  present. 
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No  case  has  beea  cited,  and  I  think  none  exists^  where  the  plaintiff 
bus  been  permitted  to  make  an  issue  of  the  fact^  whether  the  person 
applying  to  a  former  master  in  regard  to  the  character  of  a  servant 
had  in  truth  an  interest  in  knowing.  It  has  been  deemed  sufficient 
to  put  the  case  within  the  rule  of  privilege,  that  application  was 
made  and  the  answer  given  bona  fide,  Nor  has  any  considera- 
tion been  given  to  the  magnitude  of  the  interest  which  elicited  the 
inquiry,  or  whether  the  interest  was  presenter  prospective.  Nor  in 
the  case  of  master  and  servant,  has  the  master  ever  been  held  to 
any  accountability  for  failing  to  use  reasonable  care  to  inform  him- 
self that  the  inquiry  was  made  in  good  faith. 

Where  inquiry  is  made  of  the  master  by  one  person  at  the  solicita- 
tion of  another,  and  where  a  tradesman  inquires  as  to  the  responai* 
bility  of  persons  he  may  hope  will  sometime  offer  to  deal  with  him, 
although  he  has  no  direct  present  interest  in  them,  communicationa 
in  reply  seem  to  be  clearly  within  the  principle  of  the  protecting 
rule. 

It  is  now  almost  universally  conceded  that  mercantile  agenciea 
are  of  great  utility  and  advantage,  if  not  absolutely  essential,  to 
those  engaged  in  conducting  the  business  and  commerce  of  the 
country  over  the  w:ide  field  where  their  enterprise  leads  them.  The 
strict  rule  applied  in  the  court  below,  if  it  does  not  tend  to  sup- 
press, will  go  far  to  destroy  the  purpose  and  utility  of  these  institu- 
tions. 

It  may  be  said  that  in  New  York  the  rule  in  Sunderlin  v.  Brad- 
street  has  been  productive  of  no  such  result.  But  there  the  pledge 
of  secrecy  has  hitherto  saved  the  agencies  from  a  disastrous  flood 
<rf  civil  suits  and  criminal  prosecutions,  which  they  conld  not  have 
survived.  Experience  there  furnishes  proof,  not  of  the  wisdom  of 
the  rule,  but  that  it  is  wise  not  to  enforce  it.  There  is  no  consid- 
eration of  public  policy  which  commends  the  application  to  them  of 
an  illiberal  rule. 

If  immunity  is  accorded  to  the  master  making  statements  concern- 
ing his  servant,*when  in  fact  the  inquiry  is  made  by  one  who  does  not 
intend  to  employ  the  servant,  and  if  malice  is  not  presumed  to  exist 
where  a  merchant  makers  inquiry  of  his  neighbor  or  friend  concerning- 
the  pecuniary  responsibility  of  those  with  whom  he  may  in  the  f  ntoie 
have  transactions,  how  can  the  doctrine  of  privilege  be  resincted,  in 
this  controversy,  to  cases  where  the  subscriber  has  a  prusent  direct 
and  personal  interest  in  the  person  who  is  the  subject  of  inquiry? 
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Business  interests  are  so  ramified  at  this  day  that  large  enterprises 
cannot  be  snccessfnlly  conducted  without  a  comprehensive  survey 
of  the  whole  field  of  industry.  The  manufacturer  must  have  some 
knowledge  of  the  financial  condition  of  those  who  are  his  rivals  in 
business,  as  well  as  of  those  who  maybe  induced  to  purchase  his  pro- 
ductions, in  order  that  he  may  act  judiciously  in  fixing  his  limit  of 
production.  The  dealer  in  brewer^s  grains,  in  order  to  determine 
the  extent  of  his  purchases,  must  know  something  of  the  business 
of  his  consumers,  their  pecuniary  ability  to  purchase,  and  the  prob- 
able volume  of  business  in  the  district  of  country  over  which  his 
transactions  extend.  In  fact,  every  man  who  has  merchandise  to 
sell  is  to  some  extent  interested  in  knowing  how  every  man  in  the 
country  stands  in  credit. 

Though  one  is  not  a  customer  to-day,  he  may  be  to-morrow. 
Orders  are  given  by  letter,  by  telegram,  by  telephone,  or  in 
person,  requiring  immediate  response.  It  involves  the  use  of 
the  mercantile  agency  sheets,  the  loss  of  the  customer,  or  the  risk 
of  selling  blindly. 

The  subscribers  to  the  commercial  agency  in  effect  say  to  it:  '*We 
have  an  interest  in  knowing  the  financial  condition  of  all  businesa 
men  whose  standing  you  report;  we  assure  you  of  our  good  faith  by 
being  willing  to  pay  you  for  that  information,  and  we  pledge  our- 
selves to  receive  it  as  a  confidential  communication.''  These  cir- 
cumstances, repellant  of  the  presumption  of  malice,  constitute  the 
substance  and  essence  of  privileged  communications. 

How  under  these  conditions  can  the  obligation  be  imposed  upon 
the  agency  to  make  sure  that  the  subscriber  has  a  present  interest 
in  the  persons  reported,  without  narrowing  the  privilege,  which  has 
operated  as  a  shield  in  the  many  cases  referred  to? 

Business  methods  have  changes;  every  department  of  human 
activity  is  marked  by  progress.  There  must  be  a  correct  apprehen- 
sion of  legal  principles  as  they  apply  to  a  progressive  state  of  society 
if  we  would  keep  pace  with  the  march  of  events,  and  render  the 
common  law  as  true  and  unerring  a  guide  in  jurispradence  to-day 
as  it  has  been  in  the  past.  It  is  the  pride  of  the  common  law  that 
it  is  sufficiently  broad  and  elastic  to  adapt  itself  to  the  exigencies  of 
the  times,  and  to  adjust  itself  to  the  new  and  ever-varying  conditions 
that  may  arise  in  the  progress  of  the  age. 

The  rule  that  a  business  man  may  inquire  of  his  friend  or  his 
neighbor  as  to  the  responsibility  pf  one  who  has  applied  for  credit^ 
VouLX  — 81 
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EDSwered  well  enough  fifty  years  ago,  but  it  is  altogether  inadequate 
to  the  present  reqairements  of  trade  and  commerce. 

The  law  of  Sunderlin  v.  Bradstreet  woald  e^en  suppress  the  prer^ 
alent  practice  in  business  circles  of  employing  a  credit  clerk,  to 
aecertatn  and  report  the  standing  of  business  men  in  the  district 
which  he  canvasses.  No  man  could  safely  answer  his  inquiriee  and 
the  clerk  could  not  report  to  his  employer,  without  being  liable  to 
prosecution.  The  old  adjudications,  relied  upon  to  support  the  more 
narrow  rule,  are  the  declarations  of  judges  whose  vision  did  not  take 
in  the  widely  different  conditions  which  prevail  in  the  affairs  of  men 
to-day.  This  doctrine  utterly  disables  the  agency  to  become  ctipable 
of  imparting  even  the  information  which  it  is  conceded  may  law* 
fully  be  given.  If  the  agency  may  furnish  only  to  one  having  a 
direct  interest,  how  would  any  one  dare  give  the  information  to  the 
agency,  for  until  some  one  having  such  interest  has  applied  to  the 
agency,  the  communication  is  within  the  prohibited  class? 

In  my  opinion,  the  defendants,in  furnishing  information  to  sub- 
scribers under  the  conditions  imposed,  are  not  subject  to  the  pre- 
sumption that  they  were  moved  by  malice,  and  I  therefore  vote  to 
reverse  the  judgment  below. 

For  affirmance— The  Ohanobllor,  Ohief  Justiob,  DepuBy 
Knapp,  Parkeb,  Brown,  Cole,  McGregor,  Paterson.    9. 

For  reversal  —  Dixon,  Magib,  Yak  Stokbl,  Olbmbht,  Whiiv 

AKBR.     6. 


Grandik  y.  Grandin. 

(49  N.  J.  Law,  808.) 

(hmpromi9e^e<mHd&r(Uion'- withdrawing  oppodHan  to  wUL 

Where  a  beneficiary  ander  a  will  had  filed  a  caveat  against  the  probate,  and  In 
oonsideration  of  his  withdrawing  oppoeition  and  assigning  his  interest  in  the 
testator's  estate  beyond  the  provision  for  his  benefit  in  the  will,  the  resldaarj 
legatee  agreed  to  pay  him  $800  and  assign  him  certain  stock,  and  paid  the 
money  bat  refused  to  assign  the  stock,  held,  that  in  an  action  for  the  breach 
the  plainUff  need  not  aver  that  his  interest  under  the  will  was  not  equal  to 
bis  share  of  the  estate  as  heli  and  next  of  kin.* 

A  OTION  for  breacn  of  contract    The  opinion  states  the  case. 


*See  BellotM  v.  Sawlee  (55  Vt.  891;,  45  Am.  Bep.  681. 
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VoarA^ea  A  CMter,  for  plaintiir. 

1 
JST.  A.  Fluck  and  /.  A.  Bullock,  for  defendant. 

Dbpub,  J.  The  parties  to  this  sait  are  children  and  heirs  at  lawj 
and  of  the  next  of  kin  of  John  Grandin,  deceased.  The  agreement; 
sued  on  was  made  on  the  settlement  of  a  dispute  oyer  the  probate^ 
of  the  will  of  the  deceased. 

The  declaration  alleged  in  substance  that  the  plaintiff  and  defend- 
ant were  children  of  John  Orandin,  deceased;  that  the  deceased: 
died  seised  and  possessed  of  real  and  personal  estate;  that  the 
deceased  by  his  will  made  some  provision  for  the  plaintiff,  and  made 
the  defendant  a  residuary  legatee;  that  the  plaintiff  filed  a  caveat 
against  the  probate  of  the  will;  that  in  consideration  that  the  plain* 
tiff  would  withdraw  the  caveat  and  make  no  further  opposition 
thereunder  to  the  probate  of  the  will^  and  would  also  assign  to  the* 
defendant  and  one  J.  F.  O.  all  his  (the  plaintiff's)  right,  title  and 
interest  in  the  real  and  personal  estate  of  the  deceased,  other  than, 
the  interests  the  plaintiff  had  under  the  will,  the  defendant  prom- 
ised and  agreed  to  pay  plaintiff  the  sum  of  1300,  and  also  to  assign 
to  the  plaintiff  two  hundred  shares  of  the  capital  stock  of  the 
Lehigh  Valley  Bailroad  Company.  The  declaration  avers  that  the' 
plaintiff  withdrew  the  caveat,  and  made  no  further  opposition^ 
thereunder  to  the  probate  of  the  will,  and  assigned  his  right,  title 
and  interest  in  the  real  and  personal  estate  of  the  deceased,  in  con- 
formity with  his  agreement,  and  that  the  defendant  paid  the  1300,} 
but  refuses  to  assign  the  plaintiff  the  said  stock.  Breach,  refusal: 
to  assign,  etc. 

The  ground  of  demurrer  is  that  the  declaration  does  not  contain 
a  sufficient  allegation  of  consideration  to  support  the  promise. 

The  compromise  of  a  doubtful  claim  actually  in  suit  is  in  law  a 
sufficient  consideration  to  support  a  promise,  if  the  agreement  to 
compromise  operates  as  an  extinguishment  of  the  claim  of  the  prom- 
isee. The  extinguishment  of  the  promisee's  rights  in  the  premises 
by  force  of  the  compromise  is  in  such  cases  the  benefit  to  the  prom- 
isor which  gives  it  the  effect  of  a  consideration.  Oonover  v.  Slitt- 
wen,  5  Vroom,  54,  58.  This  general  rule  is  admitted.  The 
contention  is  that  the  declaration  fails  to  aver  such  substance  in 
the  plaintiff^s  rights  in  the  premises  as  will  bring  this  case  within 
the  operation  of  the  rule.     The  filing  of  a  caveat  by  the  plaintiff  in 
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the  anrrogate's  office  was  the  commencement  of  a  jadicial  contest 
oyer  the  will  in  the  Orphans'  Oourt.  It  was  therefore  the  com- 
mencement of  a  suit  by  the  plaintiff  to  contest  the  defendant's 
right  as  residnary  legatee.  The  plaintiff's  rights  in  the  property  of 
the  deceased  as  an  heir  at  law  and  one  of  the  next  of  kin  gave  him 
a.  standing  in  court  to  litigate  the  will.  The  withdrawal  of  the 
caveat  did  not  restore  the  jarisdiction  of  the  surrogate  to  admit  the 
will  to  probate,  and  litigation  over  the  will  might,  notwithstanding- 
the  plaintiff's  act,  be  resumed  in  the  Orphans'  Court  by  other  per- 
sons interested.  Slocum  t.  Qrandin,  II  Stew.  Eq.  485;  s.  c,  1^ 
Stew.  Eq.  342.  But  the  declaration  ayers  that  in  addition  to  with- 
drawing the  caveaty  the  plaintiff  did,  in  conformity  with  the  agree- 
ment, assign  all  his  right,  title  and  interest  in  the  real  and  personal 
estate  of  the  deceased,  other  than  the  interest  the  plaintiff  had  un- 
der said  will.  By  the  assignment  the  plaintiff  diyested  himself  of 
the  interest  which  would  giyo  him  a  standing  to  litigate  the  will  in 
the  Probate  Court,  whose  judgment  upon  the  yalidity  of  the  will 
as  a  disposition  of  personalty,  unreyersed  on  appeal,  would  be  a  fi- 
nality, and  he  also  diyested  himself  of  the  right  to  contest  the  will 
as  a  demise  of  lands  by  action  of  ejectment.  By  the  agreement  of 
compromise  and  the  execution. of  it,  the  plaintiff  not  only  depriyed 
himself  of  the  ability  to  litigate  the  probate  of  the  will,  but  also 
conferred  upon  the  defendant  and  his  associates  an  indefeasable 
title  to  all  the  estate,  real  and  personal,  of  the  deceased,  which 
would  haye  come  to  the  plaintiff  as  one  of  the  heirs  at  law  and  next 
of  kin,  other  than  the  portion  he  would  take  under  the  will.  This 
assignment  of  the  plaintiff's  interest  in  his  father's  property  would 
stand,  although  the  will  should  be  set  aside  at  the  instance  of  other 
persons  interested.  To  this  extent  the  defendant  must  be  regarded 
as  a  purchaser  of  a  contingent  interest  in  the  estate  of  the  deceased. 
But  it  is  insisted  that  the  declaration  is  defectiye  in  that  it  con- 
tains no  ayerment  that  the  portion  giyen  to  the  plaintiff  by  the 
will,  and  which  by  the  agreement  he  retained,  was  not  equal  to  the 
share  the  plaintiff  would  haye  taken  in  case  the  deceased  had  died 
intestate.  Seaman  y.  Seaman^  12  Wend.  381,  was  relied  on  to  sup- 
port this  contention.  In  that  case  it  was  held  that  the  withdrawal 
of  a  caveat  by  an  heir  at  law  was  a  sufficient  consideration  for  a 
promise  by  the  deyisees  to  pay  the  heir  a  specific  sum,  but  that  the 
declaration  on  the  promise  must  ayer  that  proyision  was  not  made 
for  the  plaintiff  by  the  will  equal  to  that  which  he  would  haye 
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taken  as  heir  if  there  had  been  no  will;  for  withoat  such  an  aver- 
ment, as  was  said  by  the  oourt,  it  woald  not  safficiently  appear 
that  the  plaintiff  was  particularly  interested  in  setting  aside  the 
will,  and  without  this  he  could  hare  no  interest  in  contesting  it  be- 
fore the  surrogate*  This  decision  was  followed  and  applied  in 
jfftwiy  y.  Comoojf,  8  Md%  55,  to  the  extent  of  holding  that  it  was  a 
fatal  objeccion  to  a  declaration  in  such  a  suit  that  it  failed  to  allege 
that  the  testator  left  assets,  after  the  payment  of  debts,  in  which 
the  plaintiff  would  haye  had  an  interest. 

It  is  conceded  that  where  the  transaction  is  simply  between  an 
heir  and  deyisees,  and  there  is  no  contingency  which  might  affect 
the  quantum  of  the  estate  to  be  divided — as  the  court  seems  to 
haye  regarded  the  transaction  in  Seaman  y.  Seaman — a  promise 
to  pay  an  heir  at  law  a  sum  of  money  to  induce  him  to  withdraw  a 
caveat,  would  be  without  consideration.  Such  an  arrangement 
would  leaye  the  rights  of  the  parties,  after  the  compromise,  just 
where  they  were  before.  No  right  of  the  plaintiff  would  be  ex- 
tinguished or  affected  by  the  compromise,  and  the  promise  to  pay 
would  be  without  consideration  no  benefit  accruing  to  the  prom- 
isor by  the  arrangement.  Conoyer  y.  StUlwell,  5  Vroom,  54,  59. 
A  declaration  disclosing  such  a  transaction  would  be  bad  on  de- 
murrer. In  Kajfe  y.  Button,  7  M.  &  O.  807,  it  appeared  in  the 
declaration  that  the  plaintiff  had  no  interest  in  the  premises  re- 
leased except  a  lien  for  certain  moneys  he  had  paid  as  security  ton 
a  mortgage  debt,  and  his  release  of  the  mortgaged  premises  ex- 
pressly reserved  to  him  his  lien  on  the  property.  The  identical  in- 
terest he  had  he  reserved,  and  the  release  amounted  to  nothing.  It 
appeared  on  the  face  of  the  declaration  that  the  contract  of  com- 
promise left  the  parties'  rights  just  as  they  were  before.  Hence 
the  promise  to  pay  appearing  to  be  wholly  without  any  considera- 
tion, the  declaration  was  adjudged  to  be  bad. 

The  rule  of  pleading  adopted  in  Seaman  v.  Seaman  cannot  be 
recognized  as  a  general  rule  applicable  to  agreements  between  heirs 
or  next  of  kin  and  devisees  and  legatees,  without  denying  the 
power  of  persons  interested  in  estates  of  decedents  to  make  a  com- 
promise of  disputes  before  the  final  settlement  of  the  estate  is 
effected. 

Edwarde  t.  Baugh,  11  M.  &  W.  641,  is  the  leading  case  on  this 
subject.  The  declaration  alleged  only  that  certain  disputes  and 
controversies  were  pending  between  the  plaintiff  and  defendant  as 
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ttf  whether  or  not  the  d^endMit  was  indebted  to  the  plaintiff  in  a* 
certain  sum;  whereupon/ in  consideration  that  the  plaintiff  prom- 
ised the  defendant  not  to  sue  him  for  the  sum  in  dispute,  the 
defendant  promised  to  pay  him  £100.  The  court  held  that  this  was 
not  a  good  allegation  of  consideration,  for  a  man  may  threaten  tc 
bring  an  action  against  any  stranger  he  may  happen  to  meet  in  the 
streets  The  court  added  that  the  case  might  have  been  different  if 
the  declaration  had  said>  ^'  whereas  the  defendant  was  indebted  to 
the  plaintiff  in  diyers  sums  of  money  for  money  lent,  etc.,  and  a 
dispute  lEurose  as  to  the  afmouut  of  the  debt  so  due;  and  in  order  to 
put  an  end  to  all  controversies  respecting  it,  it  was  agreed  that  the- 
plaintiff,  in  consideration  of  receiving  £100,  should  not  sue  the 
defendant  in  respect  of  his  original  claim.'^'  '  Lord  Abekobb  also 
added  that  ^^  where  an  action  is  pending,  forbearing  to  prosecute  it, 
is  a  sufficient  conafideration  for  a  promise  to  pay  a  certain  sum  of 
money;  for  beisides  other  advantages,  the  party  promising  would 
save  the  extra  costs  which  he  would  have  to  pay  even  if  he  were  suc^ 
ciMsf  uL"  The  principle  of  this  decision  is  that  the  declaration  did 
not  disclose  any  subject-matter  in  relation  to  which  disputes  and  con^ 
troversies  had  arisen  which  had  become  a  matter  of  compromise. 

In  Smyth  v.  ffolmss^  10  Jur,  862,  a  case  in  some  respects  similar 
to  Edwards  v.  Baraghy  the  declaration  alleged  that  certain  differ- 
ences were  pending  between  the  plaintiff  and  defendant  which  had 
been  referred  to  arbitration,  and  that  the  parties  had  agreed  that  on 
the  payment  of  the  sum  of  1200  by  the  defendant  the  reference 
should  cease.  Breach,  the  nonpayment  of  the  1200.  The  dedara-. 
tion  was  held  good.  In  this  case  Baron  Pabkb  commented  on 
Edtaards  v.  Baugh  as  distinguished  in  the  fact  that  in  that  case 
there  was  merely  an  unexecuted  agreement  of  discharge  by  the  plain* 
tiff,  whereas  in  the  case  then  in  hand  the  parties  had  abandoned  the 
agreement  of  reference,  by  putting  an  end  to  which  each  of  them 
got  some  immediate  advantage.  In  Smith  v.  Monteith,  13  AL  &  W. 
426,  the  declaration  stated  that  an  action  by  the  plaintiff  had  been 
commenced  against  D.;  that  D.  was  arrested  and  in  custody  under 
a  capias  in  that  action,  and  that  the  defendant,  in  consideration  that 
the  plaintiff  would  discharge  D.  out  of  custody,  promised  to  pay  the 
plaintiff  a  certain  suul  It  was  objected  that  the  declaration  con- 
tained no  allegation  that  the  plaintiff  had  a  good  cause  of  action,  or 
«ven  a  doubtful  claim,  against  D  The  court  sustained  the  declara- 
tion as  being  prima /ocM  sufficient,  the  former' action  being  pre- 
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samed  to  be  for  cause,  and  the  capias  being  presumed  to  have  been 
properly  isfliued. 

The  compromise  of  a  disputed  claim  made  bona  fide  is  a  good  con- 
sideration for  a  promise,  Vhethei^  the  'claim  be  in  suit,  or  litiga* 
tion  has  not  been  actually  eommenced,  even  though  it  should  ulti- 
mately appear  that  the  claim  was  wholly  unfounded — the  detriment 
to  the  partjr  consenting  to  a  compromise,  arising  from  the  alteration 
in  his  position,  forms  the  real  consideration  which  gives  validity  to 
the  promise.  The  only  elements  necessary  to  a  valid  agreement  of 
compromise  are  the  reality  of  the  claim  made  and  the  bona  fides  of 
the  compromise.  Cook  v.  Wright,!  B.  &  S.  559,570;  CalliskerY. 
Bisehoffsheim,  L.  B.,  5  Q.  B.  449;  Ockford  v.  Banettiy  35  L.  J.  504; 
Miles  V.  y.  Z.,  etc..  Est.  Co.,  32  Ch.  Div.  267,  283,  291,  298. 

The  court  will  not  inquire  into  the  adequacy  or  inadequacy  of  the 
consideration  of  a  compromise  fairly  and  deliberately  made.  Nayhr 
V.  Winth,  1  SiuL  &  Stu.  555;  Lw^y^s  case,  4  DeO.,  M.  &  O.  356;  1 
Story  Bq.  Jur.  131;  2  Pom.  Eq.  Jur.,  §  855. 
'  The  declaration  alleges  a  real  subject-matter  of  dispute  —  thisi 
estate  of  the  decedent,  in  which  the  plain  tifiF  was  interested  as  an 
heir  at  law  and  next  of  kin,  and  the  defendant  as  residuary  legatee 
-^a  dispute  over  the  testamentary  disposition  of  the  estate,  and  an 
agreement  of  compromise  wholly  executed  by  the  plaintiff,  and 
accepted  and  in  part  executed  by  the  defendant.  A  declaration  set- 
ting out  these  facts  shows  a  sufficient  consideration  for  the  defend- 
ant's promise.  An  averment  that  the  provision  in  the  will  for  the 
plaintiff,  which  he  retained,  was  not  equal  to  his  share  of  his  father's 
real  and  personal  estate,  as  heir  at  law  and  next  of  kin,  would  make 
an  issue  on  the  adequacy  of  the  consideration;  and  the  court  will  not 
inquire  into  the  adequacy  of  the  consideration  where  there  is  a  sub- 
ject-matter of  compromise  and  the  compromise  was  bona  fide.  If  the 
agreement  of  compromise  was  obtained  by  fraud,  the  defendant,  ad 
in  Smith  v.  Monteith,  supra,  must  make  the  defense  by  plea. 

The  plaintiff  should  have  judgment  on  the  demurrer. 
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(It  N.  J.  Lmt..  mo.) 
TaaoaHan  —  "  railroad  purpomt" — ^ram  €l§9aior, 

A  grain  eleyator  eraetod  bj  a  railroad  oompanj  on  ito  lands  and  used  by  It  I* 
tranashipping  grain  is  exempt  from  taxation  as  for  railroad  and  transship- 
ping purposes.* 

CEBTIORABI   to  review  assessment  for  taxes.     The  opinion 
states  the  case. 

J.  B.  Vrodenburghf  for  plaintiff. 

i2.  B.  Seymour,  for  defendants. 

Yak  Stckkl,  J.    This  certiorari  is  brought  to  reyiew  an  nrmmm 
ment  for  taxes  for  the  years  1881  and  1882  on  parts  of  blocks  78 
and  79,  in  size  two  hundred  and  six  feet  by  one  hundred  and  forty- 
six,  in  Jersey  City. 

These  lands  were  conveyed  by  the  State  of  New  Jersey  to  the 
United  Railroad  and  Canal  Companies  by  an  act  of  the  legislature 
entitled  *'  An  act  to  enable  the  United  Railroad  and  Canal  Com« 
panics  to  increase  their  depot  and  terminal  facilities  at  Jersey 
City,""  passed  March  30,  1868.     Pamph.  L.  551. 

In  this  conveyance  the  lands  conveyed,  of  which  the  above 
blocks  are  part,  are  "  granted  to  said  United  Companies,  their  suc- 
cessors and  assigns,  to  hold  in  the  corporate  name  of  the  New  Jer« 
sey  Railroad  and  Transportation  Company,  or  otherwise,"  and  it  is 
I  thereby  declared  ''  lawful  for  said  grantee  to  fill  up  and  improve 

said  property  and  erect  thereon  wharves,  piers,  canals,  slips^  store- 
houses,  depots  and  other  buildings,  and  shops  and  cars  and  engine* 
houses  and  appendages,  and  lay  out,  construct  and  build  a.  branch 
railroad  from  their  main  line  to  said  property;  and  said  company 
and  its  officers  shall  have  the  supervision  and  control  of  the  wharves, 
piers,  canals,  baildings  and  other  improvements  which  they  may 
erect  on  the  said  property,  and  may  charge  for  such  wharfage  and 
other  rates  for  the  use  thereof  as  the  directors  may  deem  reasonable, 
or  as  maybe  agreed  upon  with  the  parties  desiring  to  us^  the  Ranie; 

*  Compare  Mdtt&r  of  Swigert  (119  111.  88).  59  Am.  Rep.  7o.. 
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and  all  aete  and  parts  of  acts  heretofore  passed,  which  subject  snch 
lands,  if  exceeding  a  certain  qoantity,  to  any  other  tax  than  that 
which  is  imposed  upon  said  companies,  respectiyely,  by  their  respect- 
ive  charters  or  acts  of  incorporation,  are  hereby  repealed;  pro- 
Tided  howerer  that  snch  parts  of  said  property,  and  the  improYC- 
ments  to  be  made  thereon  as  shall  be  used  for  other  than  railroad^ 
canal,  depot,  transshipping  or  landing  pnrposes  (bat  no  other  per* 
tions  thereof)  shall  be  subject  to  local  and  municipal  taxation. 

The  consideration  paid  by  the  grantees  to  the  State  for  these 
lands  was  $500,000. 

In  1878  the  prosecutors  built  upon  the  aforesaid  block  an  eleva- 
tor for  the  transshipping  of  grain.  The  city  of  Jersey  City  assessed 
upon  this  land  for  municipal  purposes  the  taxes  in  question.  The 
relators  claim  that  the  property  is  exempt  from  this  local  taxation 
under  the  proyision  of  the  grant  which  has  been  stated.  The  defend- 
ants insist  that  the  use  of  this  portion  of  the  property  for  an  eleyator 
is  the  use  of  it  for  other  than  railroad,  canal,  depot,  transshipping  or 
landing  purposes,  and  therefore  not  within  the  exemption. 

It  appears  in  the  eyidence  that  the  eleyator  is  used  for  transship- 
ping grain  and  relieying  cars  of  their  lading.  The  eleyator  does 
by  machinery  what  was  before  done  by  hand,  and  appears  to  be  one 
<rf  the  necessary  terminal  facilities  of  a  railroad,  engaged  in  the 
transportation  of  large  quantities  of  grain.  It  further  appears  that 
the  grain  passing  through  this  eleyator,  if  not  called  for  by  the 
consignee,  is  retained  there,  and  if  it  remains  in  store  for  oyer  ten 
days  a  charge  is  made  of  one-quarter  of  a  cent  per  bushel  for  each 
ten  days  thereafter.  Before  the  eleyator  was  built  grain  was  some- 
times detained  in  the  cars,  and  when  so  detained  a  demurrage  charge 
of  $5  or  tlO  a  day  per  car,  or  two  cents  per  bushel,  was  paid  by  the 
consignee.  Other  trunk  lines  to  the  west  had  erected  eleyators 
prior  to  the  erection  of  the  one  in  question.  They  are  used  as 
freight-houses  for  grain,  and  seem  to  be  as  indispensable  to  the  rail- 
roads in  handling  the  immense  quantity  of  grain  which  they  carry 
as  any  other  freight-houses  used  for  the  reception  or  unloading  of 
merchandise  transported. 

If  grain  was  allowed  to  remain  in  the  eleyator  until  called  for, 
without  charge,  it  would  unquestionably  be  an  appliance  for  rail- 
road purposes.  The  fact  that  a  small  penalty  is  added  to  the 
freight  charfr^  to  induce  shippers  to  remove  their  grain  within  a 

reasonable  time  does  not  withdraw  this  structure  from  that  class 
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<tf .  impfPTemients  whicb  are  'necessary  for  railroiid  oiBefl^  Wil^n 
Hk^  meabing  of  that  term  as  constmed  io  StaU  V.  Haneodiy  'S^ 
N.  J^iL.  637. 

^  J^  riile  far  less  liberal  to  railroad  corporations  has  been  adopted 
ui' Plannsylyania.  In  Railroad  y.  Berks  County y%  Penn.  St.  70,  the 
donrt  say  ^*  that  it  is  only  such  property  belonging  to  corporations, 
and  which  as  appurtenant  and  indispensable  te  ito  cotistraction  and 
fitting  it  for  ase,  that  can  claim  exemption  from  tezation.  It  is 
aot  enotigh  that  it  is  a  oourenient  possession,  or  that  it  aflbrds 
facilities  in  carrying  on  the  business  of  the  company.  It  would  be 
convenient  and  desirable  for  the  company  to  own  warehouses,  coal 
J^ardsy  coal-shutes  and  machine-shops  at  many  pointe  on  the  road. 
Bdt  these  erections  and  conTcniences  form  no  part  of  the  road. 
They  are  necessary  and  indispensable  facilities  to  increase  the  bnsi* 
ness  of  the  road,  and  to  enable  the  company  to  make  profits. '' 

in  this  case  the  court  eiempted  from  taxation  depots,  offices,  oil 
houses  and  water  stetions,  in  .the  view  that  such  structures  might 
fairly  be  deemed  necessary  and  indispensable  to  the  construction  of 
the  road,  but  imposed  the  bui^den  on  warehouses,  coal-shutes,  machine 
shops  and  wood  yards,  on  the  ground  that  they  forikied  no  part  of  the 
construction  of  the  road;  thatthey  were  not  appurtenant  to  tiieroad^ 
but  to  the  business  done  upon  it.  Commissioners  of  Wayne  t.  /Wo- 
iDors  (t  Hudson  Canal,  15  Penn.  St.  851,  is  to  the  like  effect.  ;* 

In  Erie  County  y.  Brie  A  Wsstem  Co.,  87  Penn.  St  434,  the 
Supreme  Court  of  Pennsylrania  re-afflrmed  the  doctrine  of  the  two 
eases  above  cited,  and  held  that  grain  elevators  were  not  exempt 
from  taxation,  on  the  ground  that  those  things  only  are  exempt 
which  enter  into  the  very  composition  of  the  works  of  such  cor- 
porations, and  without  which  they  could  not  exercise  their  corporate 
functions.  The  distinction  between  what  entered  into  the  Construc- 
tion of  a  railroad  and  what  is  used  only  as  a  means  for  carrying  on. 
ito  business  was  adhered  to. 

I  am  unable  to  reconcile  these  cases  with  the  rule  of  construction 
adopted  by  our  court  of  last  resort  in  the  case  before  cited  from 
6  Vroom. 

If  however  any  doubt  existed  as  to  the  meaning  of  the  words 
''for  railroad  purposes,"  as  used  in  the  exemption  clause  of  the  act 
of  1868,  it  would  be  removed  by  reference  to  the  preamble  of  the 
act.  The  preamble  recites:  ''That  whereas  the  Uuited  Com- 
panies require  for  the  accommodation  of  their  business  mor6  room 
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lordepoty  storage*  and  otker  railroad  and  eaaal  purpoaefi^  at  Jersey 
€itj,*^  Thns  the  legislature  expressly  recognized  the  appropriation 
of  the  land  to  storage  as  a  use  of  it  for  railroad  purposes.  At  the 
time  of  the  passage  of  this  act  the  United  CcHnpanies  had  con- 
stmcted  their  road  to  Jersey  Oity,  It  was  not  for  the  constractibn 
of  the  road  that  the  grant  was  made,  bat  it  was  as  expressly  sbt 
forth,  to  give  greater  facilities  for  the  accommodation  of  the  bnsi* 
ness  of  the  roadi  Boom  for  depots  and  room  for  storage  were 
classed  together  as  necessary  railroad  uses. 

The  legislature  must  be  deemed  to  haye  used  the  words  '^  rail- 
road purposes,^  in  the  chiuse  exempting  from  taxation,  with  the 
meaning  given  to  them  in  the  preamble  to  the  act. 

The  land  therefore  is  not  deprived  of  immanity  from  taxation  by 
the  erection  of  an  eleyator  upon  it. 

No  legislatiye  enactment  can,  without  the  assent  of  the  grantees, 
deprive  them  of  the  benefit  of  the  contract  which  guarantees  this 
exemption  fi^m  taxation.  Nor  is  there  any  substantial  basis  for 
the  contention  that  the  exemption  was  swept  away  by  the  adoption 
of  that  amendment  to  the  Constitution  which  declares  that ''  prop- 
erty shall  be  assessed  for  taxes  under  general  laws,  and,  by  uniform 
rules  according  to  its  true  yalue.^ 

Stater.  Newark^,  40  N;  J.  L.  558,  holds  that  no  legislation  is  nec- 
essary to  enforce  this  proyision;;  that  it  went  into  effect  immedi* 
ately  on  its  adoption,  and  operated  as  an  abrogation  of  all  special 
laws  for  assessing  property  for  taxes.  There  has  been  no  judicial 
declaration  that  a  contract  like  the  one  in  question  can  be,  or  has 
been  abrogated  or  annulled  by  constitutional  amendment. 

A  State  Constitution,  is  a  law  within  the  meaning  of  that  clause 
of  the  Constitution  of  the  United  States  which  ordains  that  ^'  no 
State  shall  pass  any  law  impairing  the  obligation  of  contracts." 
Dodge  v.  Woolsep,  18  How.  331;  Lehigh  Valley  R.  y.  JUcFarlan, 
31  N.  J.  Eq.  706,  12S. 

r  The  effect  given  to  this  amendment  in  the  recent  railroad  tax 
decisions  is  not  that  all  property  must  be  taxed,  but  that  all  prop* 
erty  selected  for  taxation  must  be  assessed  under  general  laws,  and 
by  uniform  rules,  according  to  its  true  value. 

Finally,  it  is  insisted  that  the  exempting  clause  in  the  second 
section  of  the  act  of  1868  is  repugnant  to  that  provision  of  the  Con- 
stitution which  declares  that  *^  every  law.  shall  embrace  but  one  ob* 
jecfc,  and  that  sihall  be  expresfi^ed  in  its  title. " 
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The  provisions  in  certain  railroad  charters  for  exemption  from 
taxation,  or  for  special  modes  of  taxation/ have  nerer,  on  this 
ground,  been  snccessfolly  assailed  in  this  State. 

There  is  nothing  in  the  title  of  any  of  those  charters  which  ex- 
pressly indicates  that  they  contain  any  snch  pecaliar  provisions. 
It  has  been  the  practice  so  generally  in  railroad  charters  to  make 
special  provisions  in  respect  to  taxation,  that  no  one  should  be 
surprised  at  the  presence  of  the  exempting  clause  in  the  act  before 
US.  The  title  is  sufficient,  according  to  the  rule  laid  down  in  Wat- 
ier  V.  Town  of  Union,  83  N.  J.  L.  360. 

But  if  a  defect  in  tiie  title  of  the  act  existed  in  this  respect,  the 
defendant  corporation  is  precluded  from  taking  advantage  of  it. 
The  act  of  1868  cannot  be  treated  as  an  ordinary  act  of  legislation. 
It  is  something  more;  it  is  a  contract  between  the  State  and  the 
United  Companies,  by  which,  for  a  stipulated  price,  lands  are  con- 
veyed to  the  companies  upon  certain  terms  and  conditions  therein 
specified.  The  State  has  accepted  the  payment  of  the  full  considera- 
tion from  its  grantee,  and  is  not  now  in  a  position  either  to  repu- 
diate or  to  permit  any  of  its  political  subdivisions  to  repudiate  any 
of  the  tenqs  of  the  contract  which  inure  to  the  benefit  of  the 
grantee. 

The  assessinents  certified  should,  in  my  judgment,  be  set  aside. 

On  account  of  engagements  in  the  Circuit,  Mr.  Justice  Paskeb 
took  no  part  in  the  decision  of  this  case. 

Judgment  nuersed. 


Smith  y.  Donohus 

(4»  N.  J.  Law,  6IS.) 

AmmaU — dog — $eiefU&r — ordinance. 

The  plaintiff,  while  walking  in  §i  street  in  front  of  the  defendant's  hoose,  o» 
a  dark  night,  was  bitten  by  the  defendant's  dog  Ijing  there  nnmunied. 
There  was  an  ordinance  prohibiting  the  running  of  anmanled  dogs  at  large 
in  the  street.  HM,  that  the  defendant  was  not  liable  without  proof  of  the 
»eiefUer,* 

ACTION  for  injury  by  a  dog  bite.    The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

__^ iT 

*See  note,  86  Am.  Bep.  702;  Eoans  v.  McDtrmaU,  ante,  008. 
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J.  W.  S  J.  K.  Field,  for  plaintifE. 
C.  F.  Lighthipe,  for  defendant. 

Yak  Stckbl,  J.  In  Jaly,  1885,  the  plaintiff,  while  walking  in 
the  pablic  street  in  front  of  the  defendant's  premises,  was  bitten  by 
the  defendant's  dog,  which  was  lying  nnmuzzled  on  the  sidewalk. 
The  night  being  dark,  the  plaintiff  did  not  see  the  dog  nntil  he 
sprang  upon  her  and  bit  her. 

It  also  appears  that  a  city  ordinance  prohibited  the  mnning  at 
large  of  dogs  in  the  street  at  any  time  without  a  muzzle. 

The  plaintiff  insists  that  the  dog,  lying  upon  the  sidewalk  in 
▼iolation  of  the  city  ordinance,  must  bo  regarded  as  a  nuisance, 
and  that  therefore  the  owner  is  liable  for  any  injury  done  by  him. 

Under  the  authority  of  Durani  y.  Palmer,  29  N.  J.  L.  544,  it  may 
be  that  if  the  plaintiff,  while  on  her  way  in  the  public  street,  had 
unayoidably  fallen  over  the  dog  and  injured  herself,  the  owner  of 
the  dog  would  be  liable  in  damages  for  such  injury.  But  whether 
he  is  liable  for  damage  inflicted  by  the  biting  of  the  dog  must 
depend,  I  think,  upon  the  existence  of  the  necessity  of  proving  the 
scienter.  The  fact  that  the  defendant  acted  in  breach  of  the  city  ordi- 
nance subjects  him  only  to  the  penalty  prescribed  therefor;  it  is  not 
a  circumstance  upon  which  recoyery  in  this  suit  can  be  supported. 

The  only  question  in  the  case  is  whether  this  suit  will  lie  with- 
out proof  that  the  defendant  had  knowledge  of  the  yicions  pro* 
pensity  of  the  dog.  The  rule  has  generally  prevailed  in  the  English 
courts  that  if  an  animal,  having  no  natural  propensity  to  be  vicious, 
commits  an  injury,  the  owner  is  not  liable,  unless  he  has  knowledge 
of  his  disposition. 

In  Maeon  v.  Keeling,  12  Mod.  332,  Lord  Holt  said  that  the  law 
takes  notice  that  a  dog  is  not  of  fierce  nature,  but  rather  the  con- 
trary, and  he  therefore  sustained  the  demurrer  to  the  plaintiff's 
declaration  because  it  did  not  allege  the  scienter. 

In  Beck  v.  Dyson,  4  Oamp.  198,  Lord  Ellenbobough  directed 
a  nonsuit,  because  the  evidence  was  not  sufficient  to  warrant  the 
jury  in  inferring  that  the  defendant  knew  the  dog  was  accustomed 
to  bite. 

In  a  like  case  Lord  AniKaBa  nonsuited  because  it  did  not  appear 
that  the  owner  had  knowledge  of  the  vicious  propensity  of  his  dog. 
Hogan  v.  Sharpe,  7  Car.  &  P.  765. 
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In  BuxetUine  r.  Sharp,  3  Salk.  12,  tke  reporter  sajs:  '*  The 
plaintiff  declared  that  tbe  defendant  ke|rt  a  ball,  which  oaed  to  ran 
at  men,  bat  did  not  say  sciens  or  BcUfUer,  and  this  was  adjndged 
ill  after  a  Terdict,  becaase  the  action  will  not  lie  anless  the  owner 
knew  the  qnalitj  of  his  ball,  and  it  cannot  be  intended  that  tiiia 
was  proved  at  the  trial,  becai^  the  plaintiff  is  not  boand  to  proYO 
more  than  is  laid  in  his  declaration/' 

Cox  T.  Burbridfe,  13  0.  B,  (N.  S.)  430,  was  a  case  where  the 
defendant's  horse,  being  on  the  highway,  kicked  the  plaiotiff,  a 
child  playing  there.  There  was  no  eyidence  to  show  how  the  horse 
came  on  the  highway,  or  that  he  was  aocastomed  to  kick.  The 
plaintiff  obtained  a  yerdict  whereapon  the  defendant  was  granted 
a  rule  nisi  to  enter  a  nonsait.  Ohief  Justice  Earls,  with  whom 
all  the  judges  agreed,  said:  '^  Eyon  if  there  was  no  negligence  on 
the  part  of  the  owner  of  the  horse,  I  do  not  see  how  that  is  at  all 
connected  with  the  damage  of  which  the  plaintiff  complains.  It 
appears  that  the  horse  was  in  the  highway,  and  that  without  any 
thing  to  account  for  it  he  struck  out  and  injured  the  plaintiff.  I 
take  the  well-known  distinction  to  apply  here  that  the  owner  of  an 
animal  is  answerable  for  any  damage  done  by  it,  provided  it  be  of 
such  a  nature  as  is  likely  to  arise  from  such  animal,  and  the  owner 
knows  it.  Thus  in  the  case  of  a  dog,  if  he  bites  a  man  or  worries 
sheep,  and  his  owner  knows  ho  is  accustomed  to  bite  men  or  to 
worry  sheep,  the  owner  is  responsible;  but  the  party  injured  has  no 
remedy  unless  the  scienter  can  be  proved.  This  is  yery  familiar 
doctrine.  The  owner  of  a  horse  must  be  taken  to  know  that  a 
horse  will  stray,  if  not  properly  secured,  and  may  find  its  way  into 
his  neighbor's  corn  or  pasture.  For  a  trespass  of  that  kind,  the  owner 
is  of  course  responsible.  Bat  if  a  horse  does  something  which  his 
owner  has  no  reason  to  expect  him  to  do,  he  has  the  same  sort  of 
protection  that  the  owner  of  a  dog  has.'' 

In  Jackson  y.  Smithson,  15  M.  &  W.  563,  where  a  ram  butted  the 
plaintiff's  wife  in  the  street,  the  Court  of  Exchequer  refused  to  hold 
the  owner  of  the  animal  liable,  in  the  absence  of  evidence  that  he 
was  aware  of  its  propensity  to  attack  passers-by. 

In  Hudson  v.  Roberts,  6  Exch.  697,  Pollock,  C.  B.,  said  that 
there  must  be  some  evidence  of  scienter  to  sustain  an  action  for  in- 
jury done  by  a  bull  while  being  driven  along  the  highway. 

The  case  of  Angus  v.  Radin,  5  N.  J.  L.  816;  s.  c,  8  Am.  Dec.  626, 
holds  the  owner  of  cattle  to  a  stricter  accountability  for  damages 
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done  by  them  than  the  English  cases  establish.  In  that  case,  the 
defendant's  oxen  broke  the  plaintiff's  close  and  killed  his  cow,  and 
the  owner  of  the  oxen  was  held  liable,  withoat  proving  the  icUnter, 
on  the  groand  that  he  was  responsible  for  the  entire  in jnry  oommitted 
by  his  cattle  while  trespassing  npon  the  plaintiff's  premises. 

Coze  Y.  Bobbins,  9  N.  J.  L.  384,  requires  eyerj  man,  at  his  peril,  to 
keep  his  cattle  on  his  own  close,  and  makes  him  answerable  for  any 
injuiy  they  may  do  by  straying,  withoat  his  knowledge,  upon  the 
lands  of  another. 

Bat  I  have  found  no  case  where  the  owner  of  a  dog  has  been  held 
in  an  action  of  trespass  where  his  dog  went  upon  the  premises  of 
another  without  his  consent. 

BeekwUh  y.  Shardik$y  4  Burr.  2092,  was  placed  upon  the  express 
groand  that  the  defendant  was  himself  a  trespasser  with  his  dog  in 
the  plaintiff's  close,  at  the  time  the  damage  was  done,  so  that  the 
jury  had  a  right  to  find  that  the  act  of  the  dog  was  the  Yoluntary 
trespass  of  the  master. 

Gooley  Torts,  34,  draws  a  distinction  between  dogs,  and  beasts 
which  subsist  on  grass  and  grain.  If  the  latter  break  into  inclo- 
sures,  they  may  do  serious  mischief,  and  therefore  if  not  re^^ 
strained  by  the  owner,  he  must  respond  for  the  damages  that  ensue. 

No  action  has  been  maintained  in  this  State  against  the  owner  of 
a  dog  for  killing  sheep  upon  the  land  of  another  unless  the  scienier 
was  shown. 

Mr.  Ohitty,  in  his  first  Yolume  on  Pleadings,  page  182,  says  that 
the  owner  of  a  dog  is  not  liable  unless  he  has  notice  of  his  yicious 
propensity,  but  if  the  animal  were  naturally  of  the  propensity  to  do 
the  miJBchief  complained  of,  as  horses  and  cattle  to  trespass  on  the 
land,  the  owner  is  liable  without  alleging  the  saienier. 

'  The  forms  of  pleading  in  the  books  of  precedents  are  all  in  accord- 
ance with  this  4ext. 

The  practice  has  so  long  and  so  universally  prevailed  of  permit- 
ting dogs  to  run  at  large  in  our  streets  and  highways,  without  hold- 
ing the  owner  liable  for  any  injury  which  he  had  no  reason  to 
believe  they  would  commit,  that  it  would  justly  create  great  sur- 
prise to  maintain  such  a  cause  of  action  now.  In  my  opinion  the 
action  will  not  lie  without  proof  of  the  scienter.  The  judgment 
below  should  be  affirmed. 

On  account  of  engagements  in  the  Oircnit,  Mr.  Justice  Pabkbe 
took  no  part  in  the  decision  of  this  case. 
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DORB  T.  HABKKB88. 

(It  N.  J.  Law,  07U 

Lanihrd  and  tenant — tenant* 9  negUgenM  —Jin. 

A  tenant  maintained  a  fire  in  a  leased  bam,  in  a  stove,  the  pipe  paarini^ 
through  a  hole  in  the  roof,  bj  means  whereof  the  bam  was  destiojed  bj 
fire.  HM,  that  a  finding  that  the  destraetion  was  by  the  tenant's  faolt 
woold  not  be  set  aside. 

ACTION  for  rent     The  opinion  states  the  case.     The  plaintiff 
had  jadgment  at  the  trial,  which  was  reyeraed  by  the  oommon 
pleas. 

James  M.  Trimbh,  for  prosecutor. 

Louis  Hood,  for  defendant. 

Magib>  J.  The  action  in  the  District  Ooart  was  brought  bj 
Dorr  against  Harkness  to  recover  rent  reserved  on  a  lease  of  land 
whereon  stood  a  house,  barn  and  outbuildings. 

Harkness  admitted  that  the  rent  claimed  was  unpaid,  but  denied 
his  liability.  His  defense  was  based  on  the  provisions  of  the  sup- 
plement to  the  Landlord  and  Tenant  Act,  approved  March  5, 1874 
(Rev.  576,  §  28),  which  enacts  that  whenever  any  building  or  build- 
ings erected  on  leased  premises  shall  be  injured  by  fire,  without 
the  fault  of  the  lessee,  the  landlord  shall  repair  the  same  as  speedily 
as  possible,  or  in  default  thereof  the  rent  shall  cease  until  such  time 
:u  such  building  or  buildings  shall  be  put  in  complete  repair,  etc. 

The  cause  was  tried  In  the  District  Oourt,  without  a  jury,  and 
the  state  of  the  case  sent  to  the  Common  Pleas,  on  appeal,  contained 
the  facts  found  in  accordance  with  the  rule  laid  down  ia  Benedict 
V.  Howelly  39  N.  J.  L.  221. 

It  thus  appeared  that  the  barn  and  outbuildings  on  the  leased 
premises  had  been  burned  before  the  rent  claimed  had  accrued,  and 
that  the  landlord  had  not  made  repairs  as  speedily  as  possible.  It 
also  appeared  that  the  tenant  had  allowed  a  servant  to  maintain  a 
fire  in  a  stove  in  a  room  in  the  barn,  having  its  vent  by  the  stovepipe 
which  ran  through  a  hole  in  the  barn  roof.  The  statement  of  the 
case  concludes  thus:  '^  The  court  found  as  facts  in  this  cause  that 
the  fire  was  the  result  of  the  use  of  the  stove  used  in  the  buildinga 
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by  the  tenant;  that  the  ase  of  the  said  stove  was  without  the  knowl- 
edge of  the  landlord  and  withoat  his  consent;  that  the  defendant 
was  guilty  of  negligence  in  allowing  his  hired  man  to  put  up  a  stove 
and  build  a  fire  therein;  that  therefore  the  destruction  of  the  build- 
ings was  not  without  the  fault  of  the  lessee/' 

The  judgment  of  the  District  Court  was  in  favor  of  the  landlord^ 
and  obviously  proceeded  on  the  ground  that  the  statute  relied  on 
by  the  tenant  did  not  apply,  because  the  fire  did  not  occur  without 
his  fault. 

The  rule  of  the  Common  Pleas  reversing  this  judgment  states 
*'  that  the  court  below  erred  in  law  *  *  *  in  holding  that  the 
evidence  showed  fault  of  the  tenant,  this  court  being  of  opinion 
that  it  does  not  appear  from  the  evidence  that  the  tenant  was  guilty 
of  fault  within  the  meaning  of  the  statute." 

Since  a  review  by  the  Common  Pleas  of  such  a  judgment  is  re- 
stricted to  questions  of  law,  it  is  plain  that  when  this  rule  speaks  of 
evidence  it  intends  the  facts  found  by  the  court  below  and  appear- 
ing in  the  state  of  the  case  and  which  are  conclusive.  Thus  read 
the  reversal  appears  to  have  rested  on  one  of  two  propositions,  viz., 
either  that  negligence  of  a  tenant  causing  injury  to  leased  buildings 
by  fire  is  not  a  fault  within  the  meaning  of  the  statute,  or  that  on 
the  facts  found  the  tenant's  conduct  could  not  be  legally  considered 
negligent.  As  either  proposition  would  sustain  the  reversal,  both 
have  been  considered. 

The  first  question  then  is  whether  a  tenant's  negligence  occasion^r 
ing  a  fire  which  injures  the  demised  buildings  is  a  fault  within  tke 
meaning  of  the  statute. 

The  statute  deals  with  the  relation  between  landlord  and  tenanit 
When  it  relieves  the  tenant  from  his  obligation  to  his  landlord  in 
case  of  a  fire  occurring  without  his  fault,  it  must,  in  my  judg- 
ment, be  taken  to  indicate  some  act  or  omission  of  the  tenant, 
which,  in  view  of  that  relation,  is  a  legal  wrong.  This  leads  to  a 
consideration  of  the  liability  of  a  tenant  to  a  landlord  for  injuries 
by  fire  to  the  demised  building  by  reason  of  the  tenant's  negli- 
gence. 

At  common  law,  he  in  whose  house  or  chamber  a  fire  originated, 
whether  by  negligence  or  mere  accident,  was  responsible  for  inju- 
ries occasioned  by  its  spread  to  other  premises.  Lord  Chancellor 
Ltndhubst,  in  reviewing  the  ancient  authorities  for  that  doc- 
trine, declared  it  to  be  a  '^  peculiarity  in  the  common  law"  founded 
Vol,  LX  —  83 
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on  the  general  castom  of  the  realm.  ViaeourU  Canterbury  t.  Ai» 
Utrney-Oeneral^  1  Phil.  306.  A  majority  of  the  judges  of  the 
King^s  Bench  held  that  the  doctrine  extended  to  fires  kindled  in  an 
owner's  close.     TuberviUe  v.  Stamp,  1  Salk.  13. 

The  liability  imposed  by  the  common  law  was  afterward  re- 
stricted by  legislation.  Sach  restriction  was  furnished,  first,  by 
statate  6  Anne,  chap.  31,  which  exonerated  from  such  liability  any 
person  in  whose  house  or  chamber  any  fire  shall  '*  accidentally  be- 
gin," and  second  by  statute  14  Geo.  Ill,  chap.  78,  which  extended 
the  exoneration  to  any  person  '^  on  whose  estate ''  any  fire  shall 
"accidentally  begin.*' 

By  the  proirisions  of  the  common  law  and  the  statutes  of  Marl- 
bridge  and  Gloucester,  tenants  were  liable  to  the  landlord  for  waste 
of  the  demised  premises.  Moore  y.  Totonshend,  33  N.  J.  L.  284* 
This  liability  was  said  to  extend  to  cases  where  demised  buildings 
were  burned,  either  by  neligencc  or  mischance.  Co.  lit.  536.  It 
seems  plain  that  this  liability  wtis  intended  to  be  restricted  by  stat- 
ute 6  Anne,  chap.  31,  for  the  sixth  section,  which  contained  the  re- 
strictive clauses,  was  followed  by  a  proviso  in  the  seventh  section 
that  nothing  therein  contained  should  defeat  or  make  void  any 
agreement  between  landlord  and  tenant. 

The  course  of  our  legislation  on  the  subject  is  instructive.  The 
statute  14  Geo.  Ill,  chap.  78,  has  never  been  re-enacted  in  this  State. 
The  statute  6  Anne,  chap.  31,  was  entitled  '^  An  act  for  the  better 
preventing  mischiefs  that  may  happen  by  fire.''  The  main  part  of 
the  statute  was  directed  at  preparations  for  preventing  or  extin- 
guishing fires.  One  section  imposed  a  punishment  on  servants  who 
fired  any  house  by  negligence  or  carelessness.  The  section  which 
restricted  the  ancient  liability  for  injuries  occasioned  by  the  spread 
of  a  fire  originating  in  any  house,  enacted  its  restrictions, ''  any 
law,  usage  or  custom  to  the  contrary  notwithstanding."  This 
statute,  as  a  whole,  has  never  been  here  re-enacted,  but  the  sixth 
section,  with  the  proviso  contained  in  the  seventh  section,  was  early 
adopted  in  our  legislation  and  became  part  of  the  "  Act  for  the 
prevention  of  waste."  It  now  forms  the  eighth  section  of  that  act. 
Rev.  1235.  It  is  not  insignificant  that  the  re-enactment  omitted 
the  words  *'  any  law,  usage  or  custom  to  the  contrary  notwithstand- 
ing," contained  in  the  original  act. 

It  may  be  well  argued  thereon  that  the  peculiar  liability  which 
by  the  general  custom  of  the  realm  of  England  was  imposed  on 
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every  one  for  injuries  resulting  from  fire  originating  in  his  house 
or  close  was  never  admitted  to  be  applicable  to  the  people  of  this 
colony  and  State,  for  otherwise  it  would  seem  that  the  provisions 
restricting  that  liability  would  have  been  made  to  apply,  when  re- 
enacted  here,  to  all  circumstances  and  relations.  But  in  fact  it 
was  inserted  in  the  Waste  Act,  and  so  appears  limited  in  its  ap- 
plication to  the  relation  of  landlord  and  tenant.  In  this  view  the 
general  liability  for  injuries  resulting  from  fire  originating  in  one's 
house  or  close  would  depend  on  general  principles  and  not  on  a 
peculiarity  of  the  common  law  arising  out  of  a  general  custom  of 
the  mother  country.  But  no  opinion  need  be  or  is  intended  to  be 
expressed  on  the  nature  or  extent  of  the  general  liability. 

What  concerns  us  in  the  case  in  hand  is  only  the  liability 
of  a  tenant  to  his  landlord  for  waste  of  the  demised  premisels 
when  occasioned  by  fire.  The  adoption  of  section  6,  statute  6 
Anne,  chap.  31,  into  our  Waste  Act  clearly  indicates  that  the  tenant's 
liability  was  previously  broader  than  was  thought  fit,  and  it  was 
thereby  restricted  and  the  tenant  exempted  from 'liability  whenever 
the  fire  accidentally  began.  It  becomes  necessary  to  construe  this 
language,  which  it  will  be  observed  is  precisely  that  of  the  Eng- 
lish statute  above  referred  to. 

What  was  termed  by  Lord  Dsmc Air  ''  a  singular  doubt,''  arose 
on  the  construction  of  those  statutes.  It  arose  because  of  an  opin- 
ion expressed  by  Sir  William  Blackstone  in  his  Oommentaries.' 
His  statement  was,  in  substance,  that  the  common  law,  which 
would  have  rendered  a  master  liable  for  the  niegligeiice  of  his  ser- 
vant in  keeping  his  fire,  had  been  altered  by  the  statute  which  or- 
dained that  no  action  should  be  maintained  against  any  in  whose 
house  or  chamber  any  fire  should  accidentally  begin,  for  (he  adds) 
''their  own  loss  is  sufficient  punishment  for  their  own  or  their  ser-- 
vants'  carelessness. ''    1  Bl.  Oom.  431. 

Lord  Lyndhubst,  in  the  case  above  cited,  commented  on  this 
oonstruction  and  called  attention  to  the  fact  that  the  Court  of  Oom- 
mon  Pleas  had  sanction'ed  a  recovery  for  injury  done  by  a  fire  kin- 
dled in  a  field  and  escaping  by  a  servant's  negligence,  although  the 
statute  14  Geo.  Ill,  chap.  78,  if  construed  as  Blackstone  had  con- 
strued statute  6  Anne,  chap.  31,  would  have  been  a  complete  defense. 
Vaughan  v.  Menlove^  3  Bing.  (N.  0.)  468.  It  did  not  become  neces- 
sary for  Lord  Ltndhurst  to  construe  either  statute,  but  it  is  plaia 
he  doubted  the  accuracy  of  the  construction  of  the  commentator.    ' 
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The  Bame  qaestion  was  afterward  discussed  in  the  Coart  of 
Queen's  Bench  on  a  motion  to  arrest  judgment.  The  declaration 
which  was  objected  to  contained  a  count  baaed  on  the  making  and 
keeping  a  fire  in  defendant's  close  so  negligently  that  by  the  negli- 
gent conduct  of  defendant  and  his  servants  it  escaped  to  plaintiff's 
close  and  injured  him.  The  statute  14  Geo.  Ill,  chap.  78,  was  appli- 
cable if  construed  as  Blackstone  had  construed  the  prerious  stat- 
ute. Lord  Dekman,  Justices  Colekidoe  and  Wiohtman  assent* 
ing,  expressed  the  opinion  of  the  court  in  favor  of  the  declaration. 
He  carefully  reviewed  the  rule  of  the  common  law  and  the  altera- 
tions effected  by  these  statutes,  and  the  decision  settled  that  the 
fire  produced  by  negligence  was  not  ^'accidentally''  begun  within 
their  meaning,  and  the  exoneration  from  liability  did  not  extend 
to  a  fire  occasioned  by  negligence.  PhiUUer  v.  Phippard^  11  A.  & 
E.  (N*.  S.)  346.  I  do  not  find  that  the  question  has  been  again 
raised  in  England.  The  construction  given  in  the  case  last  cited 
was  approved  in  Webb  v.  R.,  W.  S  0.  R.,  49  N.  Y.  420; «B.  Q.,  10  Am. 
Bep.  389.  I  have- not  been  referred  to  nor  have  I  discovered  other 
cases  in  this  country. 

The  construction  thus  given  to  the  words  **  accidentally  begun  " 
in  the  English  statutes  must,  in  my  judgment,  be  given  to  the 
same  words  in  our  statute.  The  latter  affects  the  relation  of  land- 
lord and  tenant  only.  The  evil  it  designed  to  remedy  was  an  ex- 
cessive and  unjust  liability  for  waste  of  demised  premises  by  fire, 
however  originating.  To  remedy  this  evil,  it  was  suflicient  to  ex- 
onerate the  tenant  from  liability  for  all  fires  occurring  without 
some  act  or  omission  on  his  part,  which  in  view  of  his  relation  to 
his  landlord  was  culpable.  The  words  in  question,  literally  con- 
St  rued,  may  not  relieve  the  tenant  so  far^  but  they  will  bear  such  a 
construction,  and  it  will  carry  out  the  intent  of  the  legislation. 
For  these  reasons  I  think  that  a  fire,  occurring  by  the  negligence  of 
a  tenant,  and  wasting  the  demised  premises,  is  not  a  fire  acciden- 
tally begun,  within  the  meaning  of  section  8  of  the  Waste  Act. 
Such  negligence  is  therefore  a  wrong,  and  constitutes  a  fault, 
within  the  meaning  of  the  supplement  to  the  Landlord  and  Tenant 
Act  in  question  in  this  case. 

It  remains  to  consider  whether  the  judgment  holding  the  tenant 
negligent  could  be  reversed  as  erroneous  in  law. 

Whether  negligence  exists  is  a  mixed  question  of  law  and  fact. 
Shearm.  &  Bedf.  Neg.,  §  11;  Durant  v.  Palmer,  29  N.  J.  L.  544. 
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Snch  questions  are  to  be  determined  by  a  jury,  under  the  direction 
of  the  coart,  on  consideration  of  all  the  circnmstances  found. 
EarU  V.  j&irfo,  Spencer,  347;  Wood  t.  Hurd,  34  N.  J.  L.  87.  If 
the  facts  are  found,  the  only  question  on  certiorari  is  whether  there 
was  any  mistake  or  misapplication  of  the  law.  Brown  t.  Ramsey f 
29  N.  J.  L.  117.  The  facts  having  been  conclusively  determined  in 
this  case,  the  only  question  is  whether  the  finding  of  negligence 
thereon  was  a  mistake  in  law. 

Negligence,  in  such  case,  must  be  held  to  exist  when  there  is 
shown  an  absence  of  such  care  for  the  safety  of  the  demised  prem- 
ises as  a  man  in  the  exercise  of  reasonable  prudence  would  take. 
Looking  at  the  facts  found,  I  cannot  say  that  this  proposition  was 
not  that  on  which  the  District  Oourt  found  the  tenant  to  be  negli- 
gent. Upon  the  application  of  that  proposition  to  the  facts,  negli- 
gence might  be  inferred.  The  Common  Pleas  therefore  erred  in 
reversing,  if  their  reversal  was  on  this  ground. 

The  judgment  of  the  Common  Pleas  must  therefore  be  reversed, 
with  costs. 

On  account  of  engagements  at  Circuit,  Mr.  Justice  Parkeb  took 
no  part  in  the  decision  of  this  case. 


Mbtbopolitak  Lifb  Insubancb  Co.  V.  McTaqub.  ' 

(tf  N.J.  Law,  887.) 
In9wranoe  —  reviwU  ^  toarranty — "  diieaas." 

Where  a  levival  of  a  forfeited  life  insurance  policy  is  assented  to,  the  original 
contract  is  reinstated  with  all  its  terms  and  the  new  terms  expressed  in  the 
application  for  revival. 

A  cold  is  not  a  "disease."  bat  a  representation  that  the  insured  had  not  con- 
sulted or  been  prescribed  for  by  a  physician  is  falsified  by  proof  of  a  consulta- 
tion or  prescription  for  a  cold.    {See  note,  p.  665.) 

ACTION  on  a  life  insurance  policy.     The  opinion  states  the 
The  plaintiff  prevailed  below. 

Jos,  A.  Seecher,  for  prosecutor. 
Prank  E,  Bradner,  for  defendant. 
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Maoie,  J.  The  action  in  the  District  Court  was  founded  on  a 
poHcy  of  life  insarance,  dated  April  14,  1884,  whereby  the  Metro- 
politan Life  Insaranoe  Company  agreed,  if  certain  premiums  were 
paid,  to  pay  to  Annie  McTague  a  certain  sum  on  the  death  of 
John  McTagne,  her  husband. 

The  judgment  of  the  District  Court  was  in  favor  of  Annie  Mc- 
Tague, and  it  was  aflSrmed  on  appeal. 

It  appears  by  the  state  of  the  case  that  the  policy  in  question 
origihally  issued  upon  the  application  of  Annie  McTague.  It  was 
averred  in  the  policy  that  the  contract  was  made  in  consideration 
of  the  representations  contained  in  the  application,  which  was 
therein  ''referred  to,  and  made  part  of  this  contract.''  The  policy 
further  stipulated  that  if  the  representations  were  not  true,  the  con- 
tract should  be  void. 

By  force  of  these  stipulations  the  application  and  the  representa- 
tions thereby  made  were  incorporated  into  the  completed  contract 
of  insurance,  and  the  truth  of  the  representations  was  warranted. 
If  false,  although  in  immaterial  particulars,  the  contract  would 
be  avoided.  Dewees  v.  Manhattan  Ins.  Co.,  34  N.  J.  L.  244;  Carson 
V.  Jersey  City  Ins.  Co.,  43  N,  J.  L.  300;  s.  c,  39  Am.  Rep.  584 ; 
B.  c,  44  N.  J.  L.  210;  Cushman  v.  United  States  Life  Itis.  Co.,  eS 
N.  Y.  404;  Phceniz  Mut.  Life  Ins.  Co.  v.  Raddin,  120  XT.  S.  183; 
McDmMy.  Law  Union  Ins.  Cb.,  L.  R,  9  Q.  B.  328. 

The  contsact.  thus  made  became  forfeited  by  the  failure  to  pay 
the  weekly  premiums  as  agreed.  Afterward,  and  on  February  12, 
1885,  Annie  McTague  signed  and  delivered  to  the  company  a 
written  application  called  a  **  revival  application. "  It  described 
the  forfeited  policy,  admitted  that  the'  weekly  premioms  had  re- 
mained unpaid  for  thirty-one  weeks,  and  conteined  the  following, 
viz. :  ''  The  undersigned  assured  hereby  declares  nnd  warrants  that 
the  life  heretofore  insured  under  the  above  named  policy  has  not, 
since  said  policy  was  issued,  been  sick  or  aflBiicted  with  any  disease, 
or  met  with  any  accident,  or  consulted  or  been  prescribed  for  by 
any  physician,  and  that  the  habits  of  said  insured  are  sober  and 
temperate.  Said  policy  having  lapsed,  the  undersigned  desires  to 
renew  the  same,  and  herewith  pays  the  premiums  in  arrears,  with 
the  understanding  that  no  liability  exists  on  the  part  of  the  com- 
pany, until  said  company,  at  its  home  office  in  New  York  city,  shall 
have  assented  to  the  revival  of  said  policy,  and  so  notified  its  agent 
first  above  named;  nor  shall  said  policy  be  deemed  to  be  in  force 


JUNB  TBBM,  1887.  663 


Metropolitan  Life  Insarajice  Co.  ▼.  MeTagae. 


nnless,  upon  the  date  of  its  revival  by  the  company,  at  its  home 
office  as  aforesaid,  the  said  insured  shall  be  alive,  and  in  sound 
health.  It  is  further  warranted  that  the  statements  in  this  and 
the  original  application  are  in  all  respects  true,  otherwise  the  in- 
surance will  be  void,  and  all  payments  made  will  bo  forfeited  to 
the  company."  1'he  company  assented  to  the  revival  of  the  policy 
by  an  approval  of  the  revival  application  annexed  thereto,  and 
signed  by  one  of  its  officers.  It  notified  the  agent  referred  to,  and 
Teceived  the  premiums  in  arrears,  and  those  which  subsequently  fell 
due  up  to  the  death  of  John  McTague,  which  occurred  September 
9, 1885. 

It  now  disputes  the  liability  u)X)n  the  policy  on  the  ground  that 
statements  contained  in  the  revival  application  were  untrue.  The 
question  thus  raised  requires  us  to  determine  what  contract  existed 
between  the  parties  after  the  policy  was  revived  and  the  relation  to 
that  contract  of  the  revival  application  and  its  representations. 

The  forfeiture  of  such  a  policy  by  non-payment  of  premiums  may 
by  waived,  and  such  waiver  will  generally  be  inferred  from  a  receipt 
of  the  premiums  after  forfeiture.  Upon  such  a  waiver  the  pre- 
existing contract  doubtless  becomes  reinstated  upon  its  original 
terms.  Such  a  forfeited  policy  may  also  be  expressly  revived,  and 
in  such  case  the  revival  may  be  upon  such  terms  and  conditions  as 
the  parties  agree  to.  When  an  express  revival  is  made  upon  the 
statements  of  the  original  application,  it  has  been  made  a  question 
whether  the  truth  of  those  statments  is  to  be  tried  by  the  circum* 
stances  existing  at  the  time  of  the  original  application  or  at  the 
time  of  the  revival.  Bliss  Life  Ins.,  §  194.  Mr.  May  says  that  the 
authorities  do  not  agree,  some  taking  the  view  that  a  renewal  makes  a 
new  contract,  and  others  that  it  merely  continues  the  old  one. 
He  expresses  his  opinion  that  special  circumstances  seem  to  control 
the  decision  according  as  they  indicate  the  intent  of  the  parties. 
May  Ins.,  §  190. 

In  a  like  manner  the  parties  may  doubtless  agree  to  revive  the 
lapsed  contract  upon  new  terms  and  conditions,  or  upon  its  original 
terms  and  conditions  with  such  additional  terms  as  they  mutually 
agree  to  incorporate  therewith.  Whether  the  parties  merely  rein- 
state the  old  and  forfeited  policy,  or  create  a  now  contract  on  new 
terms,  or  revive  the  lapsed  contract  with  additional  terms,  must  be 
determined  from  the  circumstances.  In  the  case  before  us  it  is: 
clear,  in  my  judgment,  that  the  intent  of  the  parties  was  to  revivo' 
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the  forfeited  policy  with  all  its  original  terms  by  a  new  contract 
which  incorporated  into  it  additional  terms.  This  appears  from 
the  circumstances.  The  original  policy  was  based  on  a  written 
application  containing  statements  as  to  the  insurability  of  the  per^ 
son  whose  life  was  to  be  insured.  These  statements  were  expressly 
incorporated  into  the  contract  and  warranted  to  be  true.  When 
forfeiture  had  occurred,  the  beneficiary  in  the  lapsed  contract  ap- 
plied in  writing  for  its  reyival.  The  application  contained  state- 
ments as  to  the  insurability  of  the  person  whose  life  was  insured, 
covering  the  period  between  the  issuing  of  the  original  policy  and 
the  date  of  the  revival  application.  It  further  contained  an  agree- 
ment that  the  company's  liability  should  only  re-arise  upon  its  as- 
sent to  the  application.  It  contained  an  express  warranty  of  the 
truth  of  the  representations  then  made,  and  an  agreement  that 
if  they  or  the  representations  of  the  original  application  were  not 
true,  the  contract  should  be  void.  This  written  application  was 
assented  to  by  the  written  approval  of  the  company,  and  thereby  a 
new  contract  between  the  parties  was  made,  reviving  the  old  policy 
with  all  its  terms,  and  incorporating  into  it  the  additional  terms 
expressed  in  the  revival  application.  By  these  means  the  represen- 
tations contained  in  the  revival  application  became  part  of  the 
completed  contract  between  the  parties,  and  their  truth  was  war- 
ranted.    The  falsity  of  any  of  them  will  avoid  the  contract. 

Two  representations  in  the  revival  application  are  alleged  to  have  * 
been  false.  The  first  was  that  which  averred  that  John  McTague 
had  not,  since  the  policy  was  issued,  been  '^  sick  or  aflBiicted  with  • 
any  disease."  The  District  Oourt  found  as  a  fact  that  he  had,  dur- 
ing that  period,  had  ''  a  cold."  The  Common  Pleas  held  that  the 
statement  of  the  application  was  not  thereby  shown  to  be  untrue. 
In  this  I  think  there  was  no  error.  There  was  nothing  in  the  mere 
fact  found  that  required  the  inference  that  the  insured  life  had  been 
**  afflicted  by  disease  "  or  even  "  sick."  The  terms  are  not  to  be  con- 
strued as  importing  an  absolute  freedom  from  any  bodily  ailment, 
but  rather  of  freedom  from  such  ailments  as  would  ordinarily  be 
called  disease  or  sickness.  Where  a  lapsed  policy  was  renewed  on 
condition  that  the  insured  was  in  good  health,  it  was  held  that  the ' 
phrase  was  not  to  be  construed  as  meaning  an  absolute  exemption 
from  any  physical  ill;  and  as  the  policy  had  issued  on  an  application 
showing  the  then  state  of  health  of  the  insured,  it  was  further  held 
that  the  condition  was  satisfied  by  the  insured  being  in  a  state  of 
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health  relatively  like  that  represented  in  the  original  applieation. 
Peacock  v.  ITew  Fork  Life  Ins.  Co.,  20  N.  Y.  293.  See  also 
Oushman  v.  Untied  Spates  Life  Ins.  Co.,  70  N.  Y.  77.  Whether 
thiB  yiew  be  approTed  or  not,  I  am  of  opinion  that  in  the  absence  of 
proof  that  the  '^  cold  ^  referred  to  produced  disease  or  sickness,  the 
courts  below  rightly  held  that  the  falsity  of  the  statement  in  ques- 
tion was  not  shown.  Nor  do  I  think  that  the  fact,  that  the  insured, 
had  been  prescribed  for  by  a  physician,  necessarily  required  the  infer- 
ence that  the  cold  produced  either  disease  or  sickness. 

The  other  statement  alleged  to  be  proved  false  is  that  which  aver- 
red that  John  McTague  had  not,  within  the  period  between  the 
issuing  of  the  policy  and  the  date  of  the  revival  application,  **  con- 
sulted or  been  prescribed  for  by  a  physician."  The  fact  found  by 
the  District  Court  was  that  a  physician  had  been  called  on  by  John 
McTague,  or  had  visited  him,  and  had  prescribed  for  him,  for  the 
'^  cold.''  The  Oommon  Pleas,  in  their  opinipn  before  us,  declare 
that  this  fact  did  not  show  the  representation  to  have  been  false, 
because  it  did  not  appear  what  sort  of  a  prescription  the  doctor  gave, 
whether  one  compounded  by  a  druggist  or  made  up  of  some  common 
remedy.  But  it  is  obvious  that  this  circumstance  cannot  be  of  the 
least  importance  in  determining  the  truth  or  falsity  of  the  represen- 
tation in  question  That  representation  did  not  aver  a  condition  of 
health,  or  that  it  was  requisite  or  proper  to  consult  a  physician.  It 
averred  that  he  had  not  consulted  a  physician  or  been  prescribed  for 
by  a  physician.  The  fact  found  contradicted  this  averment,  whether 
the  consultation  and  prescription  related  to  a  real  disease  or  an 
apprehension  of  disease.  Indeed,  so  material  does  such  a  represen- 
tation seem  to  be  to  the  contract  proposed  by  the  application  that ' 
in  my  judgment,  if  made  falsely  and  knowingly,  it  would  avoid  the 
contract.  But  the  materiality  of  the  representation  in  this  case  is 
not  in  question,  for  as  we  have  seen,  its  truth  is  warranted.  Its 
falsity  appears  from  the  fact  found. 

The  result  is  that  the  dontract  was  avoided,  and  the  court  below 
erred  in  rendering  judgment  thereon.  The  judgment  must  be  re- 
versed. 

Owing  to  his  engagements  in  Circuit,  Justice  Parkeb  took  no 
part  in  this  decision. 

NoTB  BT  THB  Rbportbb. —  In  Ouihman  v.  {7*.  8.  Hfe  Ins.  Co.,  70  N.  T.  73, 
it  was  lield  that  a  temporary  ailment  cannot  be  considered  a  "  disease/'  unleea 
it  ia  such  as  indicates  a  vice  In  the  constitution,  or  so  serious  as  to  have  aomm 
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bearing  upon  general  health  and  the  oontiniiance  of  life,  or  Bach  ait  aecoittiog 
to  common  understanding  would  be  so  called.  So  where  the  inaoied  warranted 
that  he  had  not  had  "  disease  of  the  liver/'  it  was  held  that  proof  that  he  had 
had  slight  and  temporary  attacks  of  congestion  of  the  Hver  did  not  establish 
a  breach  of  the  warranty  as  matter  of  law,  but  the  question  was  for  the  jury 
But  insanity  is  '*  sickness."  Bwrton  v.  Eyden,  L.  B.,  8  Q.  B.  21NS.  Pregiuuiey 
may  be  a  source  of  such  "  illness  "  as  to  render  the  pregnant  person  unable  to 
travel  as  a  witness.  Whether  sunstroke  is  a  "  disease  of  the  brain,"  is  a  qiMS 
tion  of  fact    In$.  Oo.  ▼.  7V^,  104  U.  S.  197. 


BucHANON  y.  Adaxb. 

(tf  N.J.Law.sas.) 

Negotiable  imirumerU — evidence  to  thaw  how  pa^mmt  wa$  to  he  wtmie. 

In  an  action  on  a  promissory  note,  between  the  original  parties,  eridflnce  is 
competent  to  show  that  at  the  time  of  its  execution  it  was  agreed  that  it  might 
be  paid  in  merchandise,  and  that  it  was  so  pidd.* 

ERROB  to  the  Supreme  Ooart  Action  on  a  promissory  note.  The 
opinion  states  the  case.    The  defendant  had  judgment  below. 

Jame8  SUen,  for  plaintiffs  in  error. 

Isaac  W.  Carmichaelj  for  defendant  in  error. 

The  Ohancellob.  The  plaintiffs  in  error  were  the  owners  of 
timber  land  in  Burlington  county,  in  this  State.  In  1881,  through 
their  agent,  John  Buckingham,  they  caused  the  land  to  be  laid  out 
in  parcels,  and  the  timber  standing  on  the  several  parcels  to  be  sold. 
The  defendant,  Oaleb  L.  Adams,  purchased  some  twenty  of  these 
parcels  of  timber,  and  gave  his  promissory  note  for  $783.50,  the 
price  at  which  he  purchased,  payable  to  the  order  of  one  Samuel  H. 
Chambers,  who  was  the  auctioneer  at  the  sale.  Ohambers  indorsed 
the  note, ''  without  recourse,^'  and  delivered  it  to  Buckingham,  who 
in  turn  delivered  it  to  his  principals,  the  plaintifb.  At  the  sale, 
Buckingham  agreed  with  the  defendant  that  payment  for  the  timber 
the  defendant  should  buy  would  be  accepted  in  the  lumber  that 
should  be  cut  from  it,  and  at  the  time  the  note  was  given  further 
agreed  that  the  note  should  not  be  negotiated.     After  the  defe^c^i 

*See  Draly  v.  Henry,  ante,  548. 
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ant  had  delivered  to  Backingham  more  than  sufficient  Inmber  to  pay 
the  note,  suit  upon  the  note  was  commenced  against  him. 

The  errors  assigned  are  t>ased  upon  alleged  mistakes  in  the  admis- 
sion of  evidence  at  the  trial;  The  only  assignment  that  is  sufficiently 
supported  by  exception  is  that  which  charges  that  the  trial  justice 
admitted  parol  testimony  to  vary  the  terms  of  the  note  sued  upon. 

The  testimony  objected  to  was  to  the  effect  that  Buckingham, 
contemporaneously  with  the  giving  of  the  note,  agreed  with  the 
defendant  that  Inmber  would  be  taken  in  pajrment  of  it,  and  that 
the  note  would  not  be  negotiated.  This  testimony,  supplemented 
by  proof  that  such  agreement  was  executed,  on  the  part  of  the 
defendants,  by  the  delivery  of  more  than  sufficient  lumber  to  pay 
the  note,  was  admitted  for  the  purpose  of  showing  that  the  Inmber 
was  in  fact  received  in  payment  and  satisfaction  of  the  note,  and  not 
for  the  purpose  of  varying  the  terms  of  the  written  promise  to  pay. 

The  rule  is  well  settled  that  evidence  of  contemporaneous  declara- 
tions is  inadmissible  to  vary  the  terms  of  a  written  contract.  M^er 
T.  Beard4eyj  30  N.  J.  L.  236,  Wrighi  v.  Hemingion,  41  N.  J.  L.  48; 
8.  c.  (affirmed  on  appeal),  43  N.  J.  L.  451;  Johnson  v.  Bams&jf^  43 
N.  J.  L.  279;  Siilea  v.  Vandetaator,  48  N.  J.  L.  67. 

To  this  rule  the  trial  justice,  in  his  charge,  distinctly  called  the 
attention  of  the  jury  as  he  explained  the  proper  use  to  which  the 
testimony  objected  to  was  to  be  put. 

There  is  no  error  manifest  in  the  record  of  the  court  below,  and 
the  judgment  must  be  affirmed,  with  costs. 

Ibr  affirmance — The  Ohancsllob,  Dbpub,  0.  J.,  Pabkbb, 
Beed,  Yak  Syckbl,  Bbowv,  Olembnt,  Oolb,  MoOsifiOB,  Whit« 

AKBB,  JJ.      11. 

Ibr  reversal'^  None. 
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Ely  v.  Wilbur. 

(tf  N.J.  Law,  IK.) 

Phff$ician  —  negUgenoe  —  reeoverp  for  9enfU§, 

A  pbyrician  may  reoorer  for  his  services,  although  he  wu  mistaken  In  bte 
treatment,  prorided  he  was  not  negligent  or  unskillf  uL    {See  note,  p.  871.) 

ACTION  for  a  physician^s  serrices.     Error  to  the.  Circuit  Court 
The  opinion  states  the  point    The  plaintiff  had  jadgment 
helow. 

Mercer  BeasUy,  Jr.,  for  plaintiff  in  error. 
A,  0.  Richeyy  for  defendant  in  ercor. 

m 

'  Ekapp,  J.  The  action  was  hronght  to  recover  reasonable  oom- 
pensation  for  services  as  a  physician,  rendered  by  the  plaintiff  to 
the  defendant,  at  his  request. 

By  the  bill  of  exceptions,  returned  with  the  record,  it  is  shown 
that  the  plaintiff  was  a  practicing  physician,  and  that  he  had  be- 
stowed upon  the  defendant,  personally  professional  medical  treat- 
ment. The  defendant  offered  evidence  tending  to  show  that  the 
plaintiff  had  mistaken  the  nature  of  the  defendant's  disease,  and 
had  in  treating  him  prescribed  and  administered  remedies  for  a 
disease  which  he  had  not.  In  the  charge  to  the  jury  on  this  phase 
of  the  case  the  chief  justice  instructed  them  tnat  this  insistment 
of  the  defendant,  even  if  true^  would  not  prevent  a  recovery;  that 
the  question  was  whether  the  plaintiff  exercised  proper  care  and  skill 
as  a  physician;  that  if  the  jury  should  conclude  that  the  doctor  was 
mistaken  in  the  nature  of  the  defendant's  disease,  they  must  go  still 
further,  and  say  that  a  want  of  care  and  skill  was  exhibited.  If  no 
want  of  care  or  skill  appeared,  he  was  entitled  to  a  fair  compensation, 
although  he  fell  into  a  mistake. 

This  charge  and  instruction  to  the  jury  is  complained  of  as  error. 
But  it  does  not  seem  to  us  to  be  subject  to  any  adverse  criticism. 
It  is  entirely  in  accord  with  the  general  rule,  as  given  by  all  the 
approved  text-writers  on  the  subject,  and  but  asserts  the  principle 
often  declared  by  courts  of  recognized  authority.  Chitty  Cont  808» 
and  cases  cited  in  notes. 
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The  rale  is  general  that  whenever  labor  and  services  are  per- 
formed at  the  request  of  another  there  is  an  implied  promise  raised 
by  the  law  to  pay  for  such  work  (^id  services  what  they  are  worth; 
and  the  skill  and  care  required  in  doing  the  work  in  order  to  deserve 
compensation  is  that  ordinarily  possessed  and  exercised  by  others  in 
like  callings.    Ghitty  Oont.  796. 

The  physician,  like  the  attorney,  undertakes  in  the  practice  of  his 
profession  that  he  is  possessed  of  that  degree  of  knowledge  and 
skill  therein  which  usually  pertains  to  the  other  members  of  his 
profession.  And  the  physician,  in  attending  his  patients,  engages 
that  he  will  use  due  care  to  discover  the  nature  of  the  disease  which 
gives  occasion  for  his  services,  and  in  applying  the  usual  remedies. 
But  beyond  this  measure  of  skill  and  diligence  the  law  makes  no 
exaction.  If  he  is  to  be  held  for  results,  or  as  a  guarantor  of  suc- 
cess, it  can  be  only  in  virtue  of  his  express  engagement.  Smith  v. 
Hyde,  19  Vt.  64. 

Ordronaux,  in  his  ''  Jurisprudence  of  Medicine,"  states  the  rule 
in  question  clearly:  ''The  physician,''  he  says,  'Ms  not  a  guaran- 
tor, without  express  contract,  of  the  good  effects  of  his  treatment, 
and  he  only  undertakes  to  do  what  can  ordinarily  be  done  under 
similar  circumstances.  If  the  good  effect  of  his  treatment  and  the 
consequent  value  of  his  services  be  disputed,  he  must  be  prepared 
to  show  that  his  labor  was  performed  with  ordinary  skill  and  in 
the  ordinary  way  of  hi^  profession.  This  is  all  the  essential  evi- 
dence upon  which  to  found  his  case."    Ord.  Jur.  Med.  42. 

A  farther  citation  from  the  same  author  is  in  point:  "  If  a  phy* 
siciau  ignorantly  and  unskilfully  administer  improper  medicine, 
and  the  patient  consequently  derives  no  benefit  from  his  attendance^ 
the  physician  is  not  entitled  to  any  remuneration  for  what  he  has 
done.  But  if  he  has  employed  the  ordinary  degree  of  skill  of  his  pror 
fession,  and  has  applied  remedies  fitted  to  the  complaint,  he  is  en- 
titled to  his  hire  and  reward,  although  they  may  have  failed  in  the 
particular  instance."    Ord.  Jur.  Med.  43, 

In  Hupe  V.  Phelps,  2  Stark.  4S0,  Chief  Justice  Abbott,  in  sum^ 
ming  up  to  the  jury,  stated  the  ground  upon  which  a  recovery 
could  be  had  for  a  physician,  as  follows:  '^  In  case  of  a  regular  pracr 
titioner,  who  had  used  due  care  and  diligence,  his  claim  to  remu- 
neration depends  not  on  the  qaestion  whether  he  effected  a  cure; 
he  would  be  entitled  to  be  paid  for  his  services  although  he  was  uun 
successful."    See  farther  pn  ^his  genera]   subject,  McClqllen  v* 
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Adams,  19  Pick.  333;  8.  c,  31  Am.  Deo.,  140;  Stater  v.  BaJker,  2 
WiU:  359;  Leighton  v.  Sargent,  27  N.  H.  469;  31  N.  H.  119;  Qal^ 
lagher  v.  Tfiatnpson,  Wright  (Ohio),  466;  Scare  v.  Prentice,  8 
East,  348;  McCandle»e  ▼.  Mc  Wha,  22  Penn.  St  261. 

It  plainly  appears  then  that  the  right  of  a  physician  to  be  com- 
pensated for  his  services  and  medicine  does  not  depend  upon  the 
measure  of  his  success  in  effecting  a  care  by  the  means  employed, 
but  upon  the  diligent  exercise,  under  his  employment,  of  the  skill 
which  commonly  pertains  to  his  profession.  Such  services  cannot 
be  regarded  as  other  than  beneficial.  They  are  so  in  a  legal  sense, 
and  the  right  to  adequate  compensation  arises  upon  their  rendition, 
wherever  his  fees  are  otherwise  recoverable  by  suit  at  law. 

But  it  is  said  that  this  case  is  not  within  the  rule.  For  conced- 
iHg  that  failure  in  results  of  usual  treatment  does  not  disprove  ben- 
eficial services,  the  patient  is  not  treated  for  his  disease.  It  is 
argued  that  if  the  disease  of  the  patient  be  mistaken  by  the  doctor, 
and  his  treatment  be  directed  under  that  error,  the  services  could 
not  be  meritorious  or  of  value  to  the  patient. 

It  is  to  be  observed  that  the  bill  of  exceptions  coming  with  this 
record  gives  us  none  of  the  evidence  taken  at  the  trial,  and  its 
statement  on  argument  is  entirely  aside  from  the  purposes  which 
the  writ  of  error  is  brought  to  serve.  The  bill  states  only  that  the 
suit  was  for  a  physician's  bill,  and  the  defendant  gave  evidence 
tending  to  show  that  the  plaintiff  had  mistaken  his  disease^  and 
treated  him  for  another  disease;  that  the  trial  judge  instructed  the 
jury  that  in  itself  this  Was  an  immaterial  fact.  Its  value  in  the 
case,  in  connection  with  the  consideration  of  skill  and  care,  was 
stated  in  a  subsequent  part  of  the  charge,  and  was  not  excepted  to. 

The  plaintiff  in  error  claims  the  fact  of  such  mistake  to  be  both 
material  and  controlling  in  the  case.  But  it  can  be  so  only  upon 
the  establishment  of  a  proposition  which  I  think  has  not  before 
been  asserted.  Directly  stated,  it  is  that  if  after  the  exercise  of 
due  care  and  skill  to  discover  the  nature  of  his  patient's  disease, 
however  obscure  it  may  be,  the  physician  errs  in  judgment,  and  de- 
termines inaccurately,  and  treats  for  the  disease  which  to  him  ap- 
pears to  be  that  which  afSicts  his  patient,  a  right  to  compensation 
never  arises  or  is  forfeited. 

The  position,  if  correct,  holds  the  physician  to  the  duties  and 
obligations  of  a  guarantor  in  diagnosis.  Ordmary  skill  and  care 
will  not  suffice;  indeed  the  highest  skill  and  diligence  to  whioh  the 
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best  ever  attain  will  not  fill  the  measure  of  duty  and  requirement, 
but  there  must  in  this  branch  of  the  science  of  medicine  be  abso- 
lute certainty  in  its  results,  or  no  merit  attaches  to  the  services. 

No  case  asserts  the  doctrine  that  such  an  assumption  is  implied 
on  his  part  in  virtue  of  his  professional  employment.  In  legal 
theory  it  could  only  be  so  on  the  ground  that  an  error  in  that 
branch  of  the  medical  art  imports  the  absence  of  usual  skill  or  care 
in  every  case. 

It  cannot  be  maintained  without  direct  hostility  to  the  general 
rule,  unless  it  be  true  that  this  branch  of  medicine  is  always  capa* 
ble  of  assured  and  exact  determination  in  practice,  and  that  the 
practitioner  of  customary  skill  cannot  with  proper  diligence  fail  to 
distinguish  the  nature  of  each  disease.  There  is  nothing  before  us 
to  show,  by  admission  or  proof,  ihat  such  is  the  fact.  We  cannot 
on  any  ground  known  to  us  so  conjecture. 

We  are  better  justified  in  the  inference  that  cases  present  them* 
selves  to  the  pathologist,  where  the  aid  of  the  most  consummate 
skill  of  the  practitioner  is  required  in  determining  the  true  causd 
to  which  to  refer  observed  symptoms,  with  ground  still  left  for  pos- 
sible  erro'. 

There  would  seem  to  be  no  reason,  and  there  is  no  authority  for 
holding  that  in  the  mistakes  which  the  careful  and  skillful  medical 
practitioner  may  make  in  judging  upon  the  true  interpretation  of 
symptoms,  there  is  to  be  found  a  more  serviceable  defense  to  a  suit 
for  compensation  than  can  be  found  in  mistakes  and  failures  in  the 
results  of  treatment. 

In  all  that  pertains  to  the  practice  of  the  profession,  the  physician 
is  subject  to  the  one  rule,  and  that  rule  was  correctly  stated  in  the 
instructions  given  to  the  jury  on  the  trial. 

This  being  the  only  point  presented  by  the  bill  of  exceptions,  it 
follows  that  the  judgment  must  be  affirmed,  with  costs. 

For  affirmance  —  The  Ohancbllob,  Depue,  Dixon,  Ekapp, 
Bbbd,  Soudder,  Van  Syckbl,  Bbows,  Olexbnt,  McGbeoob, 
Whitakbr.    11. 

For  reversal — Patbbsok.    1. 

NoTB  BT  thb  Refortbb.— Patbrsoh,  J.,  dissenting,  odd,  among  other 
things:  "  In  the  aspeet  of  the  case,  as  yiewed  by  me,  the  other  errors  assigned 
may  be  eonsidered  onder  the  instmction  that  it  is  abeard  to  say  a  doctor  is  not 
entitled  to  pay  after  exercising  proper  care  and  skill.  To  this  I  cannot  sab- 
■eribi*.    How  can  a  professional  man  be  declared  to  have  ezerdsed  proper  skUI 
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when  he  makes  a  serioas  mistake  in  the  treatment  of  a  disease  ?  Can  it  be 
said  that  a  physician  maintains,  mach  less  incr«»8es  his  reputation  for  skill, 
when  he  commits  an  error  in  judgment,  whatever  may  be  his  intention  ?  A 
mistake  implies  a  want  of  skill,  and  there  can  be  no  proper  skill  where  one  ia 
made,  even  where  the  symptoms  are  obscure.  There  is  a  risk  in  all  the  busi- 
ness of  life,  and  this  is  one  to  which  a  medical  practitioner  is  liable,  and  musi 
assume.  Here  is  a  bill,  arising  from  an  error  of  some  kind  on  the  part  of  the 
plaintiff,  and  1  fail  to  see  how  he  can  be  entitled  to  any  remuneration  for  the 
exercise  of  a  proper  skill  under  the  circumstances  of  this  case.  Besides,  if  a» 
Mr.  Ely  insisted,  the  real  disease  under  which  he  suffered  was  aggravated  by 
the  mistaken  treatment,  there  could  have  been  no  service  of  a  beneficial  nature, 
and  that  would  preclude  any  recovery  of  compensation.  Did  he  exerdso 
proper  care  in  the  management  of  the  case?  Care,  as  I  understand,  is  an  ex- 
pression of  less  import  in  medical  phraseology;  but  in  the  higher  signification 
of  the  word,  is  akin  to  skill.  Ordinary  care,  such  as  reguUur  attention,  good 
nursing,  and  to  a  certain  extent  the  application  of  remedies,  though  under 
medical  direction,  are  expenses  additional  to  the  regular  charges  of  the  physi- 
cian. In  ihis  view  care  and  skill  are  included  in  the  claim  in  the  case,  and 
what  affects  the  right  to  recover  remuneration  for  one,  affects  equally  the 
other.  If  forming  what  doctors  call  a  diat^nosis  be  an  element  of  care,  then 
the  line  of  distinction  between  the  two  is  not  very  perceptible,  for  both  cer- 
tainly belong  to  the  higher  branch  of  medical  science.  No  imputation  is  In- 
tended to  be  cast  upon  the  plaintiff  for  having  been  negligent  or  careless  in  the 
ordinary  acceptation  of  the  latter  word.  But  having  made  a  mistake,  or  what 
is  the  same  tMng,  the  care  and  skill  he  exercised  having  failed  to  detect  the 
symptoms  of  the  disease,  and  by  reason  thereof  his  attendance  continuing  for 
%  longer  time  than  would  have  been  required  under  a  correct  diagnosis,  the 
jury  should  have  been  instructed  to  have  taken  that  fact  into  con^deratlon. 
It  does  seem  to  me,  as  I  read  the  record,  that  the  plaintiff  should  have  suffered 
total  loss  of  remuneration  rather  than  the  defendant  should  have  been  mulcted 
in  the  amount  of  the  verdict" 
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yew  trial  — juror — mUeonduet. 

In  ao  action  against  a  life  insurance  oompanj,  one  of  the  Jnron  was  preliminarily 
asked  if  he  held  any  policy  issaed  by  the  defendant,  and  answered  no, 
although  the  defendant  had  issaed  one  to  him  on  his  life  for  the  benefit  of 
his  wife.  The  plaintiff  was  ignorant  of  this  fact.  SM,  that  he  was  entitled 
to  a  new  trial,  notwithstanding  the  Juror's  affidavit  that  he  was  influenced 
solely  by  the  law  and  evidence. 

ACTION  on  a  policy  of  life  insurance.    The  opinion  statcB  the 
case.     The  defendant  had  judgment  below. 

B,  P.  Hammond  and  W.  T.  McNeil,  for  appellant. 

W.  S,  Hartman  and  W.  H.  Hamelle,  for  appellee. 

Elliott^  G.  J.  The  appellant's  complaint  is  based  on  a  policy  of 
insurance  issued  by  the  appellee  on  the  life  of  John  Pearcy^  the  hus- 
band of  the  appellant. 

The  appellant  asks  a  new  trial  for  the  reason,  among  others,  that 

Ezra  Bowman,  one  of  the  members  of  the  jury,  was  incompetent, 

and  because  he  was  guilty  of  misconduct.    In  the  affidavits  filed  by 

the  appellant  it  is  stated  that  each  of  the  jurors  was  asked  ''  whether 

he  or  any  of  his  family  held  any  life  insurance  policy  issued  by  the 
Vol.  LX  — 85 
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defendant/'  and  that  each  of  the  jurors  answered  that  neither  he 
nor  any  of  his  family  held  a  policy.  The  affidayits  filed  by  the 
appellee  state  that  the  question  asked  each  of  the  jurors  was:  ''  Do 
any  of  you  hold  a  policy  of  life  insurance  issued  by  the  defendant,  the 
Michigan  Mutual  Life  Insurance  Company  ?"  and  that  the  jurors 
were  not  asked:  '^  Do  you,  or  any  member  of  your  family,  hold  such 
a  policy.^  It  was  further  shown  that  Ezra  Bowman  had  taken  oat 
a  i>olicy  on  his  life  for  the  benefit  of  his  wife,  that  the  policy  was  in 
force  at  the  time  of  the  trial,  and  that  the  fact  that  such  a  policy  was 
issued  was  unknown  to  the  plaintiff  and  her  attorneys  until  after  the 
trial.  In  the  affidavit  filed  by  Bowman  he  states  that  the  question 
asked  was:  ''Do  you  hold  a  policy  of  life  insurance  issued  by  the 
Michigan  Mutual  Insurance  Company?"  but  he  does  not  deny  that 
he  had  taken  out  a  policy  for  the  benefit  of  his  wife.  He  and  the 
other  jurors  swear,  that  in  rendering  their  verdict,  they  were  infiu- 
enced  solely  by  the  law  and  the  evidence. 

It  is  of  high  importance  to  a  litigant  that  the  triers  of  his  cause 
should  be  impartial  and  disinterested  men,  and  the  law  makes  care- 
ful provision  for  securing  him  this  right.  In  speaking  of  this  right 
the  Court  of  Appeals  of  New  York  said:  **  The  object  of  the  law 
is  to  procure  impartial,  unbiased  persons  for  jurors.  They  must  be 
cmni  exceptions  majores.  They  must  have  no  interest  in  the  sub- 
ject-matter of  the  litigation."  Div$ny  v.  City  of  Elmira,  51  N.  Y. 
506.  The  Supreme  Court  of  Nebraska  declared  a  like  doctrine  in 
Ensign  v.  Harney ^  15  Neb.  330;  s.  c,  48  Am.  Rep.  344,  where  it 
was  said:  ''Unless  fair-minded,  unbiased  jurors  can  be  selected,  a 
trial  becomes  a  mere  farce,  dependent  not  upon  the  merits  of  the 
case,  but  upon  extraneous  circumstances,  such  as  the  bias,  prejudice, 
or  interest  of  the  jury.  To  determine  the  competency  of  &  juror, 
an  oath  is  administered  to  him  and  he  is  required  to  answer  all  ques- 
tions touching  his  qualifications  as  a  juror,  not  generally,  but  m 
that  particular  case.  Great  latitude  is  allowed  in  such  an  examina- 
tion, and  if  it  appears  probable  that  the  juror  i&  not  indifferent  be- 
tween the  parties,  he  is  excluded.  '* 

Other  courts  have  asserted  a  similar  doctrine;  thus  in  Bradbury 
y.  Cony,  62  Me.  223;  s.o.,  16  Am.  Rep.  449,  the  court  said:  "In 
the  trial  of  a  cause,  the  appearance  of  evil  should  be  as  much 
avoided  as  evil  itself.  It  is  important  that  jurymen  should  be  de- 
void of  prejudice.  It  is  hardly  less  so,  that  they  should  be  free  from 
the  suspicions  of  prejudice. *' 
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So  in  MeUon  ▼.  Dickson,  63  Oa.  682;  8.  c,  36  Am.  Bep.  128,  it 
was  said :  ''  A  big  part  of  the  battle  is  the  selection  of  the  jury,  and 
an  impartial  jury  is  the  corner-stone  of  the  fairness  of  trial  by  jury.'' 

The  principle  is  so  plain  and  just  that  it  needs  little  more  than  a 
bare  statement,  and  we  refrain  from  further  reference  to  authorities 
although  they  are  very  abundant. 

The  examination  of  a  juror  on  his  voir  dire  has  a  two-fold  pur- 
pose, namely,  to  ascertain  whether  a  cause  for  challenge  exists,  and 
to  ascertain  whether  it  is  wise  and  expedient  to  exercise  the  right 
of  peremptory  challenge  given  to  parties  by  the  law.  It  is  often 
important  that  a  party  should  know  the  relation  sustained  by  a  per- 
son called  as  a  juror  to  his  adversary,  in  order  that  he  may  interpose 
a  challenge  for  cause,  or  exercise  his  peremptory  right  to  challenge. 
It  is  the  duty  of  a  juror  to  make  full  and  truthful  answers  to  such 
questions  as  are  asked  him,  neither  falsely  stating  any  fact  nor  con- 
cealing any  material  matter,  since  full  knowledge  of  all  material 
and  relevant  matters  is  essential  to  a  fair  and  just  exercise  of  the 
right  to  challenge  either  peremptorily  or  for  cause.  A  juror  who 
falsely  misrepresents  his  interest  or  situation,  or  conceals  a  materia 
fact  relevant  to  the  controversy,  is  guilty  of  misconduct,  and  such 
misconduct  is  prejudicial  to  the  party,  for  it  impairs  his  right  to 
challenge.  In  this  instance  the  appellant  had  a  right  to  a  full  and 
truthful  answer  from  Bowman,  and  it  was  his  duty  to  make  that 
answer  without  evasion,  equivocation  or  concealment. 

We  think  that  the  question  asked  the  juror  required  him  to  answer 
as  to  the  policy  taken  out  on  his  life  for  the  benefit  of  his  wife.  This 
is  our  conclusion  upon  the  assumption  that  the  question  was  that 
which  the  appellee  niaintains  it  was.  It  was  not  iqcumbent  upon 
the  appellee  to  minutely  cover  by  a  long  series  of  specific  questixms 
all  phases  of  the  subject,  but  it  was  enough  to  ask  such  a  question 
as  would  indicate  to  the  mind  of  a  fair  and  reasonable  man  what 
information  the  examining  counsel  sought  to  elicit.  It  seems  clear 
that  such  a  question  as  that  asked  Bowman  ought  to  have  drawn 
from  him  the  fact  that  he  had  taken  out  a  policy  on  his  own  life  for 
the  benefit  of  his  wife,  for  the  question  certainly  indicated  that 
information  as  to  his  interest  in  the  company,  as  well  as  his  connec- 
tion with  it,  was  sought  by  the  counsel  conducting  the  examina- 
tion. 

The  authorities  support  our  conclusion  that  if  the  general  ques- 
^on  fairly  arouses  the  juror's  attention  and  directs  it  to  the  informa-; 
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tion  desired,  it  is  enough  without  specific  questions  covering  minute 
phases  of  the  subject. 

In  Rice  v.  iStale,  16  Ind.  29S,  the  juror  was  asked  as  to  whether 
he  had  formed  an  opinion,  and  he  answered  that  he  had  not,  but 
no  inquiry  was  made  as  to  whether  he  had  served  on  the  grand 
jury  which  found  the  indictment,  and  yet  it  was  held,  on  proof 
that  he  had  been  a  member  of  the  grand  jury,  that  the  accused 
was  entitled  to  a  new  trial.  The  general  question  here  under  dis- 
cussion was  well  and  elaborately  discussed  in  the  case  of  Block  v. 
State,  100  Ind.  357.  In  that  case  no  inquiry  was  made  as  to 
whether  any  of  the  jurors  was  a  deputy  of  the  prosecuting  attor- 
ney, and  yet  a  new  trial  was  ordered  on  its  being  shown  that  one  of 
the  jurors  was  the  prosecutor's  deputy. 

In  Lamphier  y.  State,  70  Ind.  317,  a  juror  was  asked  generally 
as  to  whether  he  was  a  freeholder  or  householder,  and  by  reason  of 
an  erroneous  opinion,  he  gave  an  incorrect  answer,  yet  it  was  held 
that  the  accused  was  entitled  to  a  new  trial. 

It  is  true  that  in  exact  technical  strictness  the  policy  belongs  to 
the  beneficiary.  Wilburn  v.  Witbum,  83  Ind.  55;  Pence  v.  Make-' 
peace,  65  Ind.  345.  But  in  the  examination  of  jurors  it  is  not  es- 
sential that  counsel  should  employ  terms  with  strict  accuracy,  for 
all  that  need  be  done  is  to  fairly  call  the  juror's  attention  to  the 
subject  on  which  information  is  sought,  and  indicate  to  him  with 
reasonable  certainty  and  clearness  the  purpose  of  the  question.  It 
is  common  for  one  who  has  his  life  insured  for  the  benefit  of  his 
wife  or  family  to  regard  himself  as  holding  the  policy.  Nothing 
indeed  is  more  common  than  for  one  who  has  insured  his  life  for 
the  benefit  of  his  family  to  speak  of  himself  as  having  the  policy, 
and  very  few  men  if  asked  the  question  if  they  had  a  policy  in  a 
designated  company,  would  think  of  giving  any  other  answer  than 
that  they  did  have  such  a  policy,  even  though  the  policy  was  pay* 
able  to  some  one  else.  In  a  broad  sense,  a  man  whose  life  is  in- 
sured has  a  policy,  although  the  beneficial  interest  in  it  may  be  in 
another  person,  for  the  policy  which  expresses  the  contract  is  on 
his  life,  and  he  it  is  that  the  company  insures.  We  regard  it  as 
quite  clear  that  the  question  asked  Bowman  required  him  to  an- 
swer as  to  a  policy  taken  out  on  his  own  life>  although  that  policy 
was  for  the  benefit  of  his  wife. 

The  statement  of  Bowman,  that  he  was  influenced  solely  by  the 
law  and  the  evidence,  does  not  remedy  the  wrong.     A  juror  who 
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lias  deceived  or  misled  the  court,  or  the  coansel,  by  a  false  or  incor- 
rect answer,  cannot,  by  a  subsequent  statement,  repair  the  legal 
injury  caused  by  his  conduct  on  his  preliminary  examination. 
Hudspeth  T.  Herston,  64  Ind.  133;  Latnphier  v.  8iat$,  supra  j  Block 
y.  Sfaie,  supra  ;  Territory  y.  Kennedy^  3  Mont.  5'^0 ;  United  States 
y.  Upham,  2  Mont.  170. 

There  are  many  cases  in  which  the  social  and  business  relations 
between  the  juror  and  a  party  will  sustain  a  challenge  for  cause, 
and  the  authorities  go  yery  far  toward  establishing  a  rule  which 
would  make  an  interest  such  as  that  held  by  Bowman  a  cause  for 
rejecting  the  juror.  Davis  y.  Allen,  11  Pick.  466;  s.  c,  22  Am. 
Deo.  386;  Thom.  &  Merr.  Juries,  §  179;  Proff.  Jury  Trials,  §  177. 
But  we  need  not  and  do  not  decide  whether  the  interest  of  Bow- 
man was  such  as  would  have  warranted  a  challenge  for  cause,  for 
it  is  enough  for  the  present  to  decide  that  the  information  sought 
by  the  question  was  relevant  and  material  for  the  purpose  of  ena- 
bling the  appellant  to  intelligently  exercise  her  right  to  interpose  a 
peremptory  challenge. 

We  have  not  discussed  the  questions  sought  to  be  presented  on 
the  pleadings,  for  the  reason  that  the  record  is  so  confused  as  not 
to  present  them  properly,  and  for  the  additional  reason  that  some 
of  these  questions  are  rendered  immaterial  by  the  answers  to  inter- 
rogatories returned  by  the  jury. 

Judgment  reversed. 
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oil  lod.  7ft.) 

Bwretiy — exiensian  of  Hme—hankruptcy  of  debtor. 

A  wife  Joined  her  husband  in  a  note,  and  mortgaged  her  separate  property  as 
aecaritj.  The  husband  subsequently  was  discharged  in  bankruptcy.  After 
that,  the  creditor,  knowing  all  the  facts,  agreed  to  extend  the  time  of  pay- 
ment for  a  definite  period  and  to  reduce  the  rate  of  interest,  and  the  husband 
in  consideration  thereof  promised  to  pay  the  debt.  This  agreement  was  in- 
dorsed on  the  note.    The  wife  did  not  know  of  it.    HM,  that  she  was  re- 

■ 

leased. 

i  CTION  on  a  note.    The  opinion  states  the  facts.    The  de 
^    fendant  had  judgment  below. 


I 
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S.  Claypool  and  W.  A.  Keteham,  for  appellant 

C.  B^ldekud  L.  ffowland,  tor  appeUeM. 

ZoLLA&s,  C.  J.  On  the  2d  day  of  September,  1875,  Bobert  C. 
Losey,  for  his  own  use  and  benefit,  borrowed  of  appellant's  dece- 
dent, Jacob  Habn^,  a  sam  of  i^oney  to  be  repaid  in  three  years. 

Aseyidcnce  of  the  debt  oreatidd  by  the  loan,  fiobert  C.  Losey 
and  his  wife,  Emma  J.,  appellee  hereih,  executed  and  delivered  to 
said  decedent  a  promissory  note..  At  the  same  time,  and  to  secure 
payment  of  the  note,  Emma  J.,  her  husband,  Bobert  C,  joining, 
executed  and  delivered  to  said  decedent  a  mortgage  upon  her  sep- 
arate real  estate.  She  executed  the  note  aiid  gave  the  mortgage 
as  surety  for  her  husband,  and  in  no  other  capacity,  the  money 
neither  having  been  borrowed  nor  used  by  her,  nor  used  for  her 
benefit  in  any  way  to  make  her  property  primarily  liable. 

'  On  the  6th  day  of  August,  1878,  Bobert  C.  Losey  was  discharged 
in  bankruptcy  from  all  of  his  debts,  including  said  note. 

:0n  the  29th  day  of  September,  1878,  he  and  the  decedent, 
payee  of  the  note,  without  the  consent  or  knowledge  of  Emma  J., 
entered  into  an  agreement  which  they  indorsed  upon  the  back  of 
the  note,  as  follows : 


''In  consideration  of  the  extension  of  time  for  three  years  from 
September  2, 1878,  and  the  reduction  of  the  rate  of  interest  from 
ten  per  cent  to  six  per  cent  per  annum,  I  hereby  assume  to  pay 
promptly  the  interest  at  six  per  cent  semi-annually,  and  the  prin- 
cipal of  the  within  note  on  or  before  September  2,  1881. 

"B.  0.  Lobby." 

Subsequent  to  said  agreement  Bobert  C.  paid  several  installments 
of  interest  on  the  note.  At  the  time  the  note  and  mortgage  were 
e;Kecuted,  and  at  the  time  the  above  written  agreement  was  made, 
the  payee  and  mortgagee  knew  that  Bobert  C.  and  Emma  J.  Losey 
were  husband  and  wife;  that  the  real  estate  mortgaged  was  her 
separate  property,  and  that  she  executed  the  note  and  mortgage  as 
surety  for  her  husband,  and  in  no  other  capacity. 

The  above  are  substantially  the  facts  specially  found  by  the  court 
below.  Upon  those  facts  the  court  rendered  judgment  in  favor  of 
the  plaintiff;  against  Bobei't  C'  Losey,  for  the  amount  of  the  note, 
and  for  Emma  J.  for  costs,  having  concluded  as  a  matter  of  law;. 
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^Jiat  by.  reason  of  the  foregoing  facts,  the  mortgage  was  discharged 
Mdeatisfied,  and  her  real  estate  released. 

The  question  for  decision  here  conceras  the  rights  of  the  wife, 
Emma  J.  Under  the  present  statates,  a  wife  may  not  mortgage 
her  separate* property  to  secure  her  husband's  debts. 

.The  mortgage  in  suit  wasexecnted  in  1875.  Fnder  the  statutes 
t)ien  in  force^  such  a  mortgiage  was  valid.  Its  validity  was  not 
affected  by  the  change  in  the  statutes.  It  is  well  settled  fchat  a  wife 
who  has  mortgaged  her  separate  property  for  her  husband's  debt, 
when.abe  may  dp  so,  is  in  the  position  of  a  surety,  and  entitled  to 
all  the  rights  of  a  surety,  and  that  her  liability  and  the  mortgage 
lien  are  discharged  by  an  extension  of  time  of  payment  without  her 
consent,  if  the  extension  be  a  binding  obligation  upon  the  mort- 
gagee*. Her  rights  in  this  respect  are  the  same  as  if  she  were  sole. 
Tr^iUfium  v.  Eldridg^.  98  Ind.  525  (634),  and  cases  there  cited; 
Bani  pf  Albion  v.  Burns,  46  N.  T.  170;  Smith  v.  Tatomend,  25 
N.y.  470; 

.  Belying  upon  this  rule  of  law,  counsel  for  Emma  J.  contend  that 
the  agreement  between  the  husband  and  the  decedent,  the  payee 
indorsed  upon  the  back  of  the  note,  operated  as  an  extension  of  the 
time  of  payment,  and  thus  released  her  property. 

In  response  to  that  contention,  counsel  for  appellant  contend  in 
the  first  place,  that  the  evidence  does  not  show  that  the  decedent, 
payee,  at  any  time  had  notice  that  Emma  J.  was  surety  for  her  lius« 
band,  and  that  hence  she  cannot  avail  herself  of  the  rule  which 
releases  a  surety  by  an  extension  of  th^  time  of  payment,  and  in  the' 
second  place,  that  she  cannot  avail  herself  of  that  rule  for  the  rea- 
son that  the  husband  had  been  discharged  in  bankruptcy,  and 
thereby  became  a  stranger  to  the  note.  These  in  their  order.  In 
order  that  an  extension  of  the  time  of  payment  may  release  the 
anrety,  it  is  essential  that  the  payee  shall  have  knowl<)dge  of  the 
suretyship.  Davenport  v.  ITing,  63  Ind.  64;  McOloshey  v.  Indian- 
apolis,  etc.,  Union,  67  Ind.  86;  s.  c,  33  Am.  Bep.  76;  Arms  v. 
Beitman,  73  Ind.  85;  Chpeon  v.  Offden,  100  Ind.  20. 

When  however  a  person  accepts  a  mortgage  in  his  favor  upon  the 
separate  property  of  a  married  woman,  knowing  her  to  be  a  married 
woman,  and  that  the  property  is  her  separate  property,  he  is  bound 
to  inquire  concerning  the  consideration,  and  ascertain,  if  he  may, 
by  reasonable  inquiry  from  her,  whether  it  is  for  the  benefit  of 
another,  and  unless  misled  by  the  conduct  or  representations  of 
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the  wife,  he  will  be  held  to  have  acquired  knowledge  of  the  facta 
which  prndent  inquiry  would  have  diacoyered.  Cttfp  t.  OampbeUp 
103  Ind.  213.    See  Smith  y.  Tbwnsend,  iupra. 

Under  this  rule,  and  under  a  lees  liberal  rule^  there  is  eTidenca 
sufficient  to  justify  the  court  below  in  finding  that  the  payee  knew 
that  Emma  J.  was  a  married  woman,  and  that  she  was  mortgaging 
her  separate  real  estate  to  secure  a  debt  of  her  husband^  notwith^ 
standing  she  signed  the  note  with  him.  Being  a  married  woman, 
she  was  not  personally  liable  upon  the  note. 

There  was  in  the  mortgage  an  agreement  to  pay  the  amount 
thereby  secured.  That  agreement  made  the  mortgage  effectiye  so 
far  as  the  right  to  foreclose  was  concerned,  but  created  no  personal 
liability  against  her.  TVentman  y.  Eldridge,  $upra.  Robert  C. 
Losey  was  discharged  in  bankruptcy  from  idl  his  debts,  including 
that  for  which  the  mortgage  in  suit  was  given.  That  discharge 
released  him  absolutely  from  all  lega]  and  personal  liability  upon 
the  note,  and  the  agreement  to  pay  contained  in  the  mortgage. 
Root  ▼.  Bspy,  93  Ind.  511.  Ordinarily  a  surety  is  released  when 
the  debt  for  which  he  is  surety  is  discharged,  and  ordinarily  a  mort- 
gage given  to  secure  the  payment  of  a  debt,  and  having  in  it  no 
promise  to  pay  such  debt,  becomes  ineffectual,  and  is  barred  when 
the  debt  is  barred  or  in  any  way  discharged.  Lilly  y.  Dunn^  96 
Ind.  220;  Bridges  v.  Blake,  106  Ind.  332. 

Those  general  rules  apply  where  the  discharge  of  the  principal 
debt  and  debtor  is  by  some  act  or  neglect  of  the  creditor,  and  not 
to  a  discharge  by  operation  of  law,  being  as  it  is,  against  the  con- 
sent and  beyond  the  power  of  the  creditor.  Phillips  v.  Solomon,  42 
"Ga.  192.  In  speaking  of  the  rights  and  liabilities  of  sureties,  and 
the  effect  of  the  bankrupt  law  thereon,  the  court  there  said:  **  We 
are  inclined  to  think  *  *  *  that  it  was  not  the  intent  of  Con- 
gress to  do  any  thing  more  than  to  declare  that  the  act  should  not 
be  construed  so  as  to  discharge  sureties,  and  that  this  was  done  not 
so  much  to  fix  the  law  of  the  case,  as  by  way  of  caution  to  prevent 
the  act  from  being  construed  to  have  an  effect,  that  by  its  terms 
it  would  not  have.  In  other  words,  the  contract  of  a  surety,  as  it 
is  understood  in  the  commercial  world,  is  always  conditioned  that 
the  surety  shall  not  be  discharged  by  the  bankruptcy  of  the  prin- 
cipal." 

It  was  farther  said  that  the  sections  of  the  bankruptcy  law  upon 
the  subject  of  sureties  were  only  in  furtherance,  and  declaratory  of. 
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what  would  have  been  trae  bad  those  seotiooB  not  been  pnt  in  the 
act.  The  conrt  also  quoted  with  a|^proYal  the  following  from  The- 
obald on  Principal  and  Surety:  ''  The  obli^tion  of  the  surety  also, 
in  general,  becomes  extinct  by  the  extinction  of  the  obligation  of 
the  principal  debtor.  An  exception  to  this  rule  takes  place,  when- 
eyer  the  extinction  of  the  obligation  of  the  principal  arises  from 
causes,  such  as  bankruptcy  and  certificate,  which  originate  with 
the  law,  and  not  in  the  voluntary  acts  of  the  creditor."  See  also 
Chregg  y.  Wilson,  50  Ind.  490;  and  to  the  same  effect,  1  Pars. 
Notes  and  Bills,  249;  1  Pars.  Oont.  29;  Ward  v.  Johnson,  13  Mass. 
148;  Blumenstiel  Bankruptcy,  543. 

Whatever  may  have  been  the  purpose  or  necessity  of  it,  the  bank- 
rupt law  under  which  Losey  was  discharged  provided  in  explicit 
terms,  that  no  discharge  under  it  should  release,  discharge,  or  af- 
fect any  person  liable  for  the  same  debt  for  or  with  the  bankrupt, 
either  as  indorser  or  surety,  etc*  Bamp  Bankruptcy  (9th  ed.), 
732,  and  cases  there  cited.  See  also  King  v.  Central  Bank,  6  Oa. 
257;  Hall  v.  Fowler,  6  Hill,  630;  Camp  v.  Gifford,  7  Hill,  169; 
Knapp  V.  Anderson,  15  N.  B.  E.  316;  Chregg  v.  Wilson^  supra. 

The  above  mentioned  provision  of  the  bankrupt  act,  as  inter- 
preted by  the  courts,  and  the  general  principles  of  the  law,  require 
a  holding  here  that  the  mortgage  in  suit  was  not  discharged  by  the 
discharge  in  bankruptcy  of  Robert  G.  Losey,  the  principal  debtor. 
In  re  Hartel,  7  N.  B.  R.  559.  See  also  Oatterlin  v.  Armstrong, 
101  Ind.  258. 

Emma  J.,  having  mortgaged  her  property  for  the  debt  of  Robert 

C,  and  thus  occupying  the  position  of  surety,  he  was  liable  to  her 

for  whatever  might  be  collected  from  her  property  in  payment  of 

the  debt.    In  that  sense,  he  was  her  debtor.    She  was  in  a  position 

to  have  caused  the  debt,  to  secure  which  the  mortgage  was  given, 

to  be  proved  against  the  estate  of  the  bankrupt  debtor,  in  order 

that  it  might  be  reduced  by  whatever  dividends  were  made,  if  any. 

Such  proof  was  expressly  authorized  by  the  bankrupt  law.     And 

because  that  proof  might  have  been  made,  the  discharge  of  Robert 

C.  Losey  discharged  him  from  all  liability  to  Emma  J.  by  reason  of 

the  mortgage.     Blamenstiel  Bankruptcy,  545;  Bump  Bankruptcy, 

58*2;  Mace  v.  Wells,  7  How.  272;  Baher  v.  Vasse,  1  Oranch  0.  G. 

194;  Hunt  v.  Tajflor,  4  N.  B.  R  683;  Kerr  v.  Hamilton,  1  Granch 

0.  0.  546;  In  re  Perkins,  10  N.  B.  R.  529;  Brandt  Saretyship^ 

§189. 
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:  It  resalts  from  what  we  have  ssii^  that  after  >the  dkoharge  of 
Losey  in  bankraptc  j,  he  was  neither  liable  upon  the  notes  nbr  others 
wise  to  the  payee,  nor  was  he  in  amy  way  liable  to  Emma  J.,  'who; 
by  reason  of  the  mortgage  upon  her  sieparate-ptoperiy,  ooenpi^ 
the  position  of  sarety. 

:  Did  then,  the  agreement  between  the  bahfirapt  d^>tor^  And  the 
payee  and  mortgagee,  release  her  and  her  property  as  scirety?  :  ^ 
<  The  rule  is  uniTersal,  that  an  extension  of  th^  tim^  of  payment 
by  the  creditor,  by  a  binding  contract  with  the  prindpal,  and  with«> 
out  the  knowledge  and  consent  of  the  surety,'  win  release  the  surety. 

While  there  is  no  sabstantial  diisagteement  between  law  authors 
and  courts  as  to  the  reasons  upon  which  the  rule  rests,  there  is 
some  diversity  in  the  statement  of  those  reasons. 

It  is  sometimes  said  that  the  reason  why  an  extension  of  the  time 
of  payment  discharges  the  surety  is,  that  he  would  be  entitled  to  the 
creditor's  place  by  substitution,  and  thecreditdr,  by  agre^tn^nt  with 
the  principal  debtor  for  an  extension  of  the  time,  without  the 
surety's  conient,  disables  him' from  suinlg  when  he  would  otherwise 
be  entitled  to  do  so,  upon  payment  of  the  debt  The  case  of  Ttema*^ 
Y.  Woodruffs  5  -McLean>  350,  was  made  to  rest  upon  that  re«ison« 
There,  after  the  maturity  of  the  note,  and  after  the  discharge  ia 
bankruptcy  of  the  principid  debtor,  the  creditor  entered  into  a  sealed 
agreement  with  him*  without  the  knowledge  or  consent  of  the  surety, 
and  for  a  valuable  consideration,  that  he,  the  creditor,  would  not, 
for  the  space  of  two  months,  commence  any  proceedings  in  law  or 
equity,  or  otherwise,  against  him,  the  principal  debtor  upon  the 
note.  It  was  held  that  our  bankrupt  la^  extinguished  the  debt  of 
the  bankrupt,  even  against  the  surety;  and  that  after  the  discharge 
of  the  principal  debtor,  the  surety  had  no  remedy  but  to  present 
his  demand  against  the  estate  of  the  bankrupt,  and  that  he  had  no 
recourse  against  the  bankrupt. 

At  the  close  of  the  opinion  it  was  said:  ^^The  time  given  to 
Bomeyn  (the  bankrupt),  under  these  circumstances,  by  no  possible ' 
means  could  have  operated  to  the  prejudice  of  the  defendant  (the 
surety).  The  settled  rule  of  law  therefore  as  to  the  effect  of  giving  ^ 
time  to  the  principal  debtor,  does  not  and  cannot  apply  in  this  case. 
After  the  extension  complained  of,  as  well  as  before  it,  the  indorser 
could  have  proved  the  extent  of  his  liability  against  the  bankrupt's 
estate,  and  that  was  the  oiily  remedy,  which  under  the  circum- 
stances the  law  gave  him." 
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The  same  reason  for  the  rvie  has  been  made  prominent  in  some 
of  otir  owncMes.  In  some  of  the  cases  it  has  been  said,  that  the 
agreement  mast  be  such  as  to  tie  the  hands  of  the  principal  debtor^ 
and  fetter  and  embarrass  the  sntety.  Wingate  ▼.  Wilson,  53  Ind. 
78;  Bucklen  y.  Huff,  53  Ind.  474;  Dickerson  y.  Board,  eic.,'  6  Ind* 
128;  8.  c,  63  Am.  Pec.  373;  Harhert  y.  JhimotU,  3  Ind.  346. 

Citing  the  case  of  Tieman  y.  Woodruff,  supra,  Jndge  Stoby,  in 
his  work  on  Promissory  Notes,  at  section  415,  in  speaking  of  an 
extension  of  the  time  of  payment  by  the  creditor,  said:  ''Or,  if 
being  for  a  yalid  consideration,  it  be  of  such  a  nature  that  the  maker 
can  by  law  obtain  and  entitle  himself  to  the  same  delay  without  the 
consent  of  the  holder  (as  where  the  holder  had  been  already  dis- 
charged from  the  note  in  bankruptcy),  then  the  agreement  will  not 
operate  as  a  discharge  of  the  indorsers,  for  the  reason  that  thein* 
dorsers  cannot,  under  sach  circumstances,  be  injured  by  the  delay, 
or  if  injured,  it  is  by  operation  of  law,  and  not  dependent  upon  the 
act  of  the  hplder." 

Citing  that  case  also,  Mr.  Daniel,  in  his  work  on  Negotiable 
Instruments,  at  section  1313,  said:  ''  The  reason  why  extension  of 
time  of  payment  discharges  the  surety  is  that  he  would  be  entitled 
to  the  creditor's  pla<se  by  substitution;  and  if  the  criBditor,  by  agree- 
ment with  the  principal  debtor,  without  the  surety's  assent,  disables 
himself  from  suing  when  he  would  be  otherwise  ^ntiMed  to  do  so, 
and  thus  depriyes  the  surety,  on  paying  the  debt,  £rom  immediate 
recourse  on  his  principal,  the  contract  is  yaried  to  his  prejudice — 
hence  he  is  discharged.  But  this  principle  on  which  sureties  are 
released  Ms  not  a  mere  shadow  without  substance.  It  is  founded 
upon  a  restriction  of  the  rights  of  the  sureties  by  which  they  are 
supposed  to  be  injured. '  Therefore  when  there  is  a  legal  impossibility 
of  injury,  the  principle  does  not  apply.  This  was  decided  to  be  the 
case  where  the  maker  of  a  note  was  a  discharged  bankrupt;  and  an 
agreement  between  him  and  the  holder  for  two  months'  delay, 
although  on  a  yalid  consideration,  it  was  held  did  not  discharge  the 
indorser,  because  the  latter  could  not,  by  making  payment,  haye  re- 
eourse  against  him." 

If  the  rule  releasing  sureties  by  an  extension  of  the  time  of  pay- 
ment rested  upon  the  reason  aboye  mentioned,  and  upon  none 
?ther,  it  would  perhaps  be  the  duty  of  the  court  to  hold  here, 
that  the  mortgage  by  Emma  J.  was  not  released  by  the  agreement 
made  and  indorsed  upon  the  back  of  the  note.     But  the  rule,  we 
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think,  rests  also  upon  another  reason,  quite  as  important  and  con- 
trolling as  that  already  named,  and  that  is,  that  a  Talid  and  bind- 
ing agreement  between  the  creditor  and  the  principal  debtor,  with- 
out the  consent  or  knowledge  of  the  surety,  for  an  extension  of  the 
time  of  payment,  is  a  modification  or  alteration  of  the  contract  for 
the  performance  of  which  the  surety  obligated  himself,  or  bound 
his  property. 

That  reason  is  recognized,  if  not  asserted,  in  some  of  our  own 
cases.  The  general  doctrine,  with  an  exception  which  we  need  not 
here  notice,  as  declared  by  all  of  the  authorities,  is  that  in  order  to 
release  the  surety,  there  must  be  a  new  contract  between  the  cred- 
itor and  principal  debtor,  fixing  the  time  of  payment  at  a  different 
date  from  that  fixed  in  the  original  contract;  that  the  contract  for 
extension  must  be  based  upon  a  new  and  sufficient  consideration, 
and  that  the  extension  must  be  to  a  fixed  time,  so  that  the  contract 
may  embody  the  necessary  elements  of  certainty;  in  short,  that  the 
contract  for  extension  must  embody  the  necessary  elements  of  a 
valid  and  binding  contract.  See  Wingate  y.  Wilson^  9upra;  Chris- 
man  y.  Perrin,  67  Ind.  586;  Hogshead  y.  Williams,  55  Ind.  145; 
Caman  y.  State,  4  Blackf.  241;  Barter  y.  Moore,  5  Blackf.  367. 

In  the  case  of  Pierce  y.  Ooldsberry,  31  Ind.  52,  it  was  said,  in 
speaking  of  the  release  of  sureties  by  an  extension  of  the  time  of 
payment:  '^  it  takes  from  the  surety  a  right  which  he  had  under 
the  contract  into  which  he  entered,  the  exercise  of  which  may  be 
essential  to  his  indemnity.'^  And  again:  '^Sureties  are  favorites, 
and  will  not  be  held  beyond  the  strict  scppe  of  their  engagements." 
In  Daniel  on  Negotiable  Instruments,  at  section  1312,  it  is  said: 
*'  The  principle  that  whatever  discharges  the  principal  discharges 
the  surety  is  of  extended  application,  and  it  is  operative  whenever 
^  any  thing  is  done  which  relaxes  the  terms  of  the  exact  legal  con- 

I  tract  by  which  the  principal  is  bound,  or  in  anywise  lessens,  im- 

\  pairs,  or  delays  the  remedies  which  the  creditor ^may  resort  to  for 

I  its  assurance  or  enforcement.'' 

I  In  Story  on  Promissory  Notes,  at  section  414,  is  this:  ''On  the 

other  hand,  the  indorsers,  by  such  an  agreement  for  credit  or  delay 
for  a  prolonged  period  without  their  concurrence,  would,  if  the  doc- 
trine were  not  as  above  stated,  be  held  liable  fo'^  a  period  beyond 
their  original  contract,  and  might  suffer  damage  thereby;  or  at  all 
events,  would  be  bound  by  a  different  contract  from  that  into  which 
they  had  entered. 


y> 
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In  stating  the  reason  of  the  rule  releasing  sureties  by  an  exten- 
sion of  the  time  of  payment,  Mr.  Brandt,  in  his  work  on  Surety- 
ship, at  section  206,  said:  **  The  reason  is,  that  the  surety  is  bound 
only  by  the  terms  of  his  written  contract,  and  if  those  are  varied 
without  hia  consent  it  is  no  longer  his  contract,  and  he  is  not  bound 
by  it  It  therefore  follows  that  the  fact  that  the  principal  is  insol- 
vent, or  that  the  extension  would  be  a  benefit  to  the  snrety  if  he 
remained  bound,  makes  no  difference  in  the  rule.  Moreover  the 
surety  has  a  right  when  the  debt  is  due,  according  to  the  original 
contract,  to  pay  it,  and  immediately  proceed  against  the  principal 
for  indemnity,  and  he  is  deprived  of  this  right  by  such  an  exten- 
sion of  the  time  of  payment.^' 

In  the  case  of  Ide  v.  ChwchiU,  14  Ohio  St.  372  (383-4),  Judge 
Ran!^£Y  said:  ''Every  contract  is  composed  of  the  material  terms 
and  stipulations  embraced  in  it,  and  among  these  none  is  more  im- 
portant than  the  time  of  performance.  It  follows,  from  the  prin- 
ciples already  stated,  that  whatever  changes  any  of  these  material 
terms  and  stipulations,  so  as  to  destroy  the  identity  of  the  obliga- 
tion to  which  the  snrety  acceded,  necessarily  discharges  him  from 
liability.  An  engagement  to  pay  money  in  six  months,  is  not  the 
same  as  one  to  pay  it  in  twelve  months;  and  if  the  creditor,  by  a 
valid  agreement  with  the  debtor,  extends  the  time  of  performance 
from  the  shorter  to  the  longer  period,  he  supersedes  the  old  obligor 
tion  by  the  new,  and  cannot  enforce  payment  until  the  longer 
period  has  elapsed.  If  the  surety  is  sued  npon  the  old  agreement, 
to  which  alone  his  undertakiog  was  accessory,  he  has  only  to  show 
that  that  has  ceased  to  exist,  and  no  longer  binds  his  principal,  and 
if  he  is  sued  upon  the  substituted  agreement,  he  is  entitled,  both  at 
law  and  in  equity,  to  make  the  short  and  conclusive  answer,-  non 
hmc  infmdera  venu  But  such  an  agreement  between  the  principal 
parties  is  perfectly  valid  and  legal,  and  until  some  method  can  be 
devised  for  depriving  the  principal  of  the  benefits  of  a  valid  agree- 
ment, or  of  binding  the  surety  to  an  agreement  to  which  he  never 
acceded  (a  work  hitherto  thought  not  to  be  within  the  powers  of 
either  courts  or  legislatures),  the  discharge  of  the  latter  must  ensue. 
I  am  very  well  aware^  that  this  discharge  has  been  often  thought  to 
rest  npon  the  injurious  consequences  of  such  arrangements,  either 
real  or  possible,  upon  the  rights  and  interests  of  the  snrety,  and 
undoubtedly  in  most  cases,  such  would  be  their  necessary  tendency. 
But  if  it  rested  npon  this  ground  alone,  it  would  be  very  difficult 
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upon  equitable  principles  to  extend  the  relief  beyond  the  aotaal 
injury;  while  it  is  universally  agreed  that  they  work  a  total  dis- 
charge, and  extend  to  cases  where  no  possible  injury  to  the  surety 
could  haye  ensued." 

In  line  with  the  above  case,  see  Valley  National  Bank  y.  Meyers, 
17  N.  B.  E.  267;  Huffman  y.  Hulheri,  13  Wend.  375;  Schnewind 
y.  ffackel,  54  Ind.  248. 

In  the  case  of  Haden  y.  Brown^  18  Ala.  641,  it  was  held^  as  in 
the  Ohio  case,  supra^  that  the  surety  was  discharged  by  an  exten- 
sion of  the  time  of  payment,  because  such  an  extension  was  a  change 
and  alteration  of  the  contract. 

A  surety  is  bound  only  by  the  strict  terms  of  his  engagement. 

He  assumes  the*  burdens  of  a  contract  without  sharing  its  benefits. 
He  has  a  right  to  prescribe  the  exact  terms  upon  which  he  will 
entier  into  an  obligation,  and  insist  upon  his  discharge  if  those 
terms  are  not  observed;  It  is  not  a  question  whether  he  is  harmed 
by  a  deviation  to  which  he  has  not  assented.  He  may  plant  him- 
self upon  the  technical  objection,  non  hoc  in  fmdera  veni —  this  is 
not  my  contract.  Markland  Mining  and  Mnfg.  Co,  v.  Kimmel,  87 
Ind.  560;  Weed  Sewing  Machine  Co.  v.  Winchel,  107  Ind.  260;  Oiiy 
of  Lafayette  v.  James ,  92  Ind.  240;  s.  c,  47  Am.  Bep.  140. 

In  the  case  before  us,  Emma  J.  mortgaged  her  separate  property 
as  security  for  the  performance  of  the  contract  between  her  hus- 
band, the  debtor,  and  appellant's  decedent,  the  payee,  as  that  con- 
tract was  evidenc€)d  by  the  note.  That  contract,  is  thus  evidenced, 
measured  and  fixed,  the  manner  and  extent  to  which  her  property 
was  to  become  liable.  '.  Irwin  v.*  Kilburn,  104  Ind.  113;  Weed  Sew^ 
ing  Machine  Co.  v.  Witichel,  supra. 

If  then  there  has  been  a  modification  or  alteration  of  that  con- 
tract, the  mortgage  cannot  be  foreclosed.  If  there  has  been  such 
a  change  or  modification,  the  property  of  Emma  J.  cannot  be  made 
liable  as  security  for  the  original  contract,  because  it  no  longer 
exists  as  originally  made,  nor  as  security  for  the  contract  as  changed, 
because  that  would  be  to  make  the  surety  liable  beyond  the  scope 
of  the  contract.  The  note  is  not  the  contract,  but  the  evidence  of 
it  In  some  of  the  cases  above  cited,  it  was  expressly  held  that  an 
agreement  between  the  creditor  and  principal  debtor  for  an  exten- 
sion of  the  time  of  payment,  not  indorsed  upon  the  note  or  written 
instrument,  so  far  as  appears,  operated  as  a  modification  and  change 
of  the  contract  as  evidenced  by  the  note  or  written  instrument. 
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Here  Losey/tfae  pFincipal  debtor,  and  the  payee,  not  only  agreed 
that  the  time  of  payment  should  be  extended  beyond  the  time  as 
originally  agreed  npon  and  named  in  the  note,  but  also  agreed  upon 
»  rate  of  interest  for  the  future  different  from  that  originally  agreed 
upon  and  named  in  the  note.  Not  only  that,  but  they  indorsed 
the  agreement  upon  the  note.  The  agreement  thus  indorsed  upon 
the  note  operated  as  a  modification  and  change  of  the  original  agree- 
ment. In  other  words,  after  the  consummation  of  the  latter 
agreement,  indorsed  upon  the  back  of  the  note,  Losey  and  the  payee 
were  no  longer  bound  by  the  agreement  as  written  npon  the  face  of 
the  note,  but  by  that  agreement  as  modified  and  changed  by  the  sub- 
sequent agreement  indorsed  upon  the  back  of  the  note.  After  that 
indorsement,  their  agreement  waste  be  ascertained  by  an  examina* 
tion  of  the  face  of  the  note  and  the  indorsement.  The  two  writings 
lUre  to  be  construed  together.  Together  they  constitute  the  contract' 
between  Losey  and  the  payee.  To  hold  otherwise,  would  be  to  hold 
that  th6  latter  agreement  was  and  is  of  no  validity  whatever.  The' 
latter  agreement,  by  'its  terms,  is  to  pay  the  note  as  written,  with  a' 
change  in  time  and  rate  of  interest.  That  there  was  a  sufficient  con- 
sideration lor  that  agreement  there  can  be  no  doubt.  In  considera- 
tion of  the  change  of  time  and  rate  of  interest,  Losey  exchanged  a 
moral  obligation  only  for  a  legal  liability. 

.  In  our  condusion  that  the  contract  between  Losey  and  the  payee 
is  evidenced  by  the  face  of  the  note  and  the  indorsement  upon  the 
back  of  it,  we  are  fully  supported  by  the  cases  of  Beckner  v.  Carey y 
44  Ind.  89,  audi  Ha'rdenT,  WolUy  2  Ind.  31.  It  is  not  easy,  if  it  is 
possible,  to  reconeile'  with'  those  cases  the  cases  of  Huffy,  Ooh,  45 
Ind.  300,  and  Bucklen  v.  Huff,  53  Ind.  474,  from  the  opinion  in 
each  of  which  bases,  it  may  be  remarked,  there  was  a  dissent  by 
one  of  the  judges.  There  are  some  differences  between  the  indorse- 
ment upon  the  back  of  the  note  in  the  case  before  us  and  the  in- 
dorsement upon  the  back  of  the  notes  in  those  cases.  The  cases 
may  therefore  be  distinguishable.  But  if  there  were  no  differences, 
we  should  disapprove  those  cases  and  follow  the  cases  of  Beckner  v. 
Carey f  and  Harden  r.  Wolfe^  supra.  The  contract  between  Losey 
and  the  payee,  as  evidenced  by  the  face  of  the  note  and  the  indorse- 
ment upon  the  back  of  it,  is  not  the  contract  between  them  as  it 
existed  at  the  time  Emma  J.  eicecuted  the  mortgage,  and  to  secure 
the  performance  of  which  on  the  part  of  Losey  she  mortgaged  her 
separate  property.  Losey  and  the  payee  changed  that  contract  with- 
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oat  her  consent  or  knowledge  by  agreeing  npon  a  different  rate  of 
interest  and  a  different  time  for  payment.    * 

The  contract  to  secure  which  she  mortgaged  her  property  can  be 
inf orced  by  no  one,  and  for  the  contract  as  changed  neither  she  nor 
her  property  is  liable.  To  hold  her  property  liable  upon  the  original 
contract  as  eyidenced  by  the  note,  wonld  be  to  hold  it  liable  for  th6 
default  in  payment  by  Losey,  three  years  before  he  coold  be  in 
default  under  the  contract  as  changed;  and  to  hold  her  property 
liable  npon  the  changed  contract,  would  be  to  hold  it  liable  for  a 
contract  different  in  time  of  payment  and  rate  of  interest  from  that 
which  entered  into  and  formed  a  part  of  the  contract  as  evidenced 
by  the  mortgage.  To  hold  her  property  liable  upon  the  original  con- 
tract would  be  to  measure  the  liability  of  the  principal  by  one 
standard,  and  the  liability  of  the  surety  by  another  and  different 
standard.  But  it  is  said,  that  because  Losey  had  been  discharged 
in  bankruptcy  from  all  his  debts,  he  became  a  stranger  to  the  note, 
and  that  therefore  the  change  in  the  contract  agreed  to  by  him 
cannot  affect  Emma  J.  or  the  mortgage  given  by  her. 

In  answer  to  that  it  is  sufficient  to  say,  in  the  first  place,  that  by 
his  discharge  Losey  did. not  become,  in  every  sense,  a  stranger  to 
the  note.  The  discharge  released  him  from  all  legal  liability  upon 
it,  and  in  that  sense  extinguished  the  debt;  but  it  did  not  pay  the 
debt,  nor  release  him  from  the  moral  duly  of  paying  it.  The  moral 
obligation  was  a  sufficient  consideration  for  his  subsequent  promise 
to  pay  it.  Hockeii  v.  Jones,  70  Ind.  227;  Shockey  v.  Mills,  71  Ind. 
288;  &  a,  36  Am.  Rep.  196;  ifeeck  v.  Lamon,  103  Ind.  515;  s.  c, 
53  Am.  Rep.  540;  Wills  v.  Ross,  77  Ind.  1;  8.  c,  40  Am.  Sep.  279; 
Jenks  V.  Opp,  43  Ind.  108. 

In  the  second  place,  the  bankruptcy  of  Losey  did  not  destroy, 
change  or  affect  the  contract  of  the  surety.  Emma  J.  mortgaged  her 
property  to  secure  the  performance  of  the  contract  between  Losey  and 
the  payee  as  it  existed  at  the  time  the  mortgage  was  executed.  The 
discharge  of  Losey  from  legal  liability  upon  that  contract  did  not,  and 
could  not,  affect  her  rights.  His  discharge  from  legal  liability  upon 
the  contract  did  not  destroyer  alter  it.  To  hold  that  it  did,  would 
be  to  hold  that  it  absolutely  released  the  mortgage.  The  contract 
between  Losey  and  the  payee,  so  far  at  least  as  the  surety  was  con- 
cerned, remained  the  same  after  as  before  the  discharge  of  Losey. 

The  only  difference  was,  that  by  reason  of  his  discharge,  he  was 
no  longer  legally  liable   upon  the  contract.      He  might  however 
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waiye  the  immunity  afforded  by  his  discharge,  and  pay  the  debt 
according  to  the  terms  of  the  note.  To  secare  the  performance  of 
the  contract  according  to  the  terms  of  the  note,  and  in  no  other 
way,  the  separate  property  of  Emma  J.  was  mortgaged.  In  order 
that  Losey  might  again  become  liable  for  the  payment  of  the  prin- 
cipal sum,  the  payee  consented  that  the  contract  might  be  changed 
as  to  the  time  of  payment  and  the  rate  of  interest.  The  contract, 
as  evidenced  by  the  face  of  the  note  and  the  indorsement  upon  the 
back  of  it,  thus  became  the  contract  between  Losey  and  the  payee. 
By  the  change,  the  contract  as  originaUy  executed  ceased  to  exist, 
both  as  a  legal  and  moral  obligation  on  the  part  of  Losey.  And 
this  is  so,  whether  the  new  promise  be  regarded  as  a  reviTal  of  the 
original  contract,  so  far  as  consistent  with  it,  or  whether  it  be  re- 
garded as  an  entirely  new  contract. 

This  suit  is  really  upon  the  changed  contract,  because  copies  of 
the  face  of  the  note  and  the  indorsement  upon  the  back  of  it  are 
both  filed  with  the  complaint  as  the  cause  of  action. 

In  any  view  that  may  properly  be  taken  of  the  case,  it  must  be 
held  that  the  property  of  Emma  J.  is  no  longer  liable.  As  the 
court  below  so  ruled,  the  judgment  is  affirmed,  with  costs. 
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A  poliej  of  fire  insarance  stipalated  that ''  if  the  assured  shall  have  or  shall 
hereafter  make  any  other  insarance  on  the  property  insured,  or  any  part 
thereof,  without  the  consent  of  the  company  hereon  written,  this  policy 
shall  he  void."  After  the  policy  was  executed  an  agreement  was  made  that 
other  insurance  might  be  taken,  and  that  a  written  stipulation  to  that  effect 
would  he  inserted  in  the  policy.  Other  valid  insurance  was  taken,  but  with- 
out any  notice  to  the  company  or  request  to  insert  the  stipulation  agreed 
upon.    HM,  that  the  policy  was  avoided. 

Where  a  building  and  the  furniture  in  it  were  insured  by  one  policy  for  one 
gross  premium,  although  in  separate  amounts,  the  contract  must  be  treated 
as  entire;  and  is  wholly  avoided  by  a  breach  as  to  either  part. 

ACTION  on  an  insurance  policy.     The  opinion  states  the  case. 
The  defendant  prevailed  below. 
Vol.  LX  — 87 
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,/.  F.  McDoweUy  H.  Brawnke,  O.  A.  Henry,  F.  M.  Finch  and 
/.  A.  Finch,  for  appellant.. 

B.  Harrison,  W.  H.  H.  MiOer  and  /•  B.  Flam,  for  appellee. 

Mitchell^  J.  This  action  was  brought  by  Sarah  Hayens  upon 
a  policy  of  fire  insurance  issued  to  her  by  the  Home  Insurance 
Company  of  New  York,  on .  the  2d  day  of  December,  1883.  The 
insurance  was  for  the  period  of  one  year,  against  loss  or  damage  by 
fire^  to  the  amount  of  $2,000,  as  follows:  $1,500  upon  the  hotel 
buildings  of  the  assured  in  Marion,  Indiana,  and  $500  on  her  fur- 
niture and  household  goods  therein.  Among  other  stipulations 
the  policy  contained  the  following:  ''  If  the  assured  shall  have  or 
shall  hereafter  make  any  other  insurance  on  the  property  insured, 
or  any  part  thereof,  without  the  consent  of  the  company  hereon 
written,  *  *  *  this  policy  shall  be  Yoid.''  There  was  also  the 
following  stipulation  in  the  policy:  '^  The  use  of  general  terms  or 
any  thing  less  than  a  distinct,  speciOc  agreement,  clearly  expressed 
and  indorsed  on  this  policy,  shall  not  be  construed  as  a  waiver  of 
any  printed  or  written  condition  or  restriction  therein.^ 

The  first  paragraph  of  the  complaint  alleged  the  execution  of  the 
policy,  and  that  the  property  thereby  insured  had  been  destroyed 
by  fire  on  the  30th  day  of  NoYember,  1884,  and  that  due  proof  of 
loss  had  been  mi4e,  etc.  This  paragraph  contains  the  following 
averment:  ''  The  plaintiff  further  avers  that  it  was  expressly  agreed 
and  understood  that  said  plaintiff  was  to  have  permission  to  take 
out  an  additional  insurance  of  $1,000  on  said  building  in  any  other 
company  and  at  any  time  she  desired,  and  said  company  agreed  to 
insert  said  condition  in  said  policy,  which  it  wholly  failed  to  do. 
And  plaintiff  says,  that  relying  upon  said  promise,  and  in  pursuance 
of  said  contract  and  agreement,  she  had  effected  an  insurance  on 
said  building  in  the  sum  of  $1,000,  in  the  Phenix  Insurance  Com- 
pany of  Brooklyn,  New  York,  ♦  ♦  ♦  as  permitted  by  the  ex- 
press agreement  aforesaid.^' 

The  court  below  sustained  a  demurrer  to  this  paragraph  of  the 
complaint. 

The  appellant's  claim  is,  that  the  averments  above  set  out  in  ef- 
fect show  that  the  insurance  company  agreed  or  consented  that  the 
assured  might  procure  other  insurance  on  the  building,  and  that 
having  so  consented,  it  is  now  estopped  to  assert  that  there  has  been 


MAY  TERM,  1887.  •  691 


Havens  ▼.  Home  InBurance  GompAny. 


a  breach  of  the  condition  because  the  consent  of  the  company  was 
not  indorsed  on  the  policy.  It  is  said  the  agreement  amoanted  to 
a  waiver  of  the  condition  requiring  that  the  consent  of  the  com- 
pany to  other  insurance  should  be  so  indorsed. 

Insurance  policies  are  prepared  by  the  companies,  and  contracts 
of  insurance  are  usually  consummated  by  experts  on  the  one  hand^' 
and  inexperts  on  the  other.  The  policy  of  the  law  is  therefore  to 
give  them  such  an  interpretation  as  to  prevent  a  forfeiture  when- 
ever upon  principles  of  fair  construction  such  a  result  is  possible. 

It  is  abundantly  settled  that  notwithstanding  conditions  in  .the 
policy,  if  at  the  time  the  insurance  was  effected,  or  afterward,  there 
were  conditions,  uses  or  incidents  of  the  risk  which  were  in  con- 
flict with  conditions  in  the  policy,  and  which  were  known  to  the 
insurer,  or  its  agent,  whose  knowledge  is  imputable  to  the  company, 
such  conditions,  uses  or  incidents  cannot  be  used  to  defeat  a  recov- 
ery after  a  loss  has  occurred. 

Issuing  or  continuing  a  policy  of  insurance,  with  full  knowledge 
by.  the  company  of  existing  facts,  which  according  to  a  condition 
of  the  contract  make  it  voidable,  is  a  waiver  of  the  condition.  If 
it  were  otherwise,  the  company  would  be  enabled  to  perpetrate  a 
fmnd  upon  the  assured*  Btnns  Ins.  Co,  v.  Dukej  84  Ind.  253; 
^ina  Ins.  Co.  v.  Shryer,  85  Ind.  362;  Excelsior^  etc.,  Ass^n  v. 
Riddle,  %l  Ind.  84;  Indiana  Ins.  Co.  r.  Capehart,  108  Ind.  270. 

Thus  it  has  been  held  in  a  somewhat  analogous  case,  notwith- 
standing, an  insurance  policy  contained  printed  stipulations  almost 
identical  with  those  above  set  out,  in  respect  to  obtaining  other  insur- 
ance and  in  respect  to  matters  which  should  not  be  construed  as  a 
waiver  of  any  condition  or  restriction  contained  in  the  policy,  yet 
where  an  agent,  whose  authority  was  not  shown  to  have  been  re- 
stricted, inserted  in  the  policy, ''  $3,000,  other  insurance  permitted," 
and  who  was  shown  to  have  had  knowledge  that  other  insurance 
had  been  obtained,  but  conveyed  to  the  insured  the  impression 
that  the  written  consent  of  the  company  was  not  necessary,  that 
the  insurance  company  was  estopped  to  dispute  the  validity  of 
the  additional  insurance.  Westchester  Fire  Ins.  Co.  v.  Barle,  33 
Mich.  143;  Hadhy  v.  Insurance  Co.,  55  TS.  H.  110;  Pitney  y. 
Olens  Falls  Ins.  Co.,  65  N.  Y.  6;  American  Ins.  Co.  y.  Lutirell, 
89  111.  314. 

'  The  tendency  of  the  modem  cases  is  to  hold,  that  if  notice  be  duly 
given  to  the  company  or  its  agent  of  additional  insurance,  or  if  actual 
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knowledge  is  brought  home  that  other  insnrance  exists^  or  has  been 
obtained,  and  no  objection  is  made,  the  company  will  be  estopped 
from  insisting  on  a  forfeiture  because  its  consent  was  not  indorsed 
on  the  policy.  Wood  Fire  Ins.,  §§  382,  383;  May  Ins.,  §§  369,  370. 
Having  knowledge  of  the  other  insurance,  the  company  may  mani 
fest  its  dissent  by  cancelling  its  policy;  otherwise  it  will  be  treated 
as  haying  assented,  and  waived  compliance  with  the  condition. 

This  does  not  deny  to  insnrance  companies  the  right  to  impose 
conditions  upon  which  they  will  assume  risks;  it  does  nothing  more 
than  to  prevent  them  from  taking  advantage  of  conditions,  when 
they  have  full  knowledge  of  incidents  and  facts  connected  with  the 
risk,  which  are  inconsistent  with  the  conditions  imposed.  It  should 
be  observed  that  the  authorities  make  a  distinction  in  this  regard 
between  mutual  insurance  companies,  whose  charters  require  that 
the  consent  of  the  company  shall  be  indorsed  on  the  policy  in  re- 
spect to  certain  matters,  and  such  companies  as  regulate  the  sub- 
ject-matter under  consideration  by  contract  merely. 

The  principles  relied  on,  although  abundantly  supported,  as  con- 
trolling in  cases  somewhat  analogous  to  this,  do  not  reach  tho 
necessities  of  the  appellant's  case.  The  case  made  by  the  first  para- 
graph of  the  complaint  proceeds  upon  the  theory  that  another  valid 
policy  of  insurance  had  been  taken  out  by  the  assured  in  the  Pheniz 
Insurance  Company  of  Brooklyn,  New  York,  after  the  issuance  of 
the  policy  in  suit,  and  before  the  destruction  of  the  property  by 
fire.  It  seeks  to  avoid  the  effect  of  the  condition  providing  for  a 
forfeiture  of  the  policy,  by  the  averment  that  it  was  agreed  that 
the  plaintiff  should  have  permission  to  take  out  additional  insur- 
ance, to  the  amount  of  $1,000,  in  any  company,  and  at  any  time 
she  desired  to  do  so,  and  that  the  company  agreed  to  insert  such  a 
stipulation  in  the  policy,  but  wholly  failed  to  insert  the  stipulation 
as  agreed.  It  does  not  appear  when  this  agreement  was  made, 
whether  before  or  after  the  execution  of  the  policy.  If  it  was  made 
before,  it  does  not  appear  that  the  appellant  was  induced  to  accept 
the  policy  without  full  knowledge  that  the  stipulation  was  absent, 
nor  does  the  complaint  ask  for  a  reformation  of  the  contract.  Tho 
appellant  argues  that  a  fair  reading  of  the  contract  leads  to  the  con- 
clusion that  it  was  made  subsequent  to  the  issuing  of  the  policy. 
If  this  be  conceded,  it  in  no  wise  helps  the  appellant. 

If  it  were  admitted  that  the  oral  agreement  relied  on  was  valid, 
it  effects  no  substantial  modification  of  the  original  contract.     In 
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any  event  permission  to  take  other  insurance  was  to  be  in  writing. 
Such  permission  could  only  have  been  given  by  the  assured  present- 
ing the  policy  to  the  company  or  its  agent,  and  requesting  that  the 
stipulation  be  written  in  or  upon  the  policy. 

After  its  execution  the  policy  was  presumably  in  the  possession 
of  the  assured.  It  does  not  appear  that  she  ever  requested  that 
the  stipulation  orally  agreed  upon  should  be  inserted,  or  that  the 
company  or  its  agent  ever  had  any  notice  that  she  had  taken  or 
•desired  to  take  additional  insurance.  The  company  was  therefore 
guilty  of  no  neglect  or  wrong. 

The  position  of  the  appellant  comes  to  this:  After  the  policy 
was  executed,  an  agreement  was  made  that  other  insurance  might 
be  taken,  and  that  a  written  stipulation  to  that  effect  would  be 
inserted  in  the  policy.  Other  valid  insurance  was  taken,  without 
any  notice  to  the  company  or  request  to  insert  the  stipulation  agreed 
upon,  and  now  it  is  said  the  company  is  estopped  to  insist  upon  the 
condition  printed  in  the  policy.  This  position  is  not  sustainable. 
As  has  been  seen,  insurance  companies  are  estopped  to  insist  upon 
the  enforcement  of  conditions  when  they  have  knowledge  of  exist- 
ing facts  which  are  inconsistent  with  the  conditions  imposed. 
Knowledge  of  the  facts  raises  a  presumption  that  the  company 
waived  the  condition,  and  upon  principles  of  honesty  and  fair 
dealing,  the  law  holds  it  estopped  to  say  to  the  contrary  when  such 
knowledge  is  shown.  Admitting  all  the  facts  pleaded  to  be  true, 
the  insurance  company  has  been  guilty  of  no  misconduct  upon 
which  an  estoppel  can  be  predicated.  The  assured  has  chosen  to 
«tand  upon  the  policy  as  she  received  it.  With  the  concession  in 
her  complaint  that  she  violated  a  condition  of  the  policy  by  taking 
other  insurance  without  the  consent  of  and  without  notice  to  the 
company  or  its  agent,  the  court  could  not  have  done  otherwise  than 
sustain  the  demurrer. 

The  second  paragraph  of  the  complaint  waived  any  right  or  claim 
to  recover  for  the  destrnction  of  the  building,  and  proceeded  only 
for  the  loss  of  the  furniture  and  household  goods  covered  by  the 
policy.  To  this  paragraph  the  company  answered  the  condition 
against  obtaining  other  insurance  on  the  property  insured,  or  any 
part  thereof,  without  the  written  consent  of  the  company,  and  al- 
leged that  since  the  issuance  of  the  policy  sued  on,  other  valid 
insurance  had  been  so  obtained  upon  the  hotel  building.  The  an- 
swer further  averred,  that  the  furniture  covered  by  the  policy  was 
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contained  and  used  in  the  hotel,  and  that  both  formed  one  risk, 
and  were  insured  by  the  same  contract  and  upon  one  and  the  same 
consideration.     This  was  held  to  be  rv  sufficient  answer. 

Since  part  of  the  insurance  was  apportioned  to  the  building, 
and  part  to  the  furniture  and  household  goods  therein,  the  ques- 
tion presented  is,  whether  it  was  competent  for  the  plaintiff  to 
lecoYer  that  part  apportioned  to  the  furniture  and  household 
goods,  notwithstanding  the  policy  had  been  yoided  as  to  the  build* 
ing.  On  appellant's  behalf,  the  argument  is,  that  the  contract 
is  divisible,  and  that  it  does  not  follow  that  because  it  was  voided 
^s  to  the  building,  it  should  also  be  voided  in  respect  to  the  fumi* 
ture. 

.'  There  is  apparently  some  contrariety  of  opinion  as  to  the  con- 
struction of  contracts  of  insurance,  and  as  to  the  right  of  the  as* 
sured  to  recover  in  cases  somewhat  analogous  to  that  under  consid- 
eration. Where  the  contract  is  entire,  it  seems  to  be  conceded  that 
a  breach  of  condition  affects  the  entire  risk,  but  the  authorities 
are  not  uniformly  agreed  as  to  what  constitutes  an  entire  contract, 
as  applied  to  policies  of  insurance.  So  far  as  we  are  apprised, 
the  question  presented  has  not  been  heretofore  considered  by  this 
3ourt. 

Oonfining  the  decision  to  the  case  in  hand,  our  conclusion,  after  a 
caceiul  examination  of  the  authorities,  is,  that  the  policy  under 
consideration  is  to  be  treated  as  an  entire,  indivisible  contract  in 
respect  to  the  condition  in  question. 

The  purpose  of  inserting  conditions  against  other  insurance  in 
policies  manifestly  is  to  protect  the  company  from  the  hazard  of 
over-insurance,  by  compelling  the  assured  to  continue  to  be  per- 
*  sonally  interested  in  the  preservation  of  his  property.     The  con- 

dition assumes  that  the  vigilance  of  the  property-owner  will  be 
stimulated,  and  that  he  will  be  more  watchful  to  guard  against 
I  fire  in  case  his  relation  to  the  property  is  such  that  its  destruction 

I  by  fire  will  entail  a  loss  rather  than  a  benefit  upon  him.     Pheniz 

(  Im.   Co.  v.   Lamar y  106  Ind.  513;  8.  o.,  55  Am.  Rep.   764.     In 

order  therefore  to  give  effect  to  the  condition,  according  to  the 
intent  and  purpose  of  the  contract,  it  follows  necessarily  that  where 
the  property  covered  by  one  policy,  although  consisting  of  separate 
items,  appears  to  be  so  situate  as  to  constitute  substantially  one 
risk,  then  even  though  separate  amounts  of  insurance  be  appor* 
tioned  to  each  separate  item  or  class  of  property,  if  the  considera- 
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tion  for  the  oontract,  and  the  risk,  are  both  indivisible,  the  con- 
tract mast  be  treated  as  entire  nevertheless.  To  sach  a  policy  the 
principles  governing  entire  and  indivisible  contracts  are  applica- 
ble, for  the  reason  that  the  matter  which  renders  the  policy  void 
iis  to  part  affects  the  risk  of  the  insurer  in  respect  to  the  other 
items  in  the  same  manner  as  it  affects  those  items  in  respect  to 
which  the  contract  is  voided.  In  sach  a  case  the  only  effect  of  ap- 
portioning the  amount  of  the  insurance  upon  the  separate  items  of 
property  specified  in  the  policy  is  to  limit  the  extent  of  the  com- 
pany's liability  to  the  sum  specified  upon  each  item  or  class  of 
property  insured. 

While  many  well-considered  cases  seem  to  justify  a  much  broader 
conclusion  than  that  above  stated,  in  regard  to  the  indivisibility  of 
insurance  contracts,  we  believe  that  in  the  main  the  authorities 
may  be  harmonized  on  the  principles  'above  stated,  which  we  re- 
gard as  the  better  view  of  the  subject.  jEhia  Ins.  Co,  v.  Reshy  44 
Mich.  55;  8.  c,  38  Am.  Rep.  228;  McGowan  v.  PeopUfs  M.  F.  Ins. 
Co.,  54  Yt.  211;  s.  c,  41  Am.  Bep.  843;  Ooitsman  v.  Pennsylvania 
Ins.  Co.,  56  Penn.  St.  210;  Schumitsch  v.  American  Ins.  Co.,  48 
Wis.  26;  Hinman  v.  Hartford  P.  Ins.  Co.,  36  Wis.  159;  Plath  v. 
Minnesota,  etc.,  Ins.  Asifn,  23  Minn.  479;  s.  o.,  23  Am.  Bep.  697; 
Bowman  v.  Franklin  F.  Ins.  Co.,  40  Md.  620;  Moore  v.  Virginia, 
etc.,  Ins.  Co.,  28  Oratt.  508;  s.  c,  26  Am.  Bep.  373;  Lavejoy  v. 
Augusta  M.  F.  Ins.  Co.,  45  Me.  472;  Richardson  v.  Maine  Ins. 
Co.,  46  Me.  394;  Gould  v.  York  Co.  M.  F.  Ins., Co.,  47  Me.  408; 
Barnes  v.  Union  M.  F.  Ins.  Co.,  51  Me.  110;  Day  v.  Charter  Oak, 
etc,  Ins.  Co.,  51  Me.  91;  Lee  v.  Howard  F.  Ins.  Co.,  3  Oray,  583; 
Kimball  v.  Howard  F.  Ins.  Co.,  8  Gray,  38;  Freismuth  v.  Agawam 
M.  F.  Ins.  Co.,  10  Oush.  587;  Brown  v.  PeapWs  Mutual  Ins.  Co.^ 
11  Gush.  280;  Carver  v.  Hawkeye  Ins.  Co.,  69  Iowa,  202;  Wood 
Fire  Ins.,  §  165. 

In  the  following,  among  other  oases,  which  involved  suits  upon 
insurance  policies*  wherein  different  properties  were  insured  for 
separate  sums,  the  contracts  were  held  divisible,  and  the  policy- 
holder, in  each  instance,  allowed  to  recover  as  to  some  of  the  sepa- 
rate items,  notwithstanding  there  had  been  a  violation  of  some 
condition  which  avoided  the  policy  as  to  other  items  included  in 
the  same  policy.  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y.  452; 
8.  c,  29  Am.  Bep.  184;  Trench  v.  Chenango  Co.  M.  Ins.  Co.,  7 
Hill,  122;  Koontz  v.  Hannibal,  etc.,  Ins.  Co.,  42  Mo.  1*26;  Loeh- 
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ner  v.  Home  M.  F.  Ins.  Co.,  17  Mo.  247^  C&mmercial  Ins.  Co,  t. 
Spankneble,  52  IIL  53;  Hartford  F.  Ins.  Co.  y.  Walsh,  54  DL  164; 
8.  0.,  5  Am.  Bep.  115. 

While  we  ooncar  in  the  suggestion  that  oourts  incline  toward 
SQch  a  liberal  oonstniction  of  insnnmoe  contracts  in  favor  of  the 
assured  as,  if  possible,  to  avdd  a  foifeitare,  yet  where  parties  hare, 
without  fraud,  mistake  or  surprise,  deliberately  entered  into  a  con* 
tract,  that  alone  must  be  looked  to  as  furnishing  the  measure  of 
their  respective  rights  and  obligations.  Phenix  Ins.  Co.  ▼.  Lamar, 
supra.  Courts  cannot  by  construction  compel  insurance  compa- 
nies to  assume  obligations  which  they  have  fairly  guarded  against, 
in  order  to  protect  themselves  against  imposition,  ao  that  their  sol- 
vency may  be  legitimately  preserved,  in  order  to  afford  indemnity 
to  policy-holders  who  observe  their  contracts. 

In  the  case  under  consideration  the  risk  on  the  furniture  was  af* 
fected  by  the  same  cause  that  rendered  the  policy  void  upon  the 
building.     It  follows  that  the  policy  was  avoided  in  toto. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


Wabash,  St.  Louib  avd  Pacific  Railway  Oompakt  t.  Fabyxb. 

Oil  iDd.  196.) 

NegUgenoe — nuisanee — ecntraetor. 

The  owner  of  a  portable  Bteam-engiiie  contracted  with  a  railroad  oompanj  to 
pomp  the  water  from  an  excavation  on  the  land  of  the  compan j  near  the 
highway.  The  plaintiff »  driving  on  the  highway,  was  injared  by  reason  of 
hia  horse's  fright  at  the  engine.  The  defendant  had  no  control  over  the 
use  of  the  en^ne.     HM,  that  it  was  not  liable.    {8$e  note,  p.  700.) 

ACTION  for  personal  injuries  by  negligence.    The  opinion  statoi 
the  case.    The  plaintiff  had  judgment  below. 

(7.  B.  Stuart  and  W.  V.  Stuart,  for  appellant 

C.  E.  Emanuel,  for  appellee. 

Mitchell,  J.  This  action  was  brought  by  Farver  against  the 
railway  company  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  him  while  lawfully  pursuing  his  way 
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along  a  public  highway  in  a  carriage  which  was  overturned  in  con- 
sequence of  his  horse  having  taken  fright  at  a  portable  steam^ 
engine^  alleged  to  have  been  negligently  placed  in  or  near  the  high* 
way  by  the  company.  The  confused  state  of  the  record  makes  it 
difficult  to  determine  whether  the  case  was  tried  upon  one  or  both 
the  complaints  which  are  copied  into  the  transcript.  Although  the 
one  filed  last  is  styled  an  amended  complaint,  the  subsequent  pro- 
ceedings indicate  that  both  were  treated  as  in  the  record.  The 
case  seoms  to  have  been  tried  upon  that  theory. 

Counsel  are  at  variance  however  as  to  this  matter,  but  the  view 
we  take  of  the  case  makes  it  quite  immaterial  whether  it  be  one  way 
or  the  other. 

The  evidence  tends  to  show  without  conflict  or  substantial  dis- 
pute, that  in  September,  1882,  the  railway  company  was  engaged 
in  oonstructing  a  well  or  reservoir,  from  which  to  supply  a  water 
station  on  the  line  of  its  road,  near  Auburn,  Indiana.  Running 
water  interfered  with  the  work,  and  it  became  necessary  to  cause 
the  accumulating  water  to  be  pumped  out  of  the  way,  so  as  to  pre- 
vent it  from  running  into  the  well  or  reservoir  which  was  in  pro- 
cess of  construction.  The  construction  of  the  well  and  laying  pipes 
thence  to  the  water  station  had  been  committed  to  the  charge  of  a 
Mr.  Kress,  an  employee  of  the  railway,  who  with  a  force  of  men 
under  his  control  was  engaged  in  providing  means  to  supply  the 
station  with  water.  Williams,  who  resided  in  or  near  Auburn,  was 
the  owner  oi  a  small  portable  steam-engine,  which  he  was  accus- 
tomed to  employ  in  sawing  wood,  threshing  grain,  pumping  water, 
and  the  like  as  opportunity  offered.  He  contracted  with  Kress, 
for  a  stipulated  p&r  diem,  to  furnish  and  operate  his  engine  in  pump- 
ing, at  such  times  as  might  be  necessary,  in  order  to  keep  the  water 
from  interfering  with  the  work  which  the  latter  was  constructing. 
Williams  agreed  to  furnish  his  engine  and  personally  superintend 
the  running  of  it,  and  to  provide  and  pay  for  such  assistance  as  he 
needed  in  keeping  the  water  from  obstructing  the  progress  of  the 
work.  If  it  became  necessary  that  he  should  run  the  engine  at 
night  he  was  to  receive  extra  compensation. 

In  pursuance  of  this  agreement  the  latter  placed  his  engine  in  a 
vacant  lot,  some  six  feet  or  more  outside  the  line  of  a  public  high- 
way which  intersected  the  railway  company's  lino  at  or  near  the 
point  where  the  reservoir  was  being  constructed.  So  far  as  appears,  he 
selected  the  location  of  the  engine,  and  controlled  its  operation,  as 
Vol.  LX  —  88 
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the  work  he  engaged  to  do  required.  When  the  accumulated  water 
was  pumped  down  to  a  certain  level,  or  when  persons  were  passing 
on  the  highway,  the  engine  was  stopped,  and  when  the  water  rose  to  « 
certain  height  the  pnmping  was  reaamed.  While  Williams  was  thus 
engaged  in  carrying  out  his  agreement,  the  plaintiff's  horse,  in  pass- 
ing along  the  adjacent  highway,  took  fright  at  the  engine,  and 
became  unmanageable.  The  plaintiff  was  thrown  frmn  hia  carriage 
and  injured.  The  question  is,  whether  under  the  circnmstances 
the  railway  company  is  liable  for  the  negligence  of  Williams,  assum- 
ing that  he  was  negligent  in  operating  his  engine  so  near  the  public 
highway. 

The  rule  which  controls  in  cases  of  this  class  has  become  well 
established,  and  has  more  than  once  been  recognized  and  applied 
by  this  court.  Ryapi-y.  Ourran,  64  Ind.  345;  s.  c,  31  Am.  Bep. 
123;  Sessengui  r.  Posey,  67  Ind.  408;  s.  o.,  33  Am.  Bep.  98;  City 
of  Logansport  y.  Dich^  70  Ind.  65;  s.  c,  36  Am.  Rep.  166. 

Under  this  rule,  where  work  which  does  not  necessarily  create  a 
nuisance,  but  is  in  itself  harmless  and  lawful,  when  carefully  con- 
ducted, is  let  by  an  employer,  who  merely  prescribes  the  end,  to 
another  who  undertakes  to  accomplish  the  end  prescribed,  by  means 
which  he  is  to  employ  at  his  discretion,  the  latter  is,  in  respect  to- 
the  means  employed,  the  master.  If  during  the  progress  of  the 
work  a  third  person  sustains  injury  by  the  negligent  use  of  the 
means  employed  and  controlled  by  the  contractor,  the  employer  is 
not  answerable.  The  inquiry  in  such  a  case  is,  did  the  relation  of 
master  and  servant  subsist  between  the  person  for  whom  the  work 
was  done,  and  the  person  whose  negligence  occasioned  the  injury  ? 
If  in  rendering  the  service,  the  person  whose  negligence  caused  tire 
injury  was  in  the  course  of  accomplishing  a  given  end  for  his  em- 
ployer, by  means  and  methods  over  which  the  latter  had  no  control, 
but  which  were  subject  to  the  exclusive  control  of  the  person  em- 
ployed, then  such  person  was  exercising  an  independent  employ- 
ment, and  the  employer  is  not  liable*  If  on  the  other  hand  the 
end  to  be  accomplished  was  unlawful,  or  if  in  and  of  itself  it  neces- 
sarily resulted  in  the  creation  of  a  nuisance,  or  in  making  a  place 
dangerous  which  the  employer  was  under  a  peculiar  obligation  to 
keep  secure,  then,  regardless  of  the  relation  which  existed  between 
the  employer  and  the  person  whose  negligent  conduct  caused  the 
injury,  the  employer  is  liable  for  a  breach  of  duty.  Cuff  v.  Newark, 
etc.,  It.  Co.y  ob  N.  J.  Law,  17;  a.  c,  10  Am.  Rep.  205;  Smith  v. 
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Simmons,  103  Penn.  St.  32;  s.  c,  49  Am.  Hep.  113;  Harruton  t. 
Colliris,  Se  Penn.  St.  153;  s.  c,  )^7  Am.  Rep.  699;  School  DMrict, 
etc,  v.  FuMS^  98  Penn.  St.  600;  a.  c,  42  Am.  Rep.  627;  Hunt  y. 
P$nn.  R.  Go.,  51  Penn.  St.  475;  CaUanan  y.  Burlington,  etc.,  B. 
Co.,  23  Iowa,  562;  Eaton  y.  European,  etc.,  Ry.  Co.,  59  Me.  520;  8. 
c,  8  Am.  Rep.  430;  De  Forrest  y.  Wr^/ht,  2  Mich.  368;  Moore  y. 
Sanborne,  2  Mich.  519;  B.  c,  59  Am.  Dec.  209;  Corbin  y.  Afneriean 
'  Mills,  27  Conn.  274;  s.  c,  71  Am.  Dec.  63;  BaHey  y.  Troy,  etc., 
R.  Co.,  67  Vt.  252;  s.  c,  52  Am.  Rep.  129;  Wood  Mast  and  Sery., 
§313  et  passim;  Oooley  Torts,  548.  The  application  of  the  fore* 
going  principles  to  the  facts  in  hand  leads  to  the  conclusion  that  the 
appellant  was  not  liable. 

The  work  contracted  to  be  done  was  not  in  itself  unlaw- 
fuly  nor  was  it  necessarily  a  nuisance  to  operate  a  portable 
steam-engine  in  a  careful  manner  in  close  proximity  to  a  public 
highway.  Injury  could  only  result  from  its  negligent  use. 
It  would  not  do  to  say  that  the  operation  of  a  portable  engine^ 
near  a  public  highway,  necessarily  resulted  in  creating  a  nui* 
sancc,  when  it  is  according  to  daily  experience,  during  certain 
seasons  of  the  year,  to  see  steam  threshing-machines  in  operation 
on  eyery  band,  and  often  necessarily  close  to  public  highways. 
Road  engines  propelled  by  steam,  and  portable  engines  operated  by 
steam,  haye  become  familiar  in  eyery  agricultural  community.  To 
declare  that  their  use  near,  or  th^ir  passage  oyer  a  public  highway 
constituted  a  nuisance  would  be  practically  to  prohibit  their  use  in 
the  manner  in  which  they  are  customarily  employed  and  moyed 
from  plaqe  to  plac^.  It  must  be  supposed  that  horses  of  ordinary 
gentleness  haye  become  so  familiar  with  these  objects  as  to  be  safe, 
when  under  careful  guidance.  Piollet  y.  Simmers,  106  Penn.  St. 
95;  51  Am.  Rep.  496;  Gilbert  y.  Flint,  etc.,  Ry.  Co.,  51  Mich. 
488;  8.  c,  47  Am.  Rep.  592;  Macomber  y.  Nichols,  34  Mich.  212; 
8.  c,  22  Am.  Rep.  522. 

Now  as  to  the  relation  between  the  railway  company  and  Williams, 
keeping  in  yiew  the  rule  that  where  an  employee  is  exercising  an 
independent  employment,  and  is  not  under  the  control  and  direc- 
tion of  the  employer,  the  latter  is  not  responsible  for  the  negligence 
or  misdoings  of  the  former.  King  x.  New  Fork  Cent.,  etc.,  R.  Co., 
^G  N.  Y.  181;  8.  c,  2-$  Am.  Rep.  37.  It  is  nowhere  denied  but 
tiiat  Williams  was  employed  to  furnish  and  superintend  the  run- 
ning of  his  engine,  to  the  end  that  the  water  might  be  pumped  out 
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of  the  way,  so  as  to  admit  of  the  prosecution  of  the  work  in  which 
the  railway  company  was  engaged.  In  respect  to  the  engine,  and 
the  manner  of  operating  it>  he  was  the  sole  master,  and  had  the 
right  to  employ  whomsoever  he  pleased  to  assist  him.  Neither  the 
railway  company  nor  any  of  its  employees  had  the  right  to  ran  the 
engine,  or  to  interfere  in  the  manner  of  its  running,  or  to  direct 
its  owner  how  or  when  it  should  be  run.  The  only  right  the  com* 
pany  had  in  respect  to  the  matter  was  to  require  Williams  to 
Accomplish  the  end  of  keeping  the  water  out  of  the  way  of  its  work- 
men. In  respect  to  his  engine  and  its  control,  and  hb  liability  for 
its  negligent  use,  the  latter  was  as  much  an  independent  contractor 
when  ^pumping  water  for  the  railway  company  as  when  sawing  wood 
or  threshing  wheat  for  persons  in  the  neighborhood.  His  relation 
to  the  railway  company,  while  executing  his  contract  for  it  was  pre- 
cisely the  same  as  to  others,  while  executing  work  for  them  with 
his  engine  under  contracts.  It  would  be  a  startling  proposition  to 
affirm  that  every  person  who  employs  the  owner  of  an  engine  and 
machinery  to  saw  wood  or  thresh  his  crop  would  be  liable  to  any 
person  who  might  be  hurt  through  the  negligence  of  the  operator 
or  his  assistants,  although  the  employer  had  no  control  over  the 
machinery  and  no  immediate  direction  over  those  engaged  in  its 
operation. 

The  conclusion  thus  reached  upon  the  facts  renders  it  unneces- 
sary that  we  should  examine  in  detail  all  the  various  questions  dia* 
oussed  in  the  briefs.  The  evidence  does  not  sustain  the  finding. 
The  court  erred  in  overruling  the  motion  for  a  new  trial. 

Judgmeni  reversed,  with  costs. 

Note  bt  the  Reporter. — The  following  cases  reported  in  this  series  hold 
that  certain  things  do  not  amoant  to  a  nniaanoe  rendering  the  emplojer  Uable 
for  the  act  of  the  contractor: 

Making  an  excavation  in  sidewallc  daring  erection  of  a  building.  JS^an  t. 
Ourran,  64  Ind.  345;  s.  c,  81  Am.  Rep.  138;  same  principle,  Myers  ▼.  Hotibs, 
57  Ala.  175;  s.  c,  29  Am.  Rep.  719.  Storing  nitro-glycerine;  Ouffw.  Newark, 
eU.,  B.  Co.,  85  N.  J.  L.  17;  s.  c,  10  Am.  Rep.  206.  Ditch  in  street  for  water- 
pipe;  8mUh  V.  Simmons,  108  Penn.  St.  82;  s.  c,  49  Am.  Rep.  118.  Fire  te 
<dear  land;  FergvMn  v.  HubbeU,  97  N.  Y.  507;  s.  c,  49  Am.  Rep.  544.  Open- 
ing coal-hole  in  sidewalk  to  pat  in  a  rigger;  Harrison  v,  Collins,  86  Penn.  St. 
153;  B.  c,  27  Am.  Rep.  699.  Dangeroas  excavation  on  school  premises;  School 
District  v.  Faew,  98  Penn.  St.  600;  s.  o.»  42  Am.  Rep.  627.  Allowing  fires  to 
commanicate;  Eaton  v.  European,  etc,.  By,  Co,,  59  Me.  520;  s.  c,  8  Am.  Rep. 
480.     Use  of  steam-shovel  on  land  near  highway;  Bailey  v.  TVoy  d  Boston  B. 
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Co.,  57  Vt.  252:  a.  c,  52  Am.  Rep.  129.  Barrel  on  wheels,  ased  in  whitewash- 
ing fence  along  road;  PMUt  ▼.  dimmen^  106  Penn.  St.  95;  8.  c,  51  Am.  Rep. 
49tf.  Box  freight  car  standing  at  highway  and  railway  crossing;  Oilbert  ▼. 
FUtU,  etc,.  By,  Co.,  51  Mich.  488;  8.  c,  47  Am.  Rep.  592.  Unsafe  derrick; 
King  t.  N.  T,  Cent.,  eU„  R.  Co,,  66  N.  T.  181;  a.  c.»  28  Am.  Rep.  87.  Ezca^ 
ration  under  sand-banlL;  Fink  ▼.  Mo.  Furnace  Co.,  82  Mo.  276;  a.  c,  52  Am. 
Rep.  876.  Hanging  scaffold  to  paint  house;  HeoDomer  ▼.  WM,  101  N.  Y.  877; 
a.  c.  54  Am.  Rep.  708.  Trap-door  left  open  by  plumbers;  Bennett  v.  Traebody, 
66  C4d.  509;  e.  c,  56  Am.  Rep.  117. 

The  following  are  cases  to  the  oontraiy;  Unsafe  part  j-wall;  Oorhamv.  Oroee, 
125  Mass.  282.  Ruinous  wall  after  a  fire;  Seseengut  ▼.  Poeey,  67  Ind.  408;  a. 
c.  83  Am.  Rep.  98.  Opening  in  plank  barrier  letting  in  tide- water;  Stwrgee  v, 
TAeo.  Ed.  8oe.,  180  Mass.  414;  a.  C,  89  Am.  Rep.  468.  Blasting  in  conatruct- 
ing  a  street;  CUy  of  LoganapoH  v.  Dick^  70  Ind.  65;  a.  c,  86  Am.  Rep.  166. 
Materials  obstructing  street;  WUeon  ▼.  WhUe,  71  Ga.  506;  a.  c,  51  Am.  Rep» 


BooBBS  y.  TJkiok  Obntbal  Iksubangb  Oompaitt. 

(Ill  Ind.  Stt.) 
Marriage  —  eetoppet  of  nwnj^  tooman. 

Although  a  wife's  separate  estate  is  not  ordinarily  bound  by  her  engagement 
as  surety,  yet  it  is  bound  if  at  the  time  of  contracting,  she  represents  that 
the  engagement  is  for  her  own  benefit. 

ACTION  on  notes  and  mortgage.    The  opinion  states  the  case* 
Tlie  plaintiff  had  judgment  below. 

C.  F.  McNutt,  J.  0.  MeNuti,  S.  C.  DaviSy  8.  B.  Davis  and  L 
N.  Pierce^  for  appellants. 

H.  B,  Jonesy  for  appellee. 

Elliott,  J.  The  appellee's  complaint  is  founded  upon  promis* 
sory  notes  executed  by  Mary  Jane  Rogers,  and  a  mortgage  securing 
them  executed  by  her  and  her  husband,  Newton  Rogers. 

[Minor  points  omitted.] 

Mary  J.  Rogers  alleged  in  her  separate  answer  that  at  the  time 
she  executed  the  notes  and  mortgage  she  was  a  married  woman  and 
the  owner  of  the  property  mortgaged;  that  she  executed  the  notes 
stod  mortgage  as  surety  for  her  husband,  and  for  no  other  consider- 
ation. 
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The  appellee  replied  to  this  answer  in  six  paragraphs.  To  the 
third,  fourth,  fifth  and  sixth  paragraphs  of  this  reply  the  appel- 
lants demurred;  the  demurrers  were  not  however  addressed  to  each 
paragraph  of  the  reply,  hut  to  all  the  paragraphs  coUectirely.  If 
any  one  of  these  paragraphs  was  good  there  was  no  error  in  oyerml- 
ing  the  demurrer. 

We  think  that  some  of  the  paragraphs  were  good.  The  facts 
pleaded  show  that  the  appellee  was  informed  by  Mrs.  Rogers  that 
the  money  she  sought  to  obtain  was  for  her  own  benefit;  that  she 
was  not  undertaking  as  the  surety  of  her  husband;  that  the  appel- 
lee believed  her  statements,  and  relying  on  their  truth,  loaned  her 
the  money  she  desired ;  and  they  show  also  that  the  appellee  rightfully 
relied  on  her  representations.  Our  decisions  establish  the  rule  that 
a  married  woman  may  estop  herself  by  her  conduct  from  denying 
that  a  loan  effected  by  her  waa  for  her  benefit.  As  said  in  Orr  v. 
White,  106  Ind.  341,  '^She  may  now  be  bound  by  an  estoppel  in 
pais,  like  any  other  person.'^  This  has  been  expressly  ruled  in 
other  cases.  Vogel  v.  Leichner,  102  Ind.  55;  Cupp  y.  Campbell, 
103  Ind.  213;  Ward  v.  Berkshire  Life  Ins.  Co.,  108  Ind.  301. 

In  the  case  last  cited,  the  facts  were  very  similar  to  those  pleaded 
in  the  reply  before  us,  and  after  a  full  discussion  of  the  question, 
it  was  held  that  the  married  woman  was  estopped  to  deny  that  the 
money  was  obtained  for  her  own  benefit.  We  did  not  hold  in  that 
case  that  the  form  or  recitals  of  the  contract  will  work  an  estoppel, 
nor  do  we  so  hold  in  this.  What  we  do  hold  is,  that  by  her  con- 
duct and  representations,  relied  upon  by  one  who  contracted  with 
her  in  good  faith,  she  is  estopped  to  deny  the  character  of  her  con- 
tract. If  the  party  with  whom  she  contracts  does  not  act  in  good 
faith,  or  if  he  knows  or  has  the  means  of  ascertaining  the  truth,  he 
cannot  successfully  insist  upon  an  estoppel.  But  the  presumption 
is  against  bad  faith,  and  until  the  contrary  appears,  that  presump- 
tion must  prevail. 

We  think  that  we  were  right  in  holding  that  where  it  appears  that 
the  disability  of  coverture  exists,  it  devolves  upon  the  party  seek- 
ing the  judgment  to  show  that  the  contract  was  one  which  the 
married  woman  had  capacity  to  make.  Vogel  v.  Leichner,  supra; 
Cupp  V.  Campbell,  supra.  But  this  does  not  prevent  the  party 
from  showing  that  he  relied  upon  the  conduct  of  the  married 
woman.  It  would  be  a  fraud  which  she  will  not  be  allowed  to  per- 
petrate for  her  to  repudiate  her  representations  as  against  one  who 
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has  in  good  faith  relied  upon  them.  Our  decisions  all  recognize 
the  rule,  that  under  the  provisions  of  the  act  of  1881,  a  married 
woman  may  be  estopped,  and  that  when  she  attempts  to  deny  what 
she  has  previously  aflSrmed  she  is  guilty  of  a  legal  fraud.  Upon 
the  admitted  facts  stated  in  the  reply,  the  appellant,  Mary  J.  Rog- 
ers, was  estopped  to  deny  the  character  of  the  contract  into  which 
she  entered. 

There  was  no  error  in  refusing  a  jury  trial.  The  suit  was  of 
equitable  cognizance  and  the  whole  issue  became  one  for  the  chan- 
cellor and  not  for  the  jury.  This  we  regard  as  firmly  settled.  CVir- 
michael  v.  Adams,  91  Ind.  526;  Field  y.  Holzman,  93  Ind.  205; 
Quarl  y.  Abbett,  102  Ind.  233,  239;  s.  c,  52  Am.  Rep.  662;  Broum 
y.  RtuseU,  105  Ind.  46,  and  cases  cited.  ' 

It  is  contended  that  the  judgment  should  be  reversed  because  the 
bill  of  exceptions  does  not  show  that  any  eyidence  was  given,  but 
does  show  that  testimony  was  offered.  The  appellants  take  a  very 
erroneous  yiew  of  the  subject.  Upon  them  rests  the  burden  of 
showing  error  in  the  record,  and  if  all  the  eyidence  was  necessary 
to  show  this,  it  was  for  them  to  bring  it  into  the  record.  If  the 
evidence  is  not  all  in  the  record,  the  presumption  that  the  trial 
court  did  right  will  prevail  If  the  bill  of  exceptions  is  defective 
the  appellants  must  suffer  and  not  the  appellee. 

Judgment  affirmed^ 
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tnwrance — inoantsdabie  sane  fmr  fraud — ntoppel  to  denif  rseeipi  ofpr&mitim, 

A  poliej  of  life  insnimnoe  provided  that  it  shonld  be  incontestable  except  for 
frand,  and  ezpreBsly  admitted  the  payment  of  the  premium.  The  promiam 
was  not  paid,  but  the  insured  gave  orders  therefor  on  his  employer,  who  at 
bis  request  refused  to  pay  them.  The  orders  stipulated  that  if  they  were 
not  paid  the  insured's  rights  should  be  forfeited.  Ifeld,  that  as  against  the 
beneficiary  the  company  was  estopped  to  deny  the  payment  of  the  premium. 
(See  fufie,  p.  708.) 

ACTION  on  a  policy  of  life  insurance.  The  opinion  states  the  case. 
The  deft^ndant  had  judgment  below.  < 
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N.  Morris^  L.  Newberger  and  J.  B.  CuriU,  for  appellant. 
J*.  Buchanan,  for  appellee. 

EiiLiOTT,  G.  J.  The  policy  of  insurance  on  which  this  action  is 
based  contains,  among  others,  this  provision:  ''This  certificate 
shall  be  incontestable  for  any  cause  except  fraad  or  misrepresenta- 
tion in  the  application  or  proofs  of  loss,  or  failure  to  report  to  the 
association  any  change  of  occupation  that  would  make  the  risk  a  more 
hazardous  one,  or  failure  to  comply  with  the  conditions  above  speci- 
fled/'  The  policy  also  recites  that  an  admission  fee  of  $8  has  been 
paid,  and  that  six  advance  assessments,  amounting  to  $9.60,  have 
been  paid  to  the  association. 

In  the  application  is  written:  ''I  hereby  agree  to  pay  on  becom* 
ing  a  member  the  following: 

Admission  fee $8  00 

Dues 

Assessments  of  $1.60  each 9  60 

Total .$17  60 

''  I  have  received  for  the  above,  binding  receipt  Ko.  6337. 

''  N.  B. — If  the  number  of  a  binding  receipt  is  inserted,  it  becomea 
oonclusive  evidence  that  the  above  amount  has  been  paid;  if  no 
number  of  a  binding  receipt  is  inserted,  the  payment  is  to  be  made 
upon  the  delivery  of  the  certificate.'' 

The  number  of  the  binding  receipt,  as  it  is  called,  was  inserted 
in  the  policy.  The  assured  did  not  make  full  payment  in  money, 
but  as  payment  of  part  of  the  consideration  of  the  contract,  gave 
two  orders,  reading  substantially  as  follows: 

''$5.60.  Indianapolis,  Juljf  24,  1882. 

''Please  pay  the  National  Benefit  Association,  66  East  Market 
street,  Indianapolis,  Ind.,  five  -ff^  dollars  out  of  my  wages  for  the 
month  of  August,  1882,  to  be  applied  as  follows:  Admission  fee, 
$4;  expense  fee  and.assessments,  $1.60.  If  this  order  is  not  paid, 
then  all  my  rights  in  said  association  are  thereby  forfeited.  I  hereby 
authorize  said  association  to  deduct  from  moneys  due  on  account  of 
injuries  any  indebtedness  there  may  be  against  my  certificate. 

(Signed)  "Nick  Kunk'* 
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.  Payment  of  these  orders  was  refused  because  Kline  notified  the 
railroad  company  npon  whom  they  wer^  drawn  not  to  pay  them. 
The  policy  was  taken  out  for  the  benefit  of  the  appellant,  the  mother 
of  the  assured,  and  the  assured  was  accidentally  killed  within  one 
hundred  days  after  the  policy  was  issued. 

There  was  no  error  in  admitting  both  of  the  orders  in  evidence^ 
although  only  one  was  pleaded  in  the  appidUee's  answer.  This  is  so 
because  the  general  denial  pleaded  enabled  the  appellee  to  give  eri- 
dence  contradicting  that  of  the  appellant  upon  the  question  whether 
or  not  the  assured  had  performed  the  conditions  of  the  contract  on 
his  part    National  Benefit  Ass^n  y.  Bowman,  110  Ind.  355. 

The  language  of  the  application  and  of  the  policy,  declaring  that 
the  policy  shall  be  incontestable  except  for  fraud,  is  unusually  strong 
and  clear.  It  is  declared  that  if  a  binding  receipt  is  issued,  Audita 
number  inserted  in  the  policy,  the  policy  "  shall  be  incontestable/' 
It  seems  clear,  that  having  made  this  express  and  strong  statement^ 
t^he  association  cannot  be  allowed  to  affirm  as  against  the  beneficiary, 
however  it  may  be  as  to  the  assured,  that  the  conditions  pr^cisdent 
to  the  validity  of  the  policy  were  not  performed. 

The  case  of  Wood  y.  Dwarris,  11  Eicch.  493,  is  a  much  stronger 
one  in  favor  of  the  insurer  than  the  present.  In  that  case  the  policy 
itself  contained  an  express  stipulation  that  if  any  untrue  statements 
were  made  it  should  be  void;  but  in  a  prospectus  issued  by  the  com- 
pany it  was  provided  that  all  policies  should  be  indisputable  except 
in  case  of  fraud,  audit  was  held,  that  notwithstanding  the  provision 
in  the  policy,  the  insurer  could  only  avoid  the  policy  for  fraud*  I  In 
the  course  of  the  opinion  delivered  in  that  case.  Baron  ALOUBSOVt 
said:  '^  When  the  plaintiff  went  to  their  office,  the  defendants  pro* 
fessed  to  grant  him  an  assurance  on  those  terms;  therefore  they  can- 
not now  set  up  as  a  defense  that  the  statement  in  the  proposal  was 
untrue,  unless  they  add  that  it  was  fraudulently  untrue,  for  they 
have,  in  fact,  said  they  will  never  make  any  other  defense.''  This 
case  was  approved  in  Wright  v.  Mutual  Benefit  As8%  43  Hun,  61; 
35  Alb.  L.  J.  323. 

In  Wheelton  v.  Hardiety,  8  Ellis  &  B.  232  (276),  it  was  said  by 

Lord  Campbbll:    ''  According  to  the  case  of  Wood  y.  DwarriBy  II 

Ilxch.  493,  the  equitable  replication  would  be  sufficient  without  the 

special  fraud  thus  imputable  to  the  fourth  plea;  and  we  ought  to 

be  bound  by  that  decision,  even  if  we  doubted  the  propriety  of  it; 

bat  I  must  say  that  I  heartily  concur  in  it.''  There  are  other  cases 
Vol.  LX  —  89 
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which  recognize  the  general  principle  which  applies  here.  Woniner 
V.  Shairp,  4  Man.,  O.  &  S.  404;  Waiaon  y.  Earl  of  Charlmnoni,  H 
Q.  B.  856;  Horwiiz  y.  Equitable  Ins.  Co.,  40  Mo.  557;  Steele  y.  ». 
Louis  M.  Z.  Ins.  Co.,  3  Mo.'  App.  207. 

Whether  the  assured  could  have  availed  himself  of  the  benefit 
of  that  part  of  the  policy  which  stipulates  for  the  payment  to  him 
of  weekly  benefits,  in  case  of  an  accidental  injury,  we  need  not 
decide,  for  here  the  claim  is  made  by  the  beneficiary  to  whom  the 
association  agreed  to  pay  $1,000  in  the  event  of  the  death  of  the 
assured.  The  beneficiary  took  an  immediate  interest  in  the 
policy,  and  her  rights  could  not  be  impaired  by  any  act  of 
the  assured  performed  subsequent  to  the  execution  of  the  ]>olicy, 
for  the  contract  is  that  of  an  ordinary  insurance  company,  and 
not  that  of  a  benevolent  organization.  Supreme  Lodge,  etc., 
t.  Schmidt,  98  Ind.  374;  Datnron  v.  Penn.  M.  L.  Ins*  Co., 
99  Ind.  478;  Harleg  v.  Heist,  86  Ind.  196;  s.  c,  44  Am.  Bep. 
285;  Wiliurn  v.  Wilhum,  83  Ind.  55;  Pence  v.  Makepeace,  65 
Ind.  345. 

The  act  of  Kline  in  securing  a  refusal  to  pay  the  orders  might 
perhaps  have  precluded  him  from  .recovering  under  the  policy, 
(but  it  cannot  prejudice  the  rights  of  the  appellant.  The  case 
therefore  is  not  affected  by  the  wrongful  act  of  the  assured  in 
securing  the  refusal  to  pay  his  orders,  but  it  is  to  be  determined 
apon  the  legal  effect  of  the  original  contract  between  the  insurer 
and  the  assured. 

There  is  a  valid  reason  for  making  a  distinction  between  the 
rights  of  the  assured  and  the  beneficiary  in  such  a  case  as  the  pres- 
ent. Here,  the  application  indorsed  on  the  policy  provides  that 
the  '^  binding  receipt,"  when  its  number  is  inserted  in  the  policy, 
'^  shall  be  conclusive  evidence  that  the  above  amount  has  been 
paid,'*  and  the  policy  itself  declares  that  it  shall  be  incontestable 
except  for  fraud;  and  when  these  instruments  are  placed  in  the 
hands  of  the  beneficiary,  as  in  this  case,  the  insurer  ought,  on  plain 
principles  of  justice,  to  be  estopped  to  assert  that  the  premium 
due  under  the  provisions  of  the  policy  had  not  been  paid.  It  is 
difficult  to  perceive  how  stronger  representations  could  be  made, 
and  to  permit  the  insurer  to  avoid  them  would  in  many  cases  be 
unjust,  for  it  might  well  be  that  the  beneficiary,  if  not  misled, 
would  pay  the  premium.  Some  of  the  authorities  go  so  far  as  to 
hold,  that  upon  grounds  of  public  policy,  an  insurance  company 
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will  be  held  estopped  to  deny,  as  against  its  acknowledgment,  that 
the  consideration  for  the  policy  has  been  paid.  Teutonia  Life  Ins. 
Co.  V.  Anderson,  77  111.  384. 

It  is  held  by  many  courts,  including  our  own,  that  where  a 
promissory  note  is  taken  in  payment  of  the  premium,  the  failure 
to  pay  the  note  will  not  forfeit  the  policy  although  it  is  so  sti{>tt7 
lated  in  the  note.  Franklin  Life  Ins.  Co.  y.  Wallace,  93  Ind.  7; 
Jfbrthwesiem  M.  L.  Ins.  Co.  v.  Little,  66  Ind.  504;  HuU  y.  North* 
western  M.  L.  Ins.  Co.,  39  Wis.  397;  Phoenix  Ins.  Co.  v.  Dorter, 
106  U.  S.  30;  Insurance  Co.  v.  Butcher,  96  TJ.  S.  269;  Ohde  r. 
Northwestern  Life  Ins.  Co.,  40  Iowa,  367;  Insurance  Co.  y.  Bon* 
ner,  36  Ohio  St.  45. 

In  the  case  of  the  National  Benefit  As^n  v.  Jackson,  114  111. 
533,  it  was  held,  in  an  action  upon  a  policy  like  the  one  before  as, 
that  the  order  was  a  payment  of  the  premium,  aIthoug:h  the  insurer 
Was  unable  to  collect  it. 

Our  conclusion  is  that  the  appellee  is  estopped,  as  against  the 
beneficiary,  to  aver  that  the  snips  mentioned  in  the  binding 
receipt  and  acknowledged  in  the  policy  to  have  been  paid  were  not 
paid. 

But  if  it  were  granted  that  there  was  no  estoppel,  we  think  the 
judgment  must  be  reversed,  because  the  contract  does  not  entitle 
the  appellee  to  declare  a  forfeiture  for  non-payment  of  the  orders 
received  from  the  assured.  Taking  into  consideration  the  whole 
contract,  as  evidenced  by  all  the  written  instruments,  there  was  no 
cause  for  forfeiting  the  policy.  The  only  clause  which  professes  to 
give  a  right  to  declare  a  forfeiture  is  the  brief  clause  contained  in 
the  orders  given  by  the  assured,  and  this  cannot  be  allowed  to  pre- 
vail against  the  statements  in  the  application,  the  acknowledgment 
in  the  policy,  the  provision  that  it  shall  be  incontestable  except  for 
fraud,  and  the  recitals  in  the  binding  receipt.  The  clause  in  the 
order  which  reads  thus  :  **  I  hereby  authorize  said  association  to 
deduct  from  moneys  due  on  account  of  injuries  any  indebtedness 
there  may  be  against  my  certificate, ''  is  inconsistent  with  the  theory 
that  the  existence  of  an  indebtedness  forfeited  the  policy.  At  all 
events,  there  are  no  such  strong  and  clear  words  as  require  the 
courts  to  adjudge  that  the  insurer  had  a  right  to  declare  the  policy 
forfeited.  Northwestern  M,  Z.  Ins.  Co,  v.  Hazelett,  105  Ind.  212^ 
R.  c,  55  Am.  Rep.  192;  Franklin  Life  Ins,  Co.  v.  Wallace,  93  Ind. 
71;  Northwestern  M.  L.  Im.  Co,  v.  Little^  56  Ind.  504. 
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The  jadgment  is  reversed,  with  instructions  to  sward  the  appel- 
lant a  new  trials  and  for  farther  proceedings  in  accordance  with 
this  opinion. 

Petition  fw  a  rehearing  overruled. 

NoTB  BT  THB  Rbfobtbb.— In  Wriffhi  ▼.  Jfut.  B&n.  Ltfe  Amtn,  48  Hon, 
61»  dted  in  the  principal  case,  it  was  held  that  a  stipalation  in  a  life  insaranoa 
poUey  not  to  question  the  validity  of  the  policy  after  the  death  of  the  inaared. 
Is  not  against  pnblic  policy,  and  is  valid.  The  coart  say:  "  The  remaining- 
question  is  whether  the  provision  so  oonstraed  contravenes  any  rule  of  publie 
poli<7,  and  is  for  that  reason  void.  The  stipulation  provides  that  the  ▼aliditj 
of  the  poli<7  shall  not  be  questioned  after  the  death  of  the  insured,  and  not 
after  two  years  from  the  date  of  its  Issue.  An  action  for  the  recovery  of  iho 
sum  insurad  not  being  maintainable  until  after  the  death  of  the  insured,  one 
effect  of  the  stipulation,  if  valid,  is  to  prevent  the  insurer  from  interposing  as 
a  defense  the  falsity  of  the  representations  of  the  insured.  But  its  effect  is  not 
to  prevent  the  Insurer  from  annulling  the  contract  upon  the  ground  of  the 
fraudulent  representations  of  the  insured,  provided  an  action  for  that  purpose 
is  brought  in  the  life-Ume  of  the  insured,  and  within  two  years  from  the  date 
of  the  policy.  The  practical  and  intended  effect  of  the  stipulation  Is,  as  held  by 
the  trial  court,  to  create  a  short  statute  of  limitations  In  favor  of  the  insured, 
wlthlQ  which  limited  period  the  insurer  must  test,  if  ever,  the  validity  of  the 
policy.  It  Is  settled  that  a  stipulation  In  a  policy  llmltlhg  the  time  within 
which  an  action  may  be  brought  thereon  is  not  against  public  policy,  and  that 
an  action  begun  after  the  lapse  of  the  stipulated  time  cannot  be  maintained. 
mpt^  V.  .Ana  /n#.  Co.,  80  N.  T.  186;  BcHieh  ▼.  N.  T.  A  Brie  tie.  Co..  80 
K.  T.  546;  Mayor  v.  HamitUm  In$.  €%>.,  89  N.  T.  45;  WiMmon  v.  Firoi  NaL 
Fkv  Im.  Co.,  72  N.  T«  499;  s.  C.  28  Am.  Bep.  166;  RiddMbargor  v.  Hartford 
Int.  Co.,  7  Wall.  886.  If  a  stipulation  shortening  the  period  within  which  the 
statute-  permits  the  Insured  to  enforce  his  rights  in  the  courts  Is  not  against 
public  policy,  it  is  difficult  to  see  upon  what  ground  a  stipulation  shortening- 
the  time  which  the  statute  and  the  rules  of  the  common  law  give  an  Insurer 
to  enforce  its  rights  in  the  courts,  can  be  held  to  contravene  public  policy.  In 
Wood  V.  Jhoarrii,  11  Ezch.  493,  an  action  on  a  life  policy  was  defended  on  tho 
ground  that  It  was  issued  upon  the  express  condition  that  if  any  statement  In 
the  application  was  untrue,  the  policy  should  be  void,  and  that  certain  state- 
ments were  untrue.  The  plaintiff  replied  that  the  defendant  issued  a  pros- 
pectus, which  came  to  the  knowledge  of  the  Insured,  stating  that  all  policies 
were  indisputable,  except  In  cases  of  fraud.  The  defendant  rejoined  that  the 
policy  and  the  application  formed  the  contract,  and  that  the  statement  In  the 
prospectus  was  not  binding;  but  the  court  held  the  rejoinder  bad,  and  tho 
stipulation  binding.  The  stipulation  In  that  case  did  not,  like  the  one  at  bar, 
cut  off  a  defense  based  upon  the  fraudulent  representations  of  the  Insured,  but 
in  another  respect  it  was  broader  than  the  stipulation  under  consideration, 
because  It  absolutely  cut  off  the  insurer's  right  to  litigate  the  validity  of  the 
policy  because  of  the  untruth  of  the  representations,  no  time  being  given  to 
the  insurer  in  which  to  contest  upon  the  ground  that  the  representations  wera 
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untnie.  A  BtipulatioD  like  the  one  under  oonsideration  ought  to  be  an  inoen- 
tive  for  the  insurer  to  exercise  yigilanoe  nnd  good  faith  in  InTestlgatlng  the 
truth  or  falsity  of  the  representations  upon  which  the  policy  is  issued  white 
the  matter  is  fresh.  The  witnesses  are  all  alive,  and  the  exact  truth  can,  if 
ever,  be  ascertained,  and  the  stipulation  prevents  the  insurer  from  lying  by 
and  receiving  the  premiums  during  the  life  of  the  insured,  and  after  his  deatli^'' 
when  the  witnesses  may  be  dead  or  absent,  repudiating  the  policy. 


FSBTICH  v.   MlCHEKES. 
Oil  Ind.  4»J 
Sohooli — reguiaii&nt — reaaofuM&nem. 

A  school  regulation  that  the  doors  shall  be  locked  and  no  soholan  admitted 
during  the  opening  exercises  of  the  morning  session,  a  period  of  fifteen 
minutes,  is  reasonable,  bnt  due  regard  must  be  had  to  the  weather,  and  the 
age,  health  and  comfort  of  the  excluded  pupils. 

The  detention  of  scholars  for  a  short  time  after  the  close  of  seesioos,  for  fault 
or  misconduct,  is  reasonable,  and  even  if  exercised  mistakenly,  it  does  noi 
amount  to  false  imprisonment  unless  malidous. 

ACTION  for  personal  injaries.    The  opinion  states  the  ease. 
The  plaintiff  prevailed  below. 

D.  L.  Wilson,  J.  B.  McFadden  and  L.  P,  Wilson,  for  appellant. 

B.  F\  Love,  0.  J.  Olessner,  B.  K.  Adams,  L.  J.  Hackney,  JET.  O. 
Morrison  and  N.  S.  Bsrryman,  for  appellee. 

NiBLACK,  J.  This  was  an  action  by  Nora  S.  Miohener,  a  minor 
child,  acting  through  Louis  T.  Michener,  her  father  and  next 
friend,  against  William  H.  Fertich  for  alleged  injaries  received 
while  attending  a  pnblio  school  of  which  Fertich  was  the  superin- 
tendent. 

The  complamt  was  in  three  paragraphs.  The  first  charged  that 
the  plaintiff,  during  the  school  year  commencing  in  September, 
1884,  was  a  resident  of  the  city  of  Shelbyville  in  this  State,  and  was 
a  pupil  at  one  of  the  public  schools  of  that  city;  that  on  the  morn- 
ing of  the  23d  day  of  January,  1885,  which  was  an  extremely  cold 
day,  the  plaintiff,  during  school  hours,  repaired  to  the  room  in  the 
public  school  building  in  which  she  was  accustomed  to  reoeiye,  and 
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for  the  purpose  of  receiving  instructioa  from  her  teacher;  that  sh^ 
found  the  doors  of  her  school-room  locked,  by  reason  of  which  she 
was  unable  to  gain  admittance,  and  was  compelled  to  return  to  her 
home  through  snow  and  cold,  which  resulted  in  her  having  both  of 
her  feet  frozen,  and  being  thereby  permanently  injured,  to  her 
great  damage;  that  she  was  so  excluded  from  her  school-room  by 
order  of  the  defendant,  and  that  her  injuries  were  not  in  any  respect 
caused  by  any  fault  or  negligence  on  her  part. 

The  second  paragraph  charged  the  defendant  with  having  on  the 
15th  day  of  January,  1885,  wrongfully  and  unlawfully  restrained 
the  plaintiff  of  her  liberty  for  a  period  of  thirty  minutes. 

The  third  paragraph  charged,  that  on  the  15th  day  of  October, 
1884,  a  certain  rule  for  the  government  of  the  public  school  which 
the  plaintiff  was  attending,  as  in  the  first  paragraph  stated,  was  in 
force  and  was  in  the  following  words:  '^  When  pupils  respectfully 
ask  permission  to  leave  their  room  they  must  be  permitted  to  do  so;  ^ 
that  on  that  day  the  plaintiff,  having  a  pressing  necessity  to  do  so, 
respectfully  asked  permission  to  leave  her  room,  but  that  her^ 
teacher,  acting  under  the  order  of  the  defendant,  refused  such  per- 
mission, by  reason  of  which  she,  the  plaintiff,  was  subjected  to 
great  suffering  and  annoyance,  and  to  consequences  both  repulsiye 
and  humiliating;  and  to  her  great  damage. 

The  defendant  answered: 

First.  That  the  hall  in  the  school-building  leading  to  the  plain- 
tiff's school-room,  and  where  she  entered  the  building  and  remained 
until  leaving  for  home,  was,  on  the  morning  complained  of,  com- 
fortably warmed  by  a  furnace  immediately  under  it;  that  the  daily 
sessions  of  the  school  were  from  8:45  a.  m.  until  ii:45  ▲•  h.,  and 
from  1:15  p.  m.  until  4:15  p.  m.,  which  times  had  been  fixed  and 
notice  thereof  published  by  the  board  of  school  trustees  of  the  city^ 
af  Shelbyville,  and  of  which  the  plaintiff  had  been  fully  informed;, 
that  prior  .to  the  commission  of  the  alleged  grievances  stated  in  the 
first  paragraph  of  the  complaint,  the  plaintiff  had  been  instructed 
by  her  teacher  that  if  she  came  to  school  after  8:45  ▲.  m.  and  before 
9  o'clock  A.  M.,  she  should  remain  in  the  hall  of  the  8chool-bnild-> 
ing,  or  go  into  the  office  of  the  principal  of  the  school,  in  the  same 
building,  and  remain  there  until  the  conclusion  of  the  morning 
eixercises,  which  last  from  ten  to  fifteen  minutes,  and  which  at  no 
tjme  extend  beyond  9  o'clock  a.  h.;  that  the  plaintiff,  on  the  morn- 
ing of  the  day  named  in  said  first  paragraph  of  the  complaint,  came 
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to  the  school-building  after  the  morning  exercises  had  begun,  and 
finding  that  she  was  not  in  time  for  such  exercises,  remained  in  the 
hall,  which  was  then  comfortably  warm,  for  a  period  of  seven  min- 
utes, when  she  left  for  home  of  her  own  accord,  and  without  the 
knowledge  or  consent  either  of  her  teacher  or  of  the  defendant, 
thereby  unnecessarily  exposing  herself  to  the  snow  and  cold;  that 
at  no  time  during  that  morning  was  the  defendant  nearer  than  a 
distance  of  a  half  mile  from  said  school-building;  that  if  thct  plain- 
tiff received  any  injury  on  the  morning  in  question  it  was  by  reason 
of  her  own  fault  and  negligence,  and  not  on  account  of  any  act  or 
omission  of  the  defendant. 

Secondly.  Bepeating  the  substantial  facts  set  up  in  the  first  para- 
graph, but  in  a  different  and  more  condensed  form. 

Thirdly.  That  as  to  the  charge  contained  in  the  second  paragraph 
of  the  complaint,  the  plaintiff  was  never  kept  or  detained  in  the 
school-building,  to  which  reference  has  been  made,  later  then  4:15 
p.  K.,  the  time  fixed  by  the  school  trustees  for  the  closing  of  the 
daily  sessions  of  the  school. 

Fourthly.  In  general  denial 

Issues  were  formed  upon  the  first,  second  and  third  paragraphs 
of  the  answer  by  a  reply  in  denial.  A  trial  resulted  in  a  verdict 
for  the  plaintiff  and  in  a  judgment  on  the  verdict. 
.  This  action  was  avowedly  commenced,  and  this  appeal  is  seem- 
ingly prosecuted,  more  for  the  purpose  of  settling  some  general 
principled  concerning  the  management  of  our  public  schools  than 
on  account  of  the  amonnt  of  damages  actually  involved  in  the  con- 
troversy. 

It  was  shown  by  the  evidence  that  the  school  trustees  of  the  city 
of  Shelbyville,  in  May,  1884,  appointed  Fertich,  the  appellant,  sup- 
erintendent of  the  public  schools  of  that  city  for  the  ensuing  school 
year,  and  that  he  was,  in  connection  with  his  duties  as  such  super- 
intendent, to  perform  some  services  as  a  teacher  in  the  city  high 
school,  if  required  to  do  so;  also  that  such  trustees  had  already 
adopted  and  promulgated  a  system  of  rules  for  the  government  of 
the  public  schools  of  the  city,  nearly  all  of  which  were  read  in  evi- 
dence. 

One  of  these  rales  prescribed  the  time  to  be  occupied  by  the 
daily  sessions  of  the  schools,  which  was  in  substance  as  stated  in 
the  first  paragraph  of  the  answer.  Another  declared  the  right  of 
every  pupil  to  retire  from  the  school-room  when  permission  was  re* 
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spectf  ally  asked,  as  set  out  in  the  third  paragraph  of  the  comphini. 
Others  pertained  to  the  duties  of  teachers,  and  still  others  had  ref- 
erence to  the  powers  and  duties  of  the  superintendent 

The  first  of  this  latter  class  of  rales  was  as  follows: 

''  The  saperintendent  shall  have  the  supervision  of  all  the  schoola 
and  the  general  care  of  all  school  property,  and  act  under  the  ad- 
vice and  direction  of  the  board  of  trustees/' 

The  second  declared  that  ''he''  (the  superintendent)  *' shall  be 
especially  charged  with  the  enforcement  of  the  rales  of  the  board, 
and  be  held  responsible  for  the  general  management  and  discipline 
of  the  school." 

The  third  reqaired  the  superintendent  to  visit  weekly  all  the  de- 
partments of  the  schools  under  his  charge,  and  to  see  that  the  best 
methods  of  instruction  were  adopted. 

The  fourth  required  the  superintendent  to  appoint  meetings  of 
teac^hers  as  often  as  necessary  to  secure  uniformity  of  teaching  and 
.discipline,  and  to  report  to  the  trustees  when  a  teacher  should  be 
foand  to  be  deficient  and  incompetent. 

It  was  further  made  to  appear  that  it  was,  and  had  previously 
been,  the  custom  in  the  school  which  the  appellee  had  been  attend- 
ing, to  devote  the  first  fifteen  minutes  after  meeting  in  the  morn- 
ing to  what  was  termed  the  opening  or  morning  exercises,  which 
consisted  of  prayers,  chants,  singing,  reading,  recitations,  invoca- 
tions and  impressive  short  lessons,  varied  from  time  to  time  in  the 
discretion  of  those  in  the  immediate  chafge  of  the  school;  that  on 
the  morning  of  the  22d  day  of  January,  1885,  the  temperature  of 
the  atmosphere  stood  at  about  IS*'  below  zero,  and  that  on  that 
morning  the  appellee  did  not  reach  the  school-building  until  after 
the  opening  exercises  had  begun;  that  she  found  both  of  the  doors 
leading  to  her  school-room  from  the  hall  of  the  building  locked; 
that  she  tried  both  doors  and  could  not  gain  admission;  that  the 
janitor  of  the  building  invited  her  to  approach  the  register  in  the 
hall,  which  was  apparently  in  reasonably  well*heated  condition, 
and  warm  herself,  but  that  she  declined  under  the  belief  that  she 
was  not  allowed  to  stand  by  the  register  without  first  obtaining  the 
consent  of  her  teacher;  that  she  had  forgotten,  if  she  ever  knew, 
that  she  had  the  right  to  go  into  the  principal's  oflSce  and  to  re- 
main there  until  the  opening  exercises  were  over;  that  she,  after 
remaining  in  the  hall  six  or  seven  minutes,  and  finding  that  her 
feet  were  becoming  quite  numb  and  cold,  left  the  building  and  re* 
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turned  borne;  that  on  her  way  home  her  feet  became  frost-bitten 
or  frozen;  that  in  conseqnence  she  became  lame  and  disabled,  and 
suffered  great  pain  at  times  thereafter. 

It  was  still  further  shown  to  have  been  the  policy  of  the  appel- 
lee's teacher  to  discourage  the  pupils,  so  far  as  practicable,  from 
retiring  from  the  room  during  school  hours,  and  that  the  appellant 
had  concurred  in  that  general  policy,  but  there  was  no  evidence 
tending  to  show  that  he  had  ever  instructed  the  appellee's  teacher 
not  to  permit  her,  or  any  one  else,  to  retire  when  permission  was 
properly  asked;  that  the  class  to  which  appellee  belonged  was  usually 
dismissed  as  early  as  fifteen  minutes  past  three  o'clock  in  the  after- 
noon; that  the  appellee,  in  common  with  other  pupils,  was  some- 
times detained,  or  kept  in,  as  it  was  usually  termed,  for  ten  or  fif -^ 
teen  minutes  after  the  class  was  dismissed,  and  required  to  further 
study  her  lessons  during  that  additional  time;  that  the  appellee 
usuaJly  had  the  impression,  when  she  was  kept  in,  that  it  was  as  a 
penalty  for  having  retired  from  the  room  during  the  day,  but  as  to 
the  extent  to  which  she  was  justified,  if  at  all,  in  receiving  such  an 
impression,  the  evidence  was  confiicting;  that  some  time  in  Octo- 
ber, 1884,  the  appellee  asked  permission  to  retire  from  her  school- 
room, but  that  permission  was  refused  upon  the  ground  that  the 
school  would  elose  for  the  day  in  ten  or  fifteen  minutes;  that  in  con- 
sequence of  su^  refusal,  the  appellee  suffered  annoyance  and  incon- 
venience and  was  subjected  to  shame  and  humiliation  on  her  way 
home,  she  having  aa<  infirmity  which  required  her  frequent  retire- 
ment. 

It  was  also  an  admitted  fact,  that  soon  after  the  commencement 
of  the  school  year  of  1884  and  1885,  the  appellant  directed  the 
teachers  under  his  charge  to  instruct  their  pupils  that  when  anyone 
of  them  should  be  tardy,  that  is,  should  not  arrive  at  the  school 
building  until  after  the  opening  exercises  for  the  day  had  begun,  he 
or  she  should  remain  either  in  the  hall,  or  in  the  principal's  office, 
until  such  exercises  were  over,  and  that  the  instructions  so  to  be 
given  were  to  constitute  a  rule  to  be  observed  in  the  schools  of  the 
city;  and  the  evidence  tended  to  show  that  the  appellee's  teacher 
had  to  some  extent,  and  at  least  in  a  general  way,  instructed  her 
pupils  as  directed. 

One  of  the  teachers  testified  that  when  the  appellant  directed  his 
teachers  as  stated,  he  assigned  as  a  reason  for  ordering  the  promul- 
gation of  such  a  rule,  that  the  character  of  the  opening  exercises 
Vol.  LX  —  90 
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was  sach  that  the  coming  in  of  pupils  daring  their  progress  serioasly 
disturbed  them,  and  that  in  answer  to  an  inquiry  as  to  how  such  a 
rule  could  be  effectively  enforced,  he  said  that  if  he  were  a  teacher 
he  would  not  hesitate  to  lock  the  doors  of  his  room  if  necessary;  and 
the  evidence  further  tended  to  show  that  the  appellee's  teacher  was 
in  the  habit  of  causing  the  doors  of  her  room  to  be  locked  while  the 
opening  exercises  were  being  holden. 

The  appellant  in  his  testimony  admitted  that  he  had  on  one  occa- 
sion, not  specifically  described,  directed  the  doors  of  the  school- 
rooms  to  be  locked,  but  denied  that  he  had  given  any  such  direo- 
tion  at  the  time  the  appellee  was  locked  out,  or  that  he  had  ever 
given  any  general  direction  that  the  doors  should  be  locked  daring 
the  opening  exercises,  and  there  was  no  evidence  tending  to  prove 
that  he  had  ever  actually  given  any  such  general  direction. 

It  was  farther  made  to  appear  that  on  the  morning  during  which 
the  appellee  had  her  feet  frozen,  the  appellant  was  not  at  or  immedi* 
ately  near  the  building  which  the  former  attended,  and  that  the 
latter  was  only  occasionally  at  that  building. 

The  court  gave  to  the  jury  an  elaborate  and  what  seems  to  have^ 
been  a  carof  ally  prepared  series  of  instructions. 

The  sixth  of  the  series  was  as  follows:  '^  What  a  reasonable  rule 
is^  is  a  question  of  law,  and  I  do  not  hesitate  to  declare  a  rule  that 
would  bar  the  doors  of  a  school-house  against  a  little  girl  ten  years 
ef  age,  who  had  coine  one-fourth  of  a  mile  to  school  of  a  cold  winter 
morning,  when  the  earth  was  covered  with  snow,  and  the  thermom* 
eter  registering  18°  below  zero,  exposing  her  to  the  cold,  or  exclad- 
ing  her  from  the  fire,  for  no  other  reason  than  that  she  was  a  few 
minutes  tardy,  is  unreasonable,  and  in  its  practical  operation  little' 
less  than  wanton  cruelty,  and  therefore  unlawful,  and  cannot^ 
justify  the  conduct  of  any  teacher  who  enforces  it,  immaterial  by 
what  school  authority  enacted  or  directed/' 

The  eighth  instruction  told  the  jary  that  **  A  rule  or  regulation 
made  by  a  teacher,  requiring  papils  who  are  tardy  to  remam  m  the 
hall  of  the  building,  outside  of  the  school-room,  during  the  opening: 
religious,  sacred  or  singing  exercises,  to  avoid  interruption  or  con-' 
fusion  incident  to  their  entry  at  such  a  time,  for  the  space  of  fifteen 
minates,  is  a  reasonable  rule  and  lawful,  provided  the  hall  is  com- 
fortable, and  provided  the  hall  is  prepared  to  accommodate  the 
needs  and  comforts  of  the  pupils,,  and  the  doors  may  be  closed  and 
locked  dunng  this  fifteen  minates  if  necessary  to  enforce  observ-. 
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ance  of  the  rule;  bat  if  the  hall  ia  cold  and  uncomfortable  the  rale 
18  not  a  reasonable  one,  and  shoold  not  be  enforced.^ 

When  a  corporation  is  dalj  erected  or  established,  the  law  tacitly 
annexes  to  it  the  power  of  making  suitable  rules,  regulations,  by- 
laws, or  ordinances  for  its  own  government  and  for  the  govern- 
ment of  those  over  whom  it  may  have  jurisdiction  or  control 
While  this  power  of  making  such  rules,  regulations,  by-laws  or 
ordinances,  as  the  case  may  be,  is  usually  conferred  in  direct  terms 
by  the  act  of  incorporation,  it  is  nevertheless  incidental  to  every 
corporation,  whether  municipal  or  private.  1  BL  Com.  476;  1 
Dill.  Mun.  Corp.  (3d  ed. ),  g  308  and  notes. 

All  by-laws  and  ordinances  and  rules  and  regulations  of  the 
same  general  nature  must  be  suitably  adapted  to  the  purposes  for 
which  the  corporation  was  organized,  and  cannot  be  either  incon- 
sistent with  the  general  law  or  the  act  of  incorporation,  or  unrea- 
sonable or  oppressive.  Whether  a  by-law,  or  other  kindred  regula- 
tion, is  reasonable  or  valid,  is  a  question  of  law  for  the  decision  of 
the  court,  and  hence  not  a  question  of  fact  for  the  determination 
of  the  jury.  Dill.  Mun.  Corp.  supra,  §  327;  &reen  v.  Ciiy  of  Iw- 
dianapolis,  22  Ind.  192;  StaU  v.  White,  82  Ind.  278;  s.  c,  42  Am. 
Bep.  496;  Angell  ft  Ames  Corp.,  §  357;  1  Morawetz  Private  Corp., 
§497. 

.  Section  4438,  B.  S.  1881,  which  has  been  in  force  since  March  6, 
1865,  declares  each  civil  township  and  every  incorporated  town  and 
city  of  the  State  to  be  a  distinct  municipal  corporation  for  school 
purposes. 

The  next  succeeding  section  requires  the  common  council  of  each 
city,  and  the  board  of  trustees  of  each  incorporated  town,  respectr 
ively,  to  elect  and  keep  in  office  three  school  trustees,  who  consti- 
tute the  school  board  of  such  city  or  town. 

Section  4444,  which  has  reference  to  township  trustees  as  well  as 
the  trustees  of  cities  and  towns,  provides  that  such  trustees  shall 
have  charge  of  the  educational  affairs  of  their  respective  townships^ 
towns  and  cities,  and  shall  employ  teachers  and  locate  and  estab- 
lish a  sufficient  and  convenient  number  of  schools  for  the  education 
of  the  children  within  their  respective  jurisdictions. 
.  Section  4445  authorizes  the  school  trustees  of  such  incorporated 
towns  and  cities  to  employ  a  superintendent  for  their  schools, 
^^and  to  prescribe  his  duties,  and  to  direct  in  the  dischi^rge  of  the 
same.'' 
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Gonstriiing  these  general  statutory  provisions  in  connection  with 
the  incidental  powers  of  corporations  to  which  we  have  referred, 
this  court  has  frequently,  either  expressly  or  impliedly,  held  that 
the  various  school  boards  and  other  educational  authorities  of  the 
'State  have  the  power  to  adopt  appropriate  rules  and  regulations  for 
the  government  of  the  schools  under  their  control,  and  that  wnen 
so  adopted  such  rules  and  regulations  are  analogous  to  by-laws  and 
ordinances,  and  are  tested  by  the  same  general  principles.  Dan* 
enjioffer  v.  iStaU^  69  Ind.  295;  s.  o.,  35  Am.  Rep.  216;  State  v. 
White^  supra;  State y.  Webber,  lOa  Ind.  31;  8.  c„  58  Am.  Hep.  30. 

The  accepted  doctrine  is,  that  the  general  power  to  take  charge 
of  the  educational  affairs  of  a  district  or  pi-escribed  territoiy  in- 
cludes the  power  to  make  all  reasonable  rules  and  regulations  for 
the  discipline,  government  and  management  of  the  schools  within 
the  district  or  territory.  Thompson  v.  Beaver,  63  111.  353;  Roberts 
y.  City  of  Boston,  5  Gush.  198;  Sherman  v.  Charlestoion,  8  Gush. 
160;  People  v.  Medical  Society,  24  Barb.  570;  SpiUer  v.  Wobum, 
12  Allen,  127;  Hodgkins  v.  Rockport,  105  Mass.  475;  State  v.  Bur^ 
ton,  45  Wis.  450;  8.  c,  30  Am.  Eep.  706;  Ferrttery.  TyJer,  48  Vt 
444;  8.  c,  21  Am.  Rep.  133. 

But  this  does  not  imply  that  all  the  rules,  orders  and  regulations 
for  the  discipline,  government  and  management  of  the  schools 
shall  be  made  a  matter  of  record  by  the  school  board,  or  that  every 
act,  order  or  direction  affecting  the  conduct  of  such  schools  shall 
be  authorized  or  confirmed  by  a  formal  vote.  No  system  of  rules 
however  carefully  prepared  can  provide  for  every  emergency,  or 
meet  every  requirement.  In  consequence,  much  must  necessarily 
be  left  to  the  individual  members  of  the  school  boards,  and  to  the 
superintendents  of,  and  the  teachers  in  the  several  schools.  Rus- 
sell  y.  Lynnfield,  116  Mass.  365. 

It  follows  that  any  reasonable  rule  adopted  by  a  superintendent, 
or  a  teacher  merely,  not  inconsistent  with  some  statute  or  some  other 
rule  prescribed  by  higher  authority,  is  binding  upon  the  pupils. 

In  the  present  case,  the  rule  requiring  the  appellant  to  visit 
weekly  all  the  schools  under  his  charge  and  to  see  that  the  best 
methods  of  instruction  were  adopted,  and  which  was  read  in  evi- 
dence, necessarily  conferred  upon  him  authority,  if  authority  had 
otherwise  been  wanting,  to  order  and  promulgate  such  additional 
rules  as  the  best  interests  of  the  schools  might  seem  to  reqtiire, 
within  the  limits  to  which  all  such  rules  may  extend. 
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As  applicable  to  the  strocture  and  eitnation  of  the  achool-baild- 
ing  which  the  appellee  attended,  and  to  the  paipoaes  designed  to 
be  accomplished  by  it,  the  rale  requiring  tardy  pnpils  to  remain 
either  in  the  hall  or  in  the  principal's  office  nntil  the  opening  exer- 
cises were  oyer,  was  a  reasonable  mle,  and  one  to  which,  as  an 
abstract  regulation,  no  serious  objection  can  be  nrged. 

Tardiness  is  a  recognized  offense  against  the  good  order  and 
proper  management  of  all  schools.  Burdick  y*  Babcoek,  31  lowa^ 
562.  A  tardy  pupil  ought  not  therefore  to  complain  of  some  in- 
conyenience  or  annoyance  at  having  to  remain  in  some  other  part 
of  the  building  for  the  short  period  of  time  required  to  complete 
the  opening  exercises.  But  the  manner  of  enforcing  such  a  rule 
may,  as  in  this  case,  cause  a  yery  different  question  to  be  presented. 
2  Dill.  Ifun.  Corp.,  g  950. 

In  the  enforcement  6f  all  rules  for  the  goyemment  of  a  sohool, 
due  regard  must  be  had  to  the  health,  comfort,  age  and  mental  as 
well  as  physical  condition  of  the  pupils,  and  to  the  cireumstanees 
attending  each  particular  emergency. 

More  care  ought  to  be  observed  in  looking  after  the  oomfort  of 
pnpik,  and  especially  those  of  tender  age,  in  extremely  cold 
weather  than  when  the  atmosphere  is  nearer  a  mean  temperature. 
Pupils,  known  to  have  some  mental  or  physical  infirmity,  may  re- 
quire some  relaxation  in  the  strict  enforcement  of  sudi  rules  as 
against  them. 

No  rule,  however  reasonable  it  may  be  in  its  general  application, 
onght  to  be  enforced  when  to  enforce  it  will  inflict  actual  and  un- 
necessary suffering  upon  a  pupiL  Bules  are  often  adopted  inflict- 
ing a  penalty  for  absence  from  school  without  proper  or  some  pre- 
scribed leave,  and  rules  'of  that  class  have  always,  so  far  as  our 
information  extends,  been  held  to  be  reasonable  and  sometimes 
necessary  school  regulations,  and  yet  such  rules  could  not  be  law- 
fully enforced  against  a  pupil  detained  from  school  by  sickness,  a 
violent  storm,  a  death  in  the  family,  or  any  physical  disability  to 
attend. 

A  school  regulation  must  therefore  be  not  only  reasonable  in  it- 
self, but  its  enforcement  must  also  be  reasonable  in  the  light  of  ex- 
isting circumstances.  The  habit  of  locking  the  doors  of  the  school- 
room during  the  opening  exercises  observed  by  the  appellee's 
teacher  was  not  an  unreasonable  enforcement  of  the  rule  under  con- 
sideration, in  moderate  weather  and  nnder  ordinary  circumstances. 


tl8  ■     INDIANA, 


^^•^^••^■AAa 


Feitlch  ▼.  Michener. 


Bat  to  lock  the  doors  on  an  extremely  and  unasually  cold  morning, 
witbont  causing  special  care  and  attention  to  be  given  to  the  com* 
fort  of  snch  pnpils  as  might  thereby  be  required  to  remain  in  some 
other  part  of  the  building,  was  undoubtedly  both  an  unreasonable 
and  a  negligent  and  hence  an  improper  enforcement  of  the  rule. 

With  these  general  principles  in  view,  neither  one  of  the  instruc- 
tions hereinaboye  set  out  can  be  sustained.  They  both  utterly  con« 
founded  the  reasonableness  of  the  rule  to  which  they  evidently  re« 
ferred  as  an  abstract  and  general  regulation,  with  its  improper  and 
unreasonable  enforcement,  and  in  effect  submitted  to  the  jury 
the  reasonableness  of  the  rule  as  a  hypothetic  question,  dependent 
upon  the  existence  or  non-existence  of  certain  enumerated  facts. 
In  other  words,  they  both  made  the  question  of  the  validity  of  the 
rule  one  of  mixed  law  and  fact  to  be  determined  by  the  jury,  in- 
stead of  a  question  of  law,  as  it  really  was,  for  the  decision  of  the 
court. 

i  The  court  also  instructed  the  jury  to  the  effect  that  if  the  appel- 
lee was  at  any  time  detained  in  the  school-room  for  a  period  of  ten 
or  fifteen  minutes  after  her  class  was  dismissed,  as  a  penalty  for 
having  asked  leave  to  retire  and  having  retired  from  the  room  dur- 
ing school  hours,  such  detention  was  a  false  imprisonment,  and  that 
a  teacher  who  might  refuse  to  permit  a  pupil  to  retire  from  the 
school-room,  in  accordance  with  the  rule  set  out  in  the  third  para- 
graph of  the  complaint,  would  be  liable  for  whatever  damages 
thereby  resulted  to  the  pupil. 

In  our  view  of  the  principles  underlying  this  case,  that  instruc- 
tion was  also  erroneous.  Snch  a  detention  after  the  rest  of  the  class 
was  dismissed  may  have  been  unjust,  in  the  particular  instance,  as 
well  as  in  a  general  sense,  to  the  appellee,  and  it,  as  well  as  the 
refusal  of  permission  to  retire,  may  have  been  a  violation  oi  the  spirit 
of  the  rule  referred  to;  but  upon  the  hypothesis  stated  in  the  instruc- 
tion, the  detention  did  not  amount  to  a  false  imprisonment,  and  the 
refusal  of  permission  to  retire  did  not  constitute  a  cause  of  action 
against  the  teacher. 

The  recognized  doctrine  now  is,  that  a  school  oflScer  is  not  pei^ 
sonally  liable  for  a  mere  mistake  of  judgment  in  the  government  of 
his  school.  To  make  him  so  liable  it  must  be  shown  that  he  acted 
in  the  matter  complained  of  wantonly,  willfully  or  maliciously. 
Cooper  V.  McJunkin,  4  Ind.  290;  Gardner  v.  Slats,  4  Ind.  632; 
Panenhoffer  v.  State,  79  Ind.  75;  Elmore  v.  Overton,  104  Ind.  548; 
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8.  c,  54  Am.  Bep.  343;  Churchill  y.  FewkeSy  13  Bradw.  520;  Mc- 
(hrmich  y.  Burt^  95  111.  263;  s.  c.^  35  Am.  Bep.  163;  Barman  y. 
tappendm,  1  Bast,  555;  Dritt  y.  Snodgras^f,  6G  Mo.  286;  8.  c,  27 
Am.  Rep.  343. 

The  instmctioii  oonseqaently  fell  short  of  telling  the  jury  all  that 
was  necessary  to  establish  a  liability  for  either  the  detention  or  the 
refusal  referred  to  by  it. 

The  detention  or  keeping  in  of  pnpils  for  a  short  time  after  the 
rest  of  the  class  has  been  dismissed^  or  the  school  has  closed,  as  n 
penalty  for  some  miscondact,  shortcoming  or  mere  omission,  has 
been  yery  generally  adopted  by  the  schools,  especially  those  of  the 
lower  grade,  and  it  is  now  one  of  the  recognized  methods  of  enforc-^ 
ing  discipline  and  promoting  the  progress  of  the  pnpils  in  the  com- 
mon schools  of  the  State.  It  is  a  mild  and  non-aggressiye  method 
of  imposing  a  penalty,  and  inflicts  no  disgrace  upon  the  pupil.  The 
additional  time  thus  spent  in  studying  bis  lessons  presumably  inures 
to  the  benefit  of  the  pupiL  Howerer  mistaken  a  teacher  may  be 
as  to  the  justice  or  propriety  of  imposing  such  a  penalty  at  any  par- 
ticular time,  it  has  none  of  the  elements  of  false  imprisonment  about 
it,  unless  imposed  from  wanton,  willful  or  malicious  motives.  In 
the  absence  of  such  motives,  such  a  mistake  amounts  only  to  an 
error  of  judgment  in  an  attempt  to  enforce  discipline  in  the  school, 
for  which,  as  has  been  stated,  an  action  will  not  lie.  And  in  this 
connection  it  is  perhaps  proper  to  say  that  there  is  nothing  in  the 
evidence,  aa  we  construe  it,  tending  to  show  that  the  appellee's 
teacher  was  actuated  by  wantonness,  wilfulness  or  malice  in  any  of 
the  alleged  wrongs  of  which  the  appellee  has  complained.  As  there 
was  a  failure  of  proof  as  against  the  teacher,  the  necessary  inference 
is  that  the  evidence  was  insufficient  to  establish  a  cause  of  action 
against  the  appellant.  As  to  what  constitutes  a  reasonable  rule  for 
the  government  of  a  school,  see  the  case  of  Burdick  v.  Babcack,  31 
Iowa,  563,  above  cited. 

The  judgment  is  reversed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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Statb  v.  Thomas. 

(lU  Ind.  U5.) 
TFiifMaf — order  of  Mdtuion — dUobodienee — Effect  oi^  pmrii^* 


"Wliere  the  oonit  ordered  the  witnesses  to  be  excluded,  a  party  mukj  not  be 
deprived  of  the  testimony  of  one  wbo  was  present  throughout  the  trial, 
where  it  was  not  known  to  the  party  or  to  him  that  he  was  to  be  a  Tiltnnsn, 
and  his  presence  had  not  been  prooured  by  the  party  or  his  counaeL 

riIHE  opinion  states  the  case* 

(7.  A,  Korhly  and  W.  0.  fbrd,  for  appeUant. 
jr.  (?.  Leland  and  S.  B.  Leiand,  for  appellee. 

Elliott,  J.  The  principal  qaestion  in  this  case  is  ttias  presented 
by  the  record:  ''The  plaintiff  called  William  Johnson,  a  com- 
petent witness  of  fall  age,  to  the  stand,  who  was  thereapon  dnly 
sworn  by  the  clerk.  Thereapon  the  defendant  asked  the  witness  < 
the  following  preliminary  qaestion:  'Were  yoa  present  in  the 
coart-room  daring  the  examination  of  the  witoesses,  and  did  yoa 
hear  their  testimony?'  and  the  witness  answered,  'yes,  bat  I  did 
not  know  I  was  to  be  a  witness.'  The  defendant  thereapon  objected 
to  the  examination  of  said  witness  on  the  following  groands: 
Becaase  the  coart,  at  the  commencement  of  the  trial,  ordered  a 
separation  of  the  witnesses  on  both  sides,  and  sent  them  oat  of  the 
room,  and  this  witness  was  present  and  heard  the  evidence.  There- 
apon the  plaintiff,  by  C.  A.  Korbly,  stated  to  the  coart  that  the 
plaintiff  did  not  know  that  said  William  Johnson  was  or  woald  be 
a  witness  in  the  canse,  or  that  he  knew  any  thing  of  the  facts  which 
the  plaintiff  would  now  propose  to  prove,  until  after  the  preceding 
witness,  William  Brown,  had  concluded  his  testimony,  at  which 
time  he  was  informed  by  a  member  of  the  bar,  not  eng^iged  in  the 
cause,  that  William  Johnson  would  be  a  good  impeaching  witness 
against  David  Francis,  and  that  William  Johnson  was  not  present 
in  disobedience  of  the  order  of  the  court." 

It  appears  from  the  statement  we  have  copied  from  the  record 
that  neither  Johnson  nor  the  relatrix  was  in  fault,  for  it  was  not 
known  to  either  when  the  order  was  made  that  he  would  be  called 
as  a  witness. 
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Ab  it  is  affirmatiyely  shown  that  Johnsons  presence  was  not  by 
the  procurement  or  connivance  of  the  relatrix,  nor  attributable  to 
any  fault  or  neglect  on  her  part  or  that  of  her  counsel,  the  trial 
court  erred  in  refusing  to  permit  him  to  testify.  It  has  been  ex- 
pressly decided  in  two  recent  cases,  that  where  the  party  is  entirely 
free  from  fault,  the  testimony  of  a  witness  who  disobeys  an  order 
of  the  court  cannot  be  excluded.  Davis  v.  Byrd^  94  Ind.  525; 
Burh  v.  Andxs,  98  Ind.  59. 

In  the  first  of  these  cases  the  question  was  closely  examined  and 
many  authorities  cited.  We  there  said:  ''We  hold  the  true  rule 
to  bo  this:  Whore  a  party  is  without  fault,  and  a  witness  disobeys 
an  order  directing  a  separation  of  witnesses,  the  party  shall  not  be 
denied  the  right  of  having  the  witness  testify,  but  the  conduct  of 
the  witness  may  go  to  the  jury  upon  the  question  of  his  credibility. '' 
We  quoted  from  eminent  text-writers  like  expressions  of  the  rule, 
and  cited  the  decisions  of  many  courts.  Our  conclusion  on  a  second 
examination  of  the  question  is  that  the  English  author  there  re- 
ferred to  was  right  in  saying:  ''  But  it  seems  to  be  now  settled, 
that  the  judge  has  no  right  to  reject  the  witness  on  this  ground, 
however  much  his  willful  disobedience  of  the  order  may  lessen  the 
Talue  of  his  evidence.''    2  Taylor  Ev.  1210. 

In  another  text-book  a  very  thorough  review  of  the  authorities 
was  made,  and  it  was  said:  ''But  it  may  now  be  considered  as 
settled,  that  the  circumstance  of  a  witness  having  remained  in  court 
is  disobedieice  to  an  order  of  withdrawal,  is  not  a  ground  for  re- 
jecting his  evidence,  and  that  it  merely  affords  matter  of  observa- 
tion.''   2  PhiU.  Ev.  (5th  Am.  ed.)  744. 

Mr.  Bishop,  with  his  usual  vigor,  thus  states  the  doctrine:  ''  On 
the  other  hand,  if  the  party  was  without  fault,  the  judge  has  no 
right  to  punish  his  innocence  by  depriving  him  of  his  evidence,  and 
ruin  him  at  the  will  of  a  witness.  The  testimony  should  b6 
admitted,  subject  to  observation  to  the  jury.  Such  is  the  law  in 
principle."    1  Bish.  Grim.  Proa,  §  1191. 

[Omitting  minor  points.] 

Judgment  r^v^rsed* 
V0L.LX  — 91 
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AXIOK  y.  BUTLEB. 

(Ul  Ind.  078.) 

Intniiranee — to  creditor  — iiUereit. 

A  debtor  owing  $600  had  his  iife  insured  for  the  benefit  of  his  creditor  in  the 
sum  of  (2,000,  the  creditor  paying  all  the  expenses,  premiams  and  asncw 
ments.  It  was  agreed  that  if  the  debtor  paid  the  debt  and  the  expense  of 
the  insurance,  the  policy  should  be  made  oyer  to  him.  He  died  in  about 
two  years,  without  baring  paid  any  thing.  The  creditor  received  the 
amount  of  the  insurance.  ffM,  that  the  debtor's  administrator  could  not 
recover  the  surplus  from  him.    {See  note,  p.  720.) 

ACTION  to  recover  insarance  money.     The  opinion  states  the 
case.     The  plaintiff  had  jadgment  below. 

J.  Overmyer,  for  appellant. 

T.  C.  Baichelor,  for  appellee. 

MiTOHBLLy  J.  Suit  by  Bntler,  administrator  of  the  estate  of 
Frazee,  deceased,  against  Amick,  to  recover  part  of  the  amonnt 
which  the  latter  received  on  a  policy  of  life  insurance  which  had 
been  effected  on  the  life  of  the  plaintiff's  decedent. 

The  facts  most  favorable  to  the  plaintiff's  theory  are  comprised 
in  the  following  statement:  On  the  23d  day  of  March,  1877, 
Decatur  M .  Frazee  was  indebted  to  Amick  in  the  sum  of  aboat 
t600.  By  agreement  with  Amick,  Frasee  made  an  application  to 
the  U.  B.  Matnal  Aid  Society  of  Pennsylvania,  a  mutual  life  insur- 
ance company,  for  membership  in  that  society.  Upon  due  examin- 
ation he  was  admitted  as  a  member,  receiving  a  certificate  in  which 
Amicky  his  heirs  and  assigns,  were  designated  as  the  beneficiaries, 
and  were  to  become  entitled  upon  the  death  of  Frazee  to  t:2,000, 
upon  condition  that  the  terms  and  conditions  of  the  certificate  of 
membership  should  be  complied  with.  Amick  was  designated  in 
the  application  and  in  the  certificate  of  membership  as  a  creditor. 
The  amonnt  of  the  indebtedness  was  erroneously  stated  in  the 
application  at  $'^50.  The  proof  showed  that  it  was  about  $600. 
All  the  expenses  incident  to  the  issuance  of  the  certificate,  and  ail 
the  annual  payments  and  assessments  stipulated  in  the  certificate 
of  membership  to  be  paid  by  Frazee,  were  to  be  and  were  paid  by 
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Amick.  At  the  time  the  policy  was  issued  it  was  orally  agreed  that 
if  Frazee  should  at  any  time  thereafter  pay  his  iudebtedness,  and 
reimburse  Amick  for  the  cost  of  obtaining  the  policy  and  carrying 
the  insurance,  the  latter  would  turn  o?er  the  policy  to  the  former. 

On  the  19th  day  of  April,  1879,  Frazee  died  without  having  paid 
any  part  of  his  debt,  and  without  having  paid  any  part  of  the  cost 
of  procuring  and  continuing  in  force  the  certificate  of  membership. 

The  society,  upon  due  proof  of  the  death  of  Frazee,  paid  to 
Amick  about  $1,963,  in  discharge  of  its  liability  upon  the 
certificate.  After  deducting  the  amount  of  the  indebtedness 
and  the  sums  advanced  for  the  insurance,  it  was  found  that  there 
remained  of  the  sum  received  from  the  society  $1,259.58,  which 
the  administrator  of  Frazee  had  demanded  from  Amick.  The 
latter  having  refused  payment,  the  court  gave  judgment  in  favor  of 
the  administrator  for  the  amount. 

The  propriety  of  the  conclusion  of  the  learned  court  on  the  fore- 
going facts  involves  all  the  questions  in  the  record. 

In  support  of  the  judgment  so  given,  it  is  contended  that  the 
right  of  a  creditor  in  the  proceeds  of  a  policy  of  insurance  upon  the 
life  of  his  debtor,  is  limited  to  the  amount  of  the  debt  and  neces- 
sary expenses  on  account  of  which  the  insurance  was  taken  out  and 
maintained*  When  the  debt  and  expenses  are  extinguished,  the 
argument  is,  the  excess  belongs  to  the  legal  representative  of  the 
deceased  debtor,  and  may  be  recovered  from  the  creditor,  to  whom 
payment  has  been  made,  as  money  had  and  received  to  the  use  of 
the  debtor's  representative. 

This  conclusion  is  predicated  upon  the  rule,  the  effect  of  which 
is  that  one  having  no  insurable  interest  in  the  life  of  another  may 
not  by  means  of  insurance  speculate  upon  the  life  of  the  person 
iiisured.  The  insurable  interest  cannot,  it  is  contended,  exceed  the 
amount  of  the  debt;  hence  the  person  obtaining  the  insurance  must 
account  for  the  excess. 

Upon  considerations  of  public  policy,  the  general  rule  has  long 
prevailed  that  insurance  taken  out  and  obtained  by  one  upon  the 
life  of  another,  in  whose  life  the  person  procuring  the  insurance 
had  at  the  time  no  insurable  interest,  is  invalid.  Elkhart^  eie., 
Am^u  v.  Houghton,  103  Ind.  286;  s.  o.,  53  Am.  Rep.  514;  Oonti- 
nental  Life  Ins.  Co.  y.  Volgor,  89  Ind.  572;  s.  o.,  46  Am.  Rep.  185. 

A  policy  taken  upon  the  life  of  another,  for  speculative  purposes 
merely,  is  regarded  as  nothing  more  than  a  wager  on  the  life  of  the 
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person  insured.  Sach  a  transaction  is  assigned  a  place  in  the  cata- 
logae  of  gambling,  and  is  justly  condemned  by  the  law.  Ru$e  v. 
Mutual  BeneJU,  etc.,  Go.,  23  N.  Y.  516;  Brockway  y.  Mutual  Ben- 
efit, etcy  Co.,  9  Fed.  Bep.  249;  Bliss  Life  Ins.,  §  9. 

No  one  can  haye  the  benefit  of  an  insurance  effected  by  himself 
upon  the  life  of  anotheir,  unless  he  has  an  insurable  interest  in  the 
life  insured. 

Where  money  has  been  collected  upon  a  policy  which  had  its  in- 
ception in  a  scheme  of  mere  speculation  upon  the  life  of  the  per- 
son who  is  the  subject  of  insurance,  or  where  insurance  is  taken 
out  by  a  debtor  as  a  security  for  the  benefit  of  his  creditor,  the  ex- 
pense of  procuring  and  continuing  the  policy  being  borne  by  the 
former,  the  authorities  justify  the  conclusion  in  either  case  that 
the  amount  collected,  less  the  debt  secured  or  the  sums  adyanoed 
in  obtaining  and  keeping  the  policy  in  force,  may  be  recoyered  by 
the  personal  representatiyes  of  the  person  insured.  Gilbert  y.  Moose, 
104  Penn.  St.  74;  s.  c,  49  Am.  Bep.  570;  Gammack  y.  Lewis,  15 
Wall.  643;  Page  v.  Bumstine,  102  U.  S.  664;  Warnock  v.  Davis, 
104  U.  S.  775;  Button  v.  Willner,  52  N.  Y.  312;  Drysdale  y.  Pig- 
gott,  8  DeGex,  M.  &  G.  546;  Lea  y.  Hinton,  5  DeOex,  M.  &  G.  823. 

In  case  the  policy  originates  in  a  transaction  which  the  law  con- 
demns, or  where  the  debtor,  haying  taken  insurance  on  his  own 
life,  at  his  own  expense,  merely  pledges  the  policy  as  a  security  for 
an  existing  debt,  the  holder,  whether  by  assignment  or  otherwise, 
who  receiyes  the  entire  proceeds,  will  be  regarded  as  a  trustee  of 
the  representatiyes  of  the  insured  for  the  amount  receiyed,  less  the 
amount  of  his  debt,  or  the  sum  adyanoed  on  the  policy.  American 
Life,  etc.  Go.  y.  Robertshaw,  26  Penn.  St.  189;  Matthews  y.  Shee- 
ban,  69  N.  Y.  585. 

Thus  in  Bruce  y.  Garden,  5  Gh.  App.  32,  the  language  of 
Lord  Hathsblbt  is :  ''  The  court  requires  distinct  eyidenoe  of  a 
contract — that  the  creditor  has  agreed  to  effect  a  policy,  and  that 
the  debtor  has  agreed  to  pay  the  premiums,  and  in  that  case  the 
policy  will  be  held  in  trust  for  the  debtor. '^ 

The  case  under  consideration  is  not  within  the  facts,  and  hence 
is  not  goyemed  by  the  principles  which  ruled  the  cases  aboye  men- 
tioned. 

Thia  is  a  case  in  which  a  debtor,  presumably  at  the  sotidtaiion 
of  his  creditor,  effected  an  insurance  on  his  own  life  for  the  benefit 
of  his  creditor,  the  latter  being  designated  in  the  policy  as  ther 
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beneficiary,  and  agreeing  to  pay  the  expense  of  effecting  the  insur- 
ance and  of  keeping  the  policy  in  force.  It  was  also  agreed  that 
the  debtor  might  at  any  time  pay  the  debt  and  reimbarse  the  cred- 
itor for  oatlays  in  effecting  and  maintaining  the  insurance,  and 
thereby  eiltitle  himself  to  an  assignment  of  the  policy.  It  has 
never  been  seriously  questioned  but  that  a  person  may  insure  his 
own  life,  and  by  the  terms  of  the  policy  appoint  another  to  receire 
the  money,  upon  the  event  of  the  death  of  the  person  whose  life 
is  insured;  or  having  taken  a  policy,  valid  in  its  inception,  that 
he  may  in  good  faith  assign  his  interest  in  such  policy  as  in  any 
other  chose  in  action.  Unison  v.  MerrifiMy  51  Ind.  ^;  s.  o.,  19 
Am.  Bep.  722;  Franklin  Life  Ins.  Co.  v.  Sefion,  53  Ind.  380; 
Ashley  v.  Ashhy,  3  Sim.  149;  Mutual  Life  Ins.  Co.  v.  AUen^  138 
Mass  24;  Clark  v.  Alhn,  11  B.  I.  439;  s.  a,  23  Am.  Bep.  496. 
See  also  note  to  Clark  v.  Allen^  supra;  17  Am.  Law  Beg.  86;  N. 
T.  Mut.  Life  Ins.  Co.  v.  Armstrong^  117  U.  8.  591;  Archibald  v. 
Mutual  Life  Ins.  Co.,  38  Wis.  542;  Eckel  v.  Rennsr,  41  Ohio  St 
232. 

In  either  case  the  essential  point  is  that  the  transaction,  be  hona 
fidSy  and  not  merely  a  cover  for  obtaining  wagering  or  merely  specu- 
lative insurance,  and  a  device  to  evade  the  law.  Provideniy  etc,  Co. 
V.  Baum,  29  Ind.  236;  Olmsted  v.  Keyes,  85  N.  Y.  593;  Campbell  v. 
New  England  M.  L.  Ins.  Co.,  98  Mass.  381;  Connecticut  Mut.  Life 
Ins.  Co.  V.  Schaefer,  94  TT.  S.  457;  Guardian  M.  L.  Ins.  Co.  v. 
Ilogan,  80  111.  35;  s.  c,  22  Am.  Bep.  180;  Murphy  v.  Red,  64 
Miss.  614;  8.  c,  58  Am.  Bep.  855;  Cunningham  v.  Smith,  70 
Penn.  St.  450. 

The  cases  which  hold  invalid  the  taking  or  assignment  of  insur- 
ance policies  turn  upon  the  fact  that  in  each  case  the  transaction 
was  found  to  be  merely  colorable,  and  a  scheme  to  obtain  speculative 
insurance.  Franklin  Life  Lis.  Co.  v.  Hazzard,  41  Ind.  116;  s.  o., 
13  Am.  Bep.  813;  Cammack  v.  Lewis,  supra;  Warnock  v.  Davis, 
tupra. 

Where  the  person  whose  life  is  insured  is  the  real  contracting  party, 
and  continues  to  pay  the  premiums,  it  is  of  no  consequence  that  the 
beneficiary,  or  appointee  in  the  policy,  has  no  insurable  interest  in 
the  life  of  the  insured.  In  such  a  case  the  policy  is  valid  in  any 
event,  and  if  the  beneficiary  or  assignee  be  a  creditor,  and  holds  the 
policy  as  a  security  merely,  he  will  be  a  trustee  for  the  excess,  as  is 
any  other  creditor  who  holds  securities  for  a  debt.     In  case  how- 
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eyer  the  party  insured  is  only  nominally  the  contracting  party, 
while  the  beneficiary  named  in  the  policy,  or  the  assignee,  has  in 
reality  procured  the  insurance,  and  paid  the  premiums,  then  in 
order  that  the  transaction  may  be  taken  out  of  the  category  of  wager- 
ing contracts,  the  beneficiary  must  hare  had  an  insurable  interest  of 
a  pecuniary  character,  or  of  that  nature,  either  present  or  prospect- 
ive, at  the  time  the  policy  had  its  inception.  A  policy  so  taken  is 
the  property  of  the  beneficiary,  who  occupies  in  that  event  no  trust 
relation  to  the  debtor.     Hine  &  Nichols  Life  Ins.  75. 

That  a  creditor  has  an  insurable  interest  in  the  life  of  his  debtor 
has  never  been  controverted.  It  is  universally  allowable  that  a  cred- 
itor may  in  good  faith  take  insurance  upon  the  life  of  his  debtor, 
either  by  procuring  a  policy  in  which  he  is  designated  as  the  bene- 
ficiary, or  by  assignment.  We  know  of  no  authority  to  the  contrary 
of  this.  While  this  is  trne,  the  amount  of  the  insurance  obtained 
must  bear  some  just  proportion  to  the  debt,  or  the  extent  of  the 
obligation  assumed  by  the  beneficiary,  and  the  probable  contingencies 
attending  the  future  maintenance  of  the  policy.  The  circumstancea 
must  be  such  as  not  to  raise  the  presumption  that  the  transaction 
on  its  face  was  a  mere  speculation. 

As  was  said  by  the  learned  judge  in  Fbx  v.  Penn.  M,  L.  In$.  Co., 
4  Big.  L.  &  A.  ins«  Sep.  458:  '^  If  a  man  should  owe  me  $10,  I  can- 
not go  and  insure  his  life  to  the  extent  of  $10,000.''  Mowry  v. 
HmaeLife  Ins.  CSo.,  9  &  L  346. 

The  policy  cannot  however  be  limited  to  the  amount  of  the 
debt.  If  it  were  otherwise  the  creditor  would  inevitably  be  com- 
pelled to  lose  whatever  sums  he  might  be  required  to  pay  in  effect- 
ing the  insurance  and  paying  premiums. 

The  beneficiary  takes  the  chances  of  all  fature  contingencies, 
including  the  continued  solvency  of  the  company;  or  if  it  be  a  com- 
pany in  which  the  fund  is  to  be  accumulated  by  assessments  upon 
the  members,  that  a  sufficient  number  will  continue  therein  to  pay 
the  debt  and  reimburse  him  for  his  advances. 

No  general  rule  applicable  to  all  cases  can  be  laid  down,  except 
that  the  interest  must  be  of  a  substantial  character,  and  such  as^ 
under  all  the  circumstances,  to  take  from  the  transaction  the  suspi- 
cion of  mere  wagering.  OonneettctU  Mutual  Life  Ins*  Oo.  v.  Lucks, 
108  U.  S.  498. 

In  the  case  before  us  the  application  for  membership  shows  that 
the  person  whose  life  was  insured  was  within  a  few  months  of  forty- 
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nine  years  old,  and  in  good  health.  The  certificate  of  membership 
required  the  payment  of  tl6  into  the  treasury  of  the  society  the  first 
year,  tlO  annually  for  the  ensuing  four  years,  and  $4  annually  there^ 
after  during  the  life-time  of  the  member,  besides  paying  into  the 
treasury,  upon  the  death  of  each  member,  his  pro  rata  mortality 
assessment.  In  consideration  of  the  agreement  to  comply  with  these, 
among  other  conditions,  the  society  agreed  to  pay  the  beneficiary 
named,  absolutely,  upon  the  death  of  the  member,  the  sum  of  t2,000« 
In  the  language  of  the  court  in  Bevin  t.  Connecticut  Mutual  Life 
Ins.  Co.,  23  Conn.  244:  '*  All  the  books  hold  this  to  be  a  sufficient 
interest  to  sustain  a  policy  of  insurance.  *  *  *  The  policy  must, 
we  think,  be  held  to  be  a  valued  policy."  See  note  to  Currier  t. 
Cdniinental  Life  Ins.  Co.,  52  Am.  Bep.  184.  The  transaction  being 
thus  relieved  from  any  features  of  a  merely  speculatiye  character, 
the  policy  rested  an  absolute  right  in  the  beneficiary  named  therein 
to  oollect  from  the  society  upon  the  death  of  the  member  the  full 
amount  stipulated  to  be  paid,  and  the  amount  thus  collected  became 
the  property  of  the  beneficiary,  unless  the  parol  agreement  to  turn  the 
policy  over  to  the  debtor  upon  the  conditions  already  stated  affected 
the  creditor  with  an  enforceable  trust  in  favor  of  the  personal  repre* 
sentative.  We  can  discover  no  principle  upon  which  a  trust  can  be 
maintained  in  the  absence  of  any  offer  by  the  debtor  in  his  life-time  to 
pay  the  debt  and  reimburse  the  creditor  for  his  advances.  The  right 
to  the  insurance  vested  absolutely  in  the  beneficiary  as  soon  as  the 
contract  of  insurance  was  consummated.  ''  The  moment  this  policy 
was  executed  and  delivered,  it  became  property,  and  the  title  to  it 
vested  in  some  one.  It  will  not  be  claimed  that  it  vested  in  the  person, 
whose  life  was  insured.  It  must  have  vested  then  in  all  or  in  a  part 
of  the  payees.''  Ooniinential  Life  Ins.  Co.  v.  Palmer,  42  Conn.  60. 
The  transaction  had  none  of  the  characteristics  of  a  mortgage. 
It  was  entirely  at  the  option  of  the  debtor  whether  or  not  he  would 
reimburse  the  creditor  for  the  sums  expended  in  procuring  the  in- 
surance. Whatever  the  creditor  might  have  done  in  respect  to  the 
collection  of  his  debt,  it  was  beyond  his  power  to  compel  the  in- 
sured to  reimburse  him  for  his  advances  in  procuring  and  main- 
taining the  policy.  The  debtor  had  not  agreed  to  repay  advances 
voluntarily  made.  The  advances  having  been  made  for  the 
creditor's  own  benefit,  he  had  no  remedy  against  the  debtor  or  his 
legal  representative  to  recover  them.  The  rule  in  cases  involving 
analogous  principles  is  that  where  the  owner  of  property  vests  the  • 


728  INDIANA, 


Amick  V.  Butler. 


title  absolutely  in  another  in  pursuance  of  an  agreement  which 
gi?es  the  grantor  the  option  to  repurchase  or  not,  at  his  election, 
the  transaction  does  not  create  a  mortgage.  Vass  y.  BUer,  109  Ind. 
360;  Hays  v.  Carr,  83  Ind.  275. 

The  right  to  the  policy,  and  to  the  benefits  to  be  deriyed  there- 
from, was  absolute  in  the  beneficiaiy  until  both  the  debt  and  the 
adyances  were  paid,  even  conceding  that  the  oral  agreement  refer- 
red to  would  have  been  enforceable  in  the  life-time  of  the  insured. 

The  beneficiary  in  a  life  policy,  who  has  an  insurable  interest  in 
the  life  of  the  insured,  at  the  inception  of  the  policy,  may  enforce 
payment  for  the  full  amount,  notwithstanding  the  debtor,  on  whose 
life  it  runs,  may  hare  paid  the  debt.  **  Any  interest  suflBcient  to 
justify  the  insurance  and  relieve  it  of  the  gambling  aspect,  will 
render  it  valid,  and  such  policy  will  continue  valid  in  the  hands  of 
a  beneficiary  or  assignee,  regardless  of  the  cessation  of  interest,,  pro- 
vided the  facts  show  entire  good  faith  and  a  sufficient  justifica- 
tion." Hine  ft  Nichols  life  Insurance,  82;  Olmstead  v.  Keyes, 
supra;  Connecticut  Mut.  Life  Ins.  Co.  v.  Schaefer,  supra. 

Perhaps,  owing  to  the  peculiar  nature  of  contracts  such  as  we  are 
considering,  if  the  debtor,  in  his  life-time,  had  tendered  the  amount 
of  the  debt  and  the  advances,  the  claim  of  the  legal  representative 
might  be  supported.  But  in  the  absence  of  an  offer  to  comply  with 
his  agreement,  we  can  discover  no  rational  ground  upon  which  the 
court  can  now  compel  the  appellant  to  surrender  money  to  which, 
according  to  every  principle  of  law,  he  has  a  perfect  title,  and  in 
which  neither  the  debtor  nor  his  representatives  ever  had  any  inter- 
est, legal  or  equitable. 

A  distinguishing  element  in  the  determination  of  cases  of  this 
character  is,  whether  the  one  whose  life  is  insured  so  contracts  him- 
self to  pay  the  premiums  that  an  action  could  be  maintained  against 
him  by  the  creditor  for  that  amount.  If  such  a  contract  is  shown, 
then  the  policy  is  to  be  regarded  as  a  collateral  security,  and  the 
debtor  is  entitled  to  it  upon  the  extinguishment  of  the  principal  debt; 
while  on  the  other  hand,  if  the  creditor  pays  the  premiums,  and  the 
debtor  is  under  no  obligation  to  repay  them,  the  right  of  the  cred- 
itor is  absolute.  Freme  v.  Brcuie,  2  De  Gex  ft  J.  582;  Knox  v. 
Turner y  L.  B.,  5  Oh.  App.  515;  Gottlieb  v.  Oranchy  4  De  G.,  M.  ft 
O.  440;  Oodsal  v.  Webb,  2  Keen,  100. 

As  has  already  been  seen,  the  debtor  neither  paid  nor  was  he 
onder  any  obligation  to  pay  the  premiums. 
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Within  all  the  rales  therefore  the  appellant  became  the  absolate 
owner  of  the  policy,  without  any  oatstandiug  equity  in  the  debtor 
or  his  representative,  until  such  payment  was  made  or  tendered 
according  to  the  contract. 

Judgment  reversed,  with  costs. 

Petition  for  a  rehearing  overruled. 

NoTB  BT  TH^  Rbpobtbb. —  Where  the  disproportion  between  the  amount  of 
a  policy  taken  out  by  a  creditor  on  the  life  of  his  debtor  and  the  debt  thereby 
secured  is  very  great,  as  where  the  insarance  is  $8,000  and  the  debt  is  $100,  it 
is  the  daty  of  the  court  to  declare  the  transaction  a  wager  as  matter  of  law. 
The  disproportion  is  so  great  as  to  make  the  insurance  a  palpable  wager,  and 
no  court  should  hesitate  to  declare  it  so  as  matter  of  law.  It  has  heretofore 
been  correctly  said  that  the  sum  insured  must  not  be  disproportionate  to  the 
Interest  the  holder  of  the  policy  has  in  the  life  of  the  insured,  but  we  have 
never  found  it  necessary  to  adopt  any  rule  by  which  such  disproportionate 
interest  may  be  determined.  Speaking  for  himself,  our  Brother  Paxbon,  in 
Oranft  Adin*r$  r,  Kline,  19  Week.  Notes  Gas.  260,  suggests  that  a  policy  taken 
out  by  a  creditor  on  the  life  of  his  debtor  ought  to  be  limited  to  the  amount  of 
the  debt  with  interest,  and  the  amount  of  premiums,  with  interest  thereon, 
during  the  expectancy  of  the  life  insured,  according  to  the  Carlisle  tables.  This 
Appears  to  be  a  just  and  practicable  rule.  It  is  not  easy  to  define  with  preci- 
sion what  will  in  all  cases  constitute  an  insurable  interest,  so  as  to  take  the 
contract  out  of  tihe  class  of  wagering  policies ;  but  as  is  said  in  Carbon's  Appeal, 
IH  Penn.  St.  488,  445:  "  In  all  cases  there  must  be  a  reasonable  ground,  founded 
on  the  relations  of  the  parties  to  each  other,  either  pecuniary  or  by  blood  or 
affinity,  to  expect  some  benefit  or  advantage  from  the  continuance  of  the  life 
of  the  assured.  Otherwise  the  contract  is  a  mere  wager,  by  which  the  party 
taking  the  policy  is  directly  interested  in  the  early  death  of  the  assured.  Such 
.  policies  have  a  tendency  to  create  a  desire  for  the  event.  They  are  therefore, 
independently  of  any  statute  on  the  subject,  condemned  as  against  public 
policy."  But  in  such  a  case  as  the  one  before  us,  where  the  disproportion  is  so 
great,  there  can  be  no  doubt  as  to  the  character  of  the  transaction.  Pennsyl- 
vania Supreme  Court,  October  8,  1887.  Cooper  v.  Shaffer.  See  note,  67  Am. 
Bep.  470 ;  66  Am.  Rep.  196. 

A.,  being  indebted  to  B.,  his  brother-in-law,  in  the  sum  of  $748.66,  insured 
his  life  for  the  benefit  of  the  latter  in  the  sum  of  $8,000,  B.  paying  all  the 
premiums.  Upon  A.'s  death  the  company  paid  the  amount  of  the  insurance  to 
B. ,  against  whom  the  administrators  of  A.  brought  a  suit  to  recover  $8,000,  less 
the  indelitedness  and  premiums  paid.  It  appeared  that  A.  was  considered  by 
the  company  a  good  risk,  and  that  the  transaction  between  A.  and  B  was  in 
perfect  good  faith.  HM,  that  the  disproportion  between  the  actual  indebted- 
ness and  the  sum  insured  did  not,  under  the  circumstances,  create  a  presump- 
tion that  this  was  a  wagering  policy,  nor  in  the  absence  of  positive  proof,  that 
it  was  intended  as  a  collateral  security  merely.  We  approach  this  question 
with  caution,  the  more  so  that  this  court  has  not  yet  laid  down  a  rule  upon  this 
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subject.  That  we  shall  be  compelled  some  daj  to  do  so  is  possible.  We  have 
said  that  the  sam  insured  must  not  be  disproportioned  to  the  interest  the  holder 
of  the  policy  has  in  the  life  insured.  To  take  out  a  policy  of  $5,000  to  secoxe 
a  debt  of  $5  would  be  such  a  palpable  wager  that  no.  court  would  hesitate  to 
dei^lare  it  so  as  a  matter  of  laW.  Care  must  be  taken  also  that  a  debt  shall  not 
be  collusively  contracted  for  the  mere  purpose  of  creating  an  insurable  interest. 
Mr.  Dickens,  in  his  inimitable  "  Pickwick  Papers/'  has  shown  how  a  debt  may 
be  created  for  the  purpose  of  lodging  the  debtor  in  prison  by  collusion  with 
the  creditor.  Speaking  for  myself,  it  may  be  that  a  policy  taken  out  by  a  credi- 
tor on  the  life  of  his  debtor  ought  to  be  limited  to  the  amount  of  the  debt, 
with  interest,  and  the  amount  of  premiums,  with  interest  thereon,  during  the 
expectancy  of  life  as  shown  by  the  Carlisle  tables.  This  view  however  hss 
never  yet  been  adopted  by  this  court  in  any  adjudicated  case  ;  nor  do  we  feel 
compelled  to  define  the  disproportion  now,  in  view  of  the  particular  facts  of 
the  case  in  hand.  We  do  not  regard  it  as  either  immoral  or  wagering  for  Kline 
to  attempt  to  secure  the  sums  he  had  already  fruitlessly  paid  in  prondoms  on 
Grant*s  life,  and  if  Grant  had  no  objection  thereto,  and  assisted  him  therein.  I 
do  not  see  that  any  one  could  object  to  this  but  the  company.  Again  we  have 
the  declarations  of  Grant  that  he  owed  Elline  a  considerable  sum  of  money  — 
the  precise  amount  not  stated ;  that  Kline  had  aided  him  in  various  ways ;  had 
never  refused  him  a  favor,  etc.  In  view  of  their  connection  by  marriage,  and 
of  their  admitted  relations,  it  is  at  least  probable  that  Kline  had  aided  him  at 
many  times  and  in  various  ways  pecuniarily  that  are  not  represented  by  any 
evidences  of  debt.  And  if  the  sum  insured  was  regarded  by  Grant  as  a  reason- 
able amount  to  indemnify  Kline,  with  what  grace  can  Grant's  administrators 
come  in  and  allege  that  it  was  not  ?  They  have  no  possible  equity.  Grant 
never  paid  $1  of  the  premium,  and  if  they  are  allowed  now  to  recover,  It  is  not 
by  virtue  of  any  equity,  but  by  force  of  an  inexorable  rule  of  public  poli<7, 
which  treats  it  as  a  wagering  policy,  and  declares  the  policy-holder  a  trustee 
for  the  person  insured  as  to  the  entire  proceeds,  save  only  the  money  actually 
loaned,  with  the  premiums  paid.  Assuming  then  that  Kline  might,  with  Grant's 
consent  and  as  against  his  administrators,  lawfully  seek  to  indemnify  himself 
for  the  premiums  paid  and  lost,  we  have  the  sum  of  $748.56  as  the  amount 
which  Kline  was  out  of  pocket.  We  do  not  know  what  Grant's  expectation  of 
life  was  when  the  policy  was  taken  out,  and  there  is  nothing  before  us  upon 
which  we  could  base  any  reliable  opinion.  But  it  appears  he  was  sixty-five 
years  of  age,  and  was  an  unusually  good  risk.  While  we  do  not  know  what 
the  amount  of  the  annual  premium  was,  we  do  know  that  it  must  have  been  a 
considerable  sum  on  $3,000  for  a  man  of  sixty-five  years,  and  with  the  annual 
interest  would  roll  up  rapidly.  That  Grant  died  within  a  year  is  not  to  the  pur- 
pose ;  he  might  have  lived  long  enough  for  the  debt  and  premiums  and  com- 
pound interest  to  have  exceeded  the  amount  of  the  policy.  Surely  in  such  case 
we  cannot  say  as  a  matter  of  law  that  the  disproportion  was  so  great  as  to  make 
it  a  wagering  policy.    Tennessee  Supreme  Court,  April  11,  1887.     QrtaU  v. 
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Orimbud  lam — statute  —  abudoe  loftguage  near  dioMng-houee — eonatiruetion. 

Under  a  statute  panishing  anj  one  who  enters  into  or  snffioientlj  near  the 
dwelling-house  of  another,  and  in  the  presence  or  within  the  hearing  of  the 
family  or  any  member  of  it,  or  of  anj  female,  uses  abusive,  insulting  or  ob- 
scene language,  a  conviction  maj  be  had  although  the  offender  was  on  his 
own  adjacent  premises,  and  used  the  words  in  ordinary  conversation  with 
his  visitors  without  any  intention  to  have  them  overheard  by  others. 

rpHE  opinion  states  the  case. 

Gardner  £  Wiley,  for  appellant. 

Hios.  If.  McCleUan,  attorney-general^  for  State. 

Clopton,  J.  The  defendant  is  charged  with  a  violation  of  the 
statute  which  declares:  '^If  any  person  enters  into,  or  goes  suffi- 
ciently near  to  the  dwelling-house  of  another^  and  in  the  presence, 
or  within  the  bearing  of  the  family  of  the  occupant  thereof,  or  any 
member  of  his  family,  or  in  the  presence  or  hearing  of  any  female, 
and  makes  use  of  abusive,  insulting  or  obscene  language,  he  shall 
be  deemed  guilty  of  a  misdemeanor.^  Acts  Ala.  1880-1,  p.  30.  The 
words  spoken  had  reference  to  the  wife  of  the  occupant  of  the 
dwelling-house  on  a  lot  adjoining  the  lot  on  which  defendant  lived. 
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The  court  was  reqaested  to  instruct  the  jury,  that  though  the  de- 
fendant may  have  used  abusive  or  insulting  Lmguage,  she  is  not 
guiltjy  if  she  made  use  of  the  Linguage  on  her  ovm  premises,  in  or- 
dinary conversation  with  visitors,  and  without  any  intention  of  be- 
ing heard  by  her  neighbors. 

The  act  amends  section  4203  of  the  Code,  which  was  considered 
insuflScient  to  effectuate  the  predominant  purpose,— the  protection 
of  the  dwelling  and  the  family  from  annoyance  and  indignity, 
caused  by  abusive,  insulting  or  vulgar  language  being  uttered  in 
their  presence.  The  ineflBciency  consisted  in  the  fact,  that  the 
section  made  the  use  of  the  prohibited  language  at  specified  places 
an  essential  constituent  of  the  offense — the  dwelling,  the  curtilage 
thereof  and  the  public  highway  near  the  premises.  Cwner  v.  SUite, 
62  Ala.  320.  The  amendatory  act,  while  preserving  the  protection 
of  the  dwelling  eo  nomine^  substitutes,  for  the  other  two  named 
places,  the  generical  description,  ^^or  goes  sufficiently  near;" 
thereby  extending  protection  to  the  neighborhood  of  the  dwelling, 
without  regard  otherwise  to  the  character  of  the  place.  The  propo- 
sition of  the  charge  is  that  a  person  may  use  abusive,  insulting 
or  obscene  language,  ad  libitum^  in  the  presence  or  hearing  of  fe- 
males occupying  an  adjacent  house,  provided  he  utters  it  on  his  own 
premises,  and  in  ordinary  conversation  with  visitors.  The  freedom 
iA  home  does  not  extend  to  the  abuse  or  vilification  of  neighbors 
in  their  hearing.  A  person's  own  inclosnre  does  not,  in  such  case, 
afford  immunity  from  guilt  and  punishment. 

The  tone  of  voice,  whether  loud  or  ordinary,  is  immaterial,  pro- 
vided it  is  loud  enough  to  be  heard,  and  is  actually  heard  by  any 
member  of  the  family  of  the  occupant  of  the  dwelling.  Hinder- 
Aon  V.  State,  63  Ala.  193.  And  whenever  a  person  does  an  act  pro- 
hibited by  statute,  the  law  presumes  the  intent  to  do  the  act. 
Doing  the  act  voluntarily  is  evidence  of  the  unlawful  intent,  and 
no  other  is  requisite.  Bain  v.  State^  61  Ala.  75.  If  the  defend- 
ant, in  crossing  her  yard,  went  sufficiently  near  to  the  dwelling  of 
another,  while  passing  to  and  from  her  house,  and  made  use  of 
abusive,  insulting  or  obscene  language,  in  the  hearing  of  the  fam- 
ily of  the  occupant,  she  is  guilty  of  the  statutory  offense,  though 
she  may  have  been  on  her  own  premises. 

Judgtnent  affirmed. 
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Gbibl  y.  Solomon. 

(8BBA]a.n.) 

A  debt  discluuged  in  tMUikraptcj  maj  be  reviyed  bj  a  pramiae  to  paj  it.  made 

between  the  adjudication  and  tbe  discbarge. 
A  debt  discharged  in  bankraptcy  is  not  revived  bj  a  new  promise  that  "ne 

matter  what  might  happen  to  him,  he  woald  never  let  plaintiff  lose  any 

thing  by  him." 

ACTION  on  account.    The  opinion  states  the  case.    The  defend* 
ant  had  jadppnent  below. 

TVoy,  Tompkins  A  lAmdony  for  appellants. 
Ric^  A  Wil&tf,  contra. 

SoMBBTiLLE,  J.  The  snit  is  one  on  the  common  oonntSy  oronght 
by  the  pbiintifls  against  the  defendant,  Solomon,  who  is  a  dis- 
charged bankrupt,  and  pleads  his  discharge  as  a  defense  to  the  ac^ 
tion.  The  main  points  of  controversy  arise  on  the  alleged  promises 
of  the  defendant  to  pay  the  debt,  after  tbe  adjudication  of  bank- 
niptcy,  and  before  the  discharge^  and  the  character  of  the  promise 
required  to  revive  a  discharged  debt. 

1.  It  was  proposed  by  the  plaintiffs  to  prove  that  the  defendant 
promised  to  pay  the  debt  sued  on,  during  the  time  elapsing  between 
the  date  of  his  adjudication  as  a  bankrupt  and  the  date  of  his  dis- 
charge. The  plaintiffs'  replication  alleges  a  new  promise,  marie 
since  the  filing  of  the  bankrupt's  petition.  On  objection  taken  to 
this  evidence  by  the  defendant,  it  was  excluded  from  admission  to 
the  jury.  The  court,  in  our  judgment,  erred  in  this  ruling.  The 
adjudication  of  a  debtor's  bankruptcy  is  the  pivotal  period  of  all 
bankrupt  proceedings,  from  which  flow  all  of  his  disabilities,  as  well 
as  the  attendant  rights  of  creditors  conferred  by  the  law — being, 
as  it  is,  a  judicial  ascertainment  of  the  fact  that  an  act  of  bank- 
ruptcy was  committed  at  some  antecedent  period,  which  is  fixed  by 
relation,  at  the  commencement  of  the  bankrupt  proceedings,  which 
is  the  filing  of  the  petition.  The  bankrupt  is  regarded  as  civilifer 
mortuutt,  as  to  all  previous  dischargeable  debts  and  liabilities,  from 
the  date  of  such  adjudication,  so  loug  as  it  continues  unrevoked  by 
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the  court  of  bankruptcy  in  which  the  proceedings  originated. 
Oayle  y.  Randall^  71  Ala.  469.  Hence  it  is  now  settled  by  the 
great  weight  of  authority,  with  comparatively  few  decisions  to  the 
contrary,  that  an  express  promise  to  pay  a  debt,  made  by  a  bank- 
rapt  before  his  discharge,  but  after  his  adjudication,  is  just  as  ef- 
fective to  revive  the  debt  against  him  and  to  waive  his  expected 
discharge,  as  would  a  promise  made  after  obtaining  his  certificate 
of  discharge.  Mr.  Bump  says:  ''There  is  no  distinction  between 
a  promise  made  after  the  filing  of  the  petition,  but  before  the  cer- 
tificate and  one  made  after  it.  Both  are  equally  binding,  the  only 
consideration  being  the  old  debt.  Bamp  Bankruptcy  (8th  ed.), 
746.  Under  former  bankrupt  laws,  a  distinction  was  taken  be- 
tween promises  made  after  the  adjudication  of  bankruptcy,  and 
those  made  after  the  filing  of  the  petition;  and  it  was  held  that  a 
new  promise,  to  overcome  the  effect  of  a  discharge,  must  appear  to 
have  been  made  after  the  party  was  decreed  to  be  a  bankrupt;  or  in 
other  words,  after  the  adjudication.  Hilliard  Bankruptcy  &  Insol- 
yency,  262,  §  46.  Under  the  law  of  1867,  there  is  no  difference, 
practically,  between  the  date  of  the  fiat,  or  adjudication,  and  the 
date  of  the  petition;  because  the  first,  as  we  have  before  said,  ex- 
tended by  relation  back  to  the  latter  date,  as  does  also  the  discharge 
when  duly  obtained.  In  support  of  the  view  contended  for  by  ap- 
pellants' counsel,  and  announced  by  Mr.  Bump  in  the  extract  above 
quoted,  we  need  only  refer  to  the  following  authorities:  Knapp  v. 
Hoyt,  57  Iowa,  691;  s.  c,  42  Am.  Rep.  69;  FrdUy  v.  KMy,  67  N. 
G.  78;  Hornthal  v.  McBae,  67  N.  G.  21;  Corliss  v.  Shepherd,  28 
Miss.  660;  Otis  v.  Oazelin,  31  Me.  667;  Roberts  v.  Morgan,  2  Esp. 
736,  and  other  authorities  on  the  brief  of  appellant's  counsel. 

2.  We  consider  next  the  nature  of  the  new  promise  which  will 
revive  a  debt  discharged  by  bankruptcy,  or  what  is  the  same  in  le- 
gal effect,  will  operate  to  waive  the  discharge  of  the  bankrupt.  In 
Wolffs  v.  Ebsrliny  74  Ala.  99;  8.  c,  49  Am.  Rep.  809,  we  discussed 
at  length  the  effect  of  such  promise  in  its  relation  to  the  plea  of 
bankruptcy,  and  the  rules  of  pleading  on  the  subject,  to  which  we 
need  add  nothing  further.  Speaking  of  the  discharged  debt,  we 
there  said:  **  The  old  debt  has  become  extinguished  by  operation 
of  law,  and  no  longer  exists.  But  the  moral  obligation  to  pay  still 
exists  and  this,  coupled  with  the  antecedent  yaluable  consideration, 
is  snfBoient  to  support  a  new  promise,  if  clear,  distinct  and  une- 
quWooal  in  its  nature."    An  implied  promise '  is  insafBcient    It 
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must  be  express,  thus  differing  from  the  promise  required  at  com- 
mon law  to  take  a  debt  oat  of  the  operation  of  the  statute  of  lim- 
itations. It  mast  be  clear,  distinct  and  unequivocal,  such  as  to 
indicate  on  the  part  of  the  debtor  ^' a  clear  intention  to  bind  him- 
self to  the  payment  of  the  debt."  So  partial  payments  on  a  dis- 
charged debt  are  insufficient  eyidence  of  a  new  promise  to  pay  the 
residue.  Alh7i  v.  Ferguson,  18  Wall.  1;  Bearing  v.  Moffitt,  6  Ala. 
776;  Evans  v.  Carey,  29  Ala.  99;  Bump  Bankruptcy  (8tb  ed.), 
744;  Billiard  Bankruptcy,  265,  §  53. 

3.  Such  a  promise  may  be  either  absolute,  or  it  may  be  condi-« 
tional.  But  if  dependent  on  a  condition  or  contingency,  this  fact 
must  be  stated  by  the  pleader;  and  it  must  be  averred  and  proved 
that  the  condition  has  been  performed,  or  the  contingency  has 
happened.  Branch  Bank  v.  Boykin,  9  Ala.  320;  Bearing  v. 
Moffltt^  supra  ;  Alien  v.  Ferguson,  supra  ;  Maxim  v.  Morse,  8  Mass. 
127. 

4.  A  promise  to  pay  so  soon  as  the  bankrupt  is  able  is  a  valid 
Qoudition,  not  void  for  uncertainty,  and  is  so  held  generally  by  the 
authorities.  Taylor  v.  Sneed,  4  ^a.  352;  Sherman  v.  Hobari,  26 
Yt.  60;  Bamp  Bankruptcy  (8th  ed.),  745,  746,  and  cases  cited;  Bear- 
ing T.  Moffiit,  6  Ala.  776,  and  cases  cited.  But  to  be  available,  the 
promise  must  be  averred  in  proper  form,  and  satisfactory  proof  ad- 
duced of  the  defendant's  ability  to  pay — that  is,  of  the  fact  that  he 
has  sufficient  property  or  means  to  pay.  Mason  v.  Bughart,  9  B. 
Monr.  480;  Billiard  Bankruptcy,  266,  §  55.  The  plaintiffs  failed  to 
aver,  in  their  replication,  any  bat  an  unconditional  promise  to  pay. 

It  is  easy  to  test  the  correctness  of  the  court's  rulings  on  the 
points  covered  by  the  foregoing  principles,  without  examination  of 
the  various  charges  in  detail. 

5.  The  court  did  not  err  in  excluding  the  statement  made  by 
the  witness  of  Jacob  Oriel,  one  of  the  plaintiffs  in  the  action,  that 
at  the  time  the  account  sued  on  was  contracted,  the  plaintiffs  knew 
that  the  defendant  was  'Mn  a  shaky  condition;  and  that  the  matter 
was  discussed  between  him  and  the  defendant,  and  that  defendant 
said  to  him  that  it  mattered  not  what  might  happen  to  him  (de- 
fendant), he  would  never  let  plaintiffs  lose  any  thing  by  him/* 
The  evidence  may  tend  to  show  that  the  defendant  regarded  the  debt 
sued  on  as  an  honorary  debt;  but  it  could  not  be  more  rele- 
vant than  reiterated  verbal  promises  to  pay,  and  such  promises, 
made  before  the  filing  of  the  petition,  would  be  inadmissible. 
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The  case  of  Jte&d  v.  Frederick,  8  Oraj,  230,  seems  to  be  an  aa- 
thority  directly  in  points  against  the  admission  of  the  eridenoe 
offered.    HiUiard   Bank.  266,  §  54. 

[Minor  points  omitted.] 

The  judgment  is  reversed,  and  the  cause  remanded. 


Fbekkbl  y.  Hudsov. 

(nAU.lB8.) 

—  neHoe  ofequUin — notke  to  agenL 


Wher^  sn  agent  or  officer  of  a  private  corpomUon  sella  and  oonveya  land  to  il^ 
his  knowledge  of  an  outstanding  equity  does  not  charge  the  corporation. 


B 


ILL  for  specific  performance.    The  opinion  states  the  case. 


Overall  di  Besior  and  Pillane,  Torrey  di  Hanaw,  for  appeUant^ 
Oregory  L.  Smith,  contra. 

SoMBBYiLLB,  J.  The  appellee,  Frenkel,  as  assignee  of  the  Oiti- 
sens'  Mutual  .Insurance  Company,  an  insolvent  corporation,  filed 
the  present  bill  against  the  appellant,  Hudson,  who  is  assignee  of 
the  Point  Clear  Improvement  Company,  also  an  insolvent  corpora- 
tion>  and  other  defendants,  to  comix^l  specific  performance  of  ai^ 
alleged  agreement  to  execute  a  mortgage  to  secure  the  purchase- 
money  of  certain  real  estate  conveyed  by  the  complainant  insurance 
company,  in  February,  18^5,  to  the  defendant  Adams,  and  by  the 
latter  to  the  defendant  corporation,  the  Point  Clear  Improvement 
Company.  A  second  aspect  of  the  bill,  claiming  a  vendor's  Hen 
on  the  same  property,  having  been  abandoned  as  nntenable,  need 
not  be  noticed  in  this  discussion. 

The  main  issue  in  our  opinion,  upon  which  the  decision  of  the 
cause  must  turn,  is  whether  the  Pomt  Clear  Improvement  Com-< 
pany,  to  which  Adams  conveyed  the  land,  can  be  regarded  as  a  bona 
fide  purchaser  for  value,  without  notice  of  the  latent  equity  soaght 
to  be  fastened  on  the  property  in  the  present  bill.  The  chancellor^ 
decided  that  the  company,  as  vendee,  was  chargeable  with  snob 
notice,  and  this  finding  is  before  us  for  review. 


DECEMBER  TERM,  1886.  ^ 

Frenkel  v.  Hadaon. 

Oar  first  inqairj  is,,  was  the  defendant  company  a  purchaser  for 
yalue? 

[Omitting  this  inquiry.] 

We  next  inquire  whether  the  Tendee  of  this  property,  the  Point 
Clear  Improvement  Company,  is  chargeable  with  notice  of  Adams' 
defect  of  title.  Did  it  have  notice  of  the  fact  that  he  acquired 
title  under  an  agreement  of  Ooelet  to  execute  the  mortgage 
described  in  the  bill?  The  corporation  was  organized  for  the  pur- 
pose of  carrying  on  a  hotel  business,  and  other  enterprises  collateral 
to  this  object.  It  was  an  arti6cial  person,  entirely  separate  and 
distinct  from  the  natural  persons  owning  shares  of  its  capital  stock. 
And  this  capital  stock  was  a  tmst  fund  to  be  preserved  for  the 
primary  benefit  of  the  corporate  creditors,  a  principle  which  has  a 
potential  bearing,  as  here  in  the  case  of  insolvent  corporations. 
GJenn  v.  Semple,  80  Ala.  159.  It  nowhere  appears  that  the  board 
of  directors,  or  corporate  managers  of  the  company,  had  knowledge 
of  any  facts  sufficient  to  put  them  on  inquiry  as  to  the  existence  of 
this  equity.  The  only  mode  in  which  it  is  sought  to  bring  home 
notice  to  the  company  is  through  its  president,  Ooelet,  who  had 
actual  knowledge  of  the  alleged  agreement,  and  it  is  insisted  that 
the  knowledge  of  the  agent  must  be  imputed  to  the  principal  The 
general  rule  is,  that  notice  of  a  fact  acquired  by  an  agent,  while 
transacting  the  business  of  his  principal^  operates  constructively  as 
notice  to  the  principal.  This  rule  applies  of  course  as  well  to  cor- 
porations as  to  natural  persons.  Reid  v.  Bank  of  Mobile,  70  Ala. 
199.  It  is  based  upon  the  principle,  that  it  is  the  duty  of  the  agent 
to  act  for  his  principal  upon  such  notice,  or  to  communicate  the 
information  obtained  by  him  to  his  principal,  so  as  to  enable  the 
hotter  to  act  on  it.  It  has  no  application  however  to  a  case  where 
the  agent  acts  for  himself,  in  his  own  interest,  and  adversely  to  that 
of  the  principal.  His  adversary  character  and  antagonistic  interests 
take  him  out  of  the  operation  of  the  general  rule,  for  two  reasons: 
First,  that  he  will  very  likely  in  such  case  act  for  himself,  rather 
than  for  his  principal,  and  secondly,  he  will  not  be  likely  to  com- 
municate to  the  principal  a  fact  which  he  is  interested  in  conceal- 
ing. It  would  be  both  unjust  and  unreasonable  to  impute  notice 
by  mere  construction  under  such  circumstances,  and  such  is  the 
established  rule  of  law  on  this  subject.  Terrell  v.  Branch  Bank 
0/  Mobile,  12  Ala.  602;  Lucas  v.  Bank  of  Darien,  2  Stew.  321; 
Wickersham  v.  Chicago  Zinc  Oon^ny,  18  Eans.  481;  s.  c,  26  Am. 
Vou  LX  —  93 
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Rep.  784;  Angell  &  Ames.  Gorp.^  §§  308,  309;  Story  Agency, 
§140. 

The  testimony  satisfies  us  that  Ooelet  bought  the  land  from  the 
Citizens'  Mutual  Insurance  Company  for  himself,  at  one  price,  and 
sold  it  at  another  to  the  Point  Clear  Improvement  Company,  in  pay- 
ment of  a  debt  due  for  stock  subscription.  The  contention  that  he 
bought  for  the  defendant  company  is  not  sustained  by  the  record. 
In  making  the  sale  therefore  through  Adams,  he  was  acting  fi)r 
himself,  in  his  own  interest,  and  in  an  adversary  character.  It  is 
not  to  be  supposed  that  he  communicated  his  knowledge  of  the  al- 
leged equity  to  his  vendee,  by  informing  its  board  of  directors,  or 
other  managing  officers,  of  the  existence  of  such  a  prejudicial  fact 
His  own  knowledge,  as  president  of  the  company,  was  insufficient 
to  charge  the  company  in  its  corporate  capacity  with  notice. 

The  decree  of  the  chancellor,  being  opposed  to  these  views,  is 
reversed;  and  a  decree  will  be  rendered  in  this  court,  adjudging 
the  complainant  not  to  be  entitled  to  the  relief  prayed,  and  dis- 
missing his  bil^ 


Oabtbb  v.  Smith. 

m  Ala.  884.) 


Marriage — ^^B^$  ieparcUe  eitaie  —  oral  anU-nupHal  agreement  — purekaee  of 

land  ioUh  eaminge  of  to^fe'e  buHneee, 

An  oral  ante-nuptial  agreement  that  the  hushand  shall  not  interfere  with  the 
bosiness  carried  on  bj  the  wife,  and  shall  not  receive  any  of  the  profits  ae- 
cming  from  it,  unless  reduced  to  writing,  ia  void  under  the  statute  of  frauds, 
80  far  as  it  was  made  in  consideration  of  the  intended  marriage,  and  will 
not  support  a  post-nuptial  settlement  founded  on  it. 

Lands  purchased  and  paid  for  by  the  wife,  with  the  profits  and  earnings  de- 
rived from  business  carried  on  by  her  in  her  own  name,  which  have  become 
a  part  of  her  statutory  estate,  cannot  be  subjected  by  the  husband's  cred- 
itors, though  the  conveyance  was  executed  after  the  accrual  of  their  debts; 
and  where  the  consideration  of  the  conveyance  \a  an  account  of  goods  sold 
after  the  accrual  of  the  complainants'  debt,  which  were  the  accretions  of 
her  business,  constituting  a  part  of  her  estate,  It  cannot  be  considered  as 
her  subsequent  earnings,  and  cannot  be  subjected  to  the  payment  of  the 
debt. 

CREDITOR'S  bill  to  subject  land  to  a  judgment.     The  opinion 
states  the  case.    The  plaintiff  had  judgment  below. 
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ShMy,  Walker  dk  Spreyins,  for  appellants. 

Brickett,  Semple  76  CfutUer,  and  Humes  d  Sheffey,  contra. 

SoMSRYiLLB,  J.  The  appellees  haying  recovered  a  judgment 
against  Landon  Garter,  one  of  the  appellants,  in  February,  1882, 
for  an  amount  between  four  and  five  hundred  dollars,  in  July,  1885, 
they  filed  this  bill  for  the  purpose  of  subjecting  to  its  payment  three 
separate  parcels  of  land  which  had  been  purchased  by  his  wife,  and 
conveyed  by  deed  to  her,  Mrs.  Garter,  as  follows:  The  first,  from 
one  Donegan,  on  October  31, 1877;  the  second  from  one  Patton,  on 
September  21, 1876,  and  the  third  from  one  Newman,  on  April  27, 
1877. 

The  theory  of  the  bill  is  that  the  consideration  paid  by  the  wife 
for  these  lands  belonged  to  the  husband,  being,  as  is  alleged,  the 
profits  of  her  skill  and  labor  accruing  from  her  having  carried  on 
the  trade  or  business  of  a  milliner,  and  that  for  this  reason  the 
conveyances  were  void  as  against  the  appellees,  who  were  creditors 
at  the  time  each  of  these  conveyances  was  made,  and  as  is  con- 
tended, also  when  a  portion  of  such  alleged  earnings  accrued.  The 
account  upon  which  the  judgment  was  rendered  accrued  for  goods 
sold  to  Mrs.  Garter  and  used  by  her  in  her  millinery  business,  the 
items  of  the  account  ranging  between  the  dates  of  March  12,  1873, 
and  November  13,  1874.  Originally  amounting  to  over  $2,000,  this 
debt  was  reduced  by  the  credit  of  sundry  payments,  to  the  sum 
merged  in  the  judgment. 

Apart  from  statutory  provisions  on  this  subject,  the  rule  of  the 
common  law  was,  that  the  earnings  of  the  wife,  or  such  property 
as  she  acquired  by  her  labor,  skill  or  economy,  belonged  to  her  hus- 
band, the  law  regarding  her  merely  as  his  servant.  This  rule  pre- 
vailed in  this  State  unabrogated,  until  the  recent  act  of  the  general 
assembly,  approved  February  28,  1887,  defining  upon  new  princi- 
ples the  rights  and  liabilities  of  husband  and  wife.  Acts,  1886-87, 
p.  80;  Gordon  v.  Tweedy,  71  Ala.  202;  Evans  v.  Covington,  70  Ala. 
440;  Carleton  v.  Rivers,  54  Ala.  467. 

But  the  husband  may  contract  with  her,  upon  a  suflScient  con- 
sideration, to  release  such  earnings,  or  he  may  by  gift  invest  her 
with  a  separate  estate  in  them,  and  such  renunciation  of  his  marital 
right,  m  the  absence  of  actual  fraud,  will  be  upheld  as  valid,  except 
as  against  existing  creditors,  who  may  avoid  such  gift  as  they  could 
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any  other  voluntary  transfer  or  conyeyance.  Wing  t.  Roatoald,  74 
Ala.  346;  Pinkston  v.  McLemore,  31  Ala,  308;  Cahalan  t.  Monroe, 
70  Ala.  271.  All  that  is  required  to  this  end  is,  that  **  the  endence 
of  the  gift  mast  have  been  clear,  and  it  must  have  been  apparent 
the  hnsband  intended  to  divest  himself  of  all  right  to  them,  and  to 
set  them  apart  to  the  separate  use  of  the  wife.^'  Evans  v.  Coving^ 
ton,  70  Ala.  440,  442;  Shaffer  v.  S/ieppard,  54  Ala.  244.  The 
essence  of  the  whole  transaction  is  the  assent  of  the  husband, 
clearly  and  satisfactorily  manifested,  and  this  may  be  shown  by 
evidence  that  the  husband  permitted  the  wife  to  carry  on  a  trade 
or  business,  in  her  sole  name,  and  on  her  sole  account,  without  any 
participation  or  interference  on  his  nart  2  Bi^.  Marr.  Women, 
§  420;  Tyler  Inf.  and  Gov.  483. 

The  evidence  shows  that  Mrs.  Garter  was  engaged  in  carrying  on 
the  millinery  business  prior  to  her  marriage,  which  occurred  as  far 
back  as  December,  1852.  Both  she  and  her  husband  testify,  that 
there  was  an  ante«nuptial  parol  agreement  between  them,  to  the 
effect  that  he  was  to  have  nothing  to  do  with  the  business,  and 
receive  none  of  the  profits  accruing  from  it.  This  however  so  far  as 
it  may  be  regarded  as  a  promise  or  agreement  made  upon  consider- 
ation of  marriage,  was  void  under  the  statute  of  frauds,  because 
not  in  writing.  Gode,  1876,  §  2121.  A  settlement  made  by  the 
husband  after  marriage,  in.  consideration  of  such  parol  agreement, 
must  be  deemed  to  be  without  legal  consideration  tosuppcnrt  it,  and 
to  stand  therefore  upon  the  same  basis  as  if  it  were  purely  voluntary. 
Andtreon  v.  Jones,  10  Ala.  400;  Randall  v.  Morgan,  12  Yes.  67; 
Dygert  t.  Remerschntder,  32  N.  Y.  629;  39  Barb.  417;  Borst 
T.  Ooreg^  16  Barb.  136;  Bump  Fraud.  Gonv.  312.  We  place  no 
stress  therefore  upon  this  alleged  parol  ante-nuptial  agreement,  as 
no  rights  can  be  derived  from,  or  claimed  under  it,  as  against  credi- 
tors existing  when  the  earnings  of  the  wife  accrued,  if  the  property 
in  question  can  be  regarded  as  such.  It  can  only  be  looked  to  in 
corroboration  of  the  husband's  subsequent  alleged  renunciation  of 
his  marital  rights  as  to  the  wife's  earnings  in  her  trade.  But  as 
observed  by  Lord  Mansfield  in  Jarman  v.  Walloton,  3  T.  R.  620, 
**  whether  by  any  means  a  man  might  before  marriage  put  his  in- 
tended wife  in  a  situation  to  carry  on  a  separate  trade,  there  was  no 
authority  he  might  not  do  so.'' 

We  entertain  no  doubt  as  to  the  correct  stcUus  of  the  two  first- 
named  parcels  of  land  conveyed  to  Mrs.   Garter;  the  one  from 
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PattOQ,  in  September,  1876,  and  the  other  from  Donegan,  in  Octo^ 
ber,  1877.  Taking  the  view  most  favorable  to  the  appellees,  these 
lands  are  shown  to  have  been  paid  for  by  profits  and  earnings  of  Mrs. 
Garter,  derived  from  her  trade  as  a  milliner,  prior  to  the  acoraal 
of  appellees*  debt.  These  profits  and  earnings  were  accounts  due 
her  for  goods  sold  and  work  done  in  her  regular  line  of  business, 
and  constituted  a  part  of  her  separate  estate,  by  reason  of  the 
assent  of  her  husband  that  they  should  be  hers  and  inure  to  her 
separate  use;  if  not  also  for  the  reason  that  they  were  the  profits 
and  accretions  of  a  previous  stock  of  goods  constituting  her  sep- 
arate estate,  whether  equitable  or  statutory  it  would  be  immaterial. 
If  the  consideration  paid  for  the  land  was  the  wlfe^s,  the  fact  that 
the  several  conveyances  were  made  after  appellees  became  creditors 
of  the  husband  would  in  no  manner  affect  the  validity  of  the 
transaction.  The  date  of  the  conveyances  would  be  immaterial, 
except  as  affecting  the  burden  of  proof.  The  controlling  test  would 
be,  was  the  consideration  paid  to  the  grantors  the  property  of  the 
wife  P  Wing  v.  Boswald,  74  Ala.  346.  The  evidence  shows 
that  it  was,  and  it  follows  that  the  chancellor  erred  in  decreeing 
the  sale  of  these  two  parcels  of  land  for  the  satisfaction  of  the  judg- 
ment debt  of  the  appellees. 

The  land  conveyed  to  Mrs.  Garter  by  Newman,  on  April  36, 1877, 
stands  on  a  different  basis.  The  consideration  paid  for  this  was  an 
account  due  Mr j.  Garter  for  goods  sold  by  her  to  the  grantor,  the 
items  of  which  accrued  between  August,  1876,  and  January,  1883, 
or  after  the  accrual  of  the  debt  due  the  appellees.  How  far  any  of 
these  goods  were  enhanced  in  value,  by  the  personal  skill  or  labor  of 
the  wife  is  not  shown.  That  they  were  a  part  of  the  separate 
estate  of  the  wife  can  scarcely  be  doubted.  She  had  been  engaged 
in  the  millinery  business  as  a  sole  trader,  by  permission  of  her  hus- 
band, for  about  twenty  years  prior  to  the  accrual  of  appellees'  claim 
in  1873  or  1874.  Her  capital  at  first  consisted  of  borrowed  money, 
in  which  her  husband  neither  had  nor  claimed  any  interest.  The 
accretions  to  this,  as  we  have  seen,  became  her  separate  estate, 
whether  derived  from  sales  at  a  profit  or  otherwise,  and  up  to  the 
time  appellees  became  creditors  of  the  husband,  they  were  without 
any  legal  rights  to  challenge  the  validity  of  prior  gifts  to  her  from 
him.  The  reason  is,  that  such  gifts  were  taken  from  no  fund  liable 
to  pay  the  complainants'  demand.  It  is  not  made  to  appear  then, 
that  the  goods  sold  to  Newman  by  Mrs.  Garter,  as  itemized  in  this 
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account,  were  the  proceeds  of  the  wife's  earniugs,  or  resulted  from 
her  skill  or  industry  applied  after  the  debt  of  the  appellees  accrued, 
although  the  goods  were  sold  after  this  date.  It  is  only  the  gift  of 
earnings  acquired  after  this  date  which  can  be  assailed  as  fraudu- 
lent, on  the  ground  that  they  belong  to  the  husband,  as  against  the 
appellees  in  their  capacity  of  complaining  creditors.  MoLemore  t. 
Nuckolls,  37  Ala.  662.  These  goods  were  not,  properly  speaking, 
the  earnings  of  the  wife's  labor  given  to  her  by  her  husband  after 
this  date.  They  were  rather  accretions  to  her  separate  estate  which 
had  already  accumulated,  resulting  from  the  sale  of  such  estate  at 
a  profit,  and  brought  about  by  her  industry  with  the  permission  oi 
the  husband.  Profits  of  this  kind,  like  rents  and  interest,  consti- 
tute  when  accumulated  in  the  wife's  hands,  and  sometimes  even  in 
her  husband's,  a  part  of  the  corpus  of  her  separate  estate,  whether 
equitable  or  statutory,  "  although  if  the  husband  had  once  con- 
Tcrted  them  to  his  own  use,  he  would  be  under  no  obligation  to 
account  to  the  wife  for  them,  and  a  repayment  of  them  would  be 
fraudulent  and  void  as  to  existing  creditors.*'  Witigy,  Roswaldy  74 
Ala.  346.  The  proceeds  of  sale  of  the  wife's  separate  estate,  when 
re-iuTested,  still  remain  her  separate  estate.  And  this  result  can- 
not be  changed,  whether  the  sale  be  made  by  the  industry  of  the 
husband  or  that  of  the  wife,  nor  by  the  amount  of  profit  reaped  by 
the  sale.  The  husband  may  lawfidly  spend  his  own  personal  labor 
in  improving  the  wife's  estate,  without  any  fraud  on  his  creditors. 
HoU  T.  Sarrett,  11  Ala.  386.  He  may,  with  equal  right  and  justice, 
permit  the  wife  to  enhance  her  own  property  by  her  personal  in- 
dustry, and  no  creditor  can  complain  of  the  act  as  a  fraud  on  his 
rights.  Sharp  v.  Sharp,  76  Ala.  313;  Alien  v.  Tsrry,  73  Ala.  123; 
Orocketi  v.  Lids,  74  Ala.  301;  Lee  v.  Tannenbaum,  63  Ahk  501. 

It  results  from  these  principles,  that  the  chancellor  erred  in  the 
decree  condemning  the  lands  to  the  payment  of  the  judgment  of 
the  complainants.  The  decree  is  therefore  reversed,  and  a  judg« 
ment  will  be  rendered  in  this  court  dismissing  the  bill. 

Decree  reversed. 
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(»  Ala.  4m.) 

WBl — Uffocy — charge  an  land. 

Wbilea  general  or  residoaiy  devise  of  lands,  "  after  the  payment  of  legades," 
charges  those  lands  with  the  payment  of  legacies,  those  words  will  not  apply 
to  a  specific  devise  in  a  former  claase  of  the  will,  to  which  particalar  condi- 
tions are  annexed,  thoogh  the  devisee  is  also  nominated  as  execator. 


B 


ILL  to  charge  a  legacy  oq  land.     The  opinion  states  the  case. 
Oomplainant  prevailed  below. 


R.  C/BrickeU  and  Humes  S  Sheffey,  for  appellants. 

Oloptok,  J.  The  title  of  the  appellee,  who  brought  the  bill,  to 
the  relief  granted  by  the  chancellor,  depends  upon  the  determina- 
tion of  the  question,  whether  the  pecuniary  legacy,  given  to  his  in- 
testate by  the  will  of  Whitmell  Batland,  is  a  charge  on  the  lands 
devised  to  Whitmell  Butland  Newsom,  who  was  also  the  nominated 
and  qualified  executor.  If  this  question  is  held  adversely  to  com- 
plainant, it  will  be  unnecessary  to  consider  any  minor  or  incidental 
question  presented  by  the  record. 

The  will  was  drawn  by  an  unskilled  draftsman,  inartificially,  and 
without  regard  to  proper  punctuation,  capitalization,  or  a  proper 
separation  of  the  several  clauses.  After  making  a  devise  and  be- 
quest of  land  and  personal  property  to  one  of  the  daughters  of  the 
testator,  bequests  of  personal  property  to  several  of  his  grandchil- 
dren, pecuniary  legacies  to  another  daughter  and  two  grandchildren, 
a  devise  of  lands,  upon  conditions  thereinafter  expressed,  to  Whit- 
mell Rutland  Newsom,  followed  by  a  residuary  clause,  giving  to  him 
the  residue  of  the  estate,  the  will  cont^ns  a  qualification  or  limita- 
tion, expressed  in  the  following  terms:  ''  after  the  payment  of  all 
my  debts  and  specified  legacies/'  One  of  the  specified  legacies  is 
the  legacy  to  Elizabeth  W.  Johnson,  who  is  complainant's  intestate, 
of  12,000,  to  be  paid  to  her  as  soon  as  possible  out  of  the  estate;  and 
the  purpose  of  the  bill  is  to  enforce  a  charge  on  the  lands  devised 
to  Whitmell  Rutland  Newsom,  for  the  payment  of  the  legacy. 

Ordinarily,  the  personal  assets  constitute  the  primary,  and  prima 
facie  the  exclusive  fund,  from  which  pecuniary  legacies  are  to  be 


744  ALABAMA, 


Newiom  t.  Tlionilon. 


paid.  They  are  not  charges  on  the  real  estate,  unless  the  testator 
80  directs,  either  expressly  or  by  implication.  There  are  no  explicit 
words  in  the  will  creating  such  charge;  and  when  it  is  soaght  by 
implication,  the  expressions  and  dispositions  of  the  will,  its  whole 
tenor  should  satisfy  the  court  of  construction  of  the  intention  of 
the  testator,  that  though  the  personal  assets  may  be  insufficient, 
the  pecuniary  legacies  shall  be  paid  at  all  events.  In  the  present 
case,  no  question  arises  as  to  the  consideration  of  extraneous  cir^ 
cumstances,  none  being  alleged  or  proved.  The  intention  of  the 
testator  must  be  inferred  from  the  provisions  of  the  will,  and  the 
circumstances  apparent  on  its  face.  Taylor  y.  Harwell,  65  Ala.  1. 

In  this  State,  a  devise  of  lands,  **  after  the  payment  of  debts,'' 
does  not  create  a  charge  by  implication.  The  doctrine  is  consid- 
ered as  opposed  to  the  spirit  and  policy  of  statutes,  which  charge 
the  whole  property  of  the  decedent,  real  and  personal,  not  ex- 
empted, with  the  payments  of  his  debts,  and  provide  for  its  sale  for 
this  purpose.  Siarke  v.  Wilson^  65  Ala.  576;  LwoU  v.  Ford,  67 
Ala.  143.  The  rule  in  respect  to  debts,  on  the  ground  upon  which 
it  is  rested,  is  inapplicable  in  the  case  of  legacies.  Where  debts 
and  legacies  are  charged  together,  they  are  not,  under  our  decisions, 
considered  as  placed  on  an  equal  footing.  As  to  the  latter,  the 
established  canons  of  construction  apply;  but  the  court  will  not  be 
forward  to  avail  of  circumstances  to  onerate  the  land.  It  is  well 
settled,  that  when  the  testator  directs  the  devisee  to  pay  legacies; 
or  devises  land,  or  the  residuum  of  his  estate,  real  and  personal, 
after  the  payment  of  legacies,  the  real  estate  is  charged.  There 
can  be  no  question,  that  the  language — ''after  tho  payment  of  all 
my  debts  and  specified  legacies'' — does  constitute  the  specified 
legacies  a  charge  on  the  property  referred  to.  The  sole  question 
is,  does  this  language  refer  to  the  lands  devised  to  Whitmell  New- 
som  ? 

The  devise  is  specific.  The  words  which,  it  is  Claimed,  create 
the  charge  are  at  the  end  of  and  accompany  the  residuary  clause. 
Generally,  in  the  cases  in  which  the  terms  of  the  residuary  clause 
have  been  held  sufficient  to  onerate  land  with  the  payment  of  lega- 
cies, the  testator,  having  given  pecuniary  legacies  without  desig- 
nating a  fund  for  their  payment,  gave  the  residue  of  his  estate,  real 
and  personal,  blended  in  a  common  fund}  there  being  no  previous 
devise  of  portions  of  the  real  estate.  2  Jarm.  Wills,  604.  The 
inference  is  deduced  on  the  principle  that  he  must  have  intended 
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the  residuum  after  paying  the  legacies,  as  otherwise  there  could 
have  beea  no  residue.     Paxson  y.  Poits,  2  N.  J.  Eq.  'MS. 

In  CauzoH  v.  Cauzon,  7  H.  L.  Gas.  168,  the  testator,  after  having 
devised  freehold  estates  to  trustees  for  a  term  of  years,  to  pay  an 
Annuity  to  his  wife  and  to  one  of  his  sons  for  life,  the  estate  on  the 
death  of  the  son  to  go  to  his  sons  in  tail  male,  having  given  other 
lands  to  other  sons,  and  having  created  and  given  legacies,  direct- 
ing the  properties  to  fall,  in  certain  events,  into  his  residuary  estate, 
added  at  the  end  of  the  will,  which  also  contained  a  residuary 
clause,  embracing  property  both  real  and  personal:  '^In  case  my 
personal  and  chattel  property  shall  be  inadequate  to  the  payment 
of  the  pecuniary  legacies  bequeathed  by  this  my  will,  the  deficiency 
shall  be  paid  out  of  my  real  and  freehold  estates,  and  I  hereby 
charge  and  incumber  the  same  with  the  payment  thereof;''  and  by 
codicil  said:  '*I  charge  and  incumber  all  my  estates  of  every  de- 
acription,  both  real  and  personal,  with  the  following  legacies,"  be* 
ing  some  additional  pecuniary  legacies.  It  was  held  that  the  lega- 
cies were  not  charges  on  the  specifically  devised  estates.  Alluding 
to  a  decision  of  Lord  Mankebs,  in  Spong  v.  Spong,  on  a  will  con- 
taining substantially  similar  provisions,  the  lord  chancellor  says  : 
^'The  principle  which  I  collect  from  that  case  is,  that  where  there 
is  a  specific  legacy  or  devise  once  given  in  a  will,  the  presumption 
is  that  it  is  the  intention  of  the  testator  that  the  legatee  or  devisee 
should  have  it  as  it  is  given,  in  its  integrity  and  without  deroga- 
tion; and  that  a  general  charge,  which  in  terms  may  comprehend 
the  specific  bequest  or  devise  is  not  sufiicient  of  itself  to  show  an 
intention  to  take  it  away  again."  And  Lord  Gkanworth  says : 
*'  The  rule  is,  that  the  presumption  is  against  an  intention  to  charge 
lands  specifically  devised,  and  that  a  mere  charge  'on  all  my 
lands,'  is  not  sufficient  to  rebut  the  presumption."  The  principle 
settled  in  Spong  v.  Spong,  3  Bligh,  84,  was  re-examined  and  re- 
affirmed. 

We  do  not  make  these  citations,  as  expressive  of  our  concurrence 
in  the  particular  application,  but  as  a  forcible  statement  of  the 
rule  and  as  illustrating  the  strength  of  the  presumption  in  favor  of 
the  exoneration  of  lands  specifically  devised.  It  is  unnecessary  for 
US  to  go  so  far,  as  the  will  under  construction  contains  no  general 
charge  which  comprehends  in  terms  the  specific  devise.  Whether 
it  is  included  in  the  charge  as  created  is  matter  of  implication. 
The  principle  settled  by  the  decision  is,  that  in  construing  charges 
Vol.  LX  —  94 
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of  legacies,  specific  and  residuary  devises  are  to  be  distingaished, 
though  for  many  purposes  of  a  common  nature.  It  is  not  a  case 
of  blending.  A  specific  devise  or  bequest  separates  a  part  of  the 
property  from  the  rest,  which  ordinarily  is  not  subject  to  the  pro- 
visions of  the  will  as  to  the  residue.  A  residuary  clause,  to  have 
of  itself  the  effect  of  creating  a  charge,  must  embrace  all  the  real 
estate,  otherwise  it  will  be  presumed  that  the  testator  intended 
only  that  portion  which  had  not  been  previously  given.  The  gift 
of  a  pecuniary  legacy,  followed  by  s  devise  of  the  residue  of  the 
estate,  real  and  personal,  will  not  by  itself  create  a  chai^  for  its 
payment  on  lands  previously  disposed  of  in  the  wilL  2  Lead.  Cas. 
Eq.  348;  Lupton  y.  Luptony  2  Johns.  Oh.  614.  The  expression, 
''  to  be  paid  unto  her  as  soon  as  possible  out  of  my  estate,"  does 
not  rebut  the  presumption. 

It  may  be  contended  that  payment  of  the  specified  legacies  is 
one  of  the  conditions  upon  which  the  devise  is  made;  as  included 
in  the  words,  ''upon  conditions  hereinafter  expressed."  Such 
8eem&  to  be  the  theory  upon  which  the  decree  is  founded.  It  is 
apparent  from  the  structure  of  the  will,  that  the  expression  of  the 
conditions  was  reserved  until  all  the  devises  and  bequests  to  Whit- 
mell  Newsom  were  provided;  until  the  property  given  to  him  was 
sufficiently  designated,  and  the  whole  estate  disposed  of.  The  con- 
ditions to  be  expressed  apply  only  to  the  property  conditionally 
given  to  him,  not  as  affecting  its  quanium,  but  the  nature  of  the 
gift,  the  management,  control  and  preservation  of  the  property, 
and  the  continuance  of  the  estate.  Such  conditions,  thereinafter 
expressed,  are  contained  in  the  provisions  of  the  will  which  follow 
the  residuary  clause,  and  the  language  on  which  the  charge  is 
rested,  and  which  provide  that  the  property  given  conditionally 
shall  be  kept  together  and  worked  on  the  land,  and  that  the  brother 
of  the  testator  shall  remain  on  the  farm,  and  be  supported  so  long 
as  he  may  live;  and  for  the  disposition  of  the  property,  in  the 
event  that  Whitmell  Newsom  should  die  leaving  no  lawful  issue 
surviving  him.  The  residue  of  the  estate  is  given,  as  expressed  in  the 
residuary  clause,  ''  upon  the  same  conditions,"  which  words  refer 
to  the  conditions  alluded  to  in  the  previous  devise  to  be  afterward 
expressed.  The  words,  "  after  the  payment  of  all  my  debts  and 
specified  legacies,"  constitute  a  substantive  and  distinct  clause, 
having  no  reference  to  the  conditions  referred  to'  in  the  devise. 
They  were  intended  to  qualify,  in  respects  other  than  the  conditions 
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upon  which  the  devise  of  the  land  is  made,  and  to  mean  something 
not  expressed  by  the  words^  ^'npon  the  same  conditions/'  Their 
application  to  qualify  and  define  the  amount  of  the  remainder  of 
the  estate^  which  should  pass  by  the  residuary  clause  —  being  what 
may  remain  after  payment  of  debts  and  legacies — is  the  natural 
and  ordinary  use  and  meaning  of  the  words,  as  collocated  in  the 
will. 

The  deyisee  is  not  the  heir  of  the  testator.  The  mere  circum- 
stance, that  he  is  also  the  executor,  does  not  suffice  to  charge  lands 
specifically  devised.  The  will  does  not  specially  direct  by  whom, 
or  how  the  legacies  shall  be  paid.  The  duty  and  liability  to  pay 
them  devolves  on  him  in  his  executorial  capacity,  and  not  as  devi- 
see. As  he  might  have  renounced  the  executorship,  without  im- 
pairing the  devises  and  bequests  to  him,  so  he  may  accept  it  with- 
out incumbering  the  devised  lands  with  any  charge  not  otherwise 
imposed  by  the  will.  The  construction  should  be  the  same  as  if  a 
stranger  had  been  appointed  executor,  and  not  varied  as  a  devisee, 
not  being  an  heir,  may  or  may  not  accept  the  appointment.  Pax- 
son  V.  Potis,  supra. 

The  will  was  made  in  1855.  On  examination  of  all  its  provis- 
ions, it  clearly  appears  that  the  testator  supposed,  and  made  his 
will  on  the  suppobition,  that  his  personal  estate  was  amply  suffi- 
cient to  pay  his  debts  and  the  specified  legacies  and  to  leave  a  resi- 
due, and  that  there  would  be  no  occasion  to  charge  the  lands  with 
them.  The  presumption  is  that  he  intended  the  legacies  to  be  paid 
out  of  the  same  estate  from  which  he  had  also  given  specific  lega- 
cies of  personal  property,  being  the  fund  which  is  by  law  prima- 
rily, and  prima  facie  exclusively,  devoted  to  such  purpose.  The 
testator  could  not  have  intended  that  the  pecuniary  legacies  should 
be  paid  at  all  events,  to  the  impairment  of  the  integrity  of  a  spe- 
cific devise  to  one  who  seems  to  have  been  the  special  and  favored 
object  of  his  bounty.  In  this  connection,  the  reservation,  that  the 
daughter  of  the  testator,  and  mother  of  the  devisee,  shall  have  the 
right  or  privilege  to  occupy  the  dwelling  and  out-houses  on  the  de- 
vised lands,  during  her  widowhood  or  life-time,  is  significant  of  the 
intention  of  the  testator. 

From  the  expressions  and  dispositions  of  the  will  and  the  circum- 
stances apparent  on  its  face,  a  charge  of  the  pecuniary  legacies  on 
the  specifically  devised  lands  cannot  be  implied  without  disregard- 
ing settled  rules  of  presumption  and  construction.     The  presumj)* 
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tion  of  an  intention  that  the  devisee  shoald  take  the  lands,  with- 
oat  such  incambrance  or  diminution,   must  prevaiL     DavU  ▼. 
Gardner,  2  P.  Wms.  187. 
Decree  reversed,  and  decree  will  be  here  rendered  dismissing  the 

bill. 


Ba88  Fubnaob  Company  t.  Olasscook. 

(»,AU.45S.) 

Matter  and  mrtarU — ditcharge  —  drunkennem, 

A  master  maj  discharge  his  servaiit  for  public  drunkenneas  and  disorderlj  eoa- 
duct,  although  it  was  onlj  on  one  occasion,  and  did  not  incapacitate  the  ser- 
vant  or  cause  him  to  fail  in  the  performance  of  his  work. 

ACTION  for  breach  of  contract  of  employment.     The  opinion 
states  the  case.     The  plaintiff  prevailed  belov. 

Walden  dt  Son,  for  appellant. 

Matthews  A  Daniel,  contra. 

SoMBBTiLLE,  J.  1.  The  flrst  portion  of  the  charge  given  by  the 
court,  to  which  exception  is  taken,  raises  the  inquiry,  under  what 
circumstances  an  employer  is  justified  in  discharging  an  employee 
from  his  service  on  the  ground  of  drunkenness.  The  plaintiff  was 
employed  by  the  defendant  company  to  reduce  to  charcoal,  or  as 
expressed  by  the  witness,  to  '^coal^'  the  wood  on  a  tract  of  land 
owned  by  the  company,  for  which  he  was  to  be  paid  wages  at  the 
rate  of  $50  per  month.  The  evidence  tends  to  show  that  the  plain- 
tiff, a  short  while  before  his  discharge,  was  drunk  on  the  premises 
of  the  defendant,  where  an  iron  furnace  was  in  process  of  operation, 
about  four  miles  away  from  ''the  coaling," as  it  is  called,  and  while 
so  intoxicated,  he  there  '*  raised  a  disturbance,  and  had  a  fight  with 
a  man.''  At  another  time  he  was  seen  ''drunk,  in  a  wagon  with 
aome  negro  women,  going  toward  the  coaling."  This  is  aU  that 
is  shown  by  the  evidence  bearing  on  this  point,  no  details  being 
given.  The  court  charged  the  jury,  that  "  the  fact  that  the  plain* 
tiff  was  drunk  once,  or  a  number  of  times,  at  the  furnace  or  else- 
where, during  his  employment  under  the  contract,  is  no  evidence 
against  plaintiff's  right  of  recovery,  unless  drunkenness  incapacitated 
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and  caused  the  plaintiff  to  fail  in  his  part  of  the  contract.''    Is  thia 
a  correct  statement  of  the  law  on  this  subject  ? 

To  justify  an  employer  in  discharging  a  serrant,  or  employee,  the 
rale,  no  doubt,  is  that  the  servant  must  haye  been  guilty  of  con* 
'duct  which  can  be  construed  to  be  a  breach  of  some  express  or  im- 
plied provision  in  the  contract  of  service.  It  seems  to  be  settled, 
that  it  is  an  implied  part  of  every  contract  of  service,  tliat  the  em- 
ployee will  abstain  from  habitual  drunkenness,  or  repeated  acts  of 
intoxication,  daring  the  period  of  his  employment.  If  he  be  guilty 
of  this  indulgence,  his  conduct  will  justify  his  dismissal.  2  Add. 
Cent.  (Morgan's  ed.),  §  890;  Wise  v.  Wihon,  1  Gar.  ft  E.  662;  2 
Pars.  Oont.  36  note  (f);  Oonsolis  v.  Oearheari,  31  Mo.  585;  Hun-^ 
iington  v.  Cloflin,  10  Bosw.  262.  There  may  be  circumstances  how- 
ever nnder  which  a  single  act  of  drunkenness  would  warrant  a  ser- 
vant's discharge;  as  for  example,  in  the  case  of  a  minister  of  the 
gospel,  where  the  act  might  bring  personal  reproach,  and  tend  to 
degrade  the  moral  standard  of  religion;  or  of  a  famOy  physician, 
where  it  might  result  in  negligence  or  malpractice  in  pharmacy 
or  surgery.  Wood  on  Mast  and  Serv.,  §  111,  p.  213.  The  same  ac^ 
when  committed  by  a  day  laborer,  in  privacy,  and  when  off  duty,  or 
on  some  rare  occasion  when  great  temptation  was  presented,  might 
not  be  a  sufficient  excuse  for  his  discharge.  The  rule  is  stated  by 
a  recent  author  to  be,  that  intoxication,  while  in  service,  is  gener- 
ally a  good  excuse  for  discharging  a  servant,  particularly  when  it  is 
habitual,  and  interferes  with  the  discharge  of  his  duties,  or  will  be 
likely  to.  But  it  is  held,  that  as  to  whether  it  is  to  be  regarded  as 
a  proper  excuse,  depends  upon  the  occasion.  Wood  on  Mast  and 
Serr.,  §  3,  p.  213.  We  do  not  doubt  that  public  drunkenness  of 
any  employee,  while  in  the  service  of  his  employer,  and  mani* 
festing  itself  in  boisterous  and  disorderly  conduct,  either  toward 
the  employer  or  third  persons,  is  such  misconduct  as  to  constitute 
a  violation  of  the  stipulation,  implied  in  every  contract  of  service, 
that  the  employee  will  conduct  himself  with  such  decency  and  polite- 
ness of  deportment  as  not  to  work  injury  to  the  business  of  the 
employer.  This  he  can  do  by  a  single  act  of  drunkenness,  which 
may  tend  to  offend  the  reasonable  prejudices  or  tastes  of  the  public, 
or  impair  their  confidence,  or  render  him  disagreeable  in  social  or 
business  intercourse.  The  drunkenness  of  employees  may  well  deter 
the  patrons  of  any  business  establishment  from  continuing  their 
business  intercourse  with  it,  especially  when  social  contact  is  fre- 
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qaently  necessary  to  its  oonsummation.  It  may  prove  also  equally 
offensiye  to  the  master  or  employer,  who  may  justly  regard  sobriety 
as  an  indispensable  element  of  efficient  senrioe.  The  charge  of  the 
court  laid  down  the  rule,  that  no  drunkenness  justified  the  plain- 
tiff's discharge,  unless  it  incapacitated  him,  and  caused  him  to  fail 
in  the  performance  of  his  part  of  the  contract  This  under  the 
principles  above  declared  was  erroneous,  and  must  work  a  reversal 
of  the  cause.  We  may  add,  that  the  act  approved  February  17, 1885, 
entitled  '*  An  act  to  prevent  public  drunkenness,''  and  making  it  a 
misdemeanor  under  certain  circumstances,  has  no  bearing  on  this 
case,  having  been  passed  after  the  present  alleged  cause  of  action* 
[Minor  questions  omitted.] 

Judgment  rmm'sed  and  remanded. 


Olbbbb  y.  Oleebb. 

(81 AU.  681.) 

Oompramise — re$oiuion  for  fraud  —  uiuitM  MjliMiMi 

The  oomplaliuuit,  a  joung  man  of  dissipatad  habits  sad  addicted  to  taloxlea- 
tion,  was  indaoed  bj  the  defendant,  a  mature  and  experienced  man,  to  be- 
eome  his  guest  at  a  hotel  where  he  and  his  familj  resided,  at  a  distance  f lom 
his  own  friends  and  relations,  and  there,  while  drinlcing  to  excess,  he  was 
privatelj  induced  by  the  defendant  to  assent  to  a  compromise  of  his  claims 
worth  $5,000  for  some  $1,500.  HM^  that  the  compromise  should  be  set  aside. 

BILL  for  accounting  of  administration  and  guardianship  and  to 
enforce  a  vendor's  lien.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

BrteheU^  Semple  dt  Chanter  and  Wm,  8.  B.  Cooper,  for  appellant 

W.  P.  Chitwood,  contra. 

Olopton,  J.  The  only  assignments  of  error  urged  in  argument 
are  directed  to  that  part  of  the  decree  from  which  the  appeal  is 
taken,  which  gives  effect  to  a  compromise  and  settlement  entered 
into  by  i^pellant  with  James  E.  Moore,  as  executor  of  S.  S.  Ander- 
son. The  instrument,  which  is  signed  by  appellant  alone,  acknowl- 
edges having  received  from  Moore,  as  such  executor,  the  sum  of 
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tl>500,  by  the  assignment  of  the  proceeds  of  one  hundred  and  thirty** 
one  acres  of  land,  specially  described,  which  constituted  a  part  of  a 
large  tract  of  land  mortgaged  by  appellee,  O.  D.  Cleere,  to  Ander* 
son.  Moore,  as  such  executor,  agreed  to  sell  the  lands  under  the 
mortgage,  at  as  early  a  day  as  the  law  will  permit,  and  appellant 
agreed  to  bid  for  the  lands  the  amount  assigned;  and  should  the 
mortgage  be  satisfied  without  a  sale,  Moore  was  to  pay  appellant 
tl,500,  which  sum  paid,  as  above  mentioned,  appellant  accepted  as 
full  payment  from  the  estate  of  Anderson,  and  from  the  sureties  on 
the  bonds  of  Gleere  as  administrator  and  as  guardian,  and  released 
and  discharged  them  from  any  and  all  liabilities  as  individuals  and 
as  such  sureties.  Appellant  further  agreed  to  waive  all  liens,  as 
vendor  or  otherwise,  to  which  he  was  entitled,  on  the  lands  embraced 
in  the  mortgage  to  Anderson,  or  in  any  mortgage  to  the  sureties  on 
the  guardian's  bond,  and  to  dismiss  the  present  suit  as  to  all  the 
defendants,  except  the  administrator  and  guardian,  and  especially 
as  to  the  estate  of  Anderson  and  the  sureties  on  both  bonds;  Moore 
agreeing  to  pay  one-half  of  the  accrued  costs.  On  the  presentation 
of  the  instrument,  the  register  or  chancellor  was  authorized  to  dis- 
miss the  suit,  on  the  terms  stated,  as  to  the  parties  mentioned.  We 
have  stated  the  substance  and  legal  effect,  as  the  instrument  is  un* 
necessarily  prolix.  A  statement  of  the  purposes^  of  the  bil],  and  of 
the  state  of  the  litigation,  showing  the  relative  rights  and  liabilities 
of  the  parties,  is  necessary  to  a  full  and  correct  understanding  of 
the  settlement  and  release. 

Upon  the  death  of  complainant's  father,  the  defendant,  G.  D. 
Cleere,  qualified  as  administrator  of  his  estate,  and  was  subsequently 
appointed  guardian  of  complainant,  who  was  then  a  minor.  Under 
an  order  of  the  Probate  Court,  the  administrator  sold  the  lands  of 
the  estate,  and  himself  became  the  purchaser.  The  sale  was  reported 
and  confirmed,  but  no'report  of  the  payment  of  the  purchase-money 
was  made,  and  no  conveyance  executed  under  an  order  of  the  court. 
The  administrator,  while  being  both  administrator  and  guardian, 
made  a  final  settlement  of  his  administration  in  April,  1860,  on 
which  he  was  charged  with  the  purchase-money  of  the  lands  and 
the  personal  assets,  and  was  directed  to  retain  as  guardian  the 
share  ascertained  to  be  coming  to  complainant,  being  13,492.34. 
This  settlement  is  a  nullity,  the  Probate  Court  being  without  juris- 
diction on  account  of  the  antagonistic  interests  represented  by  the 
administrator;  and  the  case  must  be  considered  as  if  no  final  set- 
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tlement  had  been  made.     Hays  t.  CochrM^  41  Ala.  75;   TanJkersljf 
V.  Peitis,  61  Ala.  354. 

On  April  8,  1876,  the  administrator  executed  to  Anderson  a 
mortgage  on  the  lands,  except  a  quarter  section  which  he  couTeyed 
to  his  wife,  to  secure  a  described  indebtedness  of  over  tlO,000;  and 
subsequently,  but  on  the  same  day,  made  a  second  mortgage  to  the 
sureties  on  his  bond  as  guardian,  to  indemnify  them  as  such  sure- 
ties and  to  secure  certain  debts  which  he  owed  them  individually. 
The  bill  was  brought  by  appellant  in  July,  1878,  to  obtain  a  fiiud 
settlement  of  the  administration  and  guardianship,  and  to  enforce 
a  Tender's  lien  on  the  lands  for  the  amount*  of  the  unpaid  purchase- 
money  due  him,  claiming  a  lien  saperior  to  the  lien  created  by  the 
mortgages.  Anderson  having  died,  Moore  ulus  made  a  defendant 
as  his  executor  and  as  an  individual,  and  the  other  sureties  on  both 
bonds,  included  in  the  compromise  and  settlement,  were  made  par- 
ties. Moore,  as  such  executor,  filed  a  cross-biU  to  appoint  a  re- 
ceiver and  to  marshal  the  securities,  and  a  cross-bill  was  also  filed 
by  the  sureties  on  the  gaardian's  bond,  being  the  mortagagees  in 
the  second  mortgage.  This  was  the  status  of  the  suit  and  the 
litigation  at  the  time  the  compromise  and  settlement  were  entered 
into,  January  20,  1880,  so  far  as  necessary  to  be  stated  for  the  pur» 
poses  of  this  case.  On  May  11,  1880,  the  settlement  and  release 
were  set  up  by  amendment  of  the  answers  of  Moore  as  executor 
and  of  the  sureties,  and  by  amendment  of  the  cross-biUs.  In 
the  view  we  take  of  the  question  raised,  it  is  unnecessary  to  consider 
whether  effect  should  have  been  given  to  the  settlement  without 
requiring  the  performance  by  the  defendant  contracting  party. 

Sections  3039  and  3040  of  the  Code  are  legislative  enactments 
founded  on  the  policy  of  the  law,  which  favors  the  compromise  and 
termination  of  litigation,  whatever  may  be  its  character.  The  first 
declares  :  **  All  receipts,  releases  and  discharges  in  writing,  whether 
of  a  debt  of  record  or  a  contract  under  seal  or  otherwise,  must  have 
effect  according  to  the  intention  of  the  parties  to  the  same.^  And 
the  second  provides  :  ''  AH  settlements  in  writing,  made  in  good 
faith  for  the  composition  of  debts,  must  be  taken  as  evidence  and 
held  to  operate  according  to  the  intention  of  the  parties,  though 
no  release  under  seal  is  given  and  no  new  consideration  has  passed/* 
The  purpose  of  each  section  is  the  abrogation  of  certain  common- 
law  rules,  technical  in  their  nature.  The  effect  is  to  make  valid 
and  operative  written  discharges  and  written  settlements  for  the 
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compositioii  of  debts,  though  executed  without  a  seal  and  without 
new  or  additional  consideration.  SingUton  v.  ThomtMy  73  Ala.  205. 
Other  than  these  exemptions  from  the  rules  at  common  law,  releases 
and  compromises  derive  no  potency  from  the  statutes,  and  are  gov- 
erned by  the  rules  which  equity  applies  in  such  cases.  The  stat- 
utes are  designed  to  give  effect  to  releases  and  compositions  ac- 
cording to  the  intention  of  the  parties  when  made  in  good  faith. 
They  may  be  shown  to  have  been  given  by  mistake  of  fact,  or  by 
surprise,  or  obtained  by  undue  influence,  or  by  misrepresentation 
or  concealment  of  material  facts,  or  may  be  avoided  for  any  cause 
sufficient  in  equity  to  invalidate  a  contract  Chtoan  v.  Sappy  74 
Ala.  44. 

Though  mere  inadequacy  of  consideration,  ordinarily,  is  not  suf- 
ficient to  annul  and  set  luside  a  contract,  when  the  parties  are  in  a 
situation  to  exercise  independent  judgment  in  determining  its  value, 
and  to  act  knowingly  and  intentionally;  and  though  it  furnishes 
no  ground  for  the  interference  of  equity,  which  in  such  case  leaves 
the  parties  to  the  consequences  of  their  own  improvidence,  yet  the 
inadequacy  may  be  so  gross  as  to  furnish  ^*  the  most  vehement  pre- 
sumption of  fraud.''  In  2  Pom,  Bq.  Jur.,  §  927,  the  learned  au- 
thor  says  :  *^  The  doctrine  is  settled  by  a  consensus  of  decisions 
and  diciaf  that  even  in  the  absence  of  all  other  circumstances, 
when  the  inadequacy  of  price  is  so  gross  that  it  shocks  the  con- 
science and  furnishes  satisfactory  and  decisive  evidence  of  fraud, 
it  will  be  sufficient  ground  for  canceUing  a  conveyance  or  contract, 
whether  executed  or  executory.''  In  such  case  the  inadequacy  of 
consideration  is  not  the  ground  of  interposition,  but  the  fraud, 
which  follows  as  a  conclusion  from  the  degree  of  grossness, 
whereby  the  conviction  arises  and  abides,  though  there  be  no  direct 
evidence  that  the  contract  was  obtained  by  imposition  or  by  some 
improper  means.  SaUonstall  v.  Oordon,  33  Ala.  149;  2  Lead.  Gas. 
Eq.  1238. 

It  is  morally  certain  from  the  evidence  that  Moore  was  cognizant 
of  the  financial  inability  of  the  mortgagor  to  pay  the  mortgage 
debt  without  a  sale  of  tbe  property.  Hence  the  alternative  agree- 
ment, that  claimant  should  bid  for  the  land  the  stipulated  amount. 
While  the  nominal  consideration  was  stated  at  $1,500,  there  was  no 
absolute  agreement  to  pay  that  amount  The  land  was  the  real 
consideration  in  probable  and  reasonable  prospect,  tbe  value  of 
which,  disconnected  from  the  balance  of  the  trabt,  according  to 
Vol.  LX  —  95 
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the  evidence  disclosed  by  the  record,  did  not  exceed  f500.  Practi- 
cally, for  this  consideration  the  complainant  waives  his  lien  on  the 
lands  and  releases  the  sureties  from  all  liability.  It  may  be  that 
coupling  the  agreements  to  assign  tl,500  of  the  proceeds,  and  if 
necessary,  to  take  the  land  at  that  estimated  value,  relieves  the  con- 
sideration from  inadequacy  so  gross  as  to  furnish  of  itself  satisfactory 
and  decisive  evidence  of  fraud.  But  it  is  not  necessary  in  this  case 
to  infer,  from  the  mere  inadequacy  of  the  consideration,  that  the 
compromise  was  improperly  obtained.  When  gross  inadequacy^ 
though  not  sufficiently  gross  to  be  the  basis  of  an  inference  of 
(raud^  is  combined  with  incidental  circumstances  showing  bad  faith 
or  undue  advantage;  when  it  is  coupled  with  weakness  of  mind, 
produced  by  any  cause,  with  pecuniary  distress  or  suspicion  of 
fraud,  the  courts  will  withhold  the  benefits  of  the  contract  frooi 
the  offending  party,  whether  claimed  affirmatively  or  defensively. 
Leitter  v.  Mohan,  25  Ala.  444;  s.  c,  60  Am.  Dec.  530. 

The  complainant  was  a  man  of  intemperate  habits,  which  was 
known  to  Moore,  who  invited  him  to  go  to  Belgreen,  where  Moore 
resided,  away  from  his  friends  and  relations.  Moore  informed  the 
ladies,  including  his  own  daughter,  at  the  hotel  where  he  was  board* 
ing,  that  complainant  was  coming,  and  that  he  wanted  to  make  a 
compromise  or  trade  with  him,  and  requested  them  to  make  it 
pleasant  and  agreeable  to  him.  Complainant  remained  at  Belgreen* 
staying  at  the  hotel  at  which  Moore  was  boarding  about  a  week» 
during  which  time  he  drank  to  excess.  Moore  informed  Petree,  at 
whose  saloon  complainant  had  drunk  at  times,  that  he  wanted  to 
effect  a  compromise  and  was  anxious  to  get  it  fixed,  and  requested 
Petree  not  to  interfere  in  the  compromise.  When  complainant 
went  to  Petree  for  advice  it  was  refused  because  of  this  promise. 
No  person  seems  to  have  been  present  at  any  interviews  between 
Moore  and  complainant  during  his  stay  at  Belgreen,  nor  is  it  shown 
that  any  interview  took  place;  if  any,  they  were  private.  On  the 
morning  of  the  last  day  of  his  stay,  complainant  signed  and  acknowl- 
edged the  settlement,  which  was  written  by  Moore,  before  the 
clerk  of  the  Circuit  Court,  who  says  he  was  apparently  sober. 
This  is  the  first  information  given  of  the  compromise  having  been 
made. 

The  evidence  makes  a  case  of  a  deliberate  and  preconceived  plan 
by  a  man  of  experience  and  mature  years  to  induce  a  young  man  of 
dissipated  habits,  addicted  to  excessive  drinking,  to  become  his 
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gaest  at  the  hotel  at  which  he  and  his  family  resided,  and  at  a  dis* 
tanee  from  his  friends  and  relations,  to  bring  him  under  influences 
that  would  make  him  more  plastic  and  more  easily  induced  to  make 
the  compromise  which  Moore  was  anxious  to  effect;  to  prevent  the 
advice  and  interference  of  others  and  to  procure  his  signature  to  a 
settlement  when  a  suitable  time  and  occasion  were  afforded.  These 
circumstances  are  not  purged  of  their  suspicious  character,  because 
complainant  may  have  had  mental  capacity  to  contract,  nor  be- 
cause he  may  have  been  sober  after  leaving  Belgreen,  nor  because 
he  may  have  wanted  to  get  the  money  while  living.  It  is  not  a 
question  of  mental  capacity,  but  good  faith,  though  the  probable 
effects  of  previous  excessive  drinking  may  be  considered.  Threats 
of  protracted  litigation  and  a  pressing  desire  and  need  of  money 
may  have  been  inducements  brought  to  operate  on  him.  The  rec- 
ord is  silent  as  to  the  circumstances  under  which  he  agreed  to  the 
compromise  and  his  knowledge  of  its  contents.  The  incidental 
circumstances,  combined  with  gross  inadequacy  of  consideration, 
which  create  a  conviction  of  circumvention  and  undue  advantage, 
call  for  explanation  and  exact  of  those  claiming  the  benefits  of  the 
compromise  to  show  that  complainant  acted  intentionally,  with 
knowledge  of  its  nature  and  contents,  and  that  no  undue  advantage 
was  taken  of  his  situation.  In  the  absence  of  such  explanation, 
the  conclusion  of  fraud  follows,  and  equity  will  not  give  effect  and 
operation  to  the  settlement.  Campbell  v.  Spencer^  2  Bin.  129;  J/b- 
Kinney  v.  Pinekardy%  Leigh,  149;  s.  c,  21  Am.  Dec.  601;  McOor^ 
tnick  V.  Malin,  5  Blackf.  509;  2  Pom.  Eq.  Jur.,  g  928. 

There  are  other  considerations.  Neither  Moore  nor  any  of  the 
sureties  paid  or  obligated  themselves  to  pny complainant  anything. 
No  consideration  moved  from  them  for  their  discharge  and  release. 
The  whole  burden  of  the  consideration  was  attempted  to  be  cast  on 
Anderson^s  estate,  though  the  sureties  were  to  receive  large  personal 
benefits.  They  claim  under  and  by  virtue  of  a  contract  made  with 
the  personal  representative  and  purporting  only  to  bind  the  estate. 
The  successor  in  the  administration  of  the  estate,  Moore  having 
died,  repudiates  the  compromise  on  the  record  and  refuses  to  per- 
form it.  We  shall  not  consider  the  authority  of  Moore,  as  execu- 
tor, to  bind  the  estate  in  the  manner  attempted,  nor  whether  a 
court  of  equity  would  enforce  the  agreement  against  the  estate. 
We  take  it  to  be  a  rule  without  exception,  that  equity  will  not  en- 
force a  contract  in  favor  of  a  party  wha  not  only  docs  not  ask  its 
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enforcemeDty  bnfc  repudiates  the  contract,  and  subject  the  other 
party  to  a  separate  soit  and  different  litigation  to  get  the  reciprocal 
benefit.  The  succeeding  administrator  had  the  same  authority  to 
rescind  as  the  executor  had  to  make  the  contract.  The  complainant 
was  authorized  to  treat  it  as  rescinded,  all  parties  being  thereby 
placed  in  siaiu  quo.  The  sureties  have  no  independent  equity, 
and  claiming  under  and  through  the  compromise,  whatever  equity 
they  may  have  had  thereunder,  falls  with  the  right  and  equity  of 
Anderson's  estate. 

In  either  aspect  the  parties  are  not  entitled  to  the  benefits  of  the 
compromise.  As  the  register  has  reported  that  there  is  nothing 
due  from  Cleere  as  guardian,  which  report  has  been  confirmed,  no 
liability  rests  on  the  sureties  on  his  bond  as  such.  They  can  only 
be  made  liable  for  the  costs  of  any  unsuccessful  litigation  instituted 
by  them. 

The  conclusion  reached  by  the  chancellor  precludes  the  consid-- 

oration  of  other  questions  which  may  now  become  material    They 

are  not.  properly  before  us.    The  taxation  of  the  costs  will  be  differ* 

ent  on  another  hearing. 

Judgment  rmferml  and  rmtumded. 


Bblly.  Watkihb. 

CB  Ate.  SIS.) 


Mamatfe^conmifonee in  truM  for  married  wman  and  MUren^uken  her 

intereit  not  UMtfcir  her  deUe. 

Under  a  conye^anoe  of  tbiee  handred  and  eightj-flye  acres  of  laod,  worth  aboat 
$2,400,  in  trust  for  the  ase  and  benefit  of  a  married  woman  and  her  children, 
the  trastee  being  directed  to  permit  the  husband  to  use  the  lands  for  the  use 
and  benefit  of  his  wife  and  children,  for  their  support  and  the  education  of 
the  children,  and  upon  the  further  trust,  that  upon  his  detth  the  said  lands 
are  to  be  equallj  owned  and  divided  bj  and  between  all  the  children  then 
living,  "  and  if  the  wife  shall  survive  him,  then  she  is  to  take  a  child's  part 
of  'Aid  land  for  her  Ufe  onlj,"  KM,  construing  the  d^ed  in  connection  with  the 
va»ue  of  the  propertj,  the  condition,  number  and  relationship  of  the  benefici- 
aries (including  after-bom  children)  to  the  grantor,  that  he  intended  the  prop- 
ertj  should  be  jointlj  used  and  enjoyed  bj  the  wife  and  children  as  a  family, 
and  that  her  interest  in  it  could  not  be  separated  and  subjected,  by  bUl  la 
equity,  to  the  payment  of  her  debts. 
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ILL  to  snbject  a  trust  fand  to  a  judgment    The  opinion  statee 
the  ease.    DismiBsed  below. 


Waits  d  Son  and  Edw.  de  OraffenrM,  for  appellant 
Charles  E.  WaBsr,  contra. 

SroNEy  0.  J.  The  rights  of  the  complainant  in  this  cause  depend 
on  the  proper  interpretation  of  the  deed  of  Bryan  Watkins,  bearing 
date  November  27,  1866,  made  an  exhibit  to  the  bilL  As  to  the 
provision  made  for  the  benefit  of  Mrs.  Sarah  Oertrude  Watkins,  the 
deed  excludes  the  marital  rights  of  her  husband,  and  consequently 
whatever  interest  she  takes  under  the  deed  is  equitable  as  contra-dis- 
tinguished from  statutory  separate  estate.  Jones  v.  BeesSy  65  Ala. 
134.  The  deed,  giving  to  the  entire  instrument  its  proper  construc- 
tion, vests  no  estate  or  interest  in  John  B.  Watkins,  the  husband. 
JSpear  v.  Walkley,  10  Ala.  328.  We  do  not  understand  counsel  as 
controverting  this,  but  as  conceding  it  The  demurrer  therefore, 
to  the  original  bill  was  rightly  sustained.  The  bill  was  then 
amended,  so  as  to  abandon  and  strike  out  all  claim  of  relief  based 
on  any  interest  in  John  B.  Watkins,  the  husband. 

The  clause  of  the  deed,  under  which  it  is  claimed  that  Mrs.  Sarah 
Oertrude  Watkins  has  an  interest  in  the  property  which  she  can  and 
did  charge,  directs  the  trustee  to  '^  permit  the  said  John  B.  Watkins 
to  use,  occupy,  and  cultivate  the  said  land,  for  the  use  and  benefit 
of  his  wife  and  children,  for  their  support  and  the  education  of  the 
children;  and  if* the  said  John  B.  should  survive  his  wife,  then  for 
the  use  and  benefit  and  education  of  his  children;  but  in  no  case  are 
the  said  lands  to  be  liable  for  the  debts  and  contracts  of  the  said 
John  B.  Watkins.  And  then  upon  the  further  trust,  that  upon  the 
death  of  the  said  John  B.,  said  lands  are  to  be  equally  owned  and 
divided  by  and  between  the  children  of  the  said  John  B.  then  living; 
and  if  any  of  his  children  shall  have  died,  leaving  a  child  or  chil- 
dren,  such  child  or  children  shall  take  their  deceased  parent's  share. 
And  if  the  wife  of  the  said  John  B.  shall  survive  him,  then  she  is  to 
take  a  child's  part  of  said  land,  for  and  during  her  life,  and  after 
her  death,  her  part  is  to  go  to  the  aforesaid  children;  but  in  any 
event,  her  interest  in  said  lands  hereby  conveyed  is  to  cease  and  be 
determined  at  her  death.  So  long  as  the  said  John  B.  Watkins  shall 
faithfully  apply  the  rents  and  profits  of  said  lands,  or  the  profits 
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arising  fFom  the  cultivation  of  the  same,  to  the  uses  and  pnrposea 
above  indicated,  then  he  is  to  receive  the  same,  and  is  not  to  account 
to  any  one  therefor.'' 

It  is  manifest  that  undei*  the  terms  of  this  deed  Mrs.  Watkins 
acquired  no  present  interest  in  the  lands  as  land,  nor  in  the  title  to 
the  same;  and  that  she  can  acquire  none  during  the  life  of  her  bus- 
band.  At  her  husband's  death,  if  she  survive  him,  she  will  be  en- 
titled to  a  life-estate  in  a  child's  part  of  the  land — a  contingent 
remainder.  And  during  the  joiut  lives  of  the  husband  and  wife, 
she  is  entitled,  out  of  the  income  and  profits,  to  share  in  the  support 
equally  with  her  children,  while  the  latter  have  the  additional  right 
to  be  educated  therefrom.    This  is  the  extent  of  her  interest 

In  the  case  of  Fellows  v.  Tann,  9  Ala.  999,  a  father  by  deed  had 
conteyed  property  to  his  daughter,  ''  for  the  use  and  support  of  her- 
self and  her  heirs  during  their  lives; "  and  after  the  death  of  the 
daughter,  the  property  to  be  equally  divided  among  her  heirs.  The 
daughter  was  then  the  widow  of  one  Barnett,  but  she  soon  after- 
ward intermarried  with  Tann.  Under  a  judgment  and  execution 
against  Tann,  an  attempt  was  made  to  sell  the  property  in  satisfac- 
tion of  it.  The  court  declined  to  decide  whether  the  husband  took 
any  interest  in  the  property,  but  decided  that  if  he  took  any  interest, 
it  could  only  be  reached  and  separated  in  a  court  of  equity.  It  was 
said,  the  deed  invested  **  the  mother  and  her  children  collectively 
with  interests  which  the  creditors  of  the  husband  cannot  divesl^  as 
it  respects  the  latter,  through  the  medium  of  any  forum. '^  As  we 
have  said,  it  was  not  decided  in  this  case  whether  there  was  an  in- 
terest which  could  be  separated  in  equity.  JoBpw'  v.  Howard,  12 
Ala.  652,  decides  substantially  the  same  thing  as  Fellows  v.  Tann. 

The  case  of  Ragely  v.  Robinson,  10  Ala.  703,  is  the  first  and  lead- 
ing case  which  bears  directly  on  the  question  we  have  in  hand.  The 
will  in  that  case  conveyed  property  to  a  trustee,  ''for  the  use  and 
benefit  of  the  said  E.  T.  B.  (husband,  son  of  the  testator)  and  his 
family,  during  the  term  of  the  said  R's  natural  life;  and  from  and 
after  his  death,  to  the  use  of  such  persons  as  the  same  may  be  de- 
vised and  bequeathed  by  the  said  E.  T.  B.  in  his  will;  and  in  the 
event  no  will  shall  be  made,  then  to  the  heirs  at  law  of  the  said  E.'* 
The  property  was  large,  and  a  bill  was  filed  to  subject  the  said  E«. 
T.  B.'s  interest  to  a  judgment  against  him.  It  was  held  that,  "se 
far  as  the  bequest  includes  property  which  is  intended  to  be  used 
joiutly  by  K  and  his  family  in  specie,  as  a  house,  furuiture,  house- 
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tiold  servants,  etc.^  it  is  incapable  of  severance,  and  cannot  be 
reached  by  his  creditors.''  As  to  other  property,  from  which  a 
reyenue  was  to  be  derived  by  its  employment,  it  was  held  that  his 
interest  could  be  separated,  and  subjected.  That  case  came  again 
before  this  court,  and  the  principles  first  settled  were  adhered  to. 
19  Ala.  404. 

In  Hill  v.  McRae,  27  Ala.  175,  a  bequest  was  made  to  a  trustee, 
for  the  use  and  benefit  of  testator's  son  Thomas.  It  directed  the 
trustee  '^  to  pay  over  to  the  said  Thomas,  from  time  to  time,  such 
part  of  the  income  of  said  trust  estate,  or  the  whole  thereof  if  re- 
quired, as  may  be  necessary  for  the  comfortable  and  reasonable  sup- 
port of  the  said  Thomas,  and  of  his  wife  and  children,  should  he 
have  any;  the  same  to  be  used  by  the  said  Thomas.  '*  The  will  then 
made  provision  for  the  disposition  of  the  property  at  Thomas' 
death,  Thomas  was  unmarried  at  the  time  of  testator's  death,  but 
married  subsequently,  and  had  no  children.  A  judgment  creditor 
of  said  Thomas  sought  by  bill  to  subject  his  share  of  the  income  tp 
the  satisfaction  of  the  judgment.  Relief  was  denied.  In  the  opin- 
ion of  the  court  is  the  following  language:  '^  In  the  case  before  us 
the  provision  is  for  the  comfortable  and  reasonable  support  of 
Thomas  and  his  wife.  It  is  a  joint  benefit  conferred  upon  both,  as 
we  must  intend  it  was  contemplated  by  the  testator  that  they  were 
to  subsist  at  the  same  board,  and  enjoy  their  support  as  is  common 
to  the  relation  of  husband  and  wife;  and  no  more  is  to  be  paid  by 
the  trustee  than  is  necessary  for  their  support.  *  *  *  The 
donor  or  testator  has  an  individual  right  of  property,  as  has  been 
well  said,  in  the  execution  of  the  trust;  and  to  divert  it  to  a  per- 
son or  purpose  not  intended  would  be  an  invasion  of  his  dominion 
and  a  fraud  upon  his  generosity.  It  would  be  to  cut  off  improvi- 
dent families  from  all  sources  of  benevolence  and  interpose  a  per- 
petual barrier  to  the  exercise  of  paternal  duty.  Such  is  not  the 
law."  The  following  authorities  support  the  doctrine  in  Hill  y. 
McRae;  Oodden  v.  Orowhursi,  10  Sim.  643:  Wetherell  v.  Wilson, 
1  Keene,  81;  EearAley  v.  Woodcock,  3  Hare,  185;  Hughes  v.  Pledge, 
1  Leigh,  443;  Perkins  v.  Dickinson,  3  Grat  335;  Holdship  y.  Pat- 
terson,  7  Watts,  547;  Ashursi  v.  Given,  5  Watts  &  Serg.  323. 

The  case  of  Hill  y.  McRac,  supra^  has  never  been  in  terms  over- 
ruled; but  the  later  cases  of  Robertson  v.  Johnson,  36  Ala.  197» 
and  Jones  y.  Reese,  65  Ala.  134,  are  relied  on  as  upholding  the 
equity  of  the  present  bill.     In  the  first  of  those  cases,  following 


760  ALABAMA, 


Bell  y.  Watkins. 


what  had  been  decided  in  Rugely  v.  Robinson,  10  Ala.  702,  both 
the  principle  and  its  limitation  are  expressed,  and  thereby  approTed, 
in  the  following  language:  ^'That  a  beneficial  interest  cannot  be 
given  to  one  so  that  it  cannot  be  reached  by  his  creditors,  unless  such 
interest  is  conferred  and  is  to  be  enjoyed  jointly  with  others,  and  is 
also  incapable  of  severance."  And  in  the  later  case  of  Janes  ▼• 
Reese,  65  Ala.  134,  in  stating  the  question  for  decision,  the  follow- 
ing language  is  employed:  ''Does  it  (the  will)  vest  in  Lewis  C.  a 
beneficial  interest  in  the  mortgaged  premises,  or  in  the  rents,  in- 
comes or  profits,  which  is  not  so  joined  and  blended  with  the  es- 
tate or  interest  of  his  family,  as  to  be  incapable  of  severance?''  It 
is  manifest  that  in  neither  of  these  cases  was  it  intended  to  over- 
rule or  modify  the  principles  declared  in  Rugely  y.  Robinson,  but 
rather  to  afiirm  thenu  In  each  of  the  three  cases,  Rugely  y.  Robin- 
son, Robertson  v.  Johnson  and  Jones  v.  Reese,  the  property  conveyed 
appears  to  have  been  relatively  large;  so  large,  that  it  was  thought 
there  would  be  a  surplus  above  maintenance;  and  in  the  later  two  cases 
it  is  not  shown  that  there  was  any  part  of  the  property  conyeyed, 
which  was  specially  intended  to  be  used  jointly  by  the  beneficiaries, 
as  was  the  case  in  Rugely  v.  Robinson.  It  should  be  added  however 
that  the  following  cases  seem  to  support  the  ruling  of  the  court  grant- 
ing relief  in  the  case  of  Rugely  v.  Robinson :  Rippon  v.  Norton,  2 
Beav.  63;  Page  v.  Way,  3  Beav.  20;  Raikes  v.  Ward,  1  Hare,  445. 
The  entire  property  conveyed  in  the  deed,  which  gave  rise  to  the 
present  suit,  is  three  hundred  and  eighty-five  acres  valued  in  the 
face  of  the  deed  at  t2,400.  What  has  been  and  is  its  net  annual 
profit  or  income  is  not  set  forth.  It  is  not  averred  that  the  land 
had  any  special  or  exceptional  value  by  force  of  its  location  or  sur- 
roundings. Our  experience  and  common  knowledge  convince  us 
the  income  could  not  be  large.  The  deed  bears  date  in  November, 
1886,  and  the  present  bill  was  filed  more  than  sixteen  years  after- 
ward. The  wife  and  children  are  the  beneficiaries  of  the  usufruct, 
during  the  life- time  of  John  B.,  the  husband.  The  deed  is  of  that 
class  which  will  open  and  let  in  after-bom  children,  as  beneficiaries 
under  its  provisions.  The  bill  avers  there  were  three  children  when 
it  was  filed,  March  13,  1883:  Sarah  Alice,  then  over  twenty-one 
years  old,  Oeorge  B.,  between  fourteen  and  twenty-one,  and  Bob- 
ert  W.,  under  fourteen.  So  Robert  W.  must  have  been  bom  after 
the  deed  was  made,  and  Oeorge  B.  may  have  been.  Forming  our 
opinion  on  the  averments  of  the  bill  it  is  not  impossible  that  other 
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children  may  be  born,  who  will  become  beneficiaries  under  the  deed. 
The  deed,  as  we  have  seen,  provides  for  the  wife  and  children;  support 
for  all,  and  education  for  the  children.  The  donor,  as  we  said  in 
Hill  T.  McRae^  supra,  had  an  individual  right  of  property  in  the 
execution  of  the  trust.  To  allow  his  dominion  to  be  invaded  would 
be  a  fraud  on  his  generosity.  The  children  were  as  much  the  ob- 
jects of  his  providence  and  bounty  as  was  their  mother.  lie  made 
greater  provision  for  the  children;  for  he  provided  for  their  educa- 
tion as  well  as  their  support.  They  were  of  tender  years,  some  of 
them  unborn.  They  required,  and  would  require,  the  constant 
presence,  watchful  care  and  guardianship  of  their  mother;  and  to 
deprive  them  of  it,  or  hinder  or  embarrass  it,  would  be  to  thwart 
the  manifest  purpose  of  the  donor.  That  mother  and  children 
should  be  kept  together  as  a  family,  supported  in  common  as  a 
family;  that  the  children  should  be  watched  over,  cared  for  and  di- 
rected, with  that  tenderness  which  only  a  mother  is  expected  to  be- 
stow, are  as  manifest  on  the  face  of.  the  deed  we  are  interpreting 
as  words  could  express  them. 

We  hold  that  in  this  case  the  meagemess  of  the  provision,  the 
number,  condition  and  relationship  of  the  beneficiaries,  the  impos- 
sibility of  separating  the  fund  without  materially  impairing  the 
benefit  intended  for  the  children,  demonstrate  that  the  donor  in- 
tended his  bounty  should  be  jointly  used  and  enjoyed  by  the 
mother  and  children  as  a  family;  and  that  to  separate  her  interest 
from  those  of  the  children  would  be  practically  to  invade  his  do- 
minion, and  to  commit  a  fraud  on  his  generosity. 

AffifmetL 


Bakdolph  y.  Statk 

(98  Ala.  587.) 

Beeord$ — public — right  to  exandns. 

The  statutory  provlsioii  that "  the  records  of  the  judge  of  probate's  office  mosl 
be  free  for  the  examination  of  all  persons,  when  not  in  nse  bj  him,"  and  limited 
to  an  J  person  having  an  interest,  his  agent  or  attomej,  gives  the  right  to 
take  memoranda  or  copies;  but  it  does  not  confer  on  attorneys,  or  other  per- 
sons, who  are  engaged  in  the  business  of  negotiating  loans  on  mortgages 
of  real  estate,  the  right  to  make  an  abstract  from  the  records  of  con- 
yejanoes,  of  the  titles  to  all  the  lands  in  the  countj,  for  future  use  in  their 
business  when  required.    {See  note,  p.  764.) 

V0L.LX  — 96 
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MANDAMUS.    The  opinion  states  the  case.    The  writ  was 
awarded  below. 

BriekeU,  Smple  di  Ounter,  for  appellant 
TVoy,  Tompkins  di  Latidon,  contra. 

Stone,  0.  J.  Relators  set  forth  that  they  are  resident  dtiaens 
of  the  county  of  Montgomery,  Alabama,  and  that  they  are  copart- 
ners in  the  practice  of  law,  and  in  negotiating  loans  to  planters  and 
others  in  said  county  on  mortgages  of  real  estate;  that  in  the  con- 
duct of  their  business,  in  negotiating  said  loans,  it  becomes  neces- 
sary for  them  to  examine  the  records  of  Montgomery  county,  and 
to  submit  to  the  persons  who  arc  to  make  said  loans  abstracts  of 
the  titles  of  the  property  upon  which  mortgages  are  to  be  executed 
to  secure  the  loans.  Upon  these  grounds  relators  claimed  the  right 
of  inspection  of  the  entire  recojds  of  conveyances  in  Montgomery 
county,  and  that  they  be  permitted  to  make  abstracts  of  all  the  ti- 
tles to  real  estate  in  the  county,  to  enable  them  to  be  in  a  position 
to  submit  them  without  delay  to  parties  who  are  willing  to  make 
loans  upon  mortgages  of  real  estate  in  said  county.  In  other  words, 
the  demand  was  that  they  be  permitted,  not  only  to  examine,  but 
to  make  abstracts  of  the  titles  to  all  the  lands  in  the  county;  not 
that  their  interest,  or  that  of  their  clients,  extended  so  far;  but 
that  they  might  be  prepared,  should  future  applications  for  loans 
be  presented,  to  furnish  abstracts  of  titles,  without  dday  and  with- 
out special  examination  in  each  case,  as  the  case  may  arise.  The 
judge  of  probate  denied  them  the  use  of  the  records  and  of  his  of- 
fice for  such  a  purpose,  and  the  present  proceedings  seek  to  compel 
him  by  mandamus  to  grant  them  the  privilege  claimed. 

The  right  to  relief  is  rested  on  section  698  of  the  Code  of  1876. 
Its  language  is:  "  The  records  of  the  judge  of  probate's  office  must 
be  free  for  the  examination  of  all  persons,  when  not  in  use  by  him." 

Questions  similar  to  the  one  before  us  have  been  heretofore  con- 
sidered by  this  court.  Brsfoer  v.  Watson,  71  Ala.  299;  Phetan  v. 
State,  76  Ala.  49.  We  said:  ''It  is  not  the  unqualified  right 
of  every  citizen  to  demand  access  to,  and  inspection  of  the  books 
or  documents  of  a  public  office,  though  they  are  the  property  of 
the  public  and  preserved  for  public  uses  and  purposes.  *  *  ^ 
And  the  individual  who  claims  access  to  the  public  records  and 
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documents,  •  *  *  can  properly  be  required  to  show  that  he  has 
an  interest  in  the  document  which  is  sought,  and  that  the  inspect 
tion  is  for  a  legitimate  purpose.''  Speakitig,  in  another  place,  of 
the  right  of  inspection,  we  said:  ''The  qualification  of  the  rule  is, 
that  no  person  can  demand  the  right  sate  those  who  have  an  inter- 
est in  the  record,  their  lawful  agents  or  attorneys.     *     *     * 

Whether  the  right  extends  beyond  the  mere  right  of  look- 
ing at  the  record,'we  have  found  no  adjudged  case  that  determines. 
It  would  seem  however  that  no  reasonable  argument  can  be  urged, 
why  a  person  having  an  interest  in  the  particular  tract  or  tracts, 
should  be  denied  the  privilege  of  making,  or  having  made,  memo- 
randa for  his  own  use.''    This  last  point  we  did  not  then  decide. 

In  Michigan  there  is  a  statute,  containing  this  clause:  ''The 
registers  of  deeds  in  this  State  shall  furnish  proper  and  reasonable 
facilities  for  inspection  and  examination  of  the  records  and  files  in 
their  respective  offices,  and  for  making  memorandums  or  transcripts 
therefrom,  during  the  usual  business  hours,  to  all  persons  having 
occasion  to  make  examination  of  them  for  any  lawful  purpose.'' 
In  Webber  v.  Townley,  43  Mich.  534;  s.  c,  38  Am.  Rep.  213,  this 
statute  came  up  for  interpretation  before  the  Supreme  Court  of 
that  State,  at  a  time  when  Oampbbll  and  Coolet,  JJ.,  were 
members  thereof.  The  question  was  not  distinguishable  in  princi- 
ple from  the  one  we  have  in  hand.  In  a  very  strong  argument  by 
the  chief  justice,  in  which  all  the  justices  concurred,  the  prayer  of 
the  relators  was  denied.  And  the  principle  of  the  ruling  was  re- 
affirmed in  Diamond  Match  Co.  v.  Powers^  51  Mich.  145. 

Relators  rely  on  People  v.  Cornell,  47  fiarb.  329;  People  v.  Reiley, 
45  N.  Y.  429,  and  People  v.  Richards,  99  N.  Y.  620,  in  support  of 
their  views.  Properly  interpreted,  they  lend  no  aid  whatever  to 
the  relief  claimed  in  this  case,  as  will  be  seen  by  an  examination  of 
them.     The  relief  prayed  in  this  case  ought  to  have  been  denied. 

We  must  not  however  be  understood  as  intending  to  abridge  the 
right,  conferred  by  statute,  of  "  free  examination,"  by  all  persons 
having  an  interest,  of  the  records  of  the  probate  judge's  office. 
Kor  will  we  confine  this  right  to  a  mere  right  to  inspect.  He  may 
make  memoranda  or  copies,  if  he  will,  and  to  this  end  may  employ 
an  agent  or  attorney.  The  limitation  is,  that  he  must  not  obstruct 
the  officers  in  charge  in  the  performance  of  their  official  duties,  by 
withholding  records  from  them,  when  needed  for  the  performance 
0f  an  official  function.     Nor  is  this  right  of  examination  confined 
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to  persons  claiming  title,  or  baring  a  present  pecaniary  interest  in 
the  sabject-matter.  It  will  embrace  all  persons  interested,  pres- 
<ently  or  prospectively,  in  tbe  chain  of  title,  or  nature  of  incnm- 
brance,  proposed  to  be  inyestigated.  The  right  of  free  examination 
is  tbe  rale,  and  the  inhibition  of  such  privilege,  when  the  purpose 
is  speculative,  or  from  idle  cariosity,  is  the  exception. 

The  judgment  of  the  Circait  Court  is  reversed,  and  a  jndgment 
here  rendered  qaashing  the  relation  and  dismissing  the  salt  at  the 
-cost  of  relator,  in  the  court  below  and  in  this  coart. 

Reversed  and  remanded.  JudgmetU  reversed. 

NoTB  BT  THB  Rbportbr. — The  same  doctrine  was  held  in  the  Snpieme 
•Court  of  Kansas,  October  8, 1887,  in  Cormack  ▼.  WolcaU.     The  coart  said: 

"  The  statute  under  which  plaintiff  claims  the  right  to  make  this  examination 
of  the  records  in  question  Lb  *  *  *  'all  books  and  papers  required  to  be  in  their 
offices  sludl  be  open  for  the  examination  of  any  person.'  *  *  *  The  plaintiff  claims 
that  the  records  in  the  office  of  the  register  of  deeds  are  pubUc  records,  that 
every  person  has  a  right  to  inspect,  examine,  and  copy,  at  all  reasonable  times. 
^and  in  a  proper  way,  and  that  the  register  cannot  deny  access  to  his  office  or 
books  for  such  purpose  to  any  person  coming  there  at  a  proper  time,  and  in  an 
orderly  manner,  and  that  the  register  must  transact  the  business  of  the  office, 
.and  allow  persons  reasonable  facilities  to  exercise  this  right  in  that  office.  On 
the  other  hand,  the  defendant  insists  that  while  the  records  are  public  rec- 
ords, and  all  persons  have  a  right  to  examine  the  records  and  books  of  that 
•office  at  all  reasonable  times,  yet  this  right  is  controlled  to  some  extent  by  the 
objects  for  which  the  examination  is  made,  or  the  use  to  be  made  of  such  in- 
formation, and  that  as  in  this  case,  where  the  information  is  to  be  used  for  the 
purpose  of  private  speculation  and  gain,  solely  for  the  benefit  of  plaintiff,  for 
no  public  use  or  purpose,  and  not  for  the  purpose  of  an  examination  of  any 
title  or  interest  of  the  plaintiff  therein,  and  not  as  an  attorney  or  agentrof  some 
person  having  an  interest  in  lands;  but  solely  for  the  purpose  of  selling  said 
information  to  others  for  compensation  and  speculation,  the  privilege  will  not 
be  granted. 

"  The  question  is  an  embarrnssing  one,  and  we  are  not  free  from  donbt.  At 
<x)mmon  law,  parties  had  no  vested  rights  in  the  examination  of  a  record  of 
title,  or  other  public  records,  save  by  some  interest  in  the  land  or  subject  of 
record.  So  no  authorities  at  common  law  can  throw  any  light  upon  the  ques- 
tion; the  practice  of  making  abstract  records  being  of  more  recent  date.  In 
eome  States  the  right  has  been  recognized  and  regulated  by  law;  in  others, 
abstracts  are  made  by  permission  of  the  register  of  deeds;  but  in  this  State  no 
action  of  the.  legislature  has  been  had.  Then  under  the  provisions  of  the 
statute  above  quoted,  the  right  of  the  plaintiff  must  be  found,  if  at  all. 

"  The  primary  purpose  of  making  and  keeping  a  record  of  the  titles  to  land 
is  that  the  title  and  its  history  may  be  preserved  and  protected,  so  that  the 
information  there  contained  may  be  obtained  by  those  who  seek  it.  Without 
these  records  there  would  soon  be  that  uncertainty  in  the  title  to  real  estate 
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that  woold  render  it  almost  yalaeleas,  or  involve  its  owner  in  endless  litiga-^ 
tion  to  protect  it.  Necessity  then  requires  that  these  records  shall  be  cor- 
rectly made,  and  when  so  made  to  be  safely  and  securely  kept.  The  law  has 
imposed  this  duty  upon  the  register  of  deeds,  and  when  any  persons  desire  ta 
inspect  the  same,  that  inspection  must  be  under  the  immediate  eye  and  obser^ 
▼ation  of  the  register  of  deeds  or  his  deputy.  Otherwise  that  provision  of  the 
law  that  requires  him  to  "safely  keep"  would  impose  a  duty  without  the 
power  to  perform  it.  Then  the  right  to  inspect  must  of  necessity  have  some 
restrictions,  and  must  be  done  under  such  rules  as  the  register  may  fairly 
impose,  that  will  tend  to  the  safety  and  preservation  of  his  trust.  The  right 
claimed  by  the  plaintiif  for  himself  and  for  every  person  to  inspect  the  records 
at  will,  and  make  copies  therefrom,  must  of  equal  necessity  be  governed.  If 
this  right  exists,  it  exists  for  all.  If  the  plaintiff  may  make  abstracts  of  the 
records  and  copies  therefrom,  then  others  have  that  same  right.  Shotdd  two- 
or  more  desire  to  make  an  examination  at  the  same  time,  who  is  to  decide 
which  shall  make  the  examination  or  abstract  first  or  the  length  of  time  to  be 
occupied  in  making  that  abstract?  With  the  right  come  things  incidental  to- 
that  right;  facilities  for  making  the  copies  desired.  If  no  decision  or  direc- 
tion is  to  be  made,  then  each  may  pursue  his  work  at  the  same  time,  and  this 
must  be  done  under  the  immediate  observation  of  the  register.  He  must 
either  superintend  and  watch  over  this  work,  or  furnish  suitable  deputies  to  do- 
so.  The  records  must  be  preserved  and  safely  kept.  If  this  construction  was 
to  be  given,  the  public  would  be  called  upon  to  furnish  greater  facilities  for 
the  register  of  deeds  and  those  desiring  to  make  abstracts  in  his  office,  and  a 
large  expense  would  be  incurred  to  carry  on  a  work  in  which  the  public  had 
no  special  interest  or  benefit;  it  would  be  enabling  private  individuals  to 
engage  in  speculation  for  gain  at  the  public  expense.  In  large  and  populous* 
countieBthe  demand  for  the  right  to  make  abstracts  would  be  great,  and  much 
time  consumed  in  their  making,  and  instead  of  having  an  office  where  the 
records  were  to  be  kept  for  public  inspection,  it  would  be  converted  largely^ 
into  an  office  for  private  individuals,  for  private  and  not  for  public  use,  and 
if  this  right  is  granted,  then  could  it  be  denied  in  any  other  department  of 
county  or  State  government  ?  The  records  would  be  free  to  be  inspected  and 
copied  for  any  and  all  purposes;  for  when  the  right  is  conceded  for  private  use- 
or  inspection,  then  it  is  conceded  to  be  equally  open  for  him  who  examines  for 
idle  curiosity  or  unlawful  purposes.  If  you  grant  this  right  to  one  citizen  you 
must  grant  to  another.  No  distinction  can  be  made  between  the  good  citizen 
and  the  bad.  Both  must  have  the  same  facilities  and  the  same  right,  inde- 
pendent of  the  purpose  for  which  the  information  is  sought. 

"  Id  Back  v.  CoUinn,  51  Ga.  895,  the  court  said:  '  But  no  person  has  a  right 
to  examine  or  inspect  the  records  of  his  office,  except  in  his  (clerk's)  presence 
and  under  his  observation.  If  he  may  do  this  for  a  minute,  the  clerk  is  not 
keeping  them  safely  and  securely.  A  blot  or  scratch  may  be  made  in  a  minute- 
that  may  alter  a  record.  A  leaf  may  be  abstracted  in  a  minute,  and  if  one  man 
may  of  right  take  a  record  book,  and  abstract  its  contents,  work  a  week  upon 
it,  any  other  man  may  do  it.  If  a  good,  honest  man  has  a  right  to  do  this,  a 
bad  man  has  the  same  right,  and  if  this  may  be  done  except  under  the  clerk's 
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immediate  inspection,  no  record  can  be  safely  kept.  If  the  complainant  has 
the  right  to  do  what  he  claims,  he  has  the  right  to  keep  the  clerk's  attention 
from  minute  to  minnte,  from  day  to  day,  until  his  book  is  finished.  He  has 
the  right  to  the  service  of  the  public  officer  for  montlis  together  without  pay; 
for  not  only  the  law,  but  every  principle  of  propriety,  requires  that  no  per- 
son  shall  inspect  the  books,  except  under  the  watchful  observation  of  the 
clerk.' 

"  The  Supreme  Court  of  Colorado,  under  a  law  that  is  identical  with  that  of 
this  State,  has  decided  that  the  right  of  a  person  to  examine  the  records  is  not 
open  for  all.  The  court  in  Bean  v.  People,  7  Colo.  d02,  says:  '  We  are  of 
opinion  that  the  statute  in  question  was  not  designed  to  allow  individuals,  who 
wish  to  abstract  the  entire  records  for  future  profit  in  their  private  business, 
the  privilege  of  using  continuously  the  public  property,  and  of  monopolizing 
from  day  to  day,  for  months  and  years,  a  portion  of  the  time  and  attention  of 
a  public  officer,  against  his  will  and  without  recompense.'  The  Supreme 
Court  of  Michigan  has  also  decided  this  question,  founded  upon  a  statute 
much  broader  than  ours.  The  court  says:  'The  right  once  conceded,  there 
is  no  limit  to  it  until  every  public  office  is  exhausted.  The  inconveniences 
which  such  a  system  would  engraft  upon  public  officers;  the  dangers,  both  of 
a  public  and  private  nature,  from  abuses  which  would  inevitably  follow  in  the 
carrying  out  of  such  a  right,  are  conclusive  against  the  existence  thereof.    * 

*  *  The  language  of  the  act  referred  to  does  not,  in  clear  and  unmistak- 
able terms,  include  a  case  like  the  present,  and  such  a  one  should  not  be  con- 
ferred by  construction.  The  object  of  the  act  was  to  enable  persons,  having 
occasion  to  make  examination  of  the  records  for  any  lawful  purpose,  *  *  • 
to  have  suitable  facilities  therefor.'  Webber  v.  TotorUey,  48  Mich.  584;  8.  c, 
88  Am.  Rep.  218. 

"Our  statute  nowhere  intends  to  give  the  right  to  permit  the  taking  of 
copies  of  the  records.  The  language  is  to  'make  an  examination.'  That  ex- 
amination was  intended  for  persons  who  desired  some  information  that  could 
be  readily  gained  by  personal  inspection  of  the  records.  The  duty  of  granting* 
this  right  is  imposed  upon  the  register^  but  it  was  never  intended  that  the 
inspection  would  give  the  right  to  make  entire  copies  of  the  records,  and  con- 
sume his  time  in  watching  and  protecting  the  records  during  the  time  required 
to  take  an  abstract  of  the  titles  of  lands  in  any  county.  This  right  of  inspee* 
tion  would  be  exereised  only  by  persons  who  had  an  interest  in  the  record,  or 
by  some  one  of  them,  for  the  purpose  of  information,  and  was  not  intended  to 
give  a  right  to  parties  to  engage  in  private  speculation  in  connection  with  the 
information  there  received.  The  statute  provides  how  copies  may  be  obtained 
of  all  records,  and  prescribes  fees  to  the  various  officers  for  furnishing  those 
copies.  Those  desiring  to  engage  in  the  abstract  business  can  procnre  the  in. 
formation  or  copies  as  the  law  provides,  and  if  upon  examination  the  statate 
does  not  clearly  provide  for  that  class  of  information,  or  for  copies,  then  the 
duty  will  be  upon  the  legislature  to  provide  it,  and  not  upon  the  court. 

"The  plaintiff  in  error  cites  but  two  authorities  in  support  of  the  right 
daimed  by  him.  The  first  case  cited  is  People  v.  Biohards,  99  N.  Y.  820.  lu 
that  case  there  is  a  remarkable  distinction  from  the  one  at  bar.     In  that  rasa 
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the  relator  was  a  eorpoiation  created  bj  a  special  act  of  the  legislature  of  New 
York,  and  under  that  statute  and  charter  the  company  was  empowered  and 
authorised  to  make,  and  cause  to  be  made,  and  to  procure  and  pay  for  such 
researches,  abstracts,  including  maps  and  copies  of  records,  as  its  trustees 
may  deem  necessary,  and  yet  under  this  broad  power  granted  to  this  company 
the  court  refused  to  grant  the  right,  where  the  register  of  the  city  of  New 
York  had  allowed  the  relator  to  put  three  men  in  his  office,  with  acoommoda* 
tions  for  making  copies  of  the  records  in  his  office.  The  petitioner  claimed 
that  con^dering  the  great  number  of  records  of  the  city,  an  abstract  could  not 
be  made  in  a  life-time  by  that  company  with  the  men  permitted  to  work  in  the 
register's  office,  and  to  deny  it  greater  facilities  was  to  deny  all  the  right 
granted  by  its  charter.  The  court  held  in  that  case  that  the  corporation  could 
make  such  copies  under  such  reasonable  restrictions  as  the  register  might 
impose,  and  that  the  regulation  imposed  was  reasonable. 

*'  The  next  case  was  brought  by  McLean  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio,  asking  the  court  for  an  order  giving 
the  right  to  the  inspection  of  certain  fee-books  and  judgment  docket  of  that 
court.  The  court  refused  the  order,  but  afterward  granted  an  order  giving 
the  right  to  inspection  of  certain  records  in  accordance  with  the  fourth  rule  of 
the  Supreme  Court  of  the  United  States,  which  rule  provided  for  the  right  of 
inspecting  certain  records  of  the  courts  of  the  United  States;  the  court  laying 
down  the  rule  that  at  common  law  the  right  to  inspect  records  and  judgments 
of  courts  in  the  United  States  existed  only  to  the  parties  to  the  record,  and 
those  having  an  interest  therein*  Be  McLean,  8  Bep.  818.  Neither  of  these 
decisions  can  be  relied  upon  as  sustaining  the  right  claimed  by  the  petitioner.'* 

See  Brewer  v.  Watean,  71  Ala.  299;  s.  c,  46  Am.  Beg.  818;  Ferrjf  v.  WUUame, 
12  Vroom,  882;  s.  c,  82  Am.  Rep.  219;  Brawn  v.  County  Treaeurer,  54  Mich: 
182;  fl.  c,  62  Asn.  Rep.  800. 

The  same  was  held  in  Bean  v.  People,  7  Colo.  200.  The  court  said:  "It 
matters  not  that  relators  require  no  aid  from  him;  for  be  is  charged  by 
statute  with  the  safe-keeping  and  preservation  of  the  records,  and  is  re^ 
spon^ble  for  their  truthfulness  and  freedom  from  mutilation.  A  single  stroke 
of  the  pen,  the  erasure  or  addition  of  a  single  word,  may  change  the  character 
of  a  conveyance,  or  destroy  the  most  valuable  property  right.  The  clerk  is  un* 
faithful  to  his  trust  if  he  allow  one  of  the  record  books  to  remain  for  an  instant 
In  the  hands  of  a  stranger  out  of  his  sight.  If  he  performs  his  whole  duty  he 
must  watch,  or  employ  an  assistant  to  watch,  each  and  every  person  who  exam* 
Ines  or  abstracts  a  single  title  record. 

"Did  the  legislature  contemplate  a  business  such  as  that  of  relators,  and 
intend  to  impose  upon  the  clerk  these  duties  and  responsibilities  in  connection 
therewith  ?  Did  they  intend  to  say  to  him,  "  you  must  give  relators,  gratis,  a 
part  of  your  time  and  attention  on  each  and  every  week-day  during  your  term 
of  officet '  If  one  person  or  partnership  may  subject  him  to  this  inconvenience, 
labor  and  annoyance,  others  may  do  the  same;  the  abstract  business  is  lawful, 
and  in  populous  counties  usually  quite  a  number  of  individuals  or  firms  engage 
therein.  The  clerk's  entire  time  might  be  monopolized  in  this  way,  and  yet 
lie  ia  allowed  no  compensation  therefor. 
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*'  Oar  laws  require  the  eoantj  oommissioners  to  provide,  at  the  expense  of 
the  ooantjr,  an  office  for  the  recorder;  to  light  and  heat  tbe  same,  and  to  fur- 
nish tables,  chairs  and  all  necessary  applianees  for  the  convenience  and  use  of 
the  recorder  and  of  persons  transacting  therein  the  business  contemplated  by 
statute.  Did  the  legislature  intend  to  furnish,  at  public  expense,  office  an«f 
desk  room,  together  with  tables  and  chairs,  for  the  permanent  use  and  con- 
venience of  persons  engaged  in  a  purely  private  speculative  enterprise  ? 

"  It  is  urged  that  this  business  is  a  great  public  convenience  and  Seearity, 
that  parties  interested  may  more  readily  and  perhaps  cheaply  procure  desired 
information  and  abstracto;  and  that  in  case  of  loss  thereof  by  theft  or  fire,  any 
portion  of  the  records  may  be  duplicated  from  the  abstract  office.  It  is  answered 
that  the  derk  is  required  to  furnish  abstracte  and  information  te  those  desiring 
the  same,  at  a  compensation  fixed  by  legislative  enactment ;  and  that  it  is  the 
duty  of  the  commissioners  to  provide  safes  and  vaulto  sufficient  to  protect  the 
records  from  loss  and  injury  by  fire  or  burglary. 

*'  We  think  that  the  business  of  relators  should  be  treated  as  any  other  le- 
gitimate private  enterprise.  There  is  no  law  to  prevent  the  clerk  aiding  them 
if  he  chooses  so  to  do,  either  gratis  or  for  a  stipulated  compensation  ;  provided 
he  does  not  neglect  his  official  duties.  But  the  court  should  not,  by  mandamui, 
compel  him  to  do  this  against  his  will. 

"  We  are  of  opinion  that  the  statute  in  question  was  not  dedgned  to  allow 
individuals  who  wish  to  alMtract  the  entire  records  for  future  profit  in  their 
private  business,  the  privilege  of  using  continuously  the  public  property,  and 
monopolising  from  day  to  day,  for  months  and  years,  a  portion  of  the  Ume  and 
attention  of  a  public  officer  against  his  will  and  without  recompense." 

In  StaUY,  Raehac,  Supreme  Court  of  Minnesota,  October  88,  1887,  it  was 
held  that  a  statute  giving  the  right  of  access  to  the  public  records  "  for  the  pur- 
pose of  making  or  completing  an  abstract  or  transcript  therefrcMn,"  extends  to- 
those  who  are  in  the  business  of  furnishing  abstracto  of  title.  The  court  said: 
"  These  abstract  offices,  if  properly  conducted,  are  of  great  public  conveniencep'* 
but  as  the  right  of  access  for  this  purpose  had  been  denied  and  resisted,  th» 
legislature  amended  the  stotnte  as  above. 

In  Haruon  v.  EUhittuU,  Supreme  Court  of  Wisconsin^  November  1,  1887,  it 
was  held  that  the  right  to  make  copies  for  furnishing  abstracto  existo  under 
the  statute,  which  directo  registers  to  *'  permit  any  person  so  examining  totaka 
notes  and  copies,"  ete.  The  court  reviewed  and  distinguished  the  authorities, 
holding  the  contrary.  It  asks :  '*  Under  such  a  stotute,  can  we  say  that  where 
a  respectoble  person,  in  a  respectful  manner,  applies  to  the  register  to  make 
such  examination,  etc.,  he  is  to  be  excluded  merely  because  he  does  not  belong- 
to  some  class  of  persons  unnamed  and  undefined  in  the  statute ;  or  if  permis- 
sion is  given,  is  his  examination  to  be  confined  to  lands  in  which  he  or  his 
cliento  have  a  present  pecuniary  interest?"  And  answers  it  in  the  negative. 
Orton,  J.,  dissented. 

In  People  v.  ReiUp,  88  Hun,  439,  it  was  held  that  a  "  title  company,"  specially 
authorised  by  ito  charter  to  make  searches,  abstracto  and  copies  of  the  publie 
zecords,  had  the  right  .to  make  any  such  copies  as  it'chose  for  carrying  on  Itr 
business,  under  reasonable  regulations  of  the  register. 
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(80  Ate.  806.) 

Trtutee — esD6cuH4m  qf  poteer  of  saU, 

When  a  trustee,  haying  a  power  to  sell  lands  with  the  assent  in  writing  of  the 
first  esHui  que  tntd  for  life,  bat  no  interest  whateyer  in  the  propertj.  Joins 
with  her  and  her  children,  saiweqnent  eetinis  que  trtut  for  life,  in  a  oonyey- 
ance  of  the  property  on  valuable  consideration,  with  covenants  of  warranty; 
this  is  a  good  execution  of  the  power,  although  the  conveyance  does  not 
mention  or  refer  to  it. 

ACTION  to  reooYer  lands.    The  opinion  gtates  the  eaae.    The 
defendant  had  judgment  helow. 

Watis  d  Son,  for  appellant 

Sayre  £  GfravM,  WiUiamsan  S  IfoUzelaw,  and  JUaedondld,  Marks 
4t  JUdSfie,  contra. 

SoMSRYiLLBy  J.  The  first  qnestion  we  consider,  as  the  one  of 
controlling  importance,  is  whether  there  has  been  a  yalid  and  siiflfi- 
cient  execntion  of  the  power  of  sale  conferred  on  John  H.  Oind- 
rat,  as  trustee  under  the  deed  of  trust  executed  by  John  Nickels 
on  July  17,  1845.  If  so,  this  would  cut  ofF  the  interest  of  the 
plaintiffs  as  remaindermen  under  the  proyisions  of  that  instru- 
ment and  be  fatal  to  their  right  of  recovery  in  this  action. 

This  deed  is  made  in  trust  upon  a  recited  yaluable  consideration, 
moving  from  the  trustee  to  the  grantor,  (1)  ''  for  the  sole  and  sep- 
arate use,  benefit  and  behoof  of  Sarah  L.  Gindrat,"  the  wife  of 
one  John  Oindrat  and  the  mother  of  the  trustee,  during  the  term 
of  her  natural  life;  (2)  at  her  death,  in  trust  for  her  three  children, 
.Vbram  Oindrat,  Mary  Elizabeth  Winter  and  William  B.  Gindrat, 
for  and  during  the  term  of  their  natural  lives;  (3)  at  their  death 
the  premises  conveyed  to  ''  vest  in  the  heirs  at  law  and  children  of 
them,  the  said  Abram,  Mary  Elizabeth  and  William  B.,  that  may 
be  living  at  the  time  of  their  deaths.'' 

The  clause  of  the  instrument  which  vests  in  the  trustee  the  power 

to  sell  is  not  absolute,  but  conditional,  being  in  the  following  words: 

''  Provided  always,  and  it  is  expressly  provided  and  agreed  by  and 

between  the  parties,  that  the  said  trustee  may  at  any  time,  with 

Vol.  LX  —  97      * 
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the  advice  and  consent  of  John  Oindrat,  the  father  of  said  Abram, 
Mary  Elizabeth  and  William  B.,  sell  and'  dispose  of  any  or  all  of 
said  lots  for  cash  or  npon  credit,  as  they  may  think  proper;  and  it 
is  further  agreed  and  stipulated  by  and  between  the  parties,  that 
should  John  Oindrat  die,  leaving  any  portion  of  said  trust  prop- 
erty undisposed  of  in  the  hands  of  said  trustee,  then  it  shall  be 
necessary  for  said  trustee,  before  disposing  of  said  property,  to  ob- 
tain the  assent  in  writing  of  said  e&siui  que  irusL*^ 

What  is  meant  by  the  phrase  ^*  said  cestui  que  trusty*^  and  to 
whom  is  it  intended  to  have  reference  ?  Does  it  refer  to  Mrs.  Sarah 
L.  Oindrat,  the  first  beneficiary  under  the  deed,  who  was  primarily 
entitled  for  life  to  the  usufruct  of  the  property,  with  its  rents  and 
profits  P  or  does  it  refer  to  the  second  life  tenants  and  the  remain- 
dermen, all  of  whom  may  be  ultimately  beneficiaries,  or  cestui  que^ 
trust  f 

[Omitting  the  consideration  of  this  point,  on  which  it  was  con- 
cluded:] 

That  after  the  death  of  John  Oindrat,  the  consent  of  Mrs.  Sarah 
L.  Oindrat  alone;  properly  expressed,  was  necessary  to  the  execu- 
tion of  the  power  of  sale  vested  in  the  trustee  under  the  deed  of 
trust  in  controversy. 

We  next  proceed  to  inquire  whether  the  deed  made  by  Sarah  L. 
Oindrat,  John  H.  Oindrat,  and  others,  on  December  10,  1853, 
operated  as  a  valid  and  sufficient  execution  of  the  power.  There 
being  in  this  deed  no  direct  reference  to  the  power,  the  question, 
which  is  one  of  intention,  may  be  solved  by  implications,  dependent 
on  the  words,  acts  or  deeds  of  the  party  demonstrating  such  inten- 
tion—  by  which  is  meant  all  relevant  facts  and  circumstances  illus- 
trating or  throwing  light  upon  the  matter.  It  must  be  made  reason- 
ably clear  and  manifest  that  the  conveyance  in  question  was  intended 
as  an  execution  of  the  power,  and  not  otherwise.  Matthews  v.  Mc- 
Dade,  72  Ala.  377.  As  said  by  Judge  Story,  in  Crane  v.  Morris, 
6  Pet.  598,  '^  it  is  sufficient  if  the  power  exists,  and  is  intended 
to  be  executed;  and  that  intent  is  matter  in  pais,  to  be  collected 
from  all  the  circumstances  of  the  case."  '*The  power,**  says  Ohan- 
cellor  Kent,  "  may  be  executed  without  reciting  it,  or  referring  to 
it,  provided  that  the  act  shows  that  the  donee  had  in  view  the  sub- 
ject of  the  power.**    4  Kent  Com.  334. 

The  early  English  cases  on  this  subject  established  a  rule  which 
so  frequently  operated  to  defeat  the  intention  of  grantors  and  testa- 
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tors,  as  to  require  a  decided  departure  from  it,  accompanied  with 
frequent  criticisms  of  its  ftnsoundness  by  the  most  learned  jadges.^ 
In  one  case  Lord  Eldon  was  induced  to  declare,  that  he  was  '^  nofe 
sure  the  rule  did  not  oblige  the  court  to  act  against  what  might  haT» 
been  the  intention  nine  times  out  of  ten."  NannochT.  Horton,  7 
Yes.  Jr.  398.  In  another  case,  an  eminent  vice  chancellor  said: 
"I  must,  although  almost  ashamed  to  say  it,  decide  against  what  I 
firmly  and  sincerely  believe  to  have  been  the  intention  of  the  testa- 
trix, that  the  power  of  appointment  has  not  been  exercised.  I  am 
bound  however  by  the  authorities.  I  cannot  help  myself,  and  I 
must  so  decide.''  Davis  v.  Tharfie,  2  De  Oex  &  Sm.  347.  So  in 
another  case  Sir  Williak  Gbakt  was  forced,  as  a  judge,  to  reach  a 
conclusion  which  his  judgment  as  a  jurist  repudiated.  Jones  Vii 
Tucker,  2  Mer.  533. 

The  strictness  of  this  rule,  characterized  by  Sir  Edward  Sugden 
as  one  '^  distinguishing  power  from  property,''  —  that  is  the  power 
to  dispose  of  property  from  the  technical  right  of  property  —  haft 
been  repudiated  by  the  modern  cases,  and  there  is  now  everywhere 
manifested  by  the  courts  a  growing  disposition  to  adopt  a  principle 
more  liberal  to  the  execution  of  such  powers,  and  more  just  and  cer- 
tain in  the  ascertainment  of  the  supposed  intention  relati&g  to4heir 
execution.  In  Blagge  v.  Miles,  1  Story,  426,  Juc^Stort  reviews 
the  English  cases,  and  adopting  the  rule  recently  referred  to  by  this 
court  in  Oosson  v.  Ladd,  77^ Ala.  224,  234,  said:  ''Three  classes 
of  casps  have  been  held  to  be  sufficient  demonstrations  of  an  intended 
execution  of  a  power:  (1)  Where  there  has  been  some  reference  in> 
the  will  or  other  instrument  to  the  power;  (2)  or  a  reference  to  the 
property,  whieh  is  the  subject  on  which  it  is  to  be  executed;  (3)' or 
where  the  provision  in  the  will,  or  other  instrument,  executed  by 
the  donee  of  the  power,  would  otherwise  be  ineffectual,  or  a  mere 
nullity;  in  other  words,  it  would  have  no  operation  except  as  an 
execution  of  the  power."  Judge  Story  thought  there  might  be  other 
cases  embraced  in  the  rule  beside  these  three  classes,  and  his  view 
is  sustained  by  the  latter  cases.     Funk  v.  Eggleston,  92  111.  514. 

There  are  several  facts  which  under  this  rule  seem  to  us  to  clearly 
demonstrate  an  intention  on  the  part  of  John  H.  Oindrat,  the  donee 
of  the  power,  to  execute  it. 

1.  He  owned  no  title  or  interest  in  the  property  conveyed,  which 
fact  we  must  presume  he  knew;  and  the  instrument  nevertheless 
has  reference  to  the  specific  property  which  was  the  subject  of  the» 
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power.  The  case  is  thus  made  to  fall  within  the  second  class  of 
casei  described  in  Blagge  v.  Miles^  supra?  We  understand  this  class 
to  embrace  cases  where  the  donee  of  a  power,  having  no  interest  in 
certain  property^  or  else  an  interest  less  than  the  whole,  but  having 
a  power  to  appoint  or  convey  the  whole,  underfcakes  to  make  such 
appointment  or  conveyance  in  fee  simple,  in  compliance  with  his 
authority,  but  without  reference  to  the  power;  for  this  is  a  reference 
to  the  property,  as  distinguished  from  his  fractional  or  qualified  in- 
terest  in  it,  and  the  intention  to  execute  the  power  will  be  implied. 
To  use  the  language  of  Lord  Hardwickb,  in  Casweirs  case,  1  Atk. 
490,  *^  he  must  do  such  an  act  as  shows  he  takes  notice  of  the  thing 
he  had  power  to  dispose  of."  And  in  Prohert  v.  Morgan^  1  Atk. 
440,  Lord  Hardwickb  held,  that  where  a  man  had  *'  power  to  charge 
an  estate,''  if  he  sufficiently  described  the  estate,  it  would  be  bounds 
**  especially  where  the  person  charging  is  the  purchaser  of  the  power. " 
It  is  said  in  Tiedeman  on  Real  Property,  §  569,  that  ''  the  courts 
have,  of  late  years,  so  far  relaxed  the  rule  as  to  construe  the  instru- 
ment to  be,  by  necessary  intendment,  a  good  execution  of  the  power, 
if  it  cannot  operate  in  any  other  way,  notwithstanding  the  deed  or 
will  purports  to  dispose  only  of  the  individual  property  of  tiie 
donee."  And  further  ''  where  the  power  is  not  coupled  with  an 
interest,  if  the  donee  has  no  property  which  he  could  dispose  of  by 
mesDS'of 'the  instrument  executed,  it  will  be  a  good  execution  of 
the  ^owar,  though  neither  the  power  ilor  the  property  was  referred 
to.''  Mr.  Washburn,  in  discussing  this  subject,  says:  ''  An  infer* 
,enoe  as  to  the  intention  may  be  drawn  from  the  character  of  the 
property  of  the  donee  of  the  power.  If  his  property  not  subject  ta 
the  power  is  so  small,  or  of  such  a  nature  that  the  descriptions  of  the 
property  in  the  deed  or  will  are  meaningless  unless  construed  as 
applying  to  the  property  subject  to  the  power,  the  deed  or  will  will 
be  construed  as  an  execution  of  the  power*  Thus  if  one  have  & 
life-estate  in  land,  and  a  power  of  appointment  in  fee,  and  conyeys 
the  fee,  it  is  an  execution  of  the  power,"  2  Wash.  Real  Prop.  (5th 
ed.)  713.  In  Bishop  v.  Remple,  11  Ohio  St.  277,  it  is  said:  "  We 
think  no  instance  can  be  found,  where  the  property  which  is  the 
subject  of  the  power  is  distinctly  described  and  referred  to,  and  the 
disposition  made  of  the  property  would  fail,  unless  considered  as 
made  under  the  power,  and  there  is  no  other  objection  to  the  mode 
of  the  disposition  except  the  want  of  express  reference  to  the  power, 
that  the  execution  of  the  power  has  been  held  to  be  invalid."  BsML 
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▼.  Boucher,  60  Miss.  329;  Fates  y.  Clark,  56  Miss.  216;  Campbell 
y.  Johnson^  65  Mo.  439;  Funk  y.  Eggleeion,  92  HL  516,  and  oases 
there  cited;  Munsen  t.  Berdan,  35  N.  J.  Eq.  376;  Amory  t.  Mere- 
dUh,  7  Allen,  397;  Fees  t.  iSbar/,  55  Md.  301. 

2.  The  deed  in  question  purports,  not  to  conyey  the  mere  life-es- 
tate of  Mrs.  Sarah  L.  Gindrat,  and  the  other  two  beneficiaries  who 
sign  it,  but  it  is  a  conyeyance  in  fee  for  a  yaluable  consideration, 
containing  ooyenants  of  seisin  and  warranty,  thns  showing  that  the 
donee  of  the  power  and  the  other  grantors  intended  to  conyey 
nothing  less  than  a  good  and  perfect  title.  In  Hall  y.  Preble,  68 
Me.  100,  it  was  held,  that  a  deed  of  general  warranty,  purporting 
to  convey  a  fee,  and  made  upon  full  consideration,  would  operate 
as  an  execution  of  the  power,  the  court  obseryiug:  ^^  It  is  not  nec- 
essary that  there  should  be  an  express  declaration  in  the  deed  that 
it  is  made  in  the  execution  of  the  power.  It  is  sufficient  if  the 
deed  purports  to  conyey  a  fee.  Wlien  a  person  conyeys  land  for  a 
yaluable  consideration,  he  must  be  held  as  engaging  with  the  grantee 
to  make  the  deed  as  effectual  as  he  has  the  power  to  make  if  The 
same  rule  is  announced  and  followed  in  the  following  cases:  Campbell 
V.  Johnson,  65  Mo.  439;  SouihT.  South,  91  Ind.  221;  Orr  y.  O'Brien, 
55  Tex.  149;  Yates  y.  Clark,  56  Miss.  212.  As  said  by  Sir  Wil- 
liam Orant,  in  Bennett  y.  Aburrow,  8  Ves.  609,  the  intention 
^^may  be  collected  from  other  circumstances,  as  that  the  will  in- 
cludes something  the  party  had  not  otherwise  than  under  the  power 
of  appointment;  that  a  part  of  the  will  would  be  wholly  inoperatiye, 
unless  applied  to  the  power/'  The  purpose  for  which  the  realty 
in  question  was  sold  and  purchased  corroborates  the  intention  of 
the  deed  to  conyey  an  indefeasible  title.  It  was  bought  by  a  cor- 
poration, for  the  purpose  of  constructing  on  it  a  system  of  gas- 
works to  be  used  in  lighting  a  town,  or  future  city,  which  itself  im- 
plies the  idea  of  a  holding  in  perpetuity.  If  the  execution  of  the 
deed  therefore  be  not  referable  to  the  power,  the  manifest  inten- 
tion of  the  grantors,  including  that  of  the  donee  of  the  power,  is 
defeated;  but  if  construed  to  be  so  referable,  eyery  term  of  the  in- 
strument is  satisfied. 

3.  The  deed  moreoyer  is  for  a  Yaluable  consideration,  and  this  is 
a  fact  of  significance  in  its  interpretation.  Lord  Bkdbsdale  says: 
''When  a  person  acts  for  a  yaluable  consideration,  he  is  understood 
in  equity  to  engage  with  the  person  with  whom  he  is  dealing' to 
make  the  instrument  as  effectual  as  he  has  power  to  make  it;'* 
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snd  such  is  now  the  established  doctrine  of  the  courts.  SotUh  v. 
Southy  91  Ind.  221. 

The  above  principles  make  it  clear  to  oar  minds,  that  the  deed 
in  question  was  not  intended  to  convey  the  mere  life-estates  of  the 
beneficiaries,  but  was  intended  as  an  execution  of  the  power  of  sale 
vested  in  the  donee  of  such  power,  John  H.  Oindrat  The  signa- 
tures of  the  others,  purporting  to  be  grantors,  except  that  of  Mrs. 
Sarah  L  Gindrat,  were  probably  attached  from  a  superabundant 
caution,  as  is  often  done  in  such  cases.  It  is  not  infrequent  for 
persons  who  have  contingent  interests  in  land  to  sign  instruments 
of  this  nature,  as  a  further  assurance  of  title,  especially  wheA'e  war- 
ranties are  required. 

We  hold  that  the  power  was  sufficiently  executed  by  the  deed,  if 
the  consent  of  Mrs.  Sarah  L.  Gindrat  can  be  held  to  have  been  ex- 
pressed in  the  manner  required  by  law,  she  being,  as  we  have  seen, 
the  only  cestui  que  trust  whose  consent  was  at  the  time  required  to 
the  execution  of  the  power.  This  question  depends  on  the  oon- 
struction  of  section  2215  of  the  Code  of  1876,  which  was  in  force  at 
the  date  of  the  deed  and  which  reads  as  follows:  '^  §  2215.  Where 
the  consent  of  a  third  person  to  the  execution  of  a  power  is  req- 
uisite, such  consent  must  be  expressed  in  the  instrument  by  which 
the  power  is  executed,  or  must  be  certified  in  writing  thereon;  in 
the  first  case,  the  instrument*  and  in  the  second,  the  writing,  must 
be  signed  by  the  party  whose  consent  is  required.'' 

Was  the  signing  of  the  deed  by  Mrs.  Sarah  Gindrat  a  substan- 
tial compliance  with  this  requirement?  We  are  of  the  opinion  that 
it  was.  We  have  held  that  the  deed  itself  showed  a  clear  intention 
to  execute  the  power  vested  in  the  donee — there  being  an  express 
reference  in  the  deed  to  the  subject  of  the  power,  and  its  terms  not 
being  satisfied  unless  we  infer  the  existence  of  such  intention. 
This  being  true,  an  expression  of  consent  to  the  deed  itself,  by 
signing  it,  was  the  best  possible  form  of  consent  to  the  execution 
of  the  power,  other  than  by  direct  reference  to  it.  The  statute 
does  not,  in  oar  opinion,  mean  thai  the  consent  shall  be  ine£Fectual 
unless  it  expressly  refers  to  the  power.  The  deed  may  execute  the 
power  without  such  reference;  and  if  the  minds  of  the  donee  and 
of  the  third  person  whose  consent  is  required  concur  in  the  inten- 
tion, and  the  deed  expresses  it,  the  statute,  we  think,  is  satisfied. 
The  law  looks  at  the  substance  of  things,  rather  than  at  forms  or 
shadows.    It  is  said,  in  full  accord  with  this  view,  by  Mr.  Perry: 
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**  Where  the  required  couse^nt  mast  he  in  writings  any  writing 
signed  by  the  party,  implying  his  consent,  will  be  sufficient, 
whether  it  is  a  deed  or  mortgage  or  other  paper,  by  which  his 
consent  is  given  or  implied."    2  Perry  Trusts,  §  784. 

We  might  add  other  reasons  corroborative  of  the  conclusion 
reached  by  ns^  that  the  power  of  sale  vested  in  the  donee,  John  H. 
Gindrat,  was  properly  and  legally  executed,  but  we  deem  it  un- 
necessary. The  sale  made  by  him,  under  the  deed  of  December  10, 
1853,  operated  to  cut  off  the  interest  of  the  plaintiffs,  conceding 
that  their  interest  was  a  vested  one,  as  to  which  there  is  much 
doubt.  Judgment  affirmed. 
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Mallort  y.  Bussell. 

(71  Iowa,  n.) 
Marriage  —  dower  —  in  partnerehip  land. 

Under  a  contract  of  partnership  in  land,  providing  for  the  parchase  and  sale 
of  the  land  by  a  trnstee,  and  for  conversion  of  the  land  Into  cash  before  a 
settlement  of  partnership  dealings,  and  not  for  a  division  of  the  land,  hdd, 
that  the  wife  of  one  of  the  partners  got  no  dower  right.* 

PROCEEDINGS  to  enforce  a  dower  right     The  opinion  states 
the  case.    The  claim  was  denied  below. 

W,  L.  Cooper  and  J.  W.  Bit/the,  for  appellants. 

Thotnas  Hedge,  Jr.,  and  Joe.  L  Oilbert,  for  appellee. 

Roth  ROOK,  J.  The  defendant  Cornelia  Thayer  is  the  widow  of 
N.  Thayer,  deceased.  In  the  month  of  September,  1871,  said  N. 
Thayer  and  one  J.  M.  Forbes  entered  into  a  written  contract  of 
which  the  following  is  a  copy: 

''  By  this  agreement  the  undersigned,  Jno.  M.  Forbes  and 
Nathaniel  Thayer,  of  Boston,  Massachusetts,  have  formed  an  asso- 
ciation for  the  purpose  of  buying  and  selling  land  in  the  State  of 
Iowa,  and  principally  on  the  line  of  the  branch  of  the  Burlington 
&  Missouri  River  railroad.  This  association  shall  be  called  the 
'  Bussell  Trnst."    Each  subscriber  agrees  to  pay  over  to  the  agent 

•  See  Paige  v.  Paige,  poet,  799. 
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of  said  association  the  sam  of  six  thoasand  foar  hundred  and  forty- 
fiye  and  12-100  doUars,  or  as  much  thereof  as  may  be  required  by 
the  trustee  hereinafter  provided  for,  for  the  purchase  of  land  for 
the  association;  which  money  shall  be  paid  for  in  such  installments 
as  may  be  called  for  by  the  trustee.  The  legal  title  of  the  land  pur- 
chased shall  be  placed  in  H.  S.  Russell,  as  trustee,  to  be  held, 
managed  and  sold  by  him  in  trust  for  the  benefit  of  all  the  parties 
aubscribers  hereto,  each  of  said  parties  haying  an  interest  in  all  the 
properties  and  rights  which  may  be  acquired  in  proportion  to  the 
iimount  of  his  payments  to  the  agent  of  the  association.  Said 
trustee  and  his  successors  shall  haye  the  right  to  bargain,  sell  and 
•convey  any  and  all  the  property  of  the  association;  which  sale  and 
business  shall  be  done  through  and  by  Charles  E.  Perkins,  of  Bur- 
lington, lowa^  who  shall  act  as  the  authorized  agent  or  attorney  in 
fact  of  said  trustee.  The  death  of  any  of  the  said  parties  subscribed 
.shall  not  in  any  way  affect  the  action  of  said  trustee;  but  he  shall 
become  trustee  for  the  legal  representatires  of  such  deceased  party. 
The  transactions  and  property  of  the  association  shall  be  wound  up 
and  closed  within  ten  years  from  date,  by  auction  sale  or  otherwise, 
unless  all  the  parties  subscribers  hereto  agree  in  writing  to  extend 
the  time.  It  is  understood  that  the  trustee,  as  long  as  the  details 
of  the  business  are  actually  done  by  an  agent,  is  not  to  charge  for 
his  services,  nor  is  he  to  be  responsible  for  any  thing  but  ordinary 
oare  in  transacting  the  business  of  the  trust.  It  is  further  agreed 
that  the  said  association  and  said  trustee  shall  not  contract  or  incur 
any  indebtedness  for  or  against  the  association  aforesaid,  but  all  prop- 
erty shall  be  purchased  for  cash  in  hand.  The  trustee  shall  keep  a 
book,  showing  in  detail  the  business  of  the  association,  describing 
the  land  bought  and  sold,  the  prices  paid  and  received,  taxes  and 
all  charges  and  expenses  paid  and  incurred,  and  all  other  matters  con- 
nected with  the  business  of  the  association,  which  shall  be  open  to  the 
inspection  of  all  the  parties  hereto.  In  case  of  the  death,  resignation, 
incapacity  or  refusal  of  said  trustee  to  act,  the  members  of  the  associ- 
ation nlay  appoint  his  successor,  by  written  agreement  to  that  effect. 
A  distribution  of  the  receipts  from  land  sales  or  otherwise  shall,  from 
time  to  time,  be  made  by  the  trustee  to  the  parties  hereto,  or  to  their 
heirs  or  assigns,  in  proportion  to  their  respective  interests. 
**  Witness  our  hands  this  first  day  of  September,  1871. 
[Signed]  *' J.  M.  Forbbs, 

«N.  Thatbb." 
Vol.  LX  —  98 
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H.  S.  Bnssell  accepted  the  trast  created  by  said  written  coDtract. 
Business  under  the  contract  was  carried  on  by  the  purchase  and 
sale  of  lands;  and  in  January,  1872,  the  said  Russell,  trustee,  sold 
to  the  plaintiff  the  property  in  controversy,  and  executed  to  the 
plaintiff  his  warranty  deed  therefor,  which  deed  was  duly  acknowl- 
edged and  recorded.  Prior  to  the  sale  to  plaintiff,  the  trustee  was 
in  possession  of  the  land  under  a  warranty  deed  to  him,  and  in  re- 
ceiving and  conveying  the  title  he  acted  under  the  trust  created  by 
the  written  contract.  The  plaintiff  purchased  the  property  in  good 
faith  for  a  valuable  and  full  consideration,  without  any  notice  of 
any  trust  affecting  the  title,  except  such  notice,  if  any,  as  would  be 
implied  by  the  fact  that  in  the  conveyance  to  plaintiff  the  name  of 
the  grantor,  Kussell,  was  followed  by  the  word  ''trustee.''  The 
business  of  the  association  in  the  ''Kussell  Trust"  has  not  been 
wound  up;  but  the  trustee  is  continuing  to  buy  and  sell  land  there- 
under, by  and  with  the  written  consent  of  all  the  beneficiaries 
thereof.  Said  beneficiaries  do  not  desire  the  affairs  of  said  trust  to 
be  wound  up,  but  to  contmue,  and  do  not  ask  or  desire  an  account- 
ing between  themselves,  or  between  them  and  the  trustee.  The 
associates  in  the  "Russell  Trust"  authorized  and  consented  to  the 
sale  and  conveyance  to  the  plaintiff  by  said  trustee,  and  said  trus- 
tee has  fully  accounted  to  each  party  interested  for  his  share  of  the 
purchase-money,  and  the  association  has  no  creditor  except  those 
persons  to  whom  Russell,  trustee,  has  sold  lands,  and  executed  his 
warranty  deeds  pursuant  to  the  articles  of  association. 

The  foregoing  is  the  substance  of  the  agreed  statement  of  facts. 
The  Circuit  Court  held  that  the  lands  purchiised  by  the  partner- 
ship  or  association  became  personal  property,  so  far  as  any  rights 
therein  might  accrue  to  the  individual  members  of  the  association. 
Appellant  claims  that  the  wife  of  the  partner  or  associate  became 
seized  of  an  inchoate  interest  in  the  undivided  estate,  and  that  she 
could  not  be  divested  of  this  right,  except  by  her  own  deed.  It  is 
true  that  under  section  2440  of  the  Code,  a  wife  is  endowable  in 
all  "  legal  or  equitable  estates  in  real  property  possessed  by  the  hus- 
band, at  any  time  during  the  marriage,  which  have  not  been  sold 
on  execution  or  any  other  judicial  sale,  and  to  which  the  wife  has 
made  no  relinquishment  of  her  right."  We  think  however  that 
the  defendant's  husband  was  not  possessed  of  any  estate  in  the 
lands  in  question.  The  enterprise  was  a  partnership,  the  object  of 
which  was  to  buy  and  sell  real  estate;  and  the  interest  of  the  indi- 
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Tidual  members  of  the  partnership  was  the  proceeds  of  the  sales  of 
the  land.  The  written  contract  expressly  provides  that  the  trus- 
tee shall  be  invested  with  the  legal  title  of  the  land  parchased,  and 
the  same  shall  be  sold  and  conveyed-  by  him,  and  a  distribution  of 
receipts  from  the  land  sales  shidl,  from  time  to  time,  be  made  to 
the  members  of  the  association,  in  proportion  to  their  respective 
interests.  It  was  not  contemplated  that  there  should  at  any  time 
be  any  partition  or  division  of  the  lands  among  the  members  of  the 
partnership;  but  the  contract  plainly  provides  that  the  lands  shall 
be  sold  by  the  trustee,  and  the  proceeds  divided  among  the  several 
partners.  Being  partnership  land,  it  must  be  treated  as  personal 
assets,  not  only  so  far  as  the  rights  of  creditors  of  the  partnership 
are  involved,  but  so  far  as  necessary,  for  the  purpose  of  carrying 
out  the  provisions  of  the  partnership  contract.  It  is  plain  to  be 
seen,  that  if  the  claim  of  plaintiff  be  well  founded,  a  husband  could 
not  become  a  member  of  a  partnership  of  this  character,  without 
associating  his  wife  with  him  as  a  member  of  the  firm.  It  is 
not  claimed  that  the  contract  of  partnership  is  void.  Contracts 
of  partnership  for  buying  and  selling  real  estate  as  a  business  are 
as  valid  and  binding  upon  the  parties  as  any  other  legal  contracts. 
The  parties  to  this  contract  expressly  provided  that  the  title  to 
the  land  should  be  held  by  a  trustee,  and  that  he  should  sell  and 
convey  a  clear  and  absolute  title.  The  contract  itself  rebuts  the 
idea  that  persons  who  paid  their  money  in  aid  of  the  enterprise 
became  seised  of  any  estate  in  the  land.  Their  relation  to  the 
enterprise  was  very  much  like  the  relation  of  a  stockholder  in  a  cor- 
poration to  the  property  of  the  corporation. 

We  are  very  clearly  of  opinion  that  the  defendant  is  not  entitled 
to  any  interest  iu  the  land*    See  HeunU  v.  Bankin,  41  Iowa,  35. 

Judgment  afflrmed. 
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State  v.  Botkin. 

(71  Iowa.  874 

Oriminal  law  —  ardifkance  —  nimHng  diiorderfy  hauae. 

A  oitj  ordinance  which  prorides  tliat  "  any  person  who  shall  be  foand  in  or 
frequenting  any  disorderly  house  shall  be  subject  to  a  fine,"  is  not  void 
because  it  fails  to  use  the  word  "  unlawfully.' 


n 


,1 T  ABEAS  corpus.     The  opinion  states  the  case.     The  petitioner 
^3     was  discharged  below. 

James  If.  Detrick  and  Hugh  Brennan,  for  appeUant. 

Beck,  J.  L  An  ordinance  of  the  city  of  Des  Moines  declares, 
that  if  the  keeper  of  any  store,  grocery,  saloon,  etc,  or  other  place, 
permit  games  of  cards,  dice,  or  other  games  of  chance,  to  be  played 
therein,  he  shall  be  deemed  the  keeper  of  a  disorderly  house,  and 
«hall  be  subject  to  fine.  Another  section  of  the  ordinance  is  in 
these  words:  *^  Any  person  who  shall  be  found  in  or  frequenting 
4iny  disorderly  house,  shall  be  subject  to  a  fine.'*  The  police  court 
-of  the  city  upon  an  information  filed  therein  charging  the  peti- 
tioner, Reynolds,  with  the  offense  of  being  found  in  a  disorderly 
house,  found  him  guilty,  and  fined  him,  and  committed  him  in 
<lefault  of  payment  of  the  fine.  This  imprisonment,  he  alleges  in 
his  petition,  is  illegal,  and  that  he  is  therefore  unlawfully  restrained 
of  his  liberty.  The  District  Court  held  that  the  ordinance  was  void, 
^nd  that  petitioner  was  therefore  illegally  restrained  of  his  liberty. 

II.  The  petitioner  alleges  in  his  petition  that  the  city  council 
had  no  legal  authority  to  pass  the  ordinance.  It  appears  that  the 
District  Court  did  not  pass  upon  the  question  of  the  authority  of  the 
-city  to  enact  a  proper  ordinance  to  punish  persons  who  were  found 
in  disorderly  houses  for  unlawful  purposes,  but  held  that  the  sec- 
tion of  this  ordinance  was  void  for  the  reason  that  it  fails  to  pre- 
scribe, that  to  render  one  guilty  of  the  offense  prohibited,  he  should 
be  unlawfully  in  the  house  when  found  there,  and  that  under  the 
language  of  the  ordinance,  one  found  in  a  disorderly  house  is  gnilty, 
though  he  be  there  for  a  lawful  or  innocent  purpose.  This  position 
of  the  court  below  is  clearly  unsound,  and  in  violation  of  familiar 
rules  of  construction  and  interpretation  of  statutes.    The  subject- 
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matter,  effect  and  consequenoe,  and  the  reason  and  spirit  of  a  statute^ 
mast  be  considered,  as  well  as  its  words,  in  interpreting  and  con- 
struing  it.  A  statute  intending  to  prohibit  an  offense  will  under 
these  rales  never  be  applied  to  an  innocent  and  lawful  act.  The 
offense  is  prohibited,  and  not  the  lawful  act.  Hence  if  an  act  is 
done  which  is  prohibited  by  the  words  of  the  statute,  it  may  bo 
shown  to  be  lawfully  or  innocently  done.  The  illustration  of  tho 
application  of  these  rules  given  by  Blackstone  are  most  apt,  and 
are  familiar  to  the  profession.  See  Introduction  to  Conunentaries, 
g  2,  pp.  59-62.  We  need  not  consume  time  to  repeat  them.  In 
support  of  these  views  see  also  1  BL  Com.  59,  62,  87  et  seq.,  and 
Potter  D war.  Stat.  208  et  seq. 

The  court  below  thought,  that  as  the  ordinance  imposes  upon 
the  accused  the  burden  of  showing  his  lawful  presence  in  a  dis* 
orderly  house,  it  is  void.  But  it  is  competent  for  the  legislature  ta 
prescribe  that  an  offense  may  be  presumed  from  an  act  done.  The 
ordinance  in  question,  as  we  have  seen,  is  intended  to  forbid  unlaw- 
ful presence  in  a  disorderly  house,  and  is  to  be  so  interpreted.  The 
presence  should  be  charged  in  the  information  ^  unlawful.  As  a 
defense,  the  person  charged  may  show  that  he  was  lawfully  or  inno* 
oently  in  the  house.  These  rules  are  of  constant  application  in  the 
administration  of  the  criminal  law. 

[Minor  matters  omitted.] 

We  reach  the  conclusion  that  the  District  Oourt  erred  in  dis*^ 
charging  the  petitioner  from  custody. 

Judgment  rwerwd. 


Hicks  y.  Fabmbbs'  Ins.  Oo. 

(71  Iowa,  119.) 

hkgwranw  — fire  -^  ecndiHon  against  incunibranee  -^  HotaUoiK 

A  ecmdition  in  a  fire-insarance  policy,  issaed  to  a  firm,  that  the  property  'shouldf 
not  afterward  be  in  any  manner  incumbered,  Md,  violated  by  the  executioa 
of  a  mortgage  by  one  of  the  partners  on  his  andlvided  interest  in  the  prop- 
erty, and  by  a  Judgment  against  him  which  became  a  lien  on  his  interest. 

ACTION  upon  a  policy  of  fire  insurance.    The  opinion  states  thfr 
case.    Judgment  for  defendant  below. 
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Olea$an  d  Haskell  and  H.  L.  Dashtett,  for  appeUant. 
Frank  C.  Harmel,  for  appellee. 

Bkck,  J.  The  policy  in  suit  contains  a  condition  that  it  shall  be- 
come Toid  '*  if  the  property  insured  be  sold,  or  any  change  take  place 
in  the  title  thereof,  or  if  the  property  or  any  part  thereof  hereafter 
in  any  manner  whateTer  become  incumbered .  ^  The  answer  alleges 
that  plaintiff,  after  the  execution  of  the  policy,  and  before  the  fire, 
incumbered  the  property  insured  by  executing  on  his  interest  therein 
which  was  one-third,  a  mortgage,  etc.,  and  that  it  was  incumbered 
during  the  same  time  by  a  judgment  against  plaintiff,  which  became 
and  has  remained  a  lien  on  the  property.  It  is  shown  by  the  plead- 
ings that  the  policy  was  issued  to  a  firm  of  which  plaintiff  is  a  part- 
ner, and  that  the  policy,  after  the  loss,  was  assigned  to  him.  The 
plaintiff  demurs  to  the  answer,  on  the  ground  that  the  mortgage  and 
judgment,  having  been  executed  and  rendered  while  plaintiff  was 
one  of  the  partners  to  whom  the  policy  was  issued,  do  not  consti- 
tute abroach  of  the  condition  of  the  policy.  The  property  insured 
was  an  office  building  and  furniture  therein.  The  answer  alleges 
that  plaintiff  held  a  one-third  interest  therein,  and  that  it  was  in- 
cumbered by  the  mortgage  and  judgment.  Surely,  under  these 
allegations,  defendant  would  be  permitted  to  show  both  a  mortgage 
and  judgment  incumbrance  upon  plaintiff's  interest  in  the  property. 
And  that  the  mortgage  and  judgment,  as  they  are  set  out  in  the' 
answer^  would  incumber  plaintiff's  interest  in  the  property,  there 
can  be  no  doubt.  The  petition  alleges  that  plaintiff  owned  one- 
third  of  the  property,  and  that  the  mortgage  was  executed  upon 
that  interest,  and  the  judgment  was  rendered  while  he  owned  it. 
That  liens  were  created  as  against  the  realty  is  very  plain.  Their 
extent  or  the  manner  of  their  enforcement  need  not  be  a  subject  of 
inquiry. 

The  case,  in  oar  opinion,  was  rightly  decided  by  the  court  below. 

Judgment  affirmed. 
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AuLMAN  Y.  Aulman. 
m  iow».  ttc) 

AmigtMBMnifor  eredUon^^ohai  i$  not — ecn»eifanee$. 

The  sImiilUuieoas  tnwsfer  hj  an  insolvent  of  all  his  property,  hj  deeds  md 
mortgages,  to  a  part  of  his  creditors,  in  satisfaction  or  secaritj  of  their  claims, 
does  not  oonstitate  a  general  assignment  for  the  l>enefit  of  creditors.* 

FOREGLOSXJBE.    The  opinion  states  the  case.    'Hie  defendant 
had  judgment  below. 

Chode  S  Phillips,  for  appellants. 

Cummins  d  Wright  and  Barcrofl  d  Bowen,  for  appellees. 

BOTHBOOKy  J.  1.  Lorenz  Aulman  and  George  Aulman  were 
engaged  for  several  years  in  the  foundry  business^  under  the  name  of 
the  Aulman  Engine  Works.  About  the  first  of  Deeembery  1885, 
they  found  that  they  were  financial  lyembarrassed  and  unable  to 
meet  the  demands  of  their  creditors,  and  unless  relieved  in  some 
way  from  their  embarrassment,  they  would  be  compelled  to  suspend 
business.  They  conceived  the  plan  of  organizing  a  joint-stock' 
company  and  inducing  their  brother  William  and  one  Sch wester  to 
take  stock  in  the  venture  and  advance  money  sufficient  to  continue 
the  business.  This  was  not  accomplished.  Lorenz  Aulman  was 
the  actire  business  manager  of  the  firm,  and  knowing  that  he  could 
not  discharge  the  liabilities,  there  were  given  to  certain  of  the  cred- 
itors of  the  firm  the  following  instruments  :  To  the  plaintiff  Theo- 
dore Aulman  a  chattel  mortgage  upon  all  the  personal  property  of 
the  grantors,  including  books  of  account  and  notes,  and  another 
mortgage  to  the  tome  party  upon  certain  real  estate;  one  mortgage 
to  Theodore  Ouelich  upon  certain  real  estate;  a  deed  to  Lena  Rom- 
pane  of  certain  real  estate,  and  an  assignment  to  William  Aulman 
of  a  certain  chattel  mortgage  held  by  the  partnership  against 
another  party.  These  instruments  covered  all  of  the  property  of  the 
partnership,  and  all  the  property  of  the  individual  members  of  the 
firm  which  was  subject  to  execution  or  attachment.  The  instru- 
ments above  enumerated  were  all  executed  on  the  11th  day  of  De- 

*  Compare  Winner  v.  Sa^  (6tf  Wis.  227),  57  Am.  Rep.  257. 
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cember,  1885^  and  filed  for  record  two  days  afterward.  Thev  were 
all  prepared  by  the  same  person  and  signed  at  the  same  time;  and 
the  evidence  shows  quite  satisfactorily  that  they  were  all  parts  of  a 
general  design  to  secure  the  creditors  to  whom  they  were  given. 
The  defendants  contend  that  these  several  instruments  constituted 
a  general  assignment^  and  were  void  because  they  gave  preference 
to  certain  of  the  creditors  of  the  partnership. 

It  is  provided  by  section  2115  of  the  Oode  that  "  no  general  as- 
signment of  property  by  an  insolvent,  or  in  contemplation  of  in- 
solvency,  for  the  benefit  of  creditors,  shall  be  valid  unless  it  be 
made  for  the  benefit  of  all  his  creditors  in  proportion  to  the  amount 
of  their  respective  claims.''  It  is  not  denied  that  an  insolvent 
debtor  may  lawfully  make  such  a  disposition  of  his  property  as  to 
entitle  one  or  more  creditors  to  a  preference  over  others.  This  he 
may  do  by  mortgage,  or  sale,  or  conveyance;  and  the  fact  that 
such  mortgages,  sales  and  conveyances  embrace  all  of  his  property 
does  not  necessarily  constitute  the  transaction  a  general  assign- 
ment. 

In  Van  Patten  v.  Burr^  62  Iowa,  518,  it  was  held  that  a  number' 
of  mortgages  to  creditors  and  an  assignment  may  be  taken  as  one 
transaction,  and  as  constituting  a  general  assignment.  That  case 
was  determined  upon  a  demurrer  to  the  petition,  in  which  it  was 
alleged  that  the  mortgages  and  the  assignment  were  all  parts  of  the 
same  transaction,  And  were  intended  by  the  insolvent  to  operate  as 
a  general  assignment  for  the  benefit  of  creditors. 

In  Framme  v.  Jonesy  13  Iowa,  474;  Lampson  v.  Arnold^  19  Iowa, 
479;  Farwell  v.  Hotaard,  26  Iowa,  381;  Kohn  v.  dement^  58  Iowa, 
589,  and  Oage  v.  Parryy  69  Iowa,  605,  and  other  cases,  this  court 
has  held  that  the  execution  of  mortgages  by  insolvent  debtors, 
with  the  bona  fide  intention  of  securing  particular  creditors*  doea 
not  operate  as  a  general  assignment  for  the  benefit  of  creditors; 
and  some  of  the  cited  cases  hold  that  the  execution  of  a  general 
assignment  for  the  benefit  of  creditors,  within  a  very  short  time 
after  the  execution  of  the  mortgages,  cannot  be  considered  part  of 
the  same  transaction. 

In  the  case  of  Burrows  v.  Lehndorff,  8  Iowa,  96,  where  several 
mortgages  and  deeds  of  trust  were  executed  by  a  party  in  a  state 
of  insolvency,  and  covenng  all  of  his  property,  by  which  certain  cred- 
itors were  preferred  to  others,  each  instrument  conveying  the  same 
property  and  reciting  that  it  was  subject  to  the. prior  conveyance^ 
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and  all  filed  for  record  on  the  same  day,  five  minutes  time  inter- 
Tening  between  the  filing  of  each,  it  was  held  that  the  transaction 
oonstitnted,  in  legal  effect,  a  general  assignment,  and  was  Toid. 
Bnt  in  that  case  the  mortgages  and  deeds  of  trust  were  executed 
by  the  insolvent  without  the  knowledge  of  the  creditors  secured 
thereby,  and  it  was  not  shown  that  the  insolvent  had  creditors  who 
were  not  secured  in  the  manner  above  stated.  One  of  the  creditors 
repudiated  the  mortgage  made  to  him,  and  attached  the  property 
of  the  insolvent.  It  requires  two  or  more  parties  to  make  a  lawful 
contract;  and  it  appears  that,  in  the  cited  case,  the  insolvent  exe- 
cuted the  mortgages  and  deeds  of  trust,  and  put  them  on  record, 
without  consultation  with  the  creditors  he  intended  to  secure. 
Their  relation  to  the  transaction  was  the  same  as  they  would  have 
had  to  a  general  assignment.  It  might  well  be  held,  upon  such  a 
state  of  facts,  that  the  transaction  was  a  general  assignment. 

The  facts  in  the  case  at  bar  are  quite  different.  The  creditors 
secured  by  the  mortgages  and  deeds  were  bona  fide  creditors.  The 
evidence  shows  that  from  the  time  their  debts  were  contracted  it 
had  been  contemplated  by  the  parties  that  they  were  to  be  secured.  It 
)S  true  that  Lorenz  Aulman,  one  of  the  insolvent  partners,  sought 
out  the  creditors,  and  offered  the  security.  This  was  done  by  a  per- 
sonal interview  with  one  of  them,  and  by  mail  with  another,  and 
by  telegraph  with  another.  All  of  them  assented  to  the  arrange- 
ment, and  accepted  the  security  offered.  The  transaction  is  con* 
clnsively  shown  by  the  evidence  to  have  been  intended  by  the  debt- 
ors as  security  to  their  creditors,  and  as  is  said  in  Octge  v.  Parry, 
9upra,  **  they  had  the  legal  right  to  pay  or  secure  any  one  or  more 
of  their  creditors;  and  their  right  in  this  respect  was  not  at  all 
affected  by  the  fact  that  they  were  insolvent.  Nor  does  the  fact  that 
the  whole  of  their  assets  was  devoted  to  the  payment  or  security  of 
^ut  a  portion  of  the  debts  they  were  owing  afford  any  ground  of  com- 
plaint to  those  creditors  whose  debts  were  unsecured.''  We  think 
it  is  quite  clear  that  the  transaction  cannot  be  held  to  be  a  general 
assignment. 

[Omitting  other  questions.] 

Judgment  reversed. 
Vol.  LX  —  99 
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oembery  1885^  and  filed  for  record  two  days  afterward.  Thej  were 
all  prepared  by  the  same  person  and  signed  at  the  same  time;  and 
the  eyidence  shows  quite  satisfactorily  that  they  were  all  parts  of  a 
general  design  to  secure  the  creditors  to  whom  they  were  given. 
The  defendants  contend  that  these  several  instruments  constituted 
a  general  assignment,  and  were  void  because  they  gave  preference 
to  certain  of  the  creditors  of  the  partnership. 

It  is  provided  by  section  2115  of  the  Oode  that  "  no  general  as- 
signment of  property  by  an  insolvent,  or  in  contemplation  of  in- 
solvency, for  the  benefit  of  creditors,  shall  be  valid  unless  it  be 
made  for  the  benefit  of  all  his  creditors  in  proportion  to  the  amount 
of  their  respective  claims.''  It  is  not  denied  that  an  insolvent 
debtor  may  lawfully  make  such  a  disposition  of  his  property  as  to 
entitle  one  or  more  Qreditors  to  a  preference  over  others.  This  he 
may  do  by  mortgage,  or  sale,  or  conveyance;  and  the  fact  that 
such  mortgages,  sales  and  conveyances  embrace  all  of  his  property 
does  not  necessarily  constitute  the  transaction  a  general  assign- 
ment. 

In  Van  Patten  v.  Burr,  62  Iowa,  518,  it  was  held  that  a  number' 
of  mortgages  to  creditors  and  an  assignment  may  be  taken  as  one 
transaction,  and  as  constituting  a  general  assignment.  That  case 
was  determined  upon  a  demurrer  to  the  petition,  in  which  it  was 
alleged  that  the  mortgages  and  the  assignment  were  all  parts  of  the 
same  transaction,  And  were  intended  by  the  insolvent  to  operate  as 
a  general  assignment  for  the  benefit  of  creditors. 

In  Promme  v.  Jones,  13  Iowa,  474;  Lampson  v.  Arnold^  19  Iowa, 
479;  Farwett  v.  Howard,  26  Iowa,  381;  Kohn  v.  Okment,  58  Iowa, 
589,  and  Oage  v.  Parry ^  69  Iowa,  605,  and  other  cases,  this  court 
has  held  that  the  execution  of  mortgages  by  insolvent  debtors, 
with  the  bona  fide  intention  of  securing  particular  creditors,  doea 
not  operate  as  a  general  assignment  for  the  benefit  of  creditors; 
and  some  of  the  cited  cases  hold  that  the  execution  of  a  general 
assignment  for  the  benefit  of  creditors,  within  a  very  short  time 
after  the  execution  of  the  mortgages,  cannot  be  considered  part  of 
the  same  transaction. 

In  the  case  of  Burrows  v.  Leh}%dorff^  8  Iowa,  96,  where  several 
mortgages  and  deeds  of  trust  were  executed  by  a  party  in  a  state 
of  insolvency,  and  covenng  all  of  his  property,  by  which  certain  cred- 
itors were  preferred  to  others,  each  instrument  conveying  the  same 
property  and  reciting  that  it  was  subject  to  the  prior  conveyance* 
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and  all  filed  for  record  on  the  same  day,  five  minutes  time  inter- 
yening  between  the  filing  of  each^  it  was  held  that  the  transaction 
constituted,  in  legal  effect,  a  general  assignment,  and  was  Told. 
But  in  that  case  the  mortgages  and  deeds  of  trust  were  executed 
by  the  insolvent  without  the  knowledge  of  the  creditors  secured 
thereby,  and  it  was  not  shown  that  the  insolvent  had  creditors  who 
were  not  secured  in  the  manner  above  stated.  One  of  the  creditors 
repudiated  the  mortgage  made  to  him,  and  attached  the  property 
of  the  insolvent.  It  requires  two  or  more  parties  to  make  a  lawful 
contract;  and  it  appears  that,  in  the  cited  case,  the  insolvent  exe- 
cuted the  mortgages  and  deeds  of  trust,  and  put  them  on  record, 
without  consultation  with  the  creditors  he  intended  to  secure. 
Their  relation  to  the  transaction  was  the  same  as  they  would  have 
had  to  a  general  assignment.  It  might  well  be  held,  upon  such  a 
state  of  facts,  that  the  transaction  was  a  general  assignment. 

The  facts  in  the  case  at  bar  are  quite  different.  The  creditors 
secured  by  the  mortgages  and  deeds  were  bona  fide  creditors*  The 
evidence  shows  that  from  the  time  their  debts  were  contracted  it 
had  been  contemplated  by  the  parties  that  they  were  to  be  secured.  It 
js  true  that  Lorenz  Aulman,  one  of  the  insolvent  partners,  sought 
out  the  creditors,  and  offered  the  security.  This  was  done  by  a  per- 
sonal interview  with  one  of  them,  and  by  mail  with  another,  and 
by  telegraph  with  another.  All  of  them  assented  to  the  arrange- 
ment, and  accepted  the  security  offered.  The  transaction  is  con- 
dusively  shown  by  the  evidence  to  have  been  intended  by  the  debt- 
ors as  security  to  their  creditors,  and  as  is  said  in  Oage  v.  Parry, 
supra,  **  they  had  the  legal  right  to  pay  or  secure  any  one  or  more 
of  their  creditors;  and  their  right  in  this  respect  was  not  at  all 
affected  by  the  fact  that  they  were  insolvent.  Nor  does  the  fact  that 
the  whole  of  their  assets  was  devoted  to  the  payment  or  security  of 
^ut  a  portion  of  the  debts  they  were  owing  afford  any  ground  of  com- 
plaint to  those  creditors  whose  debts  were  unsecured.''  We  think 
it  is  quite  clear  that  the  transaction  cannot  be  held  to  be  a  general 
assignment. 

[Omitting  other  questions.] 

Judgment  reversed. 
Vol.  LX  — 99 
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StBWABT  Y.  WA.TB11L00  TUBK  VbOBIV. 

(Tl  Iowa,  SM.) 

A  oorporati<Mi  is  a  "  person/'  sabjeot  to  a  penalty,  within  a  statnte  prohiUtiD|f 
the  sale  of  intoxicating  liquors,  and  is  liable  for  such  a  sale  bj  its  committee 
at  a  ball  ordered  bj  it.* 

ACTION  for  a  penalty.    The  opinion  states  the  case.    The  de- 
fendant had  jadp^ent  below, 

C.  W.  MuUan,  for  appellant 

M.  T.  Owens  and  /•  L.  Husted,  for  appellee. 

BoTHBOCK,  J.  The  cause  involves  less  than  $100,  and  the  appeal 
comes  to  as  upon  a  certificate  of  the  trial  judge,  from  which  it 
appears  that  the  defendant  is  a  corporation  organized  under  the  pro- 
visions of  chapter  2,  tit.  9,  of  the  Oode,  which  provides  for  the 
organization  of  '^  corporations  other  than  those  for  pecuniary  proflf 
The  objects  of  the  corporation  are  declared  in  the  articles  of  incor- 
poration to  be  '^  the  intellectual  and  physical  improvement  of  the 
members,  by  forming  and  keeping  up  a  library,  by  establishing  a 
school  for  instruction  in  gymnastic  exercises,  under  such  laws,  rules 
and  regulations  as  are  now  ancl  shall  be  hereafter  prescribed  by  said 
Waterloo  Turn  Verein,  not  in  conflict  with  the  Oonstitution  and 
laws  of  the  State  of  Iowa.''  Another  provision  of  said  articles  of 
incorporation  is  as  follows:  *^  The  said  corporation  may  sue  and 
be  sued  by  and  under  its  corporate  name,  and  may  purchase  and 
hold  both  real  and  personal  property,  and  sell  and  dispose  of  the 
same  in  and  by  its  corporate  name,  and  have  and  exercise  all  the 
powers  and  privileges  which  an  individual  person  possesses  and 
exercises,  in  the  transaction  of  business,  etc.,  under  and  by  virtue 
of  the  laws  of  the  State  of  Iowa.''  The  business  of  the  corporation 
is  conducted  by  a  speaker,  a  vice-speaker,  treasurer,  secretary, 
financial  secretajty,  two  teachers  of  gymnastics,  librarian,  and  three 
trustees. 

*  So  as  to  false  pretenses,  IforrU  ▼.  8UUe  (26  Ohio  St.  207),  18  Am.  Bep. 
221. 
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At  a  regular  meeting  of  said  corporation,  held  February  14, 1884, 
it  was  resolved  *'  to  have  a  masquerade  baU,''  and  five  members  of 
the  corporation  were  appointed  a  committee  to  provide  for  and  take 
charge  of  said  entertainment  The  speaker  of  the  corporation  was 
one  of  this  committee.  The  masquerade  ball  was  held  at  Waterloo 
on  the  36th  day  of  February,  1884,  at  which  ball  two  of  said  com- 
mittee sold  beer  to  a  number  of  persons,  and  the  sales  were  made 
with  the  knowledge  of  the  speaker.  The  money  received  from  the 
sale  of  the  beer,  with  the  other  proceeds  of  the  entertaioment,  was  re- 
ported by  the  committee  to  the  corporation  at  a  subsequent  meet- 
ing, and  turned  over  to  the  treasurer  of  the  corporation.  No  men- 
tion was  made  in  the  report  of  said  committee,  or  otherwise,  that  any 
part  of  the  proceeds  so  reported  was  derived  from  the  sale  of  beer. 

The  questions  certified  as  arising  upon  the  foregoing  facts  are  as 
follows:  ''(1)  Whether  the  sale  of  beer  by  the  members  of  said 
committee,  at  the  entertainment  aforesaid,  to  a  person  in  the  habit 
of  beeoming  intoxicated,  subjects  the  defendant  to  the  penalty  pro- 
vided in  section  1539  of  the  Code.  (2)  Is  the  defendant  corpora* 
tion  a  person  within  the  meaning  of  said  section  1639  P^ 

Section  4336  of  the  Code  contemplates  that  there  are  some  offenses 
for  which  a  corporation  may  be  indicted  and  punished.  It  pro- 
vides for  process  upon  an  indictment  against  a  corporation,  and  it 
appears  to  be  well  settled  that  a  corporation  may  be  indicted  and 
punished  for  a  public  nuisance,  such  as  the  obstruction  of  a  public 
highway,  a  navigable  stream,  and  the  like.  Wood  Nuis.  783.  The 
case  at  bar  is  not  a  criminal  action  prosecuted  by  indictment.  It  is 
in  form  a  civil  action  for  a  penalty,  and  jurisdiction  of  the  defend- 
ant is  obtained  by  the  service  of  an  original  notice  as  in  a  civil  action. 
The  penalty  is  a  judgment  for  money.  It  does  not  involve  imprison- 
ment. There  is  therefore  no  obstacle  in  the  way  of  the  prosecution  of 
an  action  against  a  corporation,  the  same  as  against  a  natural  person. 
It  is  provided  by  subdivision  13  of  section  45  of  the  Code  that 
''the  word  'person'  may  be  extended  to  bodies  corporate."  This 
is  laid  down  as  a  rule  to  be  observed  in  the  construction 
of  the  statutes  of  this  State.  It  is  apparent  however  that  this 
rule  cannot  be  of  universal  applieation,  especially  in  the  construc- 
tion of  criminal  statutes,  for  the  reason  that  there  are  some  crimes 
lor  which  a  corporation  cannot  be  punished.  For  example,  if  all 
ibe  members  of  a  corporation  should  be  guilty  of  a  criminal  homi- 
cide in  pursuance  of  a  resolution  of  the  corporation,  the  corpora- 
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tion  would  not  be  liable  to  indictment  for  the  marder.  The  true  rale 
is  that  corporations  are  to  be  considered  as  persons  when  the  circum- 
stances in  which  they  are  placed  are  identical  with  those  of  natural 
persons  expressly  included  in  a  statute.  Wales  y.  City  of  Muscaiine, 
4  Iowa,  302;  South  Carolina  R.  Co.  t.  McDonald,  5  Oa.  531. 

Applying  this  rule  to  the  case  at  bar,  it  is  clear  that  a  corpora- 
tion is  a  person  within  the  meaning  of  section  1539  of  the  Code. 
There  is  nothing  therein  which  may  not  be  applied  as  well  to  a  cor- 
poration as  to  a  natural  person,  and  there  is  no  more  reason  for 
claiming  that  a  private  corporation  is  not  included  within  its  pro- 
Yisions  than  there  is  in  holding  that  such  a  corporation  is  a  person 
within  the  meaning  of  the  law  authorizing  attachment  by  garnish- 
ment, or  any  other  provision  of  the  statute  equally  applicable  to 
natural  and  artificial  persons. 

It  appears  from  the  facts  certified  in  this  case  that  the  corpora- 
tion '' ordered  the  balL^  Its  principal  ofScer  was  one  of  the  man- 
aging committee,  and  knew  of  the  violation  of  the  law,  and  the 
money  arising  from  the  sale  of  the  beer  was  received  by  the  corpo- 
ration. Under  these  circumstances  the  evidence  as  to  the  partici- 
pation of  the  corporation  in  violating  the  law  was  abundant.  It 
was  not  necessary  to  prove  that  the  beer  was  ordered  and  sold  by  an 
order  of  the  defendant  made  in  its  corporate  capacity.  When  a 
railroad  company  is  indicted  for  a  nuisance  in  obstructing  a  public 
highway  in  this  State  (a  prosecution  which  is  of  frequent  occur- 
rence), it  has  never  been  thought  necessary  to  prove  that  the 
obstruction  was  placed  in  the  highway  in  pursuance  of  some  reso- 
lution of  the  board  of  directors  of  the  corporation.  The  corporation 
is  liable  for  the  acts  of  its  agents  and  employees  in  such  cases. 

In  regard  to  the  liability  of  private  corporations  for  violations  of 
criminal  laws,  Mr.  Morawetz^  in  his  work  on  Private  Corporations, 
employs  this  language  (vol.  2,  §§  732,  733) :  ''  It  follows  there- 
fore that  a  corporation  cannot  be  charged  criminally  with  a  crime 
involving  malice,  or  the  intention  of  the  offense.  Even  thongh  the 
corporators  themselves  should  unanimously  join  with  malice  afore- 
thought, in  committing  a  crime  as  a  corporate  act,  yet  the  malice 
would  be  that  of  the  several  members  of  the  company,  and  not 
actually  one  malicious  intention  of  the  whole  company.  There  are 
however  certain  classes  of  crimes  which  do  not  depend  upon  the 
intention  of  the  offender,  and  are  not  distinguishable  from  simple 
torts,  except  by  the  fact  that  in  the  one  case  an  individual  sues  for 
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damages  on  accoant  of  a  private  tort,  and  in  the  other  case  the  State 
sues  for  a  penalty  on  accoant  of  a  public  wrong.  In  these  cases  the 
crime  consists  of  the  act  alone^  without  regard  to  the  intention 
with  which  it  was  committed^  and  there  is  no  difficulty  in  attribut- 
ing an  offense  of  this  character  to  a  corporation,  since  it  may  be 
committed  entirely  through  the  company's  agents.  Accordingly,  it 
has  been  held  that  a  corporation  may  be  indicted  for  causing  a  public 
nuisance,  for  not  performing  a  duty  cast  upon  it  by  law,  or  for  doing 
any  act  which  is  made  indictable,  without  regard  to  the  intention  of 
the  offender.''  The  author  cites  many  authorities  in  support  of  the 
text,  and  it  appears  to  us  that  the  principles  therein  laid  down  are  so 
plainly  correct  as  to  command  the  approval  of  every  legal  mind. 

Applying  these  principles  to  the  case  at  bar,  the  conclusion  is  in* 
evitable  that  the  defendant  is  liable.  The  persons  who  sold  the  beer, 
and  the  officers  and  members  of  the  corporation  who  stood  by  and 
acquiesced  in  the  sales,  were  not  actuated  by  malice.  They  doubtless 
believed  that  the  beer  gave  ssest  to  the  ball,  and  added  to  the  enjoyment 
of  the  entertainment.  They  had  ^'  malice  towards  none,  but  charity 
for  all,"  and  thought  it  no  crime  to  dispense  to  the  festive  throng 
that  which  they  believed  to  be  exhilarating  but  not  intoxicating. 

We  think  both  of  the  qoes^ionsr  certified  sboald  be  answered  ia 

the  affirmative. 

Judgment  rmmrsed. 


FoBT  Madisok  Lukbbb  Compant  y.  Bataviak  Bank. 

(71  Iowa,  270.) 
Corporation — trantfer  oftAoek — attaehment. 

Where  eorporaie  stock  is  assigned,  without  the  entry  of  the  transfer  on  tha 
books  of  the  corporation,  as  reqaired  by  statate,  it  is  invalid  as  against  at- 
taching creditors  of  the  assignor  without  notice. 

A  CTION  for  interpleader.     The  opinion  states  the  point. 

M.  C,  Ring,  R,  F,  Knouts  and  Gfuey  dk  Casey,  for  appellants. 

(7.  W.  Bunn,  W.  J.  Knight  and  Van  Valkenburgh  d  Hamilton^ 
for  defendants. 

Frank  Hagerman,  for  plaintiff. 
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Adams,  G.  J.  The  qaestion  whether  a  transfer  of  stock  in  an 
incorporated  company  in  this  State,  when  not  entered  upon  the 
books  of  the  company,  is  ralid,  as  against  attaching  creditors  of  the 
assignor  without  notice,  is  now  presented  for  the  first  time  in  this 
court.  Its  determination  must  depend  upon  the  view  which  should 
be  taken  of  the  meaning  of  the  provision  found  in  section  1078  of 
the  Code,  and  which  is  as  follows:  ^'  The  transfer  of  shares  is  not 
Tttlid,  except  as  between  the  parties  thereto,  until  it  is  regularly  en« 
tered  on  the  books  of  the  company,  so  as  to  show  the  name  of  the 
person  by  and  to  whom  transferred,  the  numbers  or  other  designa- 
tion of  shares,  and  the  date  of  the  transfer." 

The  question  now  presented  does  notarise  between  the  parties  to 
the  transfer.  Without  any  question,  the  transferee  will  hold  the 
stock,  as  against  the  transferor,  for  all  the  purposes  for  which  the 
transfer  was  made.  The  question  arises  between  one  of  the  parties 
to  the  transfer  and  others  who  were  not  parties,  and  who  dispute 
the  validity  of  the  transfer.  If  we  give  the  statute  a  literal  con- 
struction, we  must  hold  that  the  transfer  is  not  valid.  To  hold 
otherwise,  we  should  be  obliged  to  enlarge  the  exception.  The 
rule  would  be  that  the  transfer  is  not  valid,  except  as  between  the 
parties,  and  except  as  between  the  transferee  and  the  attaching 
creditors  of  the  transferor.  But  ordinarily,  in  the  construction  of 
a  statute,  an  exception  is  not  to  be  enlarged. 

The  question  however  is  not  free  from  difficulty.  It  is  urged  by 
the  appellee,  the  transferee,  that  an  attachment  can  in  no  case  bind 
more  than  the  interest  of  the  debtor;  and  if  the  transfer  is  valid 
between  the  parties,  it  is  said  that  it  follows,  from  the  necessity  of 
the  case,  that  the  attaching  creditor  of  the  transferor  acquires  a  lien 
only  upon  such  interest  as  the  transferor  has  left,  if  any. 

That  there  is  plausibility  in  this  argument  cannot  be  denied* 
But  in  our  opinion  it  is  not  sound.  It  would  carry  us  too  far.  It 
would  make  a  transfer  that  is  valid  between  the  parties  to  it  valid 
as  against  all  persons  claiming  under  the  transferor.  But  no  one 
pretends  that  this  is  so.  If  the  transferor  sells  again,  and  to  an 
innocent  purchaser  for  value,  who  obtains  a  transfer  upon  the 
books,  no  one  doubts  that  he  would  become  both  the  legal  and 
equitable  owner;  and  this  is  true  though  the  transferor  had,  in  one 
sense,  no  interest  in  the  stock  which  he  could  sell.  It  is  entirely 
competent  then  for  the  legislature  to  provide  arbitrarily  that  a 
given  transfer  shall  be  deemed  by  a  court  valid  or  invalid,  accord* 
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ing  to  the  parties  which  shall  be  before  the  court.  The  transfer  is 
valid  if  the  parties  before  the  court  were  the  parties  to  the  trans- 
fer, and  otherwise  not.  This,  at  least,  is  the  rule  of  the  statute, 
and  must  be  followed  unless  some  equitable  consideration  controls. 
If  the  attaching  creditors  of  the  transferor  had  knowledge  of  the 
transfer,  it  may  be  that  a  court  of  equity  would  protect  the  trans- 
feree's  rights.  It  has  frequently  been  so  held,  but  that  question  is 
not  before  us. 

Our  conclusion  thus  far  has  been  based  upon  what  seems  to  be 
the  fair  meaning  of  the  language  of  the  prorision.  But  we  are 
entitled  to  take  a  broader  view  and  look  at  other  prorisions.  It  is 
provided  in  the  same  section  that  the  '^  books  of  the  company 
must  be  so  kept  as  to  show  intelligibly  the  original  stockholders, 
their  respective  interests,  the  amount  paid  on  their  shares,  and  all 
transfers  thereof;  and  such  books  or  a  correct  copy  thereof,  so  far 
as  the  items  mentioned  in  this  section  are  concerned,  shall  be  sub- 
ject to  the  inspection  of  any  person  desiring  the  same."  The  above, 
it  will  be  seen,  is  a  provision  that  the  books  shall  show,  at  any  given 
time,  precisely  who  the  stockholders  are  at  that  time.  The  books 
too  shall  be  kept  open  for  inspection  by  any  one.  Where  a  provis- 
ion is  made  for  a  record  of  specific  &cts,  and  another  provision 
that  the  record  to  be  kept  open  for  inspection  by  any  one,  the 
intention  must  be  that  any  one  inspecting  the  record  should  be  en- 
titled to  rely  upon  it  as  true;  and  if  a  person  inspecting  the  record 
expends  money  upon  the  faith  of  it,  any  other  person  through 
whose  negligence  the  record  fails  to  show  the  truth  should  be  es- 
topped from  setting  up  its  untruthfulness. 

It  is  contended  by  the  appellee  that  the  provision  for  a  record, 
designed  to  sikow  who  the  stockholders  are  at  any  given  time,  is  for 
the  sole  benefit  of  the  corporation  itself.  But  there  is  nothing  in 
the  provision  that  calls  for  such  construction.  Besides,  nothing  cah' 
be  clearer  than  that  the  record  is  for  the  benefit  of  any  one  who  may 
desire  to  inspect  it,  because  it  is  expressly  provided  for  such. 

It  is  contended  by  the  appellee  that  a  mere  attachment  of  stock 
should  not  have  preference  over  a  prior  assignment,  not  made  of 
record,  because  the  attaching  creditor  has  expended  nothing  but 
his  labor  and  the  costs.  By  way  of  argument,  it  is  said  that  an 
attachment  does  not  take  precedence  of  an  unrecorded  deed.  But- 
such  a  case  differs  in  this  :  The  statute  expressly  requires  transfers 
of  stock  shall  be  recorded;  it  does  not  require  that  deeds  shall  be. 
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Stock  in  an  incorporated  company  is  personal  property.  Trans- 
fers of  personal  property,  to  be  yalid  as  against  attaching  creditors, 
should  be  attended  by  a  visible  change  of  possession,  or  else  evi- 
dence of  the  transfer  shonld  be  spread  npon  a  pnblic  record.  We 
have  an  express  provision  of  statute  for  property  where  a  visible 
change  of  possession  can  be  made.  In  the  case  of  stock  in  an  in- 
eorporated  company,  no  visible  change  of  possession  can  be  made. 
Stock  is  a  share  in  the  interests  and  rights  of  the  corporation. 
Certificates  are  mere  evidence.  They  may  never  be  issued.  It  is 
not  essential  that  they  should  be.  When  issued,  they  are  merely 
for  convenience.  The  object  of  the  imperative  provision  that 
transfers  of  stock  >hall  be  recorded  unqnestionably  is  that  the 
ownership  may  be  made  apparent. 

Chief  Jnstice'  Shaw,  in  Fisher  v.  Essex  Bank^  5  Oray,  373  (380), 
in  speaking  of  stock  in  an  incorporated  company,  said  :  ''  It  is  of 
importance  that  the  title  be  certainly  and  easily  ascertained,  that 
the  mode  of  acquiring  and  alienating  it  may  at  any  time  be  made 
available  by  process  of  law  for  the  debts  of  the  owner."  Again, 
speaking  of  the  necessity  of  a  record  of  the  transfers  as  passing 
title,  and  of  a  levy  according  to  the  record,  he  says  :  ''The  shares 
(otherwise)  could  never  be  attached,  for  the  officer  could  have  no 
means  of  obtaining  possession  of  the  certificate  from  a  reluctant 
debtor  adversely  interested,  and  without  it  the  shares  might  pass- 
the  next  day  to  a  purchaser  without  notice.''  Again  he  says  :  ''  It 
is  necessary  to  fix  some  act  and  some  point  of  time  at  which  the 
property  changes  and  rests  in  the  vendee,  and  it  will  tend  to  the 
security  of  all  parties  concerned  to  make  that  turning  point  consist 
in  an  act  which,  while  it  may  easily  be  proved,  does  at  the  same 
time  give  notoriety  to  the  transfer."  '' 

In  support  of  the  conclusion  which  we  nave  reached,  that  the 
statute  in  question  was  designed  in  part  for  the  benefit  of  attaching 
creditors,  we  will  refer  to  another  provision  of  the  statute.  The 
sheriff  must,  as  nearly  as  the  circumstances  will  permit,  levy  upon 
property  fifty  per  cent  greater  in  value  than  the  amount  of  the  debt 
as  sworn  to.  Code,  §  2954.  Now  if  the  construction  contended 
for  by  the  appellee  is  correct,  the  attaching  creditor  and  sheriff, 
proceeding  strictly  according  to  law  in  attaching  stock,  and  ex- 
hausting their  ability  to  secure  the  debt  by  such  attachment,  can- 
not know  whether  any  security  at  all  has  been  obtained.  The  cer- 
tificate holder  may  keep  himself  concealed  until  the  veiy  moment ' 
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when  the  stock  is  offered  for  sale  on  execution,  and  it  is  sufficient 
if  he  then  appear  and  give  notice  of  l^s  claim.  We  cannot  think 
that  the  statute  was  designed  to  admit  such  a  result  We  may  say 
indeed  that  the  very  mode  of  attaching  stock  provided  by  statute 
geemg  to  be  a  legislative  construction  of  the  statute  in  question. 

We  come  now  to  inquire  how  the  question  stands  upon  the 
authority  of  adjudicated  cases. 

In  Maine  the  statute  provides  that  '^  a  transfer  of  shares  is  not 
valid,  except  between  the  parties  thereto,  until  it  is  so  entered  in 
the  books  of  the  corporation."  The  provision  is  identical  with  the 
provision  of  our  own  statute.  In  Skowhegan  Bank  v.  Cutler,  49 
Me.  315,  a  question  arose  as  to  whether  an  attachment  would  take 
precedence  of  an  unrecorded  assignment,  and  it  was  held  that  it 
would. 

In  Illinois  it  is  provided  that  shares  of  stock  in  a  corporation  can 
be  transferred  only  upon  the  books  of  the  corporation.  In  Peoples 
Bank  v.  Oridleyf  91  HI.  457,  a  question  arose  as  to  whether  the 
levy  of  an  execution  would  take  precedence  of  a  transfer  of  shares 
not  entered  upon  the  books.  It  was  held  that  it  would.  The  ac- 
tion was  brought  to  enjoin  the  sale  on  execution.  The  point  was 
made  that  the  execution  creditor,  who  had  merely  levied,  was  not 
an  innocent  purchaser  for  value,  and  that  not  being  such,  the 
transfer,  though  not  entered  upon  the  records,  might  be  set  up 
against  him;  but  the  court  held  otherwise.  It  is  true,  the  Dlinois 
statute  differs  a  little  from  ours.  It  provides  that  transfers  can  be 
made  only  on  the  books  of  the  company.  It  does  not,  Uke  our 
statute,  expressly  provide  that  a  transfer  not  entered  upon  the 
books  will  be  good  as  between  the  parties  to  the  transfer.  But  the 
difference,  in  our  opinion,  is  not  material.  The  statute  is  the  same 
in  effect.  It  is  well  settled  that  under  a  statute  like  the  Illinois 
statute  a  transfer  not  entered  upon  the  books  is  good  between  the 
parties.     The  case  then  appears  to  be  strictly  in  point. 

The  same  view  was  taken  in  Sabin  v.  Bank  of  Woodstock,  21  Vt. 
353,  and  CJieever  v.  Meyer,  52  Vt.  66.  In  the  former  case,  Chief 
Justice  Repfield  said:  ''We  entertain  no  reasonable  doubt  that 
*  *  *  all  persons  unaffected  with  notice  to  the  contrary  are  at 
liberty  to  act  upon  the  faith  of  the  title  being  where  it  appears 
upon  the  books  of  the  company  to  be.'*  In  Stale  Ins.  Co.  v.  Sax, 
2  Tenn.  Gh.  507,  Chancellor  Coopeb  cites  the  case,  and  refers  to 
it  approvingly. 

Vol.  LX  — 100 
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In  Wisconsin  the  statate  pertaining  to  the  transfer  of  stocks  is 
like  onrs,  and  in  Application  of  Murphy ^  51  Wis.  419,  a  oonstmc- 
tion  was  pat  upon  it  which  sustains  the  appellants  in  the  case  at 
bar.  The  court  said:  ''  We  think  that  the  meaning  of  the  law  is 
that  all  transfers  of  shares  shonld  be  entered,  as  here  required, 
upon  the  books  of  the  corporation;  and  it  is  equally  clear  to  us  that 
all  transfers  of  shares  not  so  entered  are  invalid  as  to  attaching  or 
execution  creditors  of  the  assignors,  as  well  as  to  the  corporation 
and  subsequent  purchasers  in  good  faith.'' 

In  Pinherton  y.  Manchester  it  L.  R.  Co^  42  N.  H.  424  (462), 
an  attachment,  made  without  notice  of  a  prior  transfer  not  entered 
upon  the  books,  was  held  to  take  precedence  of  it.  The  court  said: 
''As  to  goods  and  chattels  in  possession,  a  substantial  change  of 
possession  is  by  our  law  essential  when  it  can  be  had.  In  the  case 
of  stock,  the  natural  and  appropriate  indication  of  ownership  is  the 
entry  upon  the  stock  record.'* 

In  Connecticut  an  attachment  was  upheld  as  against  a  prior  as- 
signmebt  not  entered  upon  the  books.  Northrop  t.  Newton  Jt 
Bridgeport  Turnpike  Cb.,  3  Conn.  544. 

It  is  claimed  by  the  appellee  that  in  New  York,  New  Jersey  and 
California  it  has  been  held  otherwise;  and  it  may  be  conceded  that 
this  is  so,  though  we  are  not  prepared  to  say  that  all  the  statutory 
provisions  in  those  States  bearing  upon  the  question  are  quite  the 
9amc  as  in  this. 

The  case  of  Black  y.  Zacharie,  3  How.  483,  is  cited  by  the  ap- 
pellee. In  that  case  language  was  used  which  might  seem  to  sup* 
port  the  appellee's  position,  but  the  case  was  essentially  different 
from  the  one  at  bar.  The  attaching  creditors  had  notice  of  the 
assignee's  rights  at  the  time  the  attachment  was  levied. 

The  appellee  also  cites  Moore  v.  Walker,  46  Iowa,  164  But  the 
pretended  attachment  in  that  c-aso  was  made  before  the  assignment, 
and  would  unquestionably  have  taken  precedence  of  it  if  it  had 
been  properly  made;  but  it  was  not,  and  had  no  validity  regardless 
of  any  question  of  transfer.  It  was  expressly  held  that  the  provis- 
ion of  the  statute  now  in  question  (§  1078,  Code)  had  no  application 
to  the  case.  The  remark  then  in  the  opinion,  in  regu^  to  the 
scope  of  that  section,  does  not  have  the  force  of  an  adjudication. 

There  is  no  question  in  regard  to  the  preponderance  of  authority. 
It  is  clearly  on  the  side  of  the  appellants.  But  we  are  not  influ- 
enced more  by  this  fact  than  what  seems  to  be  the  plain  language 
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and  intent  of  the  statnte  and  the  diffioalty  and  ancertainty  which 
would  often  attend  secnrihg  debts  by  attachment  of  stock,  if  stock, 
as  against  attaching  creditors^  can  be  transferred  by  mere  delivery 
of  the  certificates,  and  if  the  books  provided  expressly  for  inspec- 
tion by  such  creditors  are  to  serve  especially  the  porpose  of  a  false 
scent 
We  think  the  judgment  must  be  reversed. 

Judgmmt  revened. 


Blavfobd  t.  MunfTBAPOLis  AKD  St.  Lottis  Railway  Ooxpavt. 

(71  Iowa»  810.) 

Ba/OToadB — Hghl  to  fence  track  in  cUici  and  tcwM, 

A  laUrosd  corporation  has  no  right  to  fence  its  traek  in  dties  and  towns  where 

it  is  intersected  by  streets  and  alleys.* 

ACTION  for  double  damages  for  a  cow  killed  by  a  train  on  defend- 
ant's road*    The  opinion  states  the  case.    Judgment  for  the 
plaintiff  below. 


A.  E.  Clarke,  for  appellant.- 
Crooki  d  Jordan,  for  appellee. 

SsBTEBSy  J.  Certain  facts  were  stipulated  and  agreed  upon, 
among  which  were  the  following :  **  The  plaintiff's  cow,  while  at 
lai*ge  in  the  streets  of  the  incorporated  town  of  Ogden,  at  a  point 
where  said  town  was  platted  and  laid  out  in  blocks,  streets  and 
alleys,  was  struck  and  killed  by  defendant's  train,  where  the  de- 
fendant's road  crosses  one  of  the  lots  of  said  town." 

The  amount  in  controversy  being  less  than  $100,  we  are  required 
to  determine  the  following  question  :  **  Has  a  railroad  corporation 
the  right  to  fence  its  track  and  right  of  way  when  the  same  passes 
over  and  across  a  town  lot  or  block,  264  by  574  feet,  being  a  por- 
tion of  the  territory  embraced  in  and  within  the  corporate  limits 
of  an  incorporated  town  which  is  laid  out  and  platted  in  streets 
and  blocks  ?  " 

*  See  QreeUy  ▼.  8t,  Paid,  etc.,  By,  Oo.  (88 Minn.  180),  68  Am.  Rep.  16,  and 
note,  10. 
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We  are  anable  to  determine  from  the  facts  stipulated  and  the 
foregoing  qaestion,  whether  the  lot  or  block  is  all  owned  by  one 
person,  or  by  sereral,  or  whether  the  road  crosses  it  for  the  dis* 
tance  of  574  or  only  264  feet.  We  incline  howeyer  to  think  it  im- 
material what  the  facts  are  in  the  respects  mentioned.  We  will 
therefore  assume  that  the  lot  in  question  is  owned  by  one  person, 
and  that  the  road  passes  across  it,  at  a  right  angle,  for  the  longest 
distance  mentioned.  While  this  assumption  is  made,  it  is  obrions 
that  in  some  other  case  it  may  appear  that  the  blocks  are,  say  250 
feet  square,  divided  into  lots  of  twenty-five  feet,  each  of  which  is 
crossed  by  the  road  for  that  distance,  and  each  lot  is  owned  by  a 
different  person.  If  this  makes  any  difference,  and  each  case  mast 
be  decided  according  to  the  facts  shown  in  the  record,  then  it 
would  seem  to  be  a  question  for  the  jury,  under  proper  instructions 
from  the  court,  as  to  whether  the  right  to  fence  existed;  that  is, 
whether  the  railroad  company  had  such  right.  We  however  are 
asked  to  determine  the  question  propounded  as  a  matter  of  law,  and 
such  it  has  been  assumed  to  be  in  numerous  decisions  of  this  court, 
and  such  we  believe  it  to  be,  and  sucli  question  wo  think  may  be 
stated  as  follows:  whether  a  railroad  company  has  the  right  to  fence 
its  track  within  the  corporate  limits  of  a  city  or  town,  outside  of 
or  beyond  the  switches  and  depot  grounds,  but  within  that  part  of 
the  corporate  limits  where  the  track  is  intersected  by  streets  and 
alleys.  We  assume  that  outside  or  beyond  where  there  are  any 
streets,  and  where  the  land  is  used  for  agricultural  purposes,  al- 
though within  the  corporation,  the  right  to  fence  exists.  Ooyle  v. 
Chicago^  M.  it  SL  P.  R'y  Co.,  62  Iowa,  518. 

Assuming  then  that  the  question  to  be  determined  is  correctly 
stated,  it  is  immaterial  whether  the  lot  or  block  is  crossed  by  the 
road  for  the  distance  of  250  or  600  feet,  and  whether  it  is  owned 
by  one  or  many  persons.  The  real  legal  question  is  whether  the 
right  to  fence  exists  within  the  corporate  limits  as  above  limited 
and  defined.  If  it  does,  then  cattle-guards  must  be  constructed 
on  both  sides  of  each  street  and  alley,  for  the  reason  that  the  fence 
would  not  prevent  stock  from  getting  on  the  track  without  such 
cattle-guards.    Mundhenh  v.  Central  Iowa  Ky  Co.,  67  Iowa,  718. 

It  is  provided  by  statute  that  when  a  person  owns  land  on  both 
sides  of  a  railway,  the  corporation  may  be  required  to  construct  a 
cattle-guard  and  causeway,  and  the  corporation  also  is  required  to 
construct  cattle-guards  where  the  railway  entera  or  leaves  improved 
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or  fenced  land.  Oode,  §g  1268,  1:288.  Does  this  statute  apply  to 
lota  and  blocks  in  towns  and  cities  ?  As  there  are  no  restraining 
words,  sach  a  construction  could  be  placed  thereon  with  as  much 
propriety  as  the  theory  adopted  by  the  Circuit  Oourt  in  relation  to 
the  right  to  fence.  The  corporation  is  not  required  to  fence,  but 
if  it  fails  to  do  so  it  is  absolutely  liable  for  stock  injured  or  killed. 
Code,  g  1289. 

There  are  no  exceptions,  and  it  is  immaterial  where  the  stock  is 
injured  or  killed.  But  it  is  evident  that  the  corporation  does  not 
have  the  right  to  fence  across  highways.  There  is  clearly  one  other 
exception  —  it  does  not  have  the  right  to  fence  its  depot  grounds; 
and  it  makes  no  difference,  we  apprehend,  whether  such  grounds 
are  in  a  city  or  town,  or  not  within  either.  Davis  v.  Burlington  & 
M.  R.  R^y  Co.,  26  Iowa,  549.  The  question  under  consideration 
was  elaborately  considered  in  the  cited  case,  and  while  the  precise 
question  under  consideration  was  not  in  that  case,  yet  it  is  evident 
that  it  was  in  the  mind  of  the  court,  and  was  considered.  Among 
other  things,  it  is  said  in  the  opinion  :  *'  The  fitness  or  propriety 
of  fencing  a  road,  we  need  hardly  say,  depends  upon  circumstances. 
*  *  *  xhe  legislature  had  in  mind,  beyond  question,  these  lines 
as  they  were  constructed  over  our  prairies,  knowing  that  cattle 
were  free  [commoners,  and  desiring  to  protect  stock  ranning  at 
large  so  generally  in  agricultural  districts  of  the  State.'^  The  opin* 
ion,  as  a  whole,  clearly  conveys  the  impression  that  it  was  written 
with  the  view  and  intended  to  determine  two  other  cases  then  pend- 
ing, in  which  the  facts  were  different.  Those  cases  are  Rogers  v.' 
Chicago  dt  N.  W.  R'y  Co.,  26  Iowa,  558,  and  Durand  v.  Same,  26 
Iowa,  559.  In  the  former,  the  following  instruction  was  given: 
''That  if  the  horse  was  killed  in  the  town  of  Oxford,  but  not  on 
the  depot  grounds,  or  within  the  switches,  and  not  on  any  street 
crossing,  and  the  road  was  not  fenced,  the  verdict  should  be  for  the 
plaintiff  for  double  the  value.''  And  an  instruction  embodying 
the  proposition  that  the  company  would  not  be  liable,  under  the 
statute,  for  failure  to  fence  within  the  limits  of  the  town  situated 
and  traversed  by  the  road,  as  this  was,  being  refused,  there  was  a 
verdict  for  the  plaintiff.  The  court  said:  ''In  principle,  this  case 
is  'on  all  fours'  with  that  immediately  preceding,  Davis  v.  Bur- 
lington  &  M,  R.  R*y  Co,  The  argument  made  we  will  not  repeat. 
Following  the  construction  there  given  of  the  statute,  this  judg- 
ment ia  erroneous." 
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When  the  foregoing  cases  are  caref  ally  considered,  we  think  it  ia 
evident  that  this  court  is  committed  to  the  rule  that  a  raUroad  cor- 
poration does  not  hare  the  right  to  fence  its  track  in  cities  and 
towns  where  it  is  intersected  and  crossed  by  streets  and  aUeys. 
The  question  we  are  required  to  determine  must  therefore  be 
answered  in  the  negatiye. 

The  Circuit  Court  saw  fit  to  propound  another  question,  and 
that  in  substance  is  whether  the  defendant  is  liable  on  the  ground 
of  negligence.  Inasmuch  as  the  court  rendered  judgment  for 
double  the  value  of  the  cow,  this  question  is  immaterial,  and  only 
presents  for  determination  an  abstract  proposition,  and  therefore 
we  are  not  required  to  consider  it. 

Judgment  reversed. 

Beck,  J.,  dissenting.  Under  the  decisions  in  this  court,  a  rail- 
road company  may  fence  its  track  whenever  it  is  ''fit,  proper  and 
suitable  "  to  do  so,  and  the  right  rests  upon  the  public  convenience, 
the  public  interest,  and  not  upon  the  convenience  of  the  railway 
company.  This  rule  has  been  applied  by  this  court  to  cases 
wherein  was  involved  the  right  to  fence  depot  grounds  and  a  strip 
of  land  adjacent  to  a  railroad  track,  ''designed  to  afford  room  for 
teaming  and  driving '^  on  each  side  of  the  track.  DavU  v.  But^ 
lington  A  M.  R.  R^y  Co.^  26  Iowa,  649;  Rogers  v.  Chicago  A  N.  W. 
R'y  Co.y  26  Iowa,  558. 

This  court  has  not  held  that  a  railroad  company  has  not  the 
right  to  fence  its  track  within  the  limits  of  a  town  or  city,  when 
the  public,  interest  and  convenience  do  not  prohibit  it.  Oilman  v. 
Sioux,  Oxty  A  P.  R'y  Co.,  62  Iowa,  299,  and  Coyh  v.  Chicago,  M. 
A  Si.  P.  R'y  Co.y  62  Iowa,  518,  are  claimed  by  counsel  to  so  hold» 
but  they  are  not  to  that  effect. 

'  The  mere  fact  that  a  lot,  containing  nearly  four  acres  (the  lot 
in  question  being  that  size)  is  within  a  town  or  city,  does  not  au- 
thorize the  conclusion  that  the  interest  and  convenience  of  the  pub- 
lic does  not  demand  that  a  railway  running  through  it  should  not 
be  fenced.  Indeed  it  may  be  that  a  fence,  in  such  a  case,  is  more 
urgently  demanded  by  the  public  good  than  in  case  of  farming 
lands  away  from  towns  and  cities.  It  will  be  observed  that  the 
facts  shown  by  the  question  submitted  in  this  case  disclose  that  the 
railroad  runs  "  over  and  across^  the  town  lots,  not  upon  a  street  or 
road  adjacent  thereto.     The  foregoing  opinion,  while 
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that  the  rale  it  approves  has  not  been  held  by  this  court,  declares 
that  it  was  in  the  *^  mind  '^  of  the  conrt,  and  therefore  recognized 
in  Dam*  v.  Burlington  d  M.  R.  B*y  Co.y  26  Iowa,  549.  We  can^ 
not  fathom  the  '^  mind ''  of  the  coart  in  order  to  determine  the 
rule  of  law  decided,  nor  can  we  consider  the  arguments  advanced 
in  the  discussion  by  the  court  in  order  to  determine  the  point 
decided.  We  look  to  the  facts,  and  if  we  discover  that  the  point 
was  not  in  the  case,  whatever  is  said  about  it  is  not  to  be  regarded 
as  a  decision;  it  is  mere  dictum.  The  foregoing  opinion  admits 
what  is  true,  —  that  the  question  before  us  was  not  in  the  case 
cited;  it  is  therefore  no  authority  in  this  case. 

A  doubt  may  well  be  expressed  as  to  whether  the  point  in  con- 
troyersy  in  this  case  was  'Mn  the  mind'^  of  the  court  in  the  case 
cited,  and  whether  any  arguments  found  in  it  support  the  oonclu* 
sion  reached  in  the  foregoing  decision. 

Bbso,  J.,  ooncurs  in  this  dissent. 


Paige  y.  Paigi. 

(71  Iowa,  818.) 


ParinerMp^landt  deeded  to  parlnen — reeuUing  truet — parol  eotdemeO'^ 

dower  righte  of  adminieirator. 

Where  real  estate  is  purchased  by  a  firm,  with  partnership  money,  and  for  nsa 
in  the  partnership  business,  but  is  deeded  to  the  partners  in  their  individual 
names,  Mff,  (1)  that  it  belongs  to  the  firm:  that  the  individual  partners  only 
hold  the  title  in  trust  for  the  firm ;  and  that  such  trust  may  be  shown  by 
parol  testimony;  (9)  that  after  the  death  of  a  partner,  the  firm  and  the  partners- 
all  being  insolvent,  the  widow  of  the  deceased  partner  is  not  entitled  ta 
dower  therein.* 

A  CTION  for  dower.    The  opinion  states  the  case. 

BiOs  A  Blocky  for  appellants. 

Daviwn  dk  Lane  and  Stmoart  dt  White,  for  appellee. 

BoTHBOCK,  J.    I.     The  property  in  controversy  is  certain  real 
estate  in  the  city  of  Davenport,  upon  which  there  is  situated  a  saw 

*8ee  Jfatfory  ▼.  BueeeUt  ante. 
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mill,  planing  mill  etc.  It  is  known  as  the  **  Davis  Saw  Mill  Prop- 
erty,'' and  was  formerly  the  property  of  John  L.  Daris,  deceased, 
who  owned  the  same  at  the  time  of  his  death.  On  the  second  day 
of  February,  1880,  F.  H.  Origgs,  the  administrator  of  Davis,  con- 
veyed the  leal  estate  in  controversy  to  said  Simon  B.  Paige  and  John 
A.  Paige.  There  is  no  question  about  the  validity  of  this  convey- 
ance. By  its  terms  it  is  a  conveyance  to  the  two  grantees  as  indi- 
viduals, and  if  the  deed  alone  were  to  be  considered,  it  would  ap- 
pear that  Simon  B.  Paige  and  John  A.  Paige  each  owned  the  nndi- 
yided  one-half  of  the  property;  and  as  there  is  no  dispute  that  the 
plaintiff  was  the  lawful  wife  of  Simon  B.  Paige  at  the  time  of  his 
death,  it  would  follow  that  she  is  entitled  to  dower  in  the  undivided 
half  of  the  property.  But  the  defendants  claim  tha4;  the  real  estate 
was  not  the  individual  property  of  the  grantees  in  the  deed,  and 
that  it  was  part  of  the  assets  of  a  partnership  of  which  said  grantees 
were  members,  and  that  said  partnership  was  insolvent  when 
Simon  B.  Paige  died,  and  that  all  of  the  property  of  the  partnership 
would  be  insufficient  to  pay  its  indebtedness. 

It  is  not  disputed  that  there  was  a  partnership  of  which  the  said 
grantees  in  the  deed  were  members,  and  that  said  partnership  was 
insolvent  when  Simon  B.  Paige  died.  The  ultimate  question  in  the 
case  then  is,  was  the  real  estate  in  question  partnership  property?  If 
it  was,  the  plaintiff  is  not  entitled  to  dower.  If  it  was  the  individual 
property  of  Simon  B.  Paige  and  John  A.  Paige,  the  plaintiff  is  dower- 
able  therein.  In  order  to  a  proper  consideration  of  this  question,  it 
is  necessary  to  recite  certain  facts  which  appear  in  the  record. 

It  appears  that  for  a  number  of  years  prior  to  the  purchase  of  the 
property  in  question  Simon  B.  Paige  and  John  A.  Paige  had  been 
engaged  in  business  in  partnership,  under  the  firm  name  of  ''S.  B. 
ft  J.  A.  Paige."  For  some  sixteen  years  they  were  engaged  in  the 
general  merchandizing  business.  Afterward  they  operated  in  pine 
lands,  getting  out  timber  and  pine  saw  logs.  They  were  so  engaged 
up  to  the  time  of  the  death  of  S.  B.  Paige,  and  their  place  of  busi- 
ness was  at  Oshkosh,  Wisconsin.  They  purchased  the  property  in 
controversy,  and  took  the  conveyance  therefor,  on  the  second  day 
of  February,  1880.  The  evidence  shows  that  at  the  time  of  the 
purchase  a  new  partnership  was  in  contemplation,  which  firm  was 
to  operate  the  saw  mill,  planing  mill,  etc.,  so  purchased,  and  on  the 
sixth  day  of  February,  1880,  written  articles  of  partnership  were 
executed,  by  which  S.  B.  and  J.  A.  Paige  and  R.  F.  Paige  and 
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E.  W.  Dixon  associated  tbemselves  as  partners,  under  the  firm 
name  of  Paige,  Dixon  &  Go.  The  following  is  a  copj  of  the  agree- 
ment for  a  partnership: 

''Articles  of  agreement  made  this  sixth  day  of  Febmary,  A.  D. 
1880,  between  S.  B.  ft  J.  A.  Paige,  of  the  city  of  Oshkosh  and 
State  of  Wisconsin,  party  of  the  first  part,  and  R.  F.  Paige  and 
E.  W.  Dixon,  of  the  city  of  Davenport,  State  of  Iowa,  parties  of 
the  second  part,  witnesseth  that  both  parties,  haying  formed  a  co- 
partnership under  the  firm  name  of  Paige,  Dixon  ft  Oo.,  each  of 
the  four  named  persons  haying  equal  interest  in  the  profit  and 
losses  in  the  business  to  be  conducted  by  said  firm,  said  business 
being  the  manufacturing  of  lumber,  timber,  shingles  and  lath  in 
the  mill  known  as  the  '  Davis  Mill,'  and  in  said  city  of  Davenport 
and  State  aforesaid.  It  is  hereby  agreed  to  by  the  said  B.  F.  Paige 
and  E.  W.  Dixon,  of  the  second  part,  together  and  each  by  himself, 
that  in  consideration  of  the  party  of  the  first  part  agreeing,  and  do 
hereby  bind  themselves,  to  sell  and  deliver  to  each  of  the  aforesaid 
R  F.  Paige  and  E.  W.  Dixon,  by  quit-claim  deed  (free  of  encum-' 
brance  arising  from  any  act  of  the  said  S.  B.  ft  J.  A.  Paige)  of  an 
undivided  one-fourth  part  of  said  Davis  Mill  property,  when  each 
of  them  separately  shall  have  paid  to  the  party  of  the  first  part  the 
one-fourth  part  of  the  sum  of  thirty-six  thousand  ten  and  sixty- 
five  one-hundredths  dollars  ($36,010.65),  which,  being  for  the  costs 
of  said  property,  $32,250,  and  for  insurance  on  the  same,  $660.50, 
with  expenses  paid  in  making  the  purchase  of  said  property, 
$100.15,  making  in  all  the  said  sum  of  $36,010.65,  together  with 
interest  from  the  second  day  of  February,  A.  D.  1880,  at  the  rate 
of  eight  per  cent  per  annum,  interest  payable  annually;  that  they, 
the  said  B.  F.  Paige  and  E.  W.  Dixon,  are  to  give  their  entire  time 
and  service  to  the  business  aforesaid,  and  for  the  benefit  of  the  firm 
of  Paige,  Dixon  ft  Co.,  without  any  compensation  during  the  con- 
tinuance of  said  firm.  The  said  S.  B.  ft  J.  A.  Paige  are  to  receive 
no  compensation  for  any  services  they  may  render  to  said  firm,  or 
for  expenses  when  making  voluntary  visits  from  Oshkosh  to  Daven- 
port, but  such  times  as  working  up,  examining  and  purchasing 
logs  they  shall  be  paid  all  expenses  of  travel  and  otherwise,  and 
same  shall  be  charged  up  to  expense  account  of  said  firm  of  Paige, 
Dixon  ft  Oo.;  and  the  expenditure  of  any  considerable  amount  of 
money,  also  the  purchase  of  any  considerable  amount  of  logs,  shall 
be  left  to  the  decision  of  the  said  S.  B.  &  J.  A.  Paige,  as  also  all 
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matters  of  importance;  and  the  siud  R.  F.  Paige  and  B.  W.  Dixon 
are  each  privileged  to  draw  out.  from  the  moneys  and  credits  of  said 
firm  of  Paige,  Dixon  &  Oo.,  for  the  purpose  of  expenses  only,  a 
sum  not  exceeding  one  hundred  and  fifty  dollars  per  month;  and 
at  the  expiration  of  one  year  from  said  second  day  of  Febmary, 
A.  D.  1880,  that  the  total  amount  so  drawn  out  by  each  of  said  B. 
F.  Paige  and  E.  W.  Dixon  shall  be  deducted  from  his  one-fourth 
interest  in  the  net  profits  of  the  business  of  said  firm  of  Paige, 
Dixon  &  Co.  for  said  term,  and  the  remaining  part  shall  be  paid  to 
said  S.  B.  &  J.  A.  Paige,  until  each,  the  said  R.  F.  Paige  and  the 
said  E.  W.  Dixon  shall  have  paid  in  full  his  one-fourth  part  of  the 
said  thirty-six  thousand  ten  and  65-100  dollars  ($36,010.65),  to- 
gether with  interest  as  aforesaid;  and  it  is  further  agreed  by 
both  parties  that  said  mill  shall  be  kept  in  as  good  repair  as  it  is 
now  in,  and  that  on  or  before  it  is  set  to  running  there  shall  be  not 
less  than  ten  thousand  dollars  ($10,000)  more  insurance  put  upon 
the  said  mill,  and  continued  on  the  same,  in  the  name  of  S.  B.  ft 
J.  A.  Paige,  the  expenses  thereof  to  be  paid  by  the  said  firm  of 
Paige,  Dixon  &  Co.,  who  also  are  to  pay  all  taxes  and  all  expenses 
of  whatever  kind  and  nature  during  the  existence  of  said  firm  of 
Paige,  Dixon  ft  Go.,  and  the  same  to  be  charged  to  the  expense 
account  of  said  company;  and  at  the  expiration  of  the  insurance 
now  upon  said  mill  property,  the  firm  of  Paige,  Dixon  ft  Co,  are  to 
insure  the  same  for  a  like  amount,  which  is  fifteen  thousand  dol- 
lars ($15,000)  on  mill  and  contents,  the  insurance  to  be  in  the  name 
of  S.  E.  ft  J.  A.  Paige,  the  expense  thereof  to  be  paid  by  the  firm 
of  Paige,  Dixon  ft  Co.;  and  at  no  time  shall  the  insurance  be  lesa 
than  twenty-five  thousand  dollars  ($25,000),  so  long  as  it  remains 
the  property  of  said  S.  B.  ft  J.  A.  Paige;  and  also  it  is  agreed  by 
said  B.  F.  Paige  and  E.  W.  Dixon  that  the  said  firm  of  Paige, 
Dixon  ft  Co.  shall  carry  at  all  times  a  good  and  sufficient  amount 
of  insurance  upon  all  manufactured  lumber,  shingles,  lath  and 
timber,  so  fast  as  it  is  made  and  accumulates.  All  expenses  of  sell- 
ing, of  entertaining  customers,  and  any  expenditures  of  money  for 
the  benefit  of  carrying  on  the  business  shall  be  charged  in  the  ex- 
Qense  account  of  Paige,  Dixon  ft  Co. 
**  In  witness  whereof  we  have  hereunto  set  our  nands  and  seals. 


"  S.  B.  ft  J.  A.  Paiqs. 
"  B.  F.  Paige. 
"E.  W.  DixoK. 


Seal. 
Seal. 
Seal. 
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We  have  set  onfc  the  foregoing  agreement  for  a  partnership  in 
exiensOy  for  the  reason  that  it  appears  to  ns  to  have  an  important 
tearing  npon  the  main  question  in  the  case.  The  resident  mem-: 
bers  of  this  partnership  took  immediate  possession  of  the  property, 
and  operated  the  mills,  and  expended  a  large  amount  of  money  of 
said  partnership  in  making  improvements  thereon.  In  Aogast, 
1881,  said  R.  F.  Paige  died.  An  administrator  was  appointed^  and 
the  personal  estate  of  said  decedent  being  insufficient  to  pay  hia 
debts,  npon  proper  application  being  made  to  the  Circuit  Court,, 
the  administrator  was  ordered  to  sell,  and  did  sell,  to  Simon  & 
and  John  A.  Paige  the  interest  owned  by  said  decedent  in  said  real 
estate  under  the  articles  of  partnership  above  set  out.  After  the 
death  of  B.  F.  Paige,  the  business  was  conducted  under  the  same 
firm  name,  S.  B.  and  J.  A.  Paige  having  three-fourths  intei^st  and 
E.  W.  Dixon  a  one-fourth  interest,  and  it  so  continued  until  the 
death  of  Simon  B.  Paige.  The  plaintiff  was  married  to  the  de-^ 
ceased  within  a  month  or  two  before  his  death.  The  partnerships 
of  S.  B.  ft  J.  A.  Paige  and  Paige,  Dixon  ft  Co.,  and  all  of  the  indi- 
vidual members  thereof,  were  insolvent  at  the  date  of  the  death  of 
S.  B.  Paige. 

The  parol  evidence  in  the  case  shows  quite  conclusively  that  at 
the  time  the  conveyance  of  the  property  was  made,<S.  B.  Paige 
stated  that  the  purchase  was  made  by  the  partnership  of  S.  B.  ft 
J.  A.  Paige,  and  the  property  belonged  to  the  partnership,  and  he 
desired  the  deed  to  be  made  in  the  name  of  the  partnership;  but. 
that  under  the  advice  of  counsel,  it  was  made  in  the  individ- 
nal  names  of  the  members  of  the  firm,  so  that  if  the  property 
should  be  subsequently  sold  it  would  not  be  necessary  to  prove 
who  were  the  proper  parties  to  join  in  a  conveyance. 

This  evidence,  and  all  of  the  other  parol  evidence  tending  ta 
show  that  the  property  was  purchased  and  paid  for  by  the  partner- 
ship, is  objected  to  by  counsel  for  the  plaintiff,  upon  the  ground 
that  a  written  conveyance  of  real  estate  cannot  be  varied  by  parol. 
It  is  insisted  that  such  evidence  is  incompetent,  under  the  statute, 
which  provides  that  '^  conveyances  to  two  or  more,  in  their  own 
right,  create  a  tenancy  in  common,  unless  a  contrary  intent  is  ex-^ 
pressed/'  Code,  §  1939.  And  the  following  provisions  of  the  Code 
are  also  relied  npon:  Section  1934:  ^'  Declarations  or  creations  of 
trust  or  power,  in  relation  to  real  estate,  must  be  executed  in  the 
same  manner  as  deeds  of  conveyance;  but  this  provision  does  not 
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apply  to  trasts  resalting  from  the  operation  or  constraction  of  law/^ 
Sections  3663  and  3664  provide  that  no  evidence  of  any  contraofe 
for  the  creation  or  transfer  of  any  interest  in  lands  (except  leasm 
for  a  term  not  exceeding  one  year)  shall  be  competent,  **  anless  in 
writing,  signed  by  the  party  to  be  charged.^ 

Appellant  concedes  that  if  the  property  had  been  paid  for  with 
partnership  money,  and  one  of  the  partners  had  taken  the  title 
to  the  whole,  there  woald  be  a  resulting  trust  for  the  benefit 
of  the  firm.  Bat  it  is  claimed  that  as  each  received  the  legal  title 
to  just  the  share  he  was  equitably  entitled  to,  there  can  be  no  re- 
sulting trust  The  evidence  in  the  case  shows  quite  satisfactorily 
that  payment  for  the  property  was  made,  not  with  the  money  of 
each  individual  partner,  but  with  the  undivided  money  of  the  part- 
nership. It  seems  to  us  it  is  wholly  immaterial  whether  the  con« 
veyance  was  made  to  one  or  both  of  the  partners.  The  law  recog- 
nizes the  partnership  as  a  person  distinct  from  the  individual 
members  of  the  firm,  and  this  person  or  partnership  having  paid 
its  money  for  the  property,  there  was  a  resalting  trust  in  its  favor^ 
no  matter  in  whose  name  the  title  was  taken. 

In  the  notes  to  Ooles  v.  Ooles^  1  Am.  Lead.  Oas.  (Hare  &  W.) 
487,  it  is  said:  ''If  laud  is  bought  with  partnership  funds,  and  is 
brought  into  the  business  of  the  firm  and  used  for  its  purposes,  it 
will  be  considered  as  partnership  stock,  in  whose  name  soever  the 
legal  title  may  be,  unless  there  be  distinct  evidence  of  an  intention 
to  hold  it  separately,  such  as  an  express  agreement  in  the  articles 
of  copartnership,  or  at  the  time  of  the  purchase,  or  the  fact  that 
the  price  is  charged  to  the  partners  respectively  in  their  several  ac- 
counts with  the  firm;  for  such  arrangements  would  operate  as  a 
division  and  distribution  of  so  much  of  the  funds,  and  each  would 
take  his  share  divested  of  any  implied  trust;  but  the  mere  circum* 
stances  that  the  conveyance  was  to  them  expressly,  as  tenants  in 
common,  would  not  of  itself  be  sufficient  to  rebut  the  trusf 

In  2  Story  Eq.  Jur.,  §  1207,  it  is  said:  *'  Where  real  estate  is  pur- 
chased for  partnership  purposes  and  on  partnership  account,  it  is 
wholly  immaterial,  in  the  view  of  a  court  of  equity,  in  whose  name 
or  names  the  purchase  is  made  and  the  conveyance  jbaken,-^ 
whether  in  the  name  of  one  partner,  or  of  all  partners;  whether  in 
the  name  of  a  stranger  alone,  or  a  stranger  jointly  with  one  part- 
ner. In  all  these  cases,  let  the  legal  title  be  vested  in  whom  it. 
may,  it  is  in  equity  deemed  partnership  property,  not  subject  ta 
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saryivorship,  and  the  partners  are  deemed  the  cestui  que  trust 
therefor.** 

This  conrt  has  frequently  held  that  where  land  is  purchased  with 
partnership  funds,  and  intended  to  be  used  for  partnership  pur- 
poses, it  is  to  be  treated  as  personal  assets  of  the  partnership. 
Evans  t.  Hawleg,  35  Iowa,  83;  Hewitt  v.  Rankin,  41  Iowa,  35, 
and  other  cases.  In  such  case  the  trust  is  not  an  express  one,  but 
is  implied,  or  results  from  the  operation  or  construction  of  the  law, 
and  is  within  the  exception  named  in  section  1934  of  the  Code,  and 
such  a  trust  may  be  shown  by  parol  evidence.  York  y.  Clemens, 
41  Iowa,  95;  Cation  y.  Wood,  25  Iowa,  43;  Fmrchild  y.  Fair  child, 
64  N.  Y.  471. 

The  cases  of  Hale  y.  Henrie,  2  Watts,  143;  s.  c,  27  Am.  Dec. 
289;  Kramer  y.  Arthurs,  7  Penn.  St.  165,  and  Ridgway's  Appeal, 
15  Penn.  St.  177,  hold  that  ''where  partners  intend  to  bring  real 
estate  into  the  partnership,  their  intention  must  be  manifested  by 
deed  or  writing  placed  on  record,  that  purchasers  and  creditors 
may  not  be  deceiYed.*'  This  rule  is  doubtless  correct,  so  far  as  the 
rights  of  innocent  purchasers  without  notice  are  inyolved;  but  this 
court  is  committed  to  the  doctrine  above  announced,  that  a  pur- 
chase of  real  property  with  partnership  funds,  and  investing  the 
title  in  a  person  or  persons  other  than  the  partnership,  creates  a  re- 
suiting  trust  in  favor  of  the  partnership,  and  the  facts  necessary 
to  establish  the  trust  may  be  shown  by  parol. 

The  evidence  that  the  property  involved  in  this  case  was  paid  for 
by  the  firm  of  S.  B.  &  J.  A.  Paige  is  clear  and  satisfactory.  It 
consists  of  the  declaration  of  S.  B.  Paige,  made  when  the  deed 
was  executed,  and  the  recitals  in  the  articles  of  partnership  entered 
into  within  a  few  days  after  the  deed  was  made,  and  the  subsequent 
acts  of  both  of  the  grantees  in  the  deed  in  the  management  and 
use  made  of  the  property. 

[Minor  points  omitted.] 

We  unite  in  the  conclusion  that  as  it  is  conceded  that  both  of 
the  partnerships  and  all  of  the  surviving  members  thereof  are  insol- 
vent, the  plaintiff  is  not  entitled  to  a  dower  interest  in  the  property 
in  dispute. 

Judgment  affirmed. 
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Statk  v.  Central  Iowa  Railway  Oompant. 

(71  Iowa,  4ia) 

BaSroadi — aided  by  taxation  —  cbligatUm  to  op&rate — effeei  offoredaiure, 

A  railroad  company,  aided  in  the  oonatruetion  of  Its  road  by  taxation  of  a  town- 
ship at  one  terminus  of  its  proposed  roate,  may  be  compelled  to  construct, 
maintain  and  operate  its  road  to  that  point,  and  on  a  foreclosure  sale  of  the 
road  and  the  company's  franchise,  the  purchaser  incurs  the  same  obligation. 

PROCEEDING  to  compel  operation  of  a  railroad.    The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

J.  H.  Blair  J  AvUhony  O.  Daly  and  A  K.  Tracy,  for  appellant. 

A.  J,  Baker,  attorney-general^  A.  R.  Anderson  and  Smith  J/b- 
Phersan,  for  appellee. 

RoTHBOCK^  J.  The  material  facts  in  the  case  are  not  in  dispute. 
They  are  as  follows: 

The  Central  railroad  of  Iowa  was  organized  as  a  corporation  on 
the  23d  day  of  Jade,  1869.  The  object  of  the  corporation,  as 
declared  in  its  charter  or  articles  of  incorporation  was  ''to 
acquire,  construct,  maintain  and  operate  a  railroad,  from  the  south 
to  the  north  line  of  the  State  of  Iowa,  beginning  at  the  State  line  of 
Missouri,  at  or  near  the  terminus  of  the  North  Missouri  railroad, 
and  running  thence  north,  on  the  sixteenth  meridian  of  longitude 
west  from  Washington,  or  as  near  thereto  as  practicable."  A  rail- 
road was  constructed  from  Albia,  in  Monroe  county,  north,  through 
the  cities  of  Oskoloosa,  Orinnell,  Marshalltown,  lEldora  and  Mason 
City,  to  Nortbwood,  the  county  seat  of  Worth  county,  which  last- 
named  place  is  within  a  few  miles  of  the  north  line  of  the  State. 
The  road  was  construcfced,  and  the  cars  running  thereon,  to  North- 
wood,  in  October,  1871.  The  said  railroad  company  became  insol- 
vent, and  its  creditors  placed  its  road  and  other  property  in  the 
hands  of  a  receiver,  and  in  May,  1879,  the  road  and  its  franchises 
were  sold  upon  a  decree  of  foreclosure.  The  defendant,  the  Central 
Iowa  Railway  Company,  was  the  purchaser  at  the  foreclosure  sale. 
This  company  was  organized  in  May,  1879.'  In  its  articles  of  incor- 
poration the  object  of  the  corporation  was  declared  to  be  '*  to  ac- 
quire, construct,  equip,  maintain  and  operate  a  railway  from  the 
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north  to  the  sonth  line  of  the  State  of  Iowa,  embracing  the  road  and 
property,  both  real  and  personal,  of  the  Central  Railroad  Company 
of  Iowa.'' 

The  road  of  the  Barlington,  Cedar  Bapids  &  Northern  Bailroad 
Company,  successor  to  the  Barlington,  Cedar  Rapids  &  Minnesota 
Biailroad  Company,  is  a  line  of  railroad  constructed  and  operated 
from  the  city  of  Burlington,  in  a  northerly  direction,  through  the 
cities  of  Cedar  Bapids,  Vinton,  Waterloo  and  Cedar  Falls,  to  a  junc- 
tion with  the  line  of  the  Central  Iowa  railroad  at  Manly  Junction, 
about  doyen  miles  south  of  Northwood.  In  the  year  1877,  and  while 
the  Central  road  was  under  the  management  of  the  receiver,  he 
made  a  contract  with  the  Burlington,  Cedar  Rapids  &  Northern 
Company,  by  which  both  of  said  companies  run  their  trains  over  the 
line  from  Manly  Junction  to  Northwood,  to  the  same  depot.  The 
Burlington,  Cedar  Rapids  &  Northern  Company  constructed  a  road 
from  Northwood  to  the  north  line  of  the  State,  and  on  to  Albert 
Lea,  there  connecting  with  another  line  to  St.  Paul,  Minnesota.  The 
last  named  company,  by  this  joint  running  arrangement,  was  thus 
enabled  to  operate  through  trains  from  Burlington  to  St.  Paul.  It 
has  ever  since  that  time  operated  through  trains  between  the  points 
named,  using  the  road  from  Manly  Junction  to  Northwood  as  part 
of  the  line.  Both  roads  continued  to  use  and  operate  that  part  of 
the  line  between  the  points  last  named  until  the  year  1881,  when 
they  entered  into  a  written  agreement  by  which  the  Burlington, 
Cedar  Rapids  &  Northern  Company  took  full  possession  of  the  road 
from  Manly  Junction  to  Northwood,  as  lessee  of  the  Central  Iowa 
Railway  Company.  By  the  terms  of  this  lease  the  lessee  agreed  to 
pay  114,000  per  year  to  the  lessor  as  rent,  and  to  keep  the  road  in 
repair,  pay  all  taxes  and  assessments  upon  that  part  of  the  road, 
and  to  have  the  exclusive  use  of  the  same  for  twenty-five  years. 
Exclusive  possession  was  taken  by  the  lessee  under  this  agreement, 
and  since  it  was  executed  such  possession  has  been  retained,  and 
the  Central  Iowa  Company  has  not  since  that  time  run  its  trains 
north  of  Manly  Junction. 

In  the  year  1870,  at  a  special  election  held  in  the  township  in 
which  Northwood  is  situated,  a  tax  of  five  per  cent  upon  the  taxa* 
ble  property  was  voted  to  aid  the  Central  Railroad  Company  in 
constructing  its  railroad  through  said  township.  The  tax,  amount- 
ing to  112,608,  was  collected  and  paid  to  the  company.  There 
were  also  certain  lands  at  Northwood  conveyed  to  the  company  for 
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depot  parpofleSy  bj  priyate  paitiee»  for  which  no  mooey  coDsiden- 
tiuu  was  paid.  A  conyeyanoe  of  certain  alleged  swamp  lands  was 
made  by  the  county  to  the  company,  bat  as  the  company  took  no 
lands  of  any  yalne  by  the  conyeyance,  this  alleged  aid  to  the  road 
demands  no  consideration. 

The  proceedings  in  the  case  at  bar  originated  before  the  rail- 
road commissioners  of  this  State,  under  chapter  133  of  the  Laws 
of  1884.  The  people  of  Northwood  made  complaint  to  the  com^ 
missioners,  and  the  defendants  herein  were  cited  to  appear,  and 
such  proceedings  wore  had  that  on  the  13th  day  of  February,  1883, 
the  said  commissioDers  ordered  and  adjudged  '*  that  the  Oentral 
Iowa  railway  is  under  legal  obligations  to  equip,  maintain  and 
operate  its  road  from  Manly  Junction  to  Northwood,  and  to  do 
so  as  a  part  of,  and  in  connection  with  its  entire  and  continu* 
ous  line  between  Albia  and  Northwood ;  and  that  a  failure  to 
so  equip,  maintain  and  operate  the  portion  of  the  road  be- 
tween Manly  Junction  and  Northwood,  and  its  entire  road,  is  a  yio- 
lation  of  its  charter  duties  and  obligations,  and  contrary  to  law." 
The  Central  Railroad  Company  refused  to  comply  with  this  order, 
and  this  action  was  brought  to  compel  obedience  thereto. 

The  statute  aboye  cited  proyides  that  the  rulings,  orders  and 
'regulations  of  the  railroad  commissioners,  for  the  direction  and 
guidance  of  railroad  companies  in  this  State,  may  be  enforced  by 
proper  decrees,  injunctions  and  orders  in  the  District  Court,  and 
that  the  proceedings  therefor  shall  be  instituted  by  the  attorney- 
general  in  the  name  of  the  State.  Said  act  further  proyides  that 
V  if  the  pourt  shall  find  that  such  rule,  regulation  or  order  is  rea- 
sonable and  just,  and  that  in  refusing  compliance  therewith,  said 
railway  company  is  failing  and  omitting  the  performance  of  any 
public  duty  or  obligation,  the  court  shall  decree  a  mandatory  and 
perpetual  injunction,  compelling  obedience  to  and  compliance  with 
such  rule,  order  or  regulation."    *    *    * 

The  ultimf^te  question  to  be  deternjiined  in  this  case  is  this  :  Has 
the  Central  Iowa  Railway  Company  the  legal  right  to  lease  that 
part  of  its  road  from  Manly  Junction  to  Northwood,  and  surrender 
the  exdusiye  use  of  it  to  another  company  and  cease  to  operate  \U 
line  north  of  Manly  Junction  ?  It  is  not  claimed  in  behalf  of  the 
plaintiff  that  the  defendant  had  no  legal  right  to  lease  its  line  of 
road,  and  we  fail  to  discoyer  why  such  a  lease  would  not  be  yslid. 
If  the  whole  line  were  leased  aad  operated  by  another  oompany. 
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the  integrity  of  the  line  would  be  preserved,  and  the  people  of 
Northwood  woald  have  the  same  means  and  facilities  for  transpor- 
tation from  one  end  of  the  line  to  the  other  as  if  the  owner  of  the 
road  should  retain  possession  of  it  and  operate  it.  But  the  com- 
plaint is  that  by  the  lease  and  surrender  of  part  of  the  line  North- 
wood  is  practically  deprived  of  the  use  of  the  whole  line  of  road, 
because  it  is  in  effect  situated  some  eleven  miles  north  of  its  north- 
ern terminus.  The  question  to  be  determined  is  one  of  very  great 
importance.  It  involves  the. rights  of  railroad  companies  to  lease 
parts  of  their  roads  and  thus  destroy  or  break  up  a  continuous 
road  and  deprive  localities  of  the  benefit  of  competing  lines;  and 
whether  a  sale  of  a  railroad  under  a  decree  of  foreclosure  releases 
the  purchasing  company  from  the  obligations  and  liabilities  which 
its  predecessors  owed  to  the  public,  and  what  are  the  rights  of  the 
public  in  such  cases. 

,  Railroad  companies  have  the  undoubted  power  to  mortgage  their 
property  {Dunham  v.  IseU,  15  Iowa,  284),  and  as  we  have  said,  the 
power  of  a  railroad  company  to  lease  its  whole  line  of  road  is  not 
•questioned.  Indeed  the  power  to  lease  is  expressly  given  by  section 
1300  of  the  Oode.  We  come  then  to  the  question  whether  the 
Central  Iowa.  I^ilway  Company  had  the  power  to  lease  the  part  of 
its  line  involved  in  this  controversy.  And  it  is  proper,  at  the  out- 
let, that  some  general  principles  applicable  to  the  relation  between 
the  State  or  sovereignty  and  corporations  be  stated.  A  corporatioii 
is  created  by  legislative  power.  It  can  have  no  power  to  do  any  cor- 
porate acts  without  legislative  authority,  and  its  power  and  au- 
thority are  limited  to  such  acts  as  are  expressly  given  to  it  by  its 
charter,  or  such  as  are  necessarily  implied  from  the  powers  ex- 
pressed. Formerly,  corporations  were  chartered  by  special  act  of 
the  legislature.  Now  they  are  incorporated  under  general  laws, 
which  with  the  articles  of  incorporation  adopted  by  the  incorpora- 
tors, create  the  same  relation  between  the  State  and  the  corporation 
which  would  exist  if  the  general  laws  applicable  to  the  corporation 
and  the  articles  of  incorporation  were  embodied  in  a  special  act  of 
the  legislature  creating  the  corporation,  and  defining  its  powers.  A 
railroad  corporation  differs  in  some  important  respects  from  private 
corporations  in  general.  It  cannot  acquire  the  right  to  construct 
its  road  over  private  property,  against  the  will  of  the  owner,  with- 
out an  exercise  of  sovereign  power.  Eminent  domain  is  an  attri- 
bute of  sovereignty,  and  when  a  railroad  company  condemns  laud 
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for  right  of  way  apon  which  to  oonstract  its  road,  it  is  not  the  act 
of  an  individaal.  It  is  the  exercise  of  sovereign  anthority,  and  the 
corporation  is  the  agency  through  which  the  State  execntes  the 
power.  And  this  State  anthorized  towns,  cities  and  townships  to 
vote  taxes  to  railroad  companies  to  aid  in  the  construction  of  their 
roads.  This  also  was  an  exercise  of  sovereign  power.  It  is  true 
the  power  was  not  exercised  by  railroad  corporations.  But  the  law 
authorized  taxes  to  be  voted  by  the  legal  voters  upon  all  the  prop- 
erty in  their  towns  and  townships,  and  those  who  voted  against  the 
tax,  and  the  owners  of  property  who  were  not  voters,  were  required 
to  pay  the  tax  voted  upon  them. 

The  people  of  North  wood  voted  the  tax,  collected  and  paid  it  to 
the  railroad  company,  to  the  end  that  they  might  secure  the  bene- 
fits of  the  line  of  road  then  being  constructed  by  the  Oentral  Bail- 
road  Company.  They  did  not  extend  this  aid  for  the  building  of  a 
line  through  their  township  alone.  It  cannot  be  admitted  that 
they  would  have  been  willing  to  aid  in  the  construction  of  a  railroad 
having  its  beginning  and  ending  in  their  township  without  any  con- 
nection with  any  other  railroad.  It  claimed  however  that  this  is  a 
mere  private  controversy  between  the  people  of  Northwood  and  the 
railroad  company;  that  no  public  right  is  involved,  and  that  the 
voting  of  a  tax  did  not  create  any  contractual  relations  between  the 
tax  payers  and  the  railroad  company,  and  we  are  cited  to  Railway 
Go.  V.  Horton,  38  Iowa,  33;  Trust  Go.  v.  Davis  CoufUjf,  6  Ean. 
257;  Railway  Co.  v.  Kenton^  12  B.  Monr.  144  (150),  and  other  cases. 
But  these  were  all  cases  brought  to  enforce  the  levy  or  payment  of 
taxes,  or  the  issue  of  bonds  in  pursuance  of  a  vote  of  the  people. 
It  may  be  admitted  that  no  contract  exists  between  the  people  and 
the  railroad  company;  bat  when  taxes  are  voted,  collected  and  paid 
to  the  company,  and  it  has  thus  availed  itself  of  public  aid  from 
taxation,  it  assumes  a  relation  to  the  public  of  a  higher  and  more 
sacred  character  than  a  mere  contract  between  private  individuals. 
It  would  be  at  war  with  every  principle  of  natural  justice  to  hold 
that  it  might  avail  itself  of  this  public  aid,  and  then  violate  its 
obligations  to  the  public  incurred  by  reason  of  the  aid  thus  received. 

It  is  insisted  by  counsel  for  appellants  that  the  authority  given 
by  section  1300  of  the  Code  to  any  railroad  company,  to  sell  or  lease 
''  its  railway  property  and  franchises,"  includes  the  power  to  lease 
any  part  of  the  line,  upon  the  principle  that  the  )K)wer  to  lease  the 
whole  includes  the  power  to  lease  a  part.     We  think  this  does  not 
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follow.  If  a  lease  of  a  part  of  the  line  is  a  breach  of  a  joet  and  bind- 
ing  obligation  to  the  public,  the  .lease  would  be  illegal.  It  may  be 
assumed  that  the  Central  Bailroad  Company  was  not  bound  to  con- 
struct the  road.  A  railioad  corporation  is  under  no  legal  obligation 
to  construct  a  railroad  because  of  its  articles  of  incorporation.  Its 
charter  is  not  a  contract  with  the  State  to  build  a  railroad.  People 
T.  Albany  di  Vi.  E.  Co.,  24  N.  Y.  261.  But  having  constructed 
and  put  in  operation  its  road,  in  part  at  least,  by  public  aid  in  the 
way  of  taxation,  the  right  to  abandon  or^rather  turn  oyer  part  of 
its  line  to  another  company,  to  the  injury  of  any  locality  on  the 
line,  is  quite  another  question.  We  do  not  undertake  to  determine 
the  question  whether  under  the  mere  charter  rights  of  the  corpora- 
tion, to  build  and  operate  its  road^  the  corporation  may  abandon 
part  of  its  line,  or  lease  it  to  another  company,  so  as  to  destroy  com- 
petition at  points  on  the  line.  There  appears  to  be  a  conflict  of 
authority  upon  this  question.  &&b  Black  y.  Canal  Co.f  22  N.  J.  Sq. 
410 ;  Qm.  y.  Fitehburg  Ry.  Co.,  12  Oray,  180 ;  State  y.  Hartford 
A  N.  H.  Ry.  Co.,  29  Conn.  538 ;  Peoria  &  R.  I.  Ry.  Co.  y.  Coal 
V.  U.  Co.,  68  111.  489.  It  would  seem  from  some  of  these  authori- 
ties, and  others  cited  by  counsel,  that  a  corporation  may  abandon 
its  line,  and  cease  to  operate  it  for  good  and  sufficient  cause;  and 
in  the  case  where  the  business  of  a  railroad  will  not  pay  operating 
expenses,  it  would  be  a  most  unjust  rule  to  require  it  to  be  operated 
by  proceedings  in  mandamue.  But  that  question  is  not  necessarily 
in  this  case.  The  Central  Bailroad  Company  was  the  recipient  of 
more  from  the  public  than  the  mere  right  of  invoking  the  power  of 
the  State  to  condemn  land  for  a  right  of  way.  It  received  taxes 
from  the  public,  levied  and  collected  to  aid  in  the  construction  of 
the  road.  Its  relation  and  obligation  to  the  public  are  therefore 
di£Ferent  from  that  of  a  company  not  having  received  any  such  aid. 
It  appears  from  chapter  118,  of  the  Laws  of  1876,  that  it  was  con- 
templated by  the  legislature  that  the  obligation  to  operate  a  rail- 
road is  incurred  by  accepting  taxes  in  aid  of  its  construction.  That 
act  in  effect  provides,  that  upon  a  proper  proceeding,  a  railway  line 
may  be  changed  or  removed,  but  upon  the  condition  that  all  such 
taxes  shall  be  repaid.  It  is  true,  the  act  applies  to  such  railroads 
)nly  as  were  constructed  prior  to  the  year  18G6,  and  probably  is  not 
applicable  to  the  road  in  question.  But  the  act  indicates  that  the 
legislature  regarded  the  obligation  to  operate  the  road,  as  contcm-^ 
pi  .ted  by  the  company  when  it  accepted  the  aid,  as  binding  upon  it 
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II.  We  come  now  to  another  question  in  the  case,  and  that  is, 
"whether  this  obligation  to  operate  the  road  passed  with  the  fore- 
closure sale,  and  became  binding  upon  the  defendant  to  the  same 
extent  as  against  its  predecessor.  In  other  words,  did  the  Central 
Iowa  Railway  Company  take  the  road  by  its  purchase  charged  with 
the  duty  of  operating  it  to  Northwood  ?  Counsel  for  the  defend- 
ants strenuously  insist  that  by  the  purchase  the  defendant  acquired 
the  road  clear  and  free  from  any  such  claim.  It  is  to  be  remembered 
that  when  the  decree  of  fpreolosure  was  entered,  and  the  road  sold, 
and  the  sale  approved,  and  the  property  conyeyed,  the  old  company 
was,  for  all  practicable  purposes,  wiped  out  of  existence.  With  the 
«ale  of  its  road,  right  of  way,  depot  buildings,  side  tracks,  and  all 
the  appliances  necessary  to  operate  the  road,  the  franchise,  or  right 
to  operate  the  road,  passed  with  the  sale.  It  is  true,  the  purchaser 
took  the  road  unincumbered  by  the  debts  of  the  old  company.  But 
the  obligation  to  operate  the  road  to  Northwood  was  more  than  a 
debt.  It  inhered  in  the  franchise,  so  to  speak,  and  pertained  to  the 
right  to  operate  the  road.  It  did  not  pass  by  an  assignment  proper; 
it  passed  to  the  grantee  as  a  burden  or  limitation  upon  the  right  to 
operate  the  road.  Oampbetty.  Marietta  d  C.  R.  Co.y  23  Ohio  St  168. 

Without  further  elaboration,  our  conclusion  is  that  the  Central 
Iowa  Bail  way  Company  had  no  power  to  execute  the  lease,  and  thus 
abandon  the  part  of  its  line  in  controversy,  and  compel  Its  former 
patrons  at  Northwood  to  transport  passengers  and  freight  some 
eleven  miles  to  reach  the  terminus  of  a  railroad  which  the  defend* 
ant  was  bound  to  maintain  at  Northwood.  We  think  that  the 
order  of  the  railroad  commissioners,  which  was  approved  by  the 
District  Court,  was  '' reasonable  and  just,''  and  should  be  complied 
with.  It  will  be  understood  that  we  do  not  determine  that  a  con- 
tract providing  for  a  joint  running  arrangement  over  that  part  of 
the  line  from  Manly  Junction  to  Northwood  would  be  illegal.  It 
is  the  surrender  by  the  Central  Railway  Company  of  any  right  to 
operate  the  line,  and  giving  the  exclusive  right  to  the  Burlington 
Cedar  Rapids  &  Northern  Railway  Company  to  operate  it,  that  we 
hold  to  be  authorized  by  law. 

JudgtMfit  affirm$d. 

Seeybbs,  J.,  dissenting.  When  the  State  granted  to  railroad 
corporations  the  right  to  mortgage  their  incorporate  property,  it 
clearly  was  contemplated  that  the  mortgages  might  be  foreclosed. 
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the  property  sold,  and  pnrchased  either  by  a  nataral  person  or 
another  corporation.  This  being  so,  what  does  the  parchaser 
obtain  at  the  sale?  Without  doabt,  I  think,  he  gets  the  mortgaged 
property,  and  the  right  to  operate  the  road.  Unless  he  obtains  the 
latter,  the  property  would  be  comparatively  yalueless,  and  the  right 
to  mortgage  a  barren,  instead  of  a  substantial  right.  In  my  judg- 
ment, the  purchaser  obtains  a  perfect  and  absolute  title  to  th& 
mortgaged  property,  except  against  yalid  and  existing  liens  of  rec- 
ord^ or  of  which  the  purchaser  has  express  notice. 

It  is  not  claimed,  in  the  foregoing  opinion,  that  the  tax,  or  any^ 
right  or  obligation  growing  out  of  it,  constituted  a  lien  on  the  mort- 
gaged property.  Nor  is  it  claimed  that  the  acceptance  of  the  tax 
created  a  contract  of  any  kind  between  the  corporation  executing 
the  mortgage  and  the  Stote,  or  any  citizen  thereof.  In  my  judg- 
ment, the  right  to  mortgage  not  only  exists,  but  may  be  exercised 
freely  by  the  corporation,  as  its  interest  may  dictate.  The  corpora- 
tion may  execute  a  mortgage  on  a  part  of  the  road  at  one  time,  and 
afterward  upon  another  part.  Upon  the  foreclosure  of  such  mort- 
gages,  the  road  may  be  severed,  and  thereafter  adversely  operated. 
This  was  the  case  with  the  Des  Moines  Valley  road.  When  the  pur- 
chaser obtains  a  railroad  under  a  foreclosure  and  sale  under  a  mort- 
gage, he  may  use  and  control  it  as  he  sees  proper,  unless  he  is  pro- 
hibited from  so  doing  by  some  statute,  and  I  do  not  understand 
that  it  is  claimed  there  is  such  a  statute.  On  the  contrary,  the 
statute  provides  that  the  owner  may  lease  the  road.  This  necessa* 
rily  includes  the  power  to  lease*  the  whole  or  a  part,  unless  the 
owner  has  entered  into  some  contract  or  assumed  some  obligation 
to  the  public  or  individuals  which  prevents  him  from  so  doing.  In 
this  case  the  existing  corporation  entered  into  no  such  contract  or 
obligation.  It  is  a  separate  and  distinct  corporation,  organi;sed 
under  the  statute,  and  exists  independently  of  the  prior  corporation. 
It  therefore  cannot  be  said  to  have  assumed  an  obligation  of  the 
prior  corporation,  of  which  it  had  neither  express  nor  constructive 
notice.  This  it  seems  to  me  must  be  true,  in  the  absence  of  a  stat- 
ute which  either  expressly  or  by  necessary  implication  so  provides. 
In  my  judgment,  the  District  Court  erred  in  entering  the  aecree  it 
did. 
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immidiate  death. 

A  rmilroad  bnkeman  is  not  neoMSuily  gMtj  of  oontribatoiy  negUgenoe  bj 
merely  being  in  the  engineer's  cab  instead  of  at  his  brakes. 

Under  astatate  providing  that  "all  causes  of  action  shall  sanrlye  notwith- 
standing the  death  of  the  partj  entitled  or  liable  to  the  same,"  an  aetioa  lies 
for  negligent  personal  injuries  resulting  in  instantaneous  death. 

ACTION  for  death  of  plaintiff's  intestate.    The  opinion  statea 
the  case.     The  plaintiff  had  judgment  below. 

Bowman  d  Swisher,  for  appellant. 

£f.  K.  Tracy  and  J.  0.  Leonard,  for  appellant 

.  Beed,  J.  It  is  alleged  in  the  petition  that  the  train  on  which 
the  intestate  was  employed  was  thrown  from  the  track  as  it  ap- 
proached the  station  of  North  wood,  at  a  point  where  a  switch  or 
side  track  connects  with  the  main  track,  and  that  he  was  killed  in 
the  wreck;  also  that  there  is  a  sharp  cnrve  in  the  track  at  that 
point.  It  is  charged  that  the  track  was  rendered  dangerous  by  the 
carve  and  the  connection  of  the  switch  at  that  point,  and  that  the 
company  was  guilty  of  negligence  in  constructing  and  maintain- 
ing  it  in  that  condition;  also  that  the  engine  drawing  the  train 
was  new  and  stiff,  and  diflScult  to  control  when  making  a  cunre, 
and  that  this  was  known  to  the  engineer  in  charge,  but  that  he 
was  running  it  at  a  dangerous  rate  of  speed  at  the  time,  and  at  a 
much  higher  rate  of  speed  than  was  allowed  by  the  rules  of  the 
company.  And  it  is  alleged  that  the  injury  was  caused  by  these 
fkcts  of  negligence. 

The  jury  found  specially  that  the  accident  was  caused  partially 
by  the  curve  in  the  track,  and  partially  by  the  rate  of  speed  at 
which  the  train  was  being  run  At  the  time,  and  that  the  engine  had  fre« 
qnently  passed  over  the  curve;  also  that  the  deceased  had  been  run- 
ning as  a  brakeman  over  the  part  of  the  road  where  the  accident 
occurred  for  one  month;  that  his  place  of  duty  at  the  time  of  the 
accident  was  at  the  brakes,  but  that  he  was  riding  in  the  cab;  and 
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that  no  one  OQ  the  train,  ezoept  those  who  were  riding  on  the  en- 
gine, was  injured  in  the  accident;  also  that  he  was  instantly  killed* 

[Minor  matters  omitted.] 

The  facts  found-  are  that  deceased  was  riding  in  the  cab  at  the 
time  of  the  accident^  while  his  place  of  duty  was  at  the  brakes,  and 
no  person  on  the  train  was  injured  except  those  who  were  riding  on 
the  engine.  It  will  be  observed  that  the  findings  do  not  determine 
that  the  accident  would  haye  been  prevented  if  the  deceased  had 
been  at  his  post  of  duty,  and  had  applied  the  brakes.  Neither  do 
they  determine  that  he  would  not  have  been  injured  if  he  had  been 
at  the  brakes  instead  of  on  the  cab;  nor  that  the  position  in  the 
cab  was  ordinarily  more  dangerous  than  the  one  at  the  brakes. 
All  that  is  determined  is  that  he  was  away  from  his  post  of  duty, 
and  that  he  was  injured  while  in  that  position  by  an  accident  which 
was  caused  by  the  negligent  manner  in  which  the  train  was  being 
run  over  a  defective  or  dangerous  track,  and  that  no  person  on  the 
train  was  injured  except  those  who  were  at  the  said  place. 

The  question  to  be  determined  is  whether  these  facts  defeat  the 
right  of  recovery.  We  think  they  do  not.  It  cannot  be  said,  as 
matter  of  law,  that  he  was  negligent.  If  he  had,  by  going  upon 
the  cab,  exposed  himself  to  a  known  or  obvious  danger,  and  had 
been  injured  in  consequence  of  such  exposure,  the  case  would  have 
been  very  different.  But  it  does  not  appear  that  he  was  exposed 
while  in  the  cab  to  any  known  danger  which  he  would  not  have 
been  exposed  to  if  he  had  remained  at  the  brakes;  or  if  his  presence 
at  the  brakes  had  been  necessary  for  the  proper  government  of  the 
train,  and  the  accident  had  been  occasioned  by  his  absence  from  his 
post  of  duty,  a  different  question  would  arise.  But  that  does  not 
appear.  Very  clearly,  we  think,  it  cannot  be  said  that  his  act  was 
negligent^  unless  some  consideration  of  duty  or  prudence  demanded 
that  he  should  have  been  at  some  other  place  than  the  one  in  which 
he  was  when  the  accident  occurred.  Neither  did  the  act  contribute 
to  the  injury.  The  immediate  cause  of  the  injury  was  the  derail- 
ment of  the  train,  and  that  was  caused  by  the  manner  in  which  it 
was  being  run,  and  the  condition  of  the  track.  His  presence  in 
the  cab  neither  caused  nor  contributed  to  the  result. 

The  case  differs  from  Player  v.  Burlington,  0.  R.  A  N.  Ry  Cb.^ 
62  Iowa,  723.  The  plaintiff  in  that  case  was  a  passenger  on  a 
freight  train.  His  proper  position  was  in  the  ''caboose;"  but  in* 
stead  of  going  into  it,  he  got  upon  a  box  car,  and  while  in  that 
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position  the  car  was  thrown  from  the  track  by  the  negligence  of  the 
defendant,  as  was  alleged,  and  he  was  injared,  and  it  was  held 
that  he  could  not  recover.  As  the  company  had  furnished  a  safe 
and  conyenient  car  for  the  passenger  to  ride  in,  bat  he  chose,  for 
purposes  of  his  own,  to  ride  on  another  part  of  the  traia,  the  injury 
was  the  result  of  his  own  act  He  could  very  properly  be  said  to 
be  guilty  of  contributory  negligence.  But  the  facts  of  this  case  do 
not  bring  it  within  that  rule. 

II.  It  is  next  contended  that  as  the  intestate  was  instantly  killed^ 
a  civil  action  cannot  be  maintained  for  the  injury.  The  poeitioa 
is  that  under  the  common  law  there  is  no  civil  remedy  for  an  in-; 
jury  which  produces  the  death  of  a  human  being,  and  whOe  this 
rule  is  modified  to  some  extent  in  this  State  by  statute,  yet  the 
statute  goes  no  further  than  to  afford  a  right  of  action  to  the  one. 
who  sustains  the  injury  if  hesurvires  it,  which  survires,  and  may 
be  brought  or  maintained  by  his  representatiyes  after  his  death. 

The  statutes  bearing  on  the  questions  are  sections  2525,  2526  and. 
2527  of  the  Code,  which  are  as  follows:  ''All  causes  of  action 
shall  survive,  and  may  be  brought,  notwithstanding  the  death  of 
the  person  entitled  or  liable  to  the  same."  ''The  right  of  civil 
remedy  is  not  merged  in  a  public  offense,  but  may  in  all  cases  be 
enforced  independently  of  and  in  addition  to  the  punishment  of 
the  latter.  When  a  wrongful  act  produces  death,  the  damages 
shall  be  disposed  of  as  personal  property  belonging  to  the  estate  of 
the  deceased,  except  that  if  the  deceased  leaves  a  husband,  wife, 
or  child,  or  parent,  it  shall  not  be  liable  for  the  payment  of  debts.'* 
"  The  actions  contemplated  ir  the  two  preceding  sections  may  be 
brought,  or  the  court  on  motion  may  allow  the  action  to  be  con* 
tinned,  by  or  against  the  legal  representatives  or  suooessors  in  in- 
terest of  the  deceased.  Such  action  shall  be  deemed  a  continuing^ 
one,  and  to  have  accrued  to  such  representatives  or  successors,  at 
the  same  time  it  did  to  the  deceased,  if  he  had  survived.  If  such  ia 
continued  against  the  legal  representatives  of  the  defendant,  a  notice 
shall  be  served  on  him  as  provided  for  service  of  original  notice.'* 

We  will  concede  that  the  rule  of  the  common  law  is  as  claimed  by 
counsel.  We  are  of  the  opinion  however  that  the  rule  has  been, 
entirely  abrogated  by  our  statute.  For  many  years  before  the  enact* 
ment  of  the  present  Code,  a  statute  was  in  force  in  this  State  which 
provided,  in  express  terms,  that  "  whe^  a  wrongful  act  producea 
douth,  the  perpetrator  is  civilly  liable  for  the  injury.''    Revision. 


MARCH  TEBM,  1887.  817 

Connen  y.  Barlington,  C.  R.  &  N.  Railwaj  Companx. 

IddOy  §  4111;  Code  1851,  g  250L  When  the  present  Code  was  enacted, 
the  section  in  which  that  provision  was  contained  was  repealed,  and 
the  sections  quoted  above  were  enacted  in  lieu  thereof.  As  appears, 
the  language  of  this  provision  is  not  contained  in  any  of  them.  But 
we  think  die  effect  of  these  provisions  is  the  same  as  though  that 
express  language  had  been  retained.  The  doctrine  that ''  in  a  civil 
c^nrt,  the  death  of  a  human  being  could  not  be  complained  of  as  an 
i'l jury/'  appears  to  have  been  first  laid  down  by  Lord  Ellenborouoh 
in  Baker  v.  BoUan,  1  Camp.  493.  That  was  a  nisi  prim  case,  but 
the  doctrine  was  adhered  to  by  the  English  courts  until  it  was  abro- 
gated by  statute.  It  has  also  been  followed  qu  ite  generally  by  the  courts 
of  this  country.  See  Carey  v.  Berkshire  Ry  Co.  and  Skinner  v. 
HousaUmic  Ry.  Co.,  1  Cush.  475;  8.  c,  48  Am.  Dec.  616;  Oreen  v. 
Railway  Co.^  2  Eeyes,  294;  Eden  y.  Railway  Co.,  14  B.  Monr.  165. 

It  has  been  denied  however  by  at  least  one  distinguished  Ameri- 
can judge,  that  it  is  capable  of  vindication,  or  that  it  is  so  deeply 
rooted  in  the  common  law  as  to  be  binding  on  the  courts  of  this 
country.  Sullivan  v.  Union  Pac.  R'y  Co.,  3  Dill.  334.  When  we 
look  into  the  cases  however  in  which  the  doctrine  has  been  held,  to 
ascertain  the  ground  of  the  holding,  we  find  that  the  reasons  for 
the  rule  are  (1)  that  the  right  of  civil  remedy,  when  the  wrongful 
act  amounts  to  a  felony,  is  merged  in  the  public  offense,  and  (2) 
tiiat  the  injury  to  the  person  being  a  personal  tort,  the  right  of  ac 
lion  determines  with  his  death*  Belief  was  denied  then  in  this  class 
of  cases,  upon  grounds  of  supposed  public  policy,  rather  than  upon 
considerations  as  to  the  rights  and  liabilities  of  the  parties.  The 
provisions  of  the  statute  quoted  above  expressly  abrogate  both  of 
these  reasons.  Section  2525  provides  that  the  cause  of  action  shall 
survive  notwithstanding  the  death  of  the  party,  and  section  2526 
enacts  that  the  right  of  civil  remedy  does  not  merge  in  the  publio 
offense,  but  may  be  enforced  independently  of,  and  in  addition  to 
the  punishment  of  the  latter.  This  express  abrogation  of  the  rea- 
sons of  the  mle  necessarily  carries  with  it  the  rule  itself.  The  case 
on  its  actual  merits  stands  as  it  always  did.  A  wrongful  act  has 
been  committed,  which  was  injurious  to  another.  But  the  grounds 
upon  which  a  civil  remedy  was  denied  have  been  abrogated,  and 
there  now  exists  no  reason  for  a  denial  of  that  right 

Seeybbs,  J.    Being  unable  to  distinguish  this  from  the  Player 
case,  I  dissent  from  the  foregoing  opinion.     Rothroce,  J.,  con- 
curs in  this  dissent.  Judgment  reversed. 
Vol.  LX  — 103 
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Inturanu  '-^farfeUure  for  9ale — execuiarf, 

A  liie  insuranoe  policx,  conditioned  to  be  void  upon  a  sale  of  the  premiaes,  li 
avoided  by  a  contract  of  sale  under  which  the  purchaser  takes  pooaoaidon, 
although  it  provides  that  it  maj  be  forfeited  by  non-payment  of  the  deferred 
payments,  and  although  it  haa  been  abandoned. 


A 


GTION  on  a  policy  of  fire  insarance.    The  opinion  rtatea  the 
case.    The  defendant  had  jadgment  below. 


Outhrie  d  MaUy,  for  appellant. 
Phittipa  S  Day,  for  appellee. 

ADAicSy  0.  J.  The  court  gaYe  a  peremptory  instmotion  to  render 
a  Terdict  for  the  defendant  The  plaintiff  assigns  as  error  the  giving 
of  such  instruction.  The  instraction  was  given  upon  the  theory  that 
the  pleadings  and  evidence  showed  conclusively  that  the  plaintiff 
had  violated  the  policy,  and  forfeited  his  rights  thereunder,  before 
the  loss.  The  policy  contained  a  condition  against  selling,  convey* 
ing  or  incambering  the  property.  The  defendant  contended  that 
the  plaintiff  violated  the  condition  by  entering  into  a  contract  of 
sale,  by  which  contract  the  purchaser  took  possession,  and  the  plain- 
tiff received  a  part  of  the  purchase-money,  and  retained  the  legal 
title,  which  was  to  be  conveyed  upon  the  payment  of  the  balance. 
The  making  of  such  contract  is  not  denied.  The  plaintiff  however 
denies  that  the  contract  was  of  such  a  character  as  to  constitute  a 
completed  sale. 

The  building  insured  was  a  dwelling-house  situated  upon  a  small 
farm  in  Polk  county.  After  the  policy  was  issued,  to*wit,  in  March, 
1885,  i;he  plaintiff  and  one  Lint  entered  into  a  written  cootract 
whereby  Lint  was  to  pay  the  plaintiff  for  the  same  tiOO,  of  which 
150  was  to  be  paid  down,  and  the  balance  in  six  payments,  the  first 
one  of  which  was  to  be  made  January  1,  1886.  Lint  took  possession 
under  the  contract,  and  leased  the  farm  to  his  son,  who  cultivated 
it,  and  occupied  the  house  as  a  dwelling  until  it  was  destroyed  by 
fire.  The  contract  of  sale  provided  that,  if  Lint  should  promptly 
make  all  t!ie  payments  called  for  by  the  contract,  the  plaintiff  would 
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execute  to  him  a  deed  of  warranty  to  the  land,  bat  that  time  should 
be  regarded  as  of  the  essence  of  the  contract,  and  that  if  Lint  should 
fail  to  make  any  payment  at  the  time  stipulated,  the  contract  should 
be  Yoid,  and  any  payments  made  should  be  forfeited.  Before  the 
first  deferred  payment  became  due,  the  insured  property  was  des- 
troyed. 

The  precise  language  of  that  portion  of  the  policy  which  is  alleged 
to  haye  been  violated  is  in  these  words:  ''  In  case  any  such  prop- 
erty shall  be  sold,  conyeyed  or  incumbered  *  *  *  without  the 
written  consent  of  this  company  is  obtained  *  *  *  this  policy 
shall  immediately  thereafter  be  null  and  yoid.^  It  is  manifest  from 
the  aboYC  that  the  policy  contemplated  that  there  might  be  a  sale 
without  a  conyeyance.  The  provision  is  the  same  as  if  the  word  '^  or '' 
had  been  expressed  between  the  words  ''sold  ^  and  ''conveyed,'' and 
as  if  the  policy  read:  "In  case  any  such  property  shall  be  sold  or 
conveyed/'  eta  In  either  case  the  policy  would  be  void.  We  come 
then  to  the  question  as  to  whether  where  one  party  binds  himself 
unconditionally  to  pay  a  certain  price  for  a  piece  of  real  estate,  and 
takes  possession  under  the  contract,  and  the  other  party  binds  him- 
self to  convey  the  real  estate  upon  the  payments  being  made,  and 
nothing  remains  to  be  done  but  for  the  party  taking  possession  to 
make  the  payments,  and  for  the  other  to  make  the  deed,  such  con- 
tract constitutes  a  sale  of  the  real  estate,  within  the  meaning  of  the 
policy.  In  answer  to  this  question  we  have  to  say  that  we  think  it 
does.  Lint  was  the  real  owner  of  the  house  that  was  burned.  The 
loss  was  his  loss.  The  plaintiff  lost  nothing,  unless  he  needed  the 
house  for  security.  If  Lint  is  responsible,  or  the  property,  without 
the  house,  is  sufficient  security  for  the  balance  of  the  purchase- 
money,  the  plaintiff's  claim  can  be  collected,  and  he  will  have  all  that 
he  would  have  had  if  the  house  had  not  been  burned.  If  he  is  allowed 
to  collect  the  insurance  and  the  purchase-money  both,  he  will  profit 
by  the  destruction  of  'the  property.  That  the  insured  shall,  by  his 
'own  voluntary  act,  come  to  have  an  interest  in  the  destruction  of  the 
insured  property  is  forbidden,  not  only  by  public  policy,  but  by  all 
the  maxims  of  insurance,  and  is  precisely  what  this  defendant  at- 
tempted  to  guard  against.  If  the  contract  had  been  of  that  nature 
that  the  loss  of  the  house  fell  upon  the  plaintiff  as  owner,  and  not 
upon  Lint,  the  case  would  be  entirely  different.  We  can  suppose  a 
case  where  the  owner  of  insured  property  makes  a  contract  for 
the  sale  of  it,  but  has  not  made  a  conveyance  of  the  property,  nor 
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delivery  of  possession,  but  has  retained  control,  and  while  under 
his  control  and  care  the  property  is  destroyed  by  fire,  and  the  seller 
cannot  complete  the  contract  by  making  such  delivery  as  the  con- 
tract contemplates,  then  the  loss  of  the  property  woald  &11  upon 
him,  notwithstanding  his  contract,  and  for  the  reason  that  he  is  not 
able  to  carry  it  oat;  and  it  might  well  be  said  in  such  case  that 
there  was  no  sale  within  the  meaning  of  the  policy. 

The  plaintiff  relies  in  part  upon  the  fact  that  in  the  contract 
time  was  made  of  the  essence  of  the  contract.  But  that  was  a 
mere  provision  for  its  termination.  The  seller  might  elect  to  re- 
claim the  property  if  the  buyer  failed  to  pay  promptly  as  he  stipu- 
lated; but  while  the  contract  subsisted  it  appears  to  us  that  the 
relation  which  each  party  sustained  to  the  property  was  not  differ- 
ent from  what  it  would  haye  been  if  the  contract  had  been  drawn 
without  the  provision  as  to  forfeiture  if  the  payments  were  not 
made  upon  the  day  they  fell  due.  TJntil  forfeiture  Lint  was  the 
owner  of  the  property,  in  the  sense  that  the  loss  of  the  house  must 
fall  upon  him. 

The  plaintiff  cites  Kempton  t.  Slate  Ins.  Co.,  62  Iowa,  83,  and 
several  other  cases.  But  those  cases  all  differ  from  the  case  at  bar. 
In  those  cases  something  yet  remained  to  be  done  by  the  vendor  in 
addition  to  the  execution  of  the  deed. 

We  are  aware  that  reasoning  is  used  in  some  of  the  cases  which 
might  seem  to  support  the  plaintiffs  position.  Take  the  case  of 
Trumbull  v.  Portage  Mut.  Ins.  Co.,  12  Ohio,  305  (314).  In  that 
case  the  court  said :  '^  This  case  turns  mainly  on  the  question  as  to 
whether  the  plaintiffs  had  an  insurable  interest  in  the  premises  in- 
8ui*ed  at  the  time  the  loss  occurred.''  Now  it  is  not  to  be  denied 
that  any  vendor  of  real  estate  who  has  not  received  full  payment 
and  retains  the  legal  title  for  security  has  an  insurable  interest. 
But  it  does  not  follow,  we  think,  that  there  cannot  be  a  sale  of  real 
estate  where  the  legal  title  has  not  been  conveyed  and  a  part  of  the 
purchase-money  remains  unpaid.  The  very  theory  that  the  vendor 
who  retains  the  legal  title,  with  a  right  to  enforce  the  payments  of 
the  purchase-money,  holds  the  legal  title  for  security,  is  based  upon 
the  idea  that  there  has  been  a  sale;  and  in  such  cases  it  is  manifest 
that  a  loss  by  fire  must  fall  upon  the  purchaser  as  owner,  and  af- 
fects the  seller  only  as  it  impairs  his  security.  The  seller  may 
indeed  have  an  insurable  interest,  but  his  interest  is  substantially 
that  of  a  mortgagee,  which  is  quite  -different  from  a  proprietary 
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interest.  Different  rates  are  charged;  and  in  case  of  the  insurance 
of  a  mortgage  interest,  and  payment  to  the  mortgagee  of  a  loss,  a 
right  of  subrogation  accrues  to  the  company  to  the  extent  of  the 
amount  paid.  The  law  will  not  allow  an  insured  mortgagee  to  be 
subjected  to  the  temptation  that  he  would  be  subjected  to  if  he  had 
a  right  to  collect  his  insurance  and  at  the  same  time  to  collect  and 
hold  his  whole  mortgage  debt  besides. 

There  is  a  fundamental  and  vicious  error  in  the  doctrine  con- 
tended for  by  the  plaintiff.  He  would  collect  the  insurance  upon 
the  theory  that  there  has  been  no  sale,  and  would  collect  his  pur* 
chase-money  upon  a  theory  which  is  just  the  reverse.  If  the  doc- 
trine for  which  he  contends  is  correct,  he  would  be  able  to  collect 
the  full  amount  of  his  policy,  though  only  a  single  dollar  of  the 
purchase-money  remained  unpaid. 

11.  The  plaintiff  assigns  as  error  the  exclusion  of  certain  evidence. 
He  offered  to  prove  that  only  a  part  of  the  payment  was  made, 
which  by  the  terms  of  the  contract  was  to  be  paid  at  the  time  it 
should  take  effect.  The  court  excluded  the  evidence  as  immaterial. 
It  was  of  course  the  right  of  the  plaintiff  to  insist  upon  the  whole 
of  that  payment,  or  that  the  contract  should  not  take  effect.  But 
the  contract  provided  that  time  was  of  the  essence  of  the  agvee^ 
ment,  and  that  all  payments  made  might  be  forfeited  if  the  buyer 
made  any  default.  Now  the  plaintiff  could  not  be  allowed  to  ac- 
cept partial  pajrment,  and  say  at  the  same  time  that  the  payment 
being  partial  the  contract  is  void  and  the  partial  payment  thus 
made  is  foifeited.  The  very  act  of  accepting  partial  payment  was 
H  waiver  of  strict  performance  as  to  the  balance  of  that  payment. 
No  other  theory  would  consist  with  good  faith.  The  acceptance, 
to  be  sure,  was  not  a  waiver  of  the  payment  of  the  balance,  and 
the  plaintiff,  unless  there  was  an  agreement  to  the  contrary,  might 
probably  demand  it  at  any  time.  But  after  accepting  partial  pay- 
ment, we  think  that  the  plaintiff  should  have  demanded  the  balance 
before  he  could  properly  claim  that  Lint  was  in  default.  We 
think  that  the  contract  took  effect,  and  that  the  contract,  together 
with  the  delivery  of  possession,  constituted  a  sale. 

HI.  The  plaintiff  assigned  as  error  the  exclusion  of  other  evi- 
dence. He  offered  to  show  that  before  the  loss  the  parties  had 
abandoned  the  contract,  but  the  court  excluded  the  evidence  as 
immaterial.  If  the  policy  had  been  forfeited  by  the  making  of  the 
contract,  we  do  not  think  that  we  could  hold  that  it  would  be 
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waived  by  an  abandonment  of  the  contract.  Suppose  that  the 
plaintiff  had  forfeited  the  policy  by  a  sale  and  conveyance,  no  one 
would,  we  think,  olaioi  that  the  policy  would  be  revived  by  a  repur- 
chase and  reconveyance.  Yet  the  principle  involved  would  be  the 
(same. 
We  see  no  error  in  the  ruling  of  the  Circuit  Court 

Judgment  affirmed. 

• 

Bbed,  J.,  dissenting.  The  contract  between  plaintiff  and  lint 
was  an  executory  agreement  for  the  sale  and  conveyance  of  the 
property.  Plaintiff  was  bound  on  the  strict  performance  by  lint 
of  his  undertaking,  to  convey  the  land.  But  a  failure  by  the  latter 
to  pay  any  installment  of  the  purchase-price  at  the  stipulated  time 
would  work  a  forfeiture  of  all  interest  in  the  land,  as  well  as  of  all 
sums  paid  under  the  contract,  and  the  agreement  provided  that 
npon  such  failure  the  vendee  would  surrender  possession  of  the 
premises.  What  was  the  extent  of  the  right  and  interest  acquired 
by  Lint  under  this  contract?  I  think  he  did  not  acquire  the  owner- 
ship of  the  property,  but  the  right  acquired  was  the  right  to  be  in- 
vested with  the  ownership  when  he  performed  his  undertakings  in 
the  contract.  Until  that  was  done,  both  the  title  and  ownership 
remained  in  plaintiff,  for  by  the  terms  of  the  agreement.  Lint 
would  be  entitled  to  be  invested  with  the  property  only  upon  a 
strict  performance  of  its  condition,  and  upon  his  failure  to  perform 
any  of  them,  nothing  further  was  required  to  be  done  for  the  estab- 
lishment of  a  perfect  right  in  plaintiff.  Now  what  the  parties  pro- 
vided against  by  the  clause  in  the  policy  quoted  in  the  majority 
opinion  was  such  disposition  of  the  property  as  would  divest  the 
plaintiff  of  the  title  and  ownership  of  it,  and  the  uniform  hold- 
ing of  the  authorities  is  that  the  policy  is  notdefeaied,  under  a  pro- 
Tision  to  that  effect,  by  an  executory  contract  for  the  sale  of  the 
property.  Hill  v.  Cumberland  VaUey  M,  P,  Co.<,  59  Penn.  St.  474; 
Insurance  Co.  v.  Updegraff,  21  Penn.  St  513;  Insurance  Co.  v. 
Sieioarif  19  Penn.  St.  45;  TrumbuU  v.  Insurance  Co.,  12  Ohio^ 
305;  Browning  v.  Insurance  Co.,,  71  N.  Y.  508;  s.  o.,  35  Am.  Bep. 
505;  Washington  Ins.  Co.  v.  Kettey,  32  Md.  421;  s.  c,  3  Am.  Bep 
149;  Kempton  v.  State  Ins.  Cb.,  62  Iowa,  83;  Wood  Ins.,  §  329; 
May  Ins.,  §  267. 

In  Kempton  v.  State  Ins.  Co.,  it  was  held  that  the  policy  which 
contained  a  provision  similar  to  that  in  question  was  not  defeated 
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by  a  contract  for  the  sale  of  the  property.  The  only  difference 
between  that  case  and  this  lies  in  the  fact  that  the  purchaser  in  that 
was  not  entitled  to  the  possession  of  the  property  until  certain  pay- 
ments were  made,  and  the  Tender  was  in  possession  at  the  time  of 
the  loss,  while  in  this  the  purchaser  was  in  possession  when  the  fire 
occurred.  But  this  is  not  material.  The  ground  of  the  holding  in 
that  case  is  that  the  insured  was  not  divested  of  the  ownership  of 
the  property  by  the  contract,  and  that  is  the  case  here. 

In  my  judgment  the  holding  of  the  majority  is  in  conflict  with 
that  case,  as  well  as  with  the  current  of  authorities  on  the  subject 
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The  plaintiff,  applying  to  the  defendant's  station  agent  at  O.  for  can  to  ship 
hogs,  was  referred  bj  him  to  the  defendant's  station  agent  at  L.,  on  another 
branch  of  the  road,  and  the  latter  agent  undertook  to  have  the  cars  at  O.  the 
next  day.  They  were  however  delayed  two  days.  It  was  shown  that  the 
agent  at  L.  had  no  actaal  aathority  to  contract  for  cars  at  O.  HM^  that  he 
had  no  apparent  aathority  to  do  so,  and  plaintiff  ooald  not  recover  for  the 
delay. 

AOTION  for  damages.     The  opinion  states  the  case.    The  plain- 
tiff  had  judgment  below. 

T.  8.  Wright  and  L.  Kiniead,  for  appellant. 

Bausquei  dt  Earle,  for  appellee. 

Bbbd,  J.  On  the  16  of  October,  1882,  plaintiff  went  to  Oliyet, 
a  station  on  defendant's  road,  for  the  purpose  of  making  arrange- 
ments for  the  shipment,  on  the  next  day,  of  five  car  loads  of  hogs 
from  that  station  to  Chicago.  There  was  no  telegraph  oflSce  at 
Olivet,  and  the  station  agent  informed  plaintiff  that  an  order  for  the 
necessary  cars  could  not  be  forwarded  by  mail  in  time  to  receive  them 
for  the  next  day.  Plaintiff  claims  that  the  agent  requested  him  to 
go  to  Leighton,  a  station  a  few  miles  away,  and  have  an  order  for 
the  cars  telegraphed  from  there,  and  stated  that  the  agent  there 
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frequently  ordered  cars  for  Olivet.  Leighton  is  on  the  line  of 
road  between  Keokuk  and  Des  Moines,  while  Olivet  is  on  what  is 
known  as  the  ''  Washington  &  Enozville  Branch.*'  Both  lines  axe 
operated  by  defendant,  and  they  cross  each  other  at  Knoxyille 
Junction,  a  few  miles  from  Olivet  and  Leighton.  The  Washington 
&  Enoxville  branch  has  a  direct  Chicago  connection,  and  it  was  by 
that  line  that  plaintiff  desired  to  ship  his  hogs.  He  went  to  Leigh- 
ton and  as  he  claims,  informed  the  agent  there  that  the  agent  at 
Olivet  requested  that  an  order  for  the  cars  be  telegraphed  from 
there.  The  agent  accordingly  sent  a  dispatch  to  the  train  dis- 
patcher on  the  Keokuk  and  Des  lioinos  line,  requesting  him  to 
send  the  cars  to  Olivet  in  time  for  the  shipment  the  next  day. 
The  name  of  the  Olivet  agent  was  signed  to  the  dispatch,  and 
plaintiff  saw  it  before  it  was  sent.  He  also  testified  that  the  agent 
afterward  told  him  that  he  had  received  an  answer  to  the  dispatch, 
and  assured  him  that  the  cars  would  be  at  Olivet  in  such  time  that 
the  shipment  could  be  made  on  the  next  day.  He  claims  that  re- 
lying on  this  assurance  he  drove  his  hogs  to  Olivet,  and  was  ready 
to  ship  at  the  designated  time.  The  cars  were  not  delivered  at 
Olivet  however  until  the  nineteenth,  and  the  hogs  were  shipped 
on  that  day.  If  they  had  been  shipped  on  the  seventeenth,  they 
would  have  arrived  at  Chicago  on  the  nineteenth.  As  it  was  they 
reached  there  on  the  twenty-first.  A  material  decline  occurred  in 
the  price  of  hogs  in  the  Chicago  market  between  the  nineteenth 
and  twenty-first.  By  this  action  he  seeks  to  recover  the  cost  of  keep- 
ing the  hogs  from  the  seventeenth  to  the  time  they  were  shipped, 
and  the  difference  between  what  he  received  for  them  when  he  sold 
them  and  the  amount  he  would  have  received  if  he  had  been  able 
to  place  them  on  the  market  on  the  nineteenth.  The  Olivet  and 
Leighton  agents  were  both  examined  on  the  trial.  The  former  de- 
nied that  he  requested  plaintiff  to  go  to  Leighton,  and  the  latter 
testified  that  he  did  not  give  plaintiff  any  assurance  that  the  cars 
would  be  at  Olivet  the  next  day;  and  it  was  proven  that  the  agent 
at  Leighton  had  no  express  authority  to  transact  business  for  de- 
fendant, except  that  pertaining  to  his  own  station;  also  that  the 
train-master,  to  whom  such  dispatch  was  sent,  had  no  express  au- 
thority to  send  cars  to  stations  on  the  other  line. 

I.  The  District  Court  gave  the  following  instruction  to  the  jury: 
*'  If  you  find  from  a  preponderance  of  the  evidence  that  plaintiff 
applied  to  the  station  agent  of  defendant  at  Olivet  for  cars  in  whidi 
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to  ship  his  hogs  to  Chicago,  such  cars  to  be  furnished  at  a  specified 
timemnd  place,  and  thereupon  such  agent  informed  plaintiff  that 
he  could  not  telegraph  from  Olivet,  and  requested  him  to  go  to 
Leighton  station,  on  another  branch  or  division  of  defendant's  rail- 
road, and  have  the  station  agent  at  that  station  telegraph  to  the 
proper  authorities  for  such  cars,  and  you  find  that  plaintiff  did  re- 
quest such  agent  at  Leighton  to  so  telegraph,  and  you  find  that 
such  agent  telegraphed  to  the  train  dispatcher  of  defendant  at 
Keokuk  for  such  cars  to  be  delivered  or  furnished  at  Olivet  station 
at  a  specified  time,  and  thereafter  informed  plaintiff  that  he  had 
received  a  reply  to  the  effect  that  such  cars  would  be  furnished  at 
such  specified  time  and  place,  and  yon  further  find  that  plaintiff 
relied  in  good  faith  upon  such*inf  ormation,  and  in  pursuance  thereof 
drove  his  hogs  to  Olivet,  and  had  them  there  ready  for  shipment 
at  said  time,  and  defendant  failed  to  have  such  cars  there  at  such 
time>  and  you  find  that  the  plaintiff  suffered  damage  in  consequence 
of  such  failure,  then  plaintiff  would  be  entitled  to  recover  the  dam- 
ages>  if  any,  resulting  therefrom/' 

If  defendant  is  liable  on  the  hypothesis  stated  in  this  instruction, 
such  liability  must  be  upon  the  ground  that  its  failure  to  have  the 
cars  at  Olivet  at  the  time  in  question  was  a  breach  of  some  contract 
obligation  existing  between  it  audi  plaintiff.  Defendant,  being  a 
common  carrier,  is  bound  to  furnish  shippers  reasonable  facilities 
for  the  transportation  of  their  property,  and  would  doubtless  be 
responsible  to  one  who  had  demanded  transportation  facilities  for 
any  damages  he  may  have  sustained  in  consequence  of  its  failure  to 
afford  such  facilities  within  a  reasonable  time  after  such  demand. 
Plaintiff  however  is  not  seeking  to  recover  on  the  theory  that  there 
was  an  unreasonable  delay  after  demand  in  furnishing  the  cars,  but 
his  claim  is  that  defendant  was  under  obligation  to  furnish  them  at 
a  particular  time,  and  that  he  has  been  damaged  by  its  failure  to 
furnish  them  at  that  time.  The  doctrine  of  the  instruction  is  that 
if  plaintiff,  at  the  request  of  the  agent  at  Olivet,  went  to  Leighton, 
and  requested  the  agent  there  to  telegraph  to  the  proper  officer  or 
agent  for  the  cars,  and  that  agent,  acting  upon  that  request,  sent 
the  dispatch,  and  afterward  stated  to  plaintiff  that  he  had  received 
an  answer  to  it,  and  that  the  cars  would  be  at  Olivet  on  the  next  day, 
and  plaintiff  acted  on  that  assurance,  defendant  was  bound  to  fur- 
nish the  cars  at  the  specified  time,  and  was  answerable  in  damages 
for  its  failure  to  do  so. 
Vol.  LX  — 104 
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That  defendant  is  bound  by  such  contracts  as  are  entered  into  in 
its  name,  by  its  agents^  within  the  actual  or  apparent  scope  of  their 
authority,  is  of  course  conceded.  It  was  held  in  Wood  y.  Chicago, 
M*  d  St.  P.  Ry.  Co.  9  68  Iowa,  491,  that  a  station  agent  was  author- 
ized to  contract  for  the  shipment  of  property  from  his  station,  was 
presumed  to  be  empowered  to  contract  with  reference  to  all  the 
ordinary  and  necessary  details  of  the  business,  and  that  when  from 
the  nature  of  the  property  to  be  shipped,  or  other  circumstances, 
it  was  necessary  or  usual  to  arrange  or  contract  for  the  shipment  of 
the  property  in  adyance  of  its  deliyery,  the  company  was  bound  by 
his  contract  to  furnish  the  necessary  cars  at  the  specified  time, 
whether  he  had  any  express  power  to  make  the  contract  or  not. 
The  ground  of  the  holding  is,  that  by  placing  him  in  charge  of  its 
business  at  that  station,  the  company  held  him  out  as  possessing 
authority  to  make  the  contract,  and  shippers  were  warranted  in 
dealing  with  him  on  the  assumption  that  he  had  full  power  in  the 
premises.  In  the  present  case  howeyer  the  agent  by  whom  it  is 
alleged  the  contract  was  made  was  not  held  out  by  defendant  as 
possessing  any  power  with  reference  to  the  subject  of  the  contract. 
He  was  not  in  fact  authorized  to  contract  for  the  shipment  of  prop- 
erty from  Oliyet;  nor  was  he  held  out  as  possessing  such  authority. 
His  duties  were  limited  to  his  own  station,  and  there  was  nothing 
in  the  circumstances  which  warranted  plaintiff  in  the  assumption 
that  he  had  authority  to  contract  with  reference  to  business  at 
Oliyet  The  facts  of  the  case  do  not  therefore  bring  it  within  the 
principle  announced  in  Wood  y.  Chicago,  M.  d  St.  P.  Hy.  Co.,  9upra, 
and  the  doctrine  of  the  instruction  finds  no  support  in  that  case. 

The  fact  that  the  agent  at  Oliyet  requested  plaintiff  to  go  to  Leigh- 
ton,  and  procure  the  agent  there  to  send  the  order  for  the  cars,  is 
not  material;  for  his  authority  in  the  premises  was  neither  actually 
nor  apparently  enlarged  by  that  request.  It  the  officer  or  agent  to 
whom  the  order  was  transmitted  had  directed  him  to  make  the 
agreement  for  the  furnishing  of  the  cars  on  the  next  day,  defendant 
would  probably  haye  been  bound  by  it;  but  under  the  instruction 
plaintiff's  right  of  recoyery  is  not  dependent  on  whether  such  direc* 
tion  was  in  fact  given,  but  upon  whether  the  agent  represented  that 
it  had  been  giyen.  The  declaration  of  the  agent  at  the  time  of  the 
transaction  is  thus  made  proof  of  the  extent  of  his  powers.  The 
instruction,  we  think,  is  clearly  erroneous. 

Judgment  reffersed. 
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A  banker's  oertifleate  of  deposit  in  the  ordinary  foim  is  a  negotiable  note,  and 
the  statute  of  limitations  attaches  to  it  from  its  date»  without  demand.* 

ACTION  on  a  oertifioate  of  deposit.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

Oardn&r  d  Oagnar,  for  appellant. 

Baymond  A  HaseUine,  for  respondent. 

IiYOSf  J.  In  Klauher  t.  Biggerstofff  47  Wis.  651 ,  the  late  chief 
jnstice,  after  giving  the  elementary  definition  of  a  promissory  note, 
proceeded  to  say  that  ''  the  ordinary  form  of  a  certificate  of  deposit 
of  money  falls  precisely  within  the  definition,  and  it  seems  strange 
that  there  was  ever  a  doobt  that  it  was  in  law  a  negotiable  promis- 
sory note.  (/Neill  y.  Bradford^  1  Pin.  390,  and  cases  there  cited. 
Such  donbt  however  may  now  be  considered  at  rest.  Kilgore  v. 
BvikUy,  14  Conn.  362;  Bank  of  Orleans  v.  Merrill  2  UilL  295; 
Miller  v.  Austen^  13  How.  218.''  After  this  anthoritative  state- 
ment of  the  rule,  it  is  nseless  to  cite  any  more  of  the  numerous 
cases  elsewhere  which  hold  the  same  doctrine.     Several  of  them 

*  0<m;tra:  Long  ▼.  8iraus9  (107  Ind.  94),  57  Am.  Rep.  87,  and  note,  97. 
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will  be  found  in  the  brief  of  counsel  for  the  defendant.  The  cer- 
tificate of  depofiit  in  sait  is  in  the  ordinary  form  of  such  instm- 
mentSy  and  it  is  therefore  in  substance  and  legal  effect  a  negotiable 
promissory  note. 

The  next  question  is,  when  did  the  statute  of  limitations  com* 
mence  to  run  against  the  certificate?  The  plaintiff  maintains  that 
it  commenced  to  run  only  upon  demand  of  payment^  which  was 
first  made  in  1886;  while  the  defendant  claims  that  it  commenced 
to  run  as  soon  as  the  certificate  was  issued.  There  are  plenty  of 
adjudications  by  courts  of  great  authority  sustaining  both  of  these 
propositions.  The  question  is  now  presented  to  this  court  for  the 
first  time;  and  we  must  choose  between  these  conflicting  lines  of 
authority,  and  adopt  the  rule  which  seems  to  us  to  rest  on  the 
soundest  principles  and  which  best  accords  with  the  analogies  of 
the  law. 

What  would  be  the  equivalent  of  this  certificate  were  it  put  in 
the  usual  form  of  a  promissory  note?  Undoubtedly  it  would  be  for 
the  same  amount,  payable  on  demand  to  the  same  payee  or  order, 
perhaps  at  the  ofBce  of  the  maker,  and  probably  without  interest 
until  actual  presentation  and  demand  of  payment.  It  would  be 
substantially  in  this  form:  ''For  value  received,  on  demand,  I 
promise  to  pay  James  Curran,  or  order,  at  my  bank  in  Grand 
Rapids,  Wisconsin,  1540,  without  interest  until  after  demand.'' 
That  such  a  note  is  due  presently  and  the  statute  of  limitations 
commences  to  run  against  it  from  its  date,  is  well  settled.  What 
valid  reason  can  be  given  why  the  same  results  should  not  follow 
the  giving  of  a  certificate  of  deposit  which  contains  the  same  con- 
tract and  is  the  exact  equivalent  of  such  a  note?  If  any  such  rea- 
son  exists,  we  have  failed  to  comprehend  it.  In  Brummagim  v. 
TdUanty  29  Gal.  503,  it  was  held  that  the  statute  of  limitations 
begins  to  run  against  a  banker's  certificate  of  deposit  payable  on 
demand  from  the  date  of  the  same,  and  that  no  special  demand  is 
necessary  to  put  the  statute  in  motion.  We  entirely  agree  with  the 
Supreme  Court  of  Michigan,  which  in  Tripp  v.  Ckirienius,  36 
Mich.  496;  8.  c,  24  Am.  Bep.  610,  after  approving  the  rule  of  the 
Oalifomia  case,  proceeds  to  say  of  a  certificate  of  deposit  in  the 
usual  form  :  *'  To  hold  such  instruments  to  be  in  legal  effect  prom- 
issory notes  payable  on  demand,  and  yet  not  apply  the  principles 
applicable  to  demand  promissory  notes,  either  because  of  the  pecu« 
liar  form  of  the  instrument  or  because  issued  by  a  firm  engaged  in 
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the  ordinary  business  of  banking,  would  be  to  create  a  distinction 
nnsound  in  principle,  and  one  not  warranted  by  any  necessity  that 
we  can  discover. '^  See  also  CiUe  y.  Paiterson,  25  Mich.  191;  Poor-- 
man  t.  MilU,  35  OaL  118. 

The  cases  which  hold  that  snch  a  certificate  is  not  due  until  pre- 
sented for  payment,  and  hence  that  the  statute  of  limitations  does 
not  commence  to  run  against  it  until  such  presentation,  seem  to  go' 
upon  the  ground  that  the  transaction  is  not  alone  of  money,  creat- 
ing a  debt  against  the  drawer  of  the  certificate,  but  rather  that  it 
is  in  the  nature  of  a  bailment,  upon  which  no  cause  of  action  ac* 
crues  until  demand;  in  other  words,  it  is  said  the  transaction  is  in 
contemplation  of  law  a  deposit  and  not  a  loan.  This  doctrine  ia 
held  or  intimated  in  Payne  y.  Gardiner,  29  N.  Y.  146;  Hunger  y. 
Albany  City  Nat.  Bank,  85  N.  T.  589;  Nat.  Bank  of  Fort  Edward 
Y.  Washington  Co.  Nat.  Bank,  5  Hun,  605;  Fells  Point  Sav.  Inst. 
T.  Weedon,  18  Hd.  320,  and  BeOaws  Falls  Bank  y.  Rutland  Co. 
Bank,  40  Vt.  377.  With  all  duo  deference  to  the  yery  able  courts 
which  haye  adopted  this  yiew,  we  cannot  giye  our  approval  to  the 
doctrine  thus  enunciated  by  them.  We  think  that  when  a  person 
deposits  money  in  a  bank  in  the  usual  course  of  business  he  loans 
it  to  the  bank  and  the  bank  thereby  becomes  his  debtor  to  the 
amount  of  his  deposit,  not  his  bailee  of  the  money.  By  the  de- 
posit the  title  to  the  money  passes  to  the  bank,  and  it  is  thereafter 
its  money,  subject  to  its  absolute  control  and  disposition.  The  de- 
positor cannot  reclaim  the  specific  money.  He  cannot  maintain 
replevin  or  trover  for  it  (as  he  might  were  the  deposit  a  bailment), 
but  only  assumpsit  for  the  amount  deposited.  In  short,  the  trans- 
action has  no  element  of  a  bailment,  but  every  essential  element  of 
a  loan  of  money.  That  was  the  view  of  Judge  Bbonson  in  Downes 
y.  Phanix  Bank,  6  Hill,  297,  which  was  an  action  for  the  amount  of 
a  deposit,  the  evidence  of  which  was  the  entry  made  by  the  proper 
ofBcer  of  the  bank  in  plaintiffs  bank  book.  The  judge  said,  speak- 
ing of  the  transaction  :  "  It  is  not  strictly  a  deposit  nor  a  bailment 
of  any  kind;  for  the  same  thing  is  not  to  be  returned,  but  another 
thing  of  the  same  kind  and  of  equal  value.  In  the  civil  law  it  is  called 
a  mutuum  or  loan  for  consumption.  Except  where  the  deposit  is 
special,  the  property  in  the  money  deposited  passes  to  the  bank,  and 
the  relation  of  debtor  and  creditor  is  created  between  the  parties." 

It  is  unnecessary  to  prolong  this  discussion.     We  must  hold, 
with  the  Michigan  And  California  courts,  that  the  money  claimed 
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in  this  action  was  dae  and  payable  at  the  date  of  the  certificate  in 
suit  —  October  6,  1869 — and  hence  that  the  claim  was  barred  by 
the  statute  (R.  S.,  §  4222)  on  and  after  October  7,  1875.  Section 
4234  has  no  application  to  this  action,  because  James  Gurran  died 
more  than  one  year  before  the  statute  had  run  against  the  claim. 
That  section  provides  that  '^  if  a  person  entitled  to  bring  action 
die  before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action  may  be 
commenced  by  his  representatives  after  the  expiration  of  that 
time  and  within  one  year  from  his  death."  It  is  obvious  that  this 
provision  only  reaches  a  case  where  the  person  entitled  to  bring  the 
action  dies  daring  the  last  year  of  the  term  of  limitation.  Neither 
is  section  4*<i51,  which  doubles  the  period  of  limitation  in  a  certain 
contingency,  applicable  to  this  case.  That  section  only  applies  to 
cases  in  which  there  is  no  person  in  existence  when  the  cause  of 
action  accrues  who  can  bring  the  action.  We  are  farther  of  the 
opinion  that  this  case  is  not  within  the  provisions  of  section  4230, 
Bevised  Statutes,  which  is  a  part  of  chapter  177.  That  chapter 
contains  the  statate  of  limitations.  The  section  provides  that 
.''none  of  the  provisions  of  this  chapter  shall  apply  to  any  action 
brooght  upon  any  bills,  notes,  or  other  evidences  of  debt  issned  by 
any  bank,  or  issued  or  put  into  circulation  as  money.''  Thecertifi* 
cate  of  deposit  in  sait  was  not  issued  by  a  bank;  neither  was  it  put 
into  circulation  as  money. 

The  claim  having  been  barred  by  the  statate  of  limitations  long 
before  the  action  was  commenced,  instead  of  directing  a  verdict  for 
the  plaintiff  the  coart  should  have  directed  the  jury  to  find  for  the 
defendant. 

The  rejection  of  the  testimony  of  the  witness  Moody  was  also 
error.  On  the  authority  of  SchetlUr  v.  JoneSy  20  Wis.  412,  his  testi- 
mony, founded  on  the  entries  made  by  him  in  the  defendant's 
account-books,  should  have  been  received,  although  he  had  no 
independent  recollection  of  the  transactions  thus  entered.  In  the 
opinion  by  Chief  Justice  Dixon,  in  Scheiiler  v.  Jof^es,  the  rule  in 
its  application  is  thus  stated:  ''  The  charges  were  not  mere  private 
memoranda  made  by  the  witness  for  his  own  convenience,  but 
entries  in  the  books  of  the  plaintiff  in  the  regular  coarse  of  bosi- 
ness.  In  such  cases,  we  think  the  sounder  and  better  rule  to  be  that 
if  the  witness  can  swear  positively  that  the  memoranda  or  entries 
were  made  according  to  the  truth  of  the  facts,  and  consequently 
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that  the  iacts  did  exist;  that  is  8afficient»  though  they  may  not 
remain  in  his  memory  at  the  time  he  gives  his  testimony.  He  may 
testify  from  the  entries^  and  when  he  does  so  he  swears  positively  to 
the  truth  of  the  facts  stated  in  them.''  This  case  was  followed,  and 
the  same  rule  applied  in  Riggs  v.  Weise,  24  Wis.  545.  Many  cases 
in  support  of  the  rule  are  cited  in  the  opinion  in  Schettler  v.  Jones, 
and  in  the  brief  of  counsel  for  defendant  in  the  present  case. 

By  the  Court. —  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  will  be  remanded  for  a  new  trial. 

Judgment  reversed  and  cause  remanded^ 


KlOKLAND  T.  MeKASHA  WoODBK  WaBB  00« 

(OB  win.  84.) 

Deed — eoneideration — ctgreement  to  pa^  more — ageneig. 

An  agent  authorised  to  ba)r  land  for  a  oonsideration  pidd  the  sam  mentioned 
in  the  deed,  bat  orally  agreed  to  pa^  more  in  the  f  atnre.  The  corporation 
accepting  the  deed,  hM,  liable  for  the  additional  oonsideration. 

ACTION  for  purchase-money.    The  opinion  states  the  case*     The 
plaintiff  had  judgment  below. 

Bagmond  &  Haseliine,  for  appellant. 

Gate,  Jones  dt  Sanborn,  for  respondent. 

Ortok,  J.  In  1878  one  E.  D.  Smith  was  director  and  super- 
intendenty  and  one  Henry  Hewitt,  Jr.,  was  director  of  the  defend- 
ant company.  Hewitt,  on  behalf  of  the  company,  negotiated  a  bar- 
gain with  the  plaintiff  for  the  purchase  from  him  of  a  strip  of  land 
one  rod  wide,  lying  along  the  Wisconsin  river,  including  lakes  and 
bayous  leading  into  the  river,  for  rafting  and  booming  purposes,  on 
lots  1  and  2,  in  section  15,  town  24,  range  7  east,  for  the  use 
of  said  company,  and  Smith,  on  behalf  of  said  company,  consum- 
mated said  bargain  by  paying  the  said  plaintiff  down  tlOO  and  by 
receiving  a  deed  of  conveyance  to  said  company  from  said  plaintiff 
of  said  premises.  The  said  tlOO  was  the  nominal  consideration  in 
said  deed,  but  it  was  a  part  of  said  bargain,  that  in  addition  to  said 
$100  named  in  the  deed  and  as  part  of  the  consideration  of  said 
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purchase,  whenever  and  at  sach  time  as  the  said  company  shall  sell 
said  premises  it  shall  pay  to  said  plaintiff  one-half  of  the  excess  it 
shall  receive  as  the  consideration  of  such  sale  over  and  above  said 
tlOO»  after  deducting  fi*om  the  excess  costs,  expenses  and  improve- 
ments^ as  the  whole  of  said  consideration.     Abont  the  same  time 
the  company  so  purchased  of  the  said  plaintiff  andsoagreed>  it  pur- 
chased of  one  Jessie  Martin  and  one  John  Biches  a  tract  of  land  of 
about  ten  acres  adjoining  the  premises  so  purchased  of  ihe  plaintiff, 
by  and  through  the  agency  of  said  E.  D.  Smith,  and  on  behalf  of 
the  company,  and  it  was  agreed  that  1300  should  be  the  nominal 
consideration  of  the  conveyance  thereof,  but  that  whenever  the 
company  should  sell  said  land,  it  should  pay  to  them  one-half  of 
the  consideration  of  such  sale  over  and  above  said  t300,  deducting 
costs,  expenses  and  improvements,  which  together  with  the  said 
i300  paid  and  named  in  said  conveyance  should  constitute  the  full 
consideration  of  said  purchase,  and  the  company  received  a  deed  of 
said  Martin  and  Biches  for  that  consideration  and  on  such  condition, 
which  in  effect,  was  the  same  agreement  as  to  a  future  sale  of  the 
premises  as  the  one  made  between  the  company  and  the  plaintiff. 
'    The  said  Smith  had  said  deeds  duly  acknowledged  and  recorded* 
and  the  company  entered  into  possession  of  the  premises.    In  1882, 
<the  company,  without  making  any  improvements  upon  the  prem* 
ises  purchased  of  the  plaintiff,  but  having  made  some  improvements 
on  the  premises  purchased  of  said  Martin  and  Biches,  sold  the  whole 
of  both  of  said  premises  to  the  Webster  Manufacturing  Company  for 
$2,000,  and  the  purchase-money  was  paid  into  its  treasury.     This 
deed  was  executed  by  E.  D.  Smith  as  the  then  president,  and  by  H. 
S.  Smith  as  the  secretary  of  the  company.     The  contingency  upon 
which  the  balance  of  the  purchase-money  has  become  due  and  pay- 
able having  transpired,  the  plaintiff  now  demands  judgment  for 
one-half  of  the  amount  for  which  said  premises  so  conveyed  by  him 
to  the  company  was  sold  in  excess  of  said  1100,  and  deducting  costs, 
expenses  and  improvements,  if  any,  to  be  ascertained  by  the  pro- 
portionate value  of  the  two  premises  or  tracts  of  land  so  sold  and 
conveyed  to  the  company,  which  sum  so  demanded  he  alleges  to  be 
$300.     These  are  substantially  the  facts  proved. 

In  disposing  of  the  questions  raised  on  this  appeal,  it  will  be  un- 
necessary to  specially  refer  to  the  several  errors  complained  of  in 
admitting  evidence,  in  instructing  the  jury,  or  in  refusals  to  instruct 
as  asked  by  the  appellant;  for  the  questions  arise  upon  the  mere 
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statement  of  the  facts  aad  are  not  difficult  of  Bolution.  In  the  order 
in  which  these  questions  are  discussed  in  the  brief  of  the  learned 
counsel  of  the  appellant,  they  are: 

Fir$L  That  the  terms  of  the  deed  as  to  the  amount  of  the  con- 
sideration cannot  be  changed  by  parol.  There  was  formerly  some 
conflict  in  the  authorities  upon  this  question,  but  since  the  case  of 
Hannan  y.  Ozleyy  23  Wis.  519,  it  has  not  been  an  open  ques- 
tion in  this  State.  It  was  there  held  ''  that  parol  proof  may  be 
given  to  show  an  additional  consideration  not  inconsistent  with  the 
deed/'  See  authorities  cited  in  the  opinion.  This  case  has  been 
frequently  followed  by  this  court  Honwr  t.  C.  M.  d  St.  P.  B, 
Co.,  38  Wis.  165;  De  Forest  v.  Holum,  38  Wis.  516. 

Second.  That  this  agreement  to  pay  more  than  the  consideration 
named  in  the  deed  is  void  by  the  statute  of  frauds.  It  is  not  per- 
ceived how  this  question  can  be  raised  in  such  a  case.  The  deed  is 
valid  as  a  conveyance  of  the  land,  and  the  respondent  does  not  seek 
to  impeach  it  or  to  change  it  in  any  manner  as  a  valid  conveyance. 
He  only  seeks  to  prove  by  parol  what  was  the  whole  consideration 
of  the  sale,  and  that  a  considerable  part  thereof  has  not  been  paid. 
A  promise  to  pay  money,  supported  by  a  sufficient  consideration, 
cannot  be  held  void  because  it  was  in  parole  most  certainly;  and 
this  was  all  the  respondent  sought  to  show.  There  is  consideration 
expressed  in  the  deed  sufficient  to  support  it  and  take  it  out  of  the 
statute.  The  additional  consideration  of  the  sale  not  paid,  whether 
resting  in  parol  or  in  writing,  cannot  affect  the  deed  as  a  valid  con- 
veyance under  the  statute  in  any  respect.  It  seems  to  be  well  settled 
that  it  IB  competent  to  prove  by  parol  what  the  real  consideration 
agreed  to  be  paid  was,  and  to  show  that  the  same  or  some  part  of  it 
remains  unpaid,  though  not  thereby  to  impeach  the  title  conveyed 
by  the  deed.  3  Washb.  Real  Prop.  (3d  ed.)  327;  KimbaU  Y. 
Walker,  30111.  510;  VilUrs  v.  Beamont,  2  Dyer,  146;  Phil.  Ev.  483; 
Belden  v.  Seymour,  8  Conn.  304,  cases  cited  in  respondent's  brief. 
But  the  cases  above  cited  from  our  own  court  are  sufficient.  The 
learned  counsel  of  the  appellant  admits,  and  cites  cases  to  that  effect, 
that  parol  evidence  that  the  consideration  named  and  receipted  in 
the  deed  has  not  been  paid  may  be  proper;  citing  Shephard  v. 
Little,  14  Johns.  210.  Although  in  that  case  it  was  only  sought  to 
prove  that  the  consideration  named  in  the  deed  had  not  been  paid, 
yet  Judge  Sprngeb,  in  his  opinion,  cites  the  case  of  a  lease  where 
parol  evidence  was  held  admissible  to  prove  an  additional  rent  to  be 
Vol.  LX  — 105 
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paid  by  the  tenant  beyond  that  expressed  in  the  lease,  and  he  says, 
near  the  close  of  the  opinion,  that  "  althoagh  yon  cannot  by  parol 
sabstantially  vary  or  contradict  a  written  contract,  yet  these  prin- 
ciples are  inapplicable  to  a  case  where  the  payment  or  amonnt  of  the 
consideration  becomes  a  material  inqairy. ''  This  language  is  repeated 
by  Jadge  Woodworth  in  a  similar  case  of  Botoen  v.  Belly  20  Johns. 
338.  The  case  of  ATCrea  y.  Purmort,  16  Wend.  460,  also^^ited  by 
the  learned  counsel  of  the  appellant,  was  one  where  the  daCnise 
in  the  deed,  acknowledging  the  receipt  of  a  certain  sum  of 
money  as  the  consideration  of  the  conyeyance,  was  held  open  to 
explanation  by  proof  in  parol  that  the  consideration  was  to  be  paid 
in  bar  iron  at  a  stipulated  price.  In  Wilkinson  y.  Scott,  17  Mass. 
249,  it  was  held  that  the  receipt  or  acknowledgment  of  the  payment 
of  the  consideration  in  a  deed  was  only  prima  facie  or  presnmptiye 
eyidence  of  it  and  was  open  to  explanation  by  parol;  and  that  it 
was  not  a  case  within  the  statute  of  frauds,  because  it  was  not  a 
contract  for  the  sale  of  land;  that  that  contract  was  executed  and 
finished  by  the  deed;  and  that  it  was  only  a  demand  for  money  aris- 
ing out  of  the  contract.  If  preying  that  no  part  of  the  considera- 
tion had  been  paid,  against  the  receipt  in  the  deed  and  acknowl- 
edgment by  the  deed  that  it  had  been  paid,  is  proper,  as  the  learned 
counsel  admits,  although  so  far  in  contradiction  of  the  deed  itself, 
how  much  more  proper  to  prove  an  additional  consideration  not 
expressed  or  receipted  in  the  deed.  But  enough  on  these  first  two 
points.     See  2  Phil.  Ev.  655,  marginal,  and  cases  cited  in  note  2. 

Third.  That  the  said  £.  D.  Smith,  who  consummated  this  con- 
tract of  purchase,  had  no  authority  from  the  corporation  to  act  as 
its  agent  in  doing  so,  and  especially  had  no  authority- to  make  the 
agreement  to  pay  the  plaintiff  such  additional  consideration  for  the 
purchase.  It  is  not  strenuously  insisted  that  he  did  not  haye  au- 
thority to  purchase  the  premises  for  the  consideration  named  in  the 
deed.  It  could  not  be  reasonably  so  claimed,  for  the  corporation 
defendant  received  all  of  the  fruits  of  the  purchase,  and  sold  and 
conveyed  the  premises  at  a  large  profit  to  the  Webster  Manufactur- 
ing Company  and  received  the  consideration,  and  in  the  most  posi- 
tive manner  ratified  and  assumed  the  acts  of  the  pretended  agent 
Smith  in  making  such  purchase  and  paying  the  consideration 
named  in  the  deed  and  in  the  taking  of  the  conveyance  to  the  com- 
pany. But  it  is  claimed  that  there  being  no  proof  that  the  com- 
pany ever  had  any  notice  of  the  promise  to  pay  the  additional  oon> 
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sideration,  it  therefore  could  not  and  has  not  ratified  it.  The 
ratification  of  the  acts  of  the  agent  in  any  particalar  transaction 
is  eqaiTalent  to  his  having  prior  authority  from  the  principal  to  do 
them.  Omnis  ratthabiiio  reirotrahitur  et  mandato  priori  mqui- 
paraiur.  It  follows  then  that  this  case  must  be  treated  as  if  E.  D. 
Smith,  the  director,  had  original  authority  from  the  corporation  to 
make  this  purchase  so  far  as  any  act  of  his  is  apparent  on  the  face 
of  the  deed.  But  this  is  not  the  full  extent  of  the  agent's  author- 
ity. He  had  authority  to  make  the  bargain  or  the  contract  of 
purchase  which  preceded  the  deed,  and  which  was  executed,  at 
least  in  part,  by  the  conveyance  of  the  premises.  And  a  part  of 
such  bargain  was  that  the  company  should  pay  this  additional  con- 
sideration. 

Had  the  company  any  right  to  assume,  from  a  mere  knowledge 
of  the  deed,  that  its  agent  had  not  agreed  to  pay  any  additional 
consideration  ?  If  it  had,  then  the  consideration  named  in  the 
deed  is  conclusiye  and  not  merelj  prima  facie  or  presumptively  the 
whole  amount.  But  we  have  seen  that  other  and  additional  con- 
sideration may  rest  in  a  parol  promise.  Does  it  not  follow,  that 
the  company  having  given  the  agent  authority  to  make  the  pur- 
chase, such  authority  extended  to  the  amount  of  consideration  to 
be  paid  even  beyond  that  named  in  the  deed  P 

The  legal  rule  is  that  the  principal  is  not  only  liable  for  the  acts 
of  the  agent  in  the  main  transaction,  but  for  his  acts,  representa- 
tions, declarations  or  admissions  within  the  scope  of  the  authority 
confided  to  him  respecting  the  subject-matter,  if  done  or  made  at 
the  same  time  and  constituting  a  part  of  the  res  gesta.  Story 
Agency,  §  134,  and  authorities  in  note  1.  **  An  agent  may  un- 
doubtedly, within  the  scope  of  his  authority,  bind  his  principal  by 
his  agreement,  and  in  many  cases  by  his  acts."  Story  Agency,  §  136, 
and  note.  Such  agreement  or  acts  may  be  the  very  inducement  of 
the  contract  of  sale.  An  example  is  given  by  the  author  of  this 
principle,  familiar  from  its  frequent  occurrence.  Thus,  for  exam- 
ple, what  an  agent  represented  at  the  time  of  the  sale  of  a  horse, 
which  sale  was  authorized  by  his  master,  whether  it  be  a  represen- 
tation or  a  warranty  of  soundness  or  of  any  other  quality,  will  be 
binding  upon  the  master.     Story  Agency,  §  137. 

Sappose  the  master  is  not  informed  of  any  thing  but  the  sale. 
Is  he  not  bound?  ifundorff  v.  WickerslMniy  63  Penn.  St.  87.  In 
this  case  the  plaintiff  had  lent  the  defendant  a  note  at  the  request 
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and  by  the  anthority  of  the  defendant's  agent,  and  deliTered  it  to 
anch  agent  for  the  defendant,  and  at  the  time  it  was  so  delirered 
the  agent,  without  any  direct  or  special  authority  to  do  so  from  the 
defendant,  signed  a  receipt  for  his  principal,  agreeing  to  protect 
the  note  at  maturity.  The  defendant,  as  principal,  was  held  bound 
by  the  agreement,  aud  liable. 

But  again,  'Mt  a  general  rule  that  when  a  ratification  is  estab- 
lished as  to  a  part,  it  operates  as  a  confirmation  of  the  whole  of  that 
particular  transaction  of  the  agent."  So  a  debtor  cannot  have  the 
benefit  of  a  compromise  aud  release  efiFected  by  his  agent  with  his 
creditors,  without  adopting  all  the  representations  made  by  the 
agent  to  the  creditors  in  negotiating  the  same.  Ferguson  v.  Car'- 
ringUmy  9  Barn.  &  G.  59;  Corning  ▼.  Southlandy  3  Hill,  552;  and 
pther  cases  in  note  1  to  §  250,  Story  Agency.  This  principle  is  ir- 
respectiye  of  notice  to  the  principal  or  want  of  notice  as  to  some 
part  of  the  contract.  But  even  in  respect  to  notice,  notice  of  facts 
to  an  agent  is  constructive  notice  thereof  to  the  principal  himself 
when  it  arises  from  or  is  connected  with  the  subject-matter  of  his 
agency;  for  upon  general  principles  of  public  policy,  it  is  presumed 
that  the  agent  has  communicated  such  facts  to  the  principal;  and  if 
he  has  not,  still  the  principal  having  intrusted  the  agent  with  the 
particular  business,  the  other  party  has  the  right  to  deem  his  acts 
und  knowledge  obligatory  upon  the  principal.  Story  Agency,  § 
140,  and  note  1. 

In  the  application  of  these  principles,  what  was  the  subject-mat- 
ter and  the  res  gesia,  and  what  was  the  scope  of  the  agency  of  E. 
D.  Smith  in  making  the  purchase  and  taking  the  deed  of  the  plain^ 
tifF's  land  and  privileges  for  the  use  of  the  company?  Was  it  not 
the  whole  agreement  and  its  terms  and  conditions?  It  must  be 
conceded  that  Smith  had  authority  to  pay  the  tlOO  and  receive  the 
deed.  But  this  was  not  the  whole  of  the  subject-matter  of  the 
transaction  or  of  the  res  gestce,  or  the  scope  of  the  contracL  There 
was  a  promise  to  pay  more  thun  the  llOO  named  in  the  deed,  and 
which  may  be  presumed  to  have  constituted,  at  least  to  a  great  ex- 
tent, the  inducement  of  the  sale.  It  must  be  held  that  the  com- 
pany is  bound  to  pay  this  additional  consideration,  because  (1)  it 
was  a  material  part  of  the  bargain  the  agent  was  authorized  t<k 
make;  (2)  the  company  is  bound  by  the  act  or  promise  of  the  ag'ent 
within  the  scope  of  the  main  transaction  which  was  authorized  or 
ratified  by  the  company,  and  such  pron?iM>  was  a  part  of  the  r#* 
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^im  ;  (3)  the  ratifieation  of  a  part  is  a  ratifieation  of  the  whole  of 
that  partioalar  transaction  of  the  agent;  (4)  notice  to  or  knowledge 
of  facts  by  the  agent  is  constructiye  notice  thereof  to  the  principal 
himself  when  it  arises  from  or  is  connected  with  the  subject-matter 
of  the  agency,  and  it  is  presumed  that  the  agent  has  communicated 
anoh  facts  to  the  principal,  and  if  he  has  not,  the  principal  havinj^ 
intrusted  his  business  to  the  agent,  the  other  party  has  the  right 
to  deem  his  acts  and  knowledge  obligatory  upon  the  principal;  (5) 
where  a  corporation  has  received  the  benefit  of  a  contract,  it  must 
perform  its  part  of  it,  De  Oroff  ▼.  Am.  L.  T.  Co.,  21  N.  Y.  127; 
^6)  when  a  party  deals  with  a  corporation  in  good  faith,  in  respect 
to  matters  concerning  which  it  has  conferred  authority  upon  the' 
agent,  and  is  unaware  of  any  defect  of  authority  or  other  irregular- 
ity on  the  part  of  the  agent,  and  there  is  nothing  to  excite  suspi- 
cion of  such  defect  or  irregularity,  the  corporation  is  bound  by  the 
contract,  although  such  defect  or  irregularity  exist,  Oano  v.  C.  dt 
N.  W.  R.  Co.,  m  Wis.  12;  Merchant  Bank  v.  StcUe  Bank,  10 
Wall.  604;  (7)  the  company  having  accepted  the  benefit  of  the  con- 
tract, and  retained  the  property,  or  sold  it  and  received  the  pur- 
chase-money and  retained  it  as  the  fruits  of  the  contract,  it  must 
carry  out  all  the  terms  of  the  contract  and  pay  the  full  amount  of 
the  purchase-money  agreed  to  be  paid  therefor  by  its  agent.  ScoU 
v.  M.  U.  £  W.  O.  R.  Co.,  86  N.  Y.  200;  Le  Neve  v.  Le  Neve,  3 
Atk.  665. 

The  only  other  question  to  be  considered  is  whether  the  method 
adopted  by  the  Circuit  Oourt,  by  instruction  to  the  jury,  and  in  the 
admission  of  evidence,  by  apportionment  upon  the  comparative  value 
of  both  tracts  of  land  included  in  the  deed  of  the  company  to  the 
Webster  Manufacturing  Company,  was  the  proper  manner  of  ascer- 
taining the  amount  for  which  the  tract  sold  and  conveyed  by  the 
plaintiff  to  the  company  was  sold  for.  It  was  the  fault  of  the  com- 
pany that  it  sold  both  tracts  together  and  conveyed  them  by  the 
same  deed  for  a  consideration  in  gross.  This  has  made  such  an 
apportionment  absolutely  necessary.  It  cannot  be  ascertained  for 
what  the  premises  sold  by  the  plaintiff  were  sold  for  by  the  com- 
pany in  any  other  known  way.  In  such  a  case,  apportionment  is  the 
proper  method.  1  Bouv.  Law  Diet,  tit.  Apportionment.  It  is  the 
only  method  of  determining  the  amounts  which  each  of  several  par- 
ties interested  in  an  estate  shall  pay  toward  the  removal  of  an 
incumbrance  on  the  whole.     1  Washb .  Real  Prop.  96,  534.     It  is  • 
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the  only  method  of  afloertainiiig  the  damages  in  case  of  a  breach  of 
the  covenant  of  seisin  as  to  a  part  only  of  the  premises  conveyed. 
HaU  ▼.  OdUy  20  Wis.  292;  Noonan  y.  lUkg,  21  Wis.  138.  There 
is  no  more  difficulty  in  apportioning  this  excess  received  by  the  com- 
pany, between  the  plaintiff  and  Martin  and  Riches,  than  in  any 
other  apportionment.  There  is  no  mathematical  certainty  in  any 
apportionment,  for  it  depends  upon  compantive  yalnes,  bnt  it  is  as 
near  certainty  as  possible. 

This  cause  was  evidently  very  ably  tried,  and  the  rulings  of  the 
court  seem  to  have  been  deliberate  and  judicious.  We  do  not  think 
there  is  any  error  in  the  record  that  is  material,  and  the  verdict 
appears  'to  be  just  and  supported  by  the  evidence. 

By  the  Goubt. —  The  judgment  of  the  Circuit  Oourt  is  affirmed. 

JudgmmU  affifTMd. 


FuLLiB  ft  JoHvsov  IIahv.  Oo.,  LnaTKD,  y.  Babtlrt. 

00  wis.  m) 

PaUmU — juriidieUan  ^  right  ofnuuier  in  ifnmUan  €f  emplagte, 

A  State  ooart  has  Jariadietion  of  ma  aetion,  between  raeideiito  of  the  State,  ta 
enfoToe  a  oontimct  to  assign  a  patent  right  for  an  invention. 

A  mannf actnring  oompany  was  preparing  to  pnt  npon  the  market  a  new  machine. 
Ita  saperintendent,  knowing  this  intention,  ▼olontarilj  disclosed  to  the  com- 
pany a  doTiceof  his  own,  and  hj  direction  of  the  companj,  with  ito  mate- 
rials and  at  its  expense,  volnntarilj  applied  his  derice  to  the  machines  J7tfM, 
that  this  did  not  implj  an  agreement  for  the  absolnte  assignment  to  the  com- 
pany of  a  patent  for  the  derice,  bnt  implied  a  perpetual  license  to  the  com- 
pany to  apply  the  device  at  those  works,  and  sell  the  machines  anywheni 
(See  note,  p.  847.) 

^PEGIFIO  performance.     The  head-note  sufficiently  states  the 
case.     The  plaintiff  had  judgment  below. 


(5 


Bu/us  B.  Smith  and  S.  U.  Pinney,  for  appellant. 

Sievens  <&  Morris,  for  respondent 

Oassodat,  J.  The  power  to  promote  the  progress  of  soie&oe 
and  the  useful  arts,  by  securing  for  limited  times  to  inventeiB 
the  exclusiye  right  to  their  respective  discoveries,  is  vested  in  Con- 
gress.   Sec.  8,  art.  1,  Const,  of  F.  S.  They  have  enacted,  in  effect^ 
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that  aoj  person  who  has  invented  or  discovered  any  new  and  useful 
machine  or  improvement  thereof ,  not  known  or  used  by  others  before 
his  invention  or  discovery  thereof,  and  not  in  public  use  or  on  sale  for 
more  than  two  years  prior  to  his  application  unless  the  same  ia 
proved  to  have  been  abandoned,  may  obtain  a  patent  therefor^ 
Sec.  4886,  Bev.  Stat,  of  U.  S.  B^t  notwithstanding  the  fact  that 
the  right  of  the  inventor  is  thus  secured  by  act  of  Congress,  and 
the  further  fact  that  the  Circuit  Courts  of  the  United  States  have 
original  jurisdiction  of  all  suits  at  law  or  in  equity  arising  under 
the  patent  laws  of  the  United  States  (subd.  9,  §  629,  Bev.  Stat,  of 
U.  S.),  yet  the  jurisdiction  of  the  State  court  in  this  case  is  un« 
challenged  and  unchallengeable.  The  case  involves  no  question  as 
to  the  identity  of  the  inventor,  nor  as  to  the  validity  or  infringe- 
ment of  any  patent  that  has  been  or  may  be  issued  to  secure  a 
monopoly  of  the  invention.  The  action  is  based  upon  the  breach 
of  an  alleged  contract  between  parties,  both  of  whom  at  the  time 
resided  in  this  State,  to  assign  the  right  to  the  patent  for  the  in- 
vention. In  this  case  there  can  be  no  question  but  that  the  State 
court  properly  took  jurisdiction.  Nesmith  v.  Calvert^  1  Wood.  & 
M.  34;  Bartett  v.  Tilffhman,  99  U.  S.  547,  and  cases  there  cited. 
It  is  like  an  action  for  the  specific  enforcement  of  a  contract  for  the 
sale  or  lease  of  land  the  title  to  which  is  held  by  patent  from  the. 
United  States.     Id. 

Before  any  inventor  or  discoverer  can  receive  a  patent  for  his 
invention  or  discovery,  he  must  make  application  therefor  in  writ- 
ing. Section  4888,  Rev.  Stat,  of  U.  S.  The  applicant  must  make 
oath  that  he  verily  believes  himself  to  be  the  original  and  first 
inventor  or  discoverer  of  the  machine  or  improvement  for  which 
he  solicits  a  patent.  Section  4892.  The  specification  and  claim 
must  be  signed  by  the  inventor.  Section  4888.  It  stands  con- 
fessed that  the  defendant  was  the  inventor  of  the  tilting  device  in 
question.  Of  course,  every  patent,  or  any  interest  therein,  is  as- 
signable in  law  by  an  instrument  in  writing.  Section  4898.  But 
the  defendant  had  obtained  no  patent  at  the  time  this  action  was 
commenced.  Patents  may  however  be  granted  and  issued  to  the 
assignee  of  the  inventor  or  discoverer,  but  the  assignment  must 
first  be  entered  of  record  in  the  patent  office,  and  in  all  cases  of  an 
application  by  an  assignee  for  the  issue  of  a  patent,  the  application 
mast  be  made,  and  the  specification  iBworn  to,  by  the  inventor  or 
discoverer.     Section  4895. 
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Under  these  statutes  it  is  apparent  that  such  assignee  can  get  no 
patent  until  be  has  first  obtained  an  assignment  thereof  from  the 
inventor  or  discoTerer  and  complied  with  the  conditions  thus  pre-^ 
scribed.  Of  course,  neither  the  inyentor  nor  his  assignee  has  any 
exclusive  right  to  the  inrention  until  a  patent  therefor  has  been 
issued;  but  the  inchoate  right  to  such  ezclusiye  use  is  rested  in  the 
inventor  as  soon  as  the  invention  is  completed,  and  he  may  sell  and 
assign  the  same,  even  before  a  patent  therefor  has  been  issued, 
and  then  the  patent  may  issue  to  him  or  his  assignee  upon  com- 
pliance with  the  statute.  Oayler  y.  Wilder ^  10  How.  493;  Rail- 
road  Co.  V.  Trimble,  10  Wall.  379;  Hendrie  t.  SayhM,  98  U.  S.  546. 
Such  assignment  may  not  only  be  valid  as  to  an  existing  invention, 
bat  may  be  broad  enough  to  include  a  subsequent  invention. 
liailroad  Co*  y.  Trimble,  supra;  Nesmith  y.  Calvert,  1  Wood  ft  M. 
39-44;  Continental  Windmill  Co,  v.  Empire  Windmill  Co.,  4  Fish. 
Pat.  Gas.  428;  8  Blatchf.  295;  WUkene  v.  Spaford,  3  Ban.  ft  A. 
274;  Hammond  v.  M.  it  H.  0.  Co.,  92  U.  S.  724. 

It  is  here  claimed,  in  effect,  that  the  plaintiff  expended  seyerai 
thousand  dollars  in  perfecting  the  device  in  question  and  bringing 
it  into  public  use,  upon  the  faith  of  an  implied  contract  with  the 
defendant  that  he  would,  upon  completion,  assign  to  the  plaintiff' 
such  invention  and  his  right  to  letters-patent  therefor,  but  which^ 
he  refused  to  do  after  being  duly  requested.  This  suit  is  brought 
to  enforce  the  specific  performance  of  such  implied  contract.  It  is 
a  general  rule  that  equity  will  not  enforce  specific  performance 
when  there  is  an  adequate  remedy  at  law.  This  court  has  however 
aancticned  the  enforcement  of  a  specific  performance  of  an  oral  con- 
tract to  execute  a  lease,  in  a  case  where  such  adequate  remedy  was 
not  apparent.     Seaman  v.  Aschermann,  51  Wis.  678;  57  Wis.  547. 

In  Appleton  y.  Bacon,  2  Black,  699,  both  parties  claimed  title  to 
the  invention  as  the  assignee  of  the  inventor.  North.  The  suit 
was  to  restrain  Bacon,  who  had  obtained  letters-patent  for  the  in- 
yention  dated  August  10,  1858,  from  manufacturing,  using  or  (Bell- 
ing machines  embodying  the  invention,  and  for  the  surrender,  dc« 
livering  up  and  cancellation  of  the  patent,  and  for  general  relief. 
The  principal  contention  was  whether  the  inyention  was  made  by 
North  while  in  the  employment  of  Bacon  or  his  assignor,  or  subse- 
quently and  while  he  was  in  the  employment  of  the  Appletons. 
The  Supreme  Court,  reversing  the  decree  of  the  trial  court,  found,  as 
a  matter  of  fact,  that  North  made  the  invention  after  quitting  tho 
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service  of  Bacon  and  while  in  the  serrice  of  the  Appletons,  and  ao^ 
cordingly  remitted  the  canse  with  instmctions  to  enter  a  decree  for 
the  plaintiffs,  as  the  assignees  of  North,  directing  the  defendant  to 
surrender  the  patent  for  cancellation. 

In  Binney  y,  Annan,  107  Mass.  94;  s.  o.,  9  Am.  Rep.  10,  a  bill 
to  compel  the  specific  performance  of  a  contract  to  procure  a  pat- 
ent and  then  assign  it  to  the  plaintiff,  was  held  good.  The  same 
principle  has  been  repeatedly  sanctioned.  Continental  Windmill 
Co.  T.  Empire  Windmill  Co.,  supra;  Wilkens  y.  Spafford,  3  Ban. 
&  A.  274;  Andrews  y.  FiMing,  20  Fed.  Rep.  123;  Hapgood  y. 
Soeenstoek,  23  Fed.  Rep.  86. 

In  this  last  case  a  bill  for  the  specific  performance  of  a  contract 
with  the  inventor  was  maintained  against  a  sabsequent  assignee  of 
the  patent  with  notice,  and  the  Oonrt  observed  that  '^  although 
equity  does  not,  as  a  general  rule,  decree  specific  performance  of 
contracts  relating  to  personal  property,  yet  ordinarily  adequate 
compensation  in  case  of  a  breach  may  be  obtained  by  way  of  dam- 
ages at  law.  *  *  *  Agreements  for  the  assignment  of  a  patent, 
and  for  delivery  of  chattels  which  can  be  supplied  by  the  vendors 
alone,  and  for  renewals  of  leases,  are  among  those  which  will  be 
specifically  enforced."  To  the  same  effect  is  Slemmer^s  Appeal,  58 
Penn.  St.  165. 

3uch  being  the  law,  and  there  being  no  claim  in  this  case,  nor 
any  ground  for  claiming,  that  there  was  any  express  contract  on 
the  part  of  the  defendant  to  assign  to  the  plaintiff  the  inchoate 
right  to  the  invention,  the  question  recurs  whether  upon  the  facts 
stated  the  law  implies  such  a  contract. 

In  the  leading  case  of  McClurg  v.  Kingeland,  1  How.  202,  one 
Harley,  in  October,  1834,  while  in  the  employment  of  the  defend- 
ants at  their  foundry  in  Pittsburgh,  and  after  numerous  experi- 
ments made  therefor,  in  said  foundry,  wholly  at  the  expense  of  the 
defendant,  who  increased  his  wages  on  account  of  the  useful  result, 
mvented  the  improvement  patented  March  3, 1835,  upon  an  appli- 
cation made  February  17, 1835,  and  assigned  the  same  to  the  plain- 
tiffs, March  16,  1835,  in  pursuance  of  an  agreement  made  with 
them  in  the  January  before.  From  the  time  of  completing  the  in- 
vention, in  October,  1834,  until  February,  1835,  Harley  remained 
at  work  in  said  foundry  as  such  employee  of  the  defendants,  en- 
gaged in  the  manufacture  of  machines  for  them  embodying  such 

invention,  without  any  objection  or  claiming  any  compensation  for 
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such  use,  and  during  the  time  proposed  that  they  should  take  oat 
a  patent  therefor  and  purchase  his  right,  which  they  declined*  In 
that  suit^  brought  by  the  plaintiffs*  as  the  assignees  of  the  patent 
to  Harley,  against  the  defendants  for  the  infringement  of  the  same, 
it  was  held,  in  effect,  that  the  facts  stated  justified  the  presump- 
tion of  a  license  from  Harley  to  the  defendants  to  so  use  the  inven- 
tion, and  that  the  plaintiffs  took  their  assignment  subject  to  such 
license.  In  that  case  stress  was  laid  upon  section  7  of  the  act  of 
Congress  of  1839,  analogous  to  section  4899,  B.  S.  of  TJ.  S.,  which 
provides  that  "  every  person  who  purchases  of  the  inventor  or  dis- 
coverer, or  with  his  knowledge  and  consent  constructs,  any  newly 
invented  or  discovered  machine  or  other  patentable  article,  prior 
to  the  application  by  the  inventor  or  discoverer  for  a  patent,  or  who 
sells  or  uses  one  so  constructed,  shall  have  the  right  to  use,  and 
vend  to  others  to  be  used,  the  specific  thing  so  made  or  purchased, 
without  liability  therefor.^  It  was  there  said  by  the  court,  in  effect, 
that  one  of  the  objects  of  the  section  was  **  to  protect  the  person 
who  had  used  the  thing  patented,  by  having  purchased,  constructed,, 
or  made  the  machine,  etc.,  to  which  the  invention  is  applied,  from 
any  liability  to  the  patentee  or  his  assignee; ''  and  that  it  *^  puts  the 
person  who  has  had  such  prior  use  on  the  same  footing  as  if  he  had 
a  special  license  from  the  inventor  to  use  his  invention,  which  if 
given  before  the  application  for  a  patent  would  justify  the  continued 
use,  after  it  issued,  without  liability."  It  was  there  contended  that 
such  protection  was ''  confined  to  the  specific  machine,''  etc. ;  **  but,'' 
observed  the  court,  *'  we  think  that  the  law  does  not  admit  of  such 
construction,  whether  we  look  at  its  words  or  its  manifest  objects, 
when  taken  in  connection  with  former  laws  and  the  decisions  of 
this  court  in  analogous  cases."  The  court  concluded  by  saying: 
*'  We  therefore  feel  bound  to  take  the  words,  *  newly  invented  ma- 
chine, manufacture,  or  composition  of  matter,'  and  '  such  inven- 
tion,' in  the  act  of  1839,  to  mean  the  '  invention  patented/  and  the 
words  '  specific  machine '  to  refer  to  '  the  thing  as  originally  in- 
vented,' whereof  the  right  is  secured  by  patent;  but  not  any  newly- 
invented  improvement  on  a  thing  once  patented.  The  use  of  the 
invention  before  an  application  for  a  patent  must  be  the  speciBo 
improvement  then  invented  and  used  by  the  person  who  had  pur- 
chased, constructed,  or  used  the  machine  to  which  the  invention  is 
applied."  But  while  such  specific  license  may  be  inferred  from  the 
mere  construction  of  machines  embodying  the  invention  with  the 
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knowledge  and  consent  of  the  inventor,  prior  to  his  application  tot 
a  patent,  yet  this  does  not  exclude  the  acquisition  of  a  higher  and 
more  extended  right  by  contract  between  the  parties.  Such  presumpr 
tion  of  license  found  in  McClurg  y.  Kingslandy  supra,  has  frequently 
been  sanctioned  in  other  cases.  WhUing  y.  Chraves,  3  Ban.  ft  A; 
:^22;  Ghabot  y.  American  B.  H.  £  0.  Co.,  6  Fish.  Pat.  Gas.  71; 
Hapgood  y.  Hewitt,  119  U.  S.  226,  affirming  s.  a,  11  Fed.  Bep.  422; 
11  Biss.  184. 

In  the  light  of  these  authorities,  a?  well  as  reason,  it  is  safe  to 
conclude  that  upon  the  facts  stated  the  law  implied  an  agreement 
for  a  license  from  the  defendant  to  the  plaintiff  to  manufacture  per- 
petually, at  its  present  works,  machines  embodying  the  invention  in 
question,  and  to  sell  the  same  wherever  it  could  find  a  market.  The 
very  object  of  the  plaintiff  in  employing  its  workmen,  including  the 
defendant,  in  making  drawings,  patterns,  forms,  flasks,  files,  dies, 
tools,  machinery,  etc.,  and  in  expending  money  in  experimenting  with 
such  machine,  and  in  bringing  the  same  into  the  market  and  intro- 
ducing the  same  to  the  trade,  was  apparently  to  secure  a  machine 
as  good  as,  if  not  superior  to  any  other,  and  then  to  continue  the 
manufacture  and  sale  of  the  same.  All  this  must  necessarily  have 
been  in  the  contemplation  of  the  defendant  as  well  as  the  plaintiff. 
Knowing  such  purpose  he  voluntarily  disclosed  his  conception  of 
the  invention  in  question.  Knowing  such  purpose,  he,  under  the 
direction  of  the  plaintiff  and  with  itn  material  and  at  its  expense, 
voluntarily  went  to  work  to  perfect  and  construct  such  machines 
and  to  aid  in  putting  them  upon  the  market.  But  all  these  facts 
point  to  the  manufacture  by  the  plaintiff  at  its  works,  and  then  sales 
by  it.  They  do  not  clearly  and  definitely  point  to  the  inhibition  of 
such  manufacture  and  sale  by  some  one  else,  in  some  distant  State — 
as  Maine,  Texas,  or  Oregon.  A  patent  not  only  gives  a  right  to 
manufacture  and  sell,  but  secures  to  the  inventor  and  those  hav- 
ing rights  under  him  the  exclusive  monopoly  in  the  inven* 
tion.  Such  monopoly  extends  to  each  and  every  portion  of  our 
common  country.  It  excludes  all  persons  from  such  right, 
unless  they  first  acquire  it  from  the  inventor.  While  the 
facts  disclosed  are  sufficient  to  support  such  affirmative  rights 
in  the  plaintiff,  they  are  barren  of  any  thing  to  negative  all  the 
rights  of  the  defendant  as  the  inventor.  Stress  is  laid  upon  the 
fact  that  the  defendant  assigned  to  Fuller  &  Johnson  an  earlier 
patent.    It  may  be  that  he  did  so  without  knowing  his  legal  rights. 
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It  may  be  that  he  did  not  comprehend  hie  legal  right  to  the  inven* 
tion  in  question  antil  about  the  time  of  his  quitting  the  plaintifTs 
employment*  Still,  the  qneetion  presented  is  whethOT  the  facts 
disclosed  raise  an  implied  agreement  to  assign  the  patent  to  the 
plaintiff  absolntely.  This  is  not  to  be  inferred  from  the  mere 
passivity  of  the  defendant.  In  the  case  of  Whiting  t;  Oraves, 
tupra,  patents  for  a  number  of  inventions,  made  by  the  employee 
under  circamstauces  similar  to  those  here  disclosed,  were  issued  to 
his  employer,  to  whom  the  right  in  the  inventions  had  been  assigned 
by  the  employee  at  or  before  the  times  of  making  the  applications. 
Sabsequently  the  employee,  during  such  employment,  made  another 
invention,  which  before  application  for  a  patent  he  assigned  to  his 
employer  upon  a  verbal  agreement  that  the  latter  should  pay  the 
expenses  of  the  patent  for  one-half  interest  in  it,  which  he  did,  and 
obtained  a  patent  in  his  own  name,  and  then  filed  a  bill  in  equity 
against  the  defendant,  to  whom  the  employee  had  assigned  his 
equitable  interest  in  the  patent,  for  infringement;  but  it  was  held 
that  the  defendant  had  an  equitable  right  to  one-half  of  the  patent, 
which  constituted  a  good  defense.  The  mere  fact,  that  in  making 
the  invention  an  employee  uses  the  materials  of  his  employer,  and 
is  aided  by  the  services  and  suggestions  of  his  co-employees  and  his 
employer  in  perfecting  and  bringing  the  same  into  successful  U9e, 
is  insufficient  to  preclude  him  from  all  right  thereto  as  an  inventor. 
The  same  is  true  of  an  invention  conceived  wholly  by  an  employer, 
and  then  perfected  under  his  supervision  by  aid  of  the  mechanical 
skill  and  suggestions  of  his  employees.  These  propositions  are 
sanctioned  by  numerous  adjudications.  Agawam  Co.  v.  Jordan,  7 
Wall.  602,  603;  Collar  Co.  v.  Van  Dusen,  23  Wall.  583,  564; 
Blandy  v.  Orifith,  3  Fish.  Pat.  Gas.  615,  616;  King  v.  Gedneg,  1 
MacArthur,  444. 

The  difficulty  with  the  contrary  assumption  arises  from  con- 
founding the  machine  with  the  invention  it  embodies.  Of  course 
there  must  be  a  machine  which  will  operate  before  it  can  be  patented. 
That  implies  material,  workmanship  and  skill  combined.  But 
such  combination  of  itself  is  not  enough  to  secure  a  patent.  It 
must  also  embody  an  original  conception  of  a  new  and  useful 
method  of  doing  a  specific  thing.  It  is  this  conception  so 
embodied,  evolved  from  the  inventive  faculties  of  the  defendant, 
which  constituted  the  invention  in  quesHon.  The  law  gave  to  hiir. 
the  exclusive  property  in  it.     He  still  retains  it,  except  in  so  fir  fi*; 
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he  has  parted  or  agreed  to  part  with  it.  The  material,  workman* 
ship  and  skill  which  embodied  that  conception  remained  the  prop* 
erty  of  the  plaintifiF.  Bat  workmanship  and  skill  are  both  the 
result  of  instruction,  experience  and  knowledge.  They  are  acquired 
by  being  learned.  They  may  aid  and  stimulate  inyention,  but  are 
no  part  of  it  An  inyention,  to  be  patentable,  must  not  only  orig- 
inate with  the  inventor,  but  must  be  new  and  useful. 

The  question  remains  whether  the  plaintiff,  as  such  licensee,  is 
entitled  to  any  relief  in  this  action.  In  the  very  recent  case  of 
Hapgood  v.  Hewitt,  suproj  the  bill  of  complaint  was  substantially 
like  the  one  at  bar,  except  as  hereinafter  mentioned,  and  sought  to 
compel  an  assignment  of  a  patent  by  the  employee  to  the  succes* 
sors  of  the  employer.  A  demurrer  thereto  for  want  of  equity  was 
sustained,  and  thereupon  a  decree  was  entered  dismissing  the  bill, 
and  the  same  has  just  been  affirmed  by  the  unanimous  opinion  of 
the  Supreme  Court  of  the  United  States.  It  was  there  held  that 
Hewitt,  as  such  employee,  took  the  legal  title  to  the  patent  in  his 
own  right  and  not  as  trustee  for  his  employer,  and  that  the  latter 
at  most  had  a  mere  license  to  manufacture;  that  as  such  license 
would  be  a  perfect  defense  to  an  action  at  law  for  the  infringement 
of  the  patent,  relief  in  equity  was  properly  denied  and  the  bill 
properly  dismissed.  To  the  same  effect  is  the  case  of  Joliet  Manuf. 
Go,  ▼.  Dice,  105  111.  649.  The  case  of  Hapgood  ▼.  Hewitt  is  how- 
ever distinguishable  from  the  one  at  bar  in  the  following  particu- 
lars :  At  the  time  of  making  the  invention,  Hewitt  was  in  the  em- 
ployment of  ''  Hapgood  &  Go.,^'  then  a  Missouri  corporation.  After 
the  dissolution  of  that  corporation  the  suit  was  commenced  by  the 
trustees  of  that  dissolved  Missouri  corporation,  and  the  **  Hapgood 
Plow  Company,"  an  Illinois  corporation,  as  its  successor,  against 
Hewitt,  and  it  was  held  that  such  a  license  was  not  assignable,  and 
that  as  the  employer  corporation  had  dissolved  and  its  stockholders 
had  formed  a  new  corporation  under  the  laws  of  a  different  State, 
the  new  corporation  acquired  no  right  under  the  alleged  assign- 
ment  to  it.  Such  being  the  character  of  the  complainants  and  the 
holding  of  the  court,  the  question  was  not  involvt^  as  to  whether 
the  employer  of  the  inventor,  as  such  licensee,  might  have  main- 
tained an  action  to  enforce  the  specific  performance  of  such  agree- 
ment to  license. 

In  WilkejMV.  Spnfford,  3  Ban.  &  A.  274,  the  employer  contracted 
ior  the  exclusive  benefit  of  the  employee's  inventive  faculties  and 
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iuTentioDS  doring  his  term  of  service,  and  an  exclasiTe  license  for 
the  use  of  the  machines  daring  the  existence  of  the  patents  and 
any  extensions,  renewals  or  reissues  of  the  same,  was  decreed.  In 
Hapgood  v.  Rosenatoch^  supra,  the  court,  in  speaking  of  the  general 
rule  of  refusing  equitable  relief  when  there  was  an  adequate  rem- 
edy at  law,  observed  :  ^'  It  is  apparent  that  such  consideration  can- 
not apply  to  an  agreement  like  the  present,  because  from  the  nature 
of  the  subject-matter,  it  would  be  impossible  in  many  cases  to  as- 
certain the  damages  which  licensees  might  sustain  by  reason  of 
being  deprived  of  their  rights  to  use  an  invention ; "  and  accord- 
ingly a  purchaser  of  the  patent  was  restrained  from  violating  the 
terms  of  the  agreement  for  the  license.  In  Slemmer^s  Appeal,  58 
Penn.  St  155,  the  action  was  brought  by  three  of  the  partners 
against  the  other,  who  was  the  inventor,  to  compel  an  assignment 
of  the  patent  obtained  4)y  the  latter  for  his  invention  used  by  the 
firm,  and  made  by  him  as  a  member  of  the  firm  and  while  engaged 
in  the  business  of  the  firm.  The  trial  court  held  that  the  patent 
belonged  to  the  firm,  and  decreed  accordingly.  Although  such 
decree  was  reversed,  on  the  ground  that  the  defendant,  as  the  in- 
ventor, was  the  lawful  owner  of  the  patent  in  his  own  right,  and 
the  firm  only  entitled  to  a  license  to  use  the  invention,  yet  it  was 
hold  that  the  plaintiffs  were  jointly  and  severally  entitled  to  such 
license,  and  the  same  was  decreed  accordingly.  Sach  ruling  seems 
to  have  been  eminently  just.  There  can  be  no  other  adequate  rem* 
edy  in  a  case  like  this. 

The  complaint  is  criticised  mainly  on  the  ground  that  it  states 
the  evidence  instead  of  alleging  the  facts.  Such  objection  is  not 
available  on  demurrer  ore  tenus,  especially  where,  as  here,  the  sub- 
stance of  the  evidence  is  stated  in  the  complaint,  and  then  more 
fully  proved  upon  the  trial. 

By  the  Court. —  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  render  judgment  in 
favor  of  the  plain tifF  and  against  the  defendant  to  the  effect  that 
the  latter  execute  and  deliver  to  the  former  a  license  to  manufac- 
ture machines  embodying  the  invention  in  question  at  its  present 
works,  perpetually,  and  to  sell  the  same  anywhere  in  the  market, 
free  and  clear  from  any  and  all  liability  for  any  fee,  royalty  or  other- 
wise, for  or  on  account  of  any  patent  which  has  been  or  may  here- 
after be  granted  for  said  invention ;  and  in  case  of  failure  to  so 
execute  such  license  within  a  time  to  be  named,  then  that  such 
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jadgment  stand  as  and  for  such  license  and  to  have  that  effect;  and 
for  any  other  and  fnrther  proceedings  deemed  necessary  to  make 
aach  judgment  effectnal. 
CoLBy  0.  J.t  took  no  part 

NoTB  BT  TJSE  BsFOBTKR.— The  following  is  an  abstTact  of  Hapgood  t. 
ff&wiU,  dted  aboTe: 

An  emplojee  under  a  contract  to  devise  and  make  improvements  in  and  get 
ap  and  perfect  plows  for  his  employer,  a  manufacturer  of  plows,  engaged  in 
that  work,  and  at  his  employer's  expense,  and  with  his  material,  and  the  aid 
of  his  workmen,  devised  a  plow  which  his  employer  thereupon  manufactured. 
Subsequently  the  employment  ceased,  and  the  employee  took  oat  a  patent  for 
his  invention.  HM,  that  the  employee  was  not  a  trustee  of  the  title  of  the 
patent  for  his  employer,  who  had,  at  most,  a  mere  license  to  manufacture. 
The  Circuit  Court  cases  referred  to  do  not  support  the  plaintiffs*  suit.  In  Gint- 
Hnental  Wlnd-miU  Co,  v.  Empire  Wind-mUl  Co.,  8  Blatchf.  295,  there  was  an 
agreement  that  the  employee  should  receive  $500  for  any  patentable  improve- 
ment he  might  make.  In  WhUing  v.  Orcnei,  d  Ban.  ft  A.  222,  it  was  held 
that  an  employment  to  invent  machinery  for  use  in  a  particular  factory  would 
operate  as  a  license  to  the  employer  to  use  the  machinery  invented,  but  would 
not  confer  on  the  employer  any  legal  title  to  the  invention;  or  to  a  patent  for 
it.  In  WUkens  v.  Spafford,  8  Ban.  &  A.  274,  the  contract  was  that  the  em- 
ployer should  have  the  exclusive  benefit  of  the  inventive  faculties  of  the 
employee,  and  of  such  invention  as  he  should  make  during  the  term  of  service. 
Whatever  license  resulted  to  the  Missouri  corporation  from  the  facts  of  the 
case,  to  use  the  invention,  was  one  confined  to  that  corporation,  and  not  as- 
signable by  it.  Iroy  Iron  d  NaU  Factory  v.  Coming,  14  How.  198,  216; 
(Hioer  V.  Bwmford  Chemical  Works,  109  U.  S.  75,  82.  The  Missouri  corpora- 
tion  was  dissolved.  Its  stockholders  organized  a  new  corporation  under  the 
laws  of  Ulinois,  which  may  naturally  have  succeeded  to  the  business  of  the 
prior  corporation;  but  the  express  averment  of  the  bill  is  that  it  took,  by  as> 
signment,  the  rights  it  claims  in  this  suit  Those  rights,  so  far  as  any  tiUe  t» 
the  invention  or  patent  is  concerned,  never  existed  in  the  assignor.  As  to  anj 
implied  license  to  the  assignor,  it  oould  not  pass  to  the  assignees. 
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WaUr  and  wUer-eawrte  —  namgdble  rioer — cbttrmcUon  sdded  ^  aibttmeUd 

Hream, 

When  a  stream  has  long  been  rendered  annaTigable  hj  dame  and  bridges,  the 
erection  of  a  boilding  in  it  at  that  p<^t,  which  of  itself  would  not  materlsllj 
obstruct  nsTigation,  may  not  be  restrained  at  the  suit  of  the  poblie. 


B 


ILL  for  injunction.    The  opinion  states  the  oase.    The  in- 
junction was  denied  below. 


A.  A.  Jitckson,  William  Ruger^  FetherSp  Jeffris  d  SmUk,  and  the 
attorney-general,  for  appellant. 

Edward  Jf.  Hyzer,  for  respondent 

Obtok,  J.  This  is  a  bill  or  information  of  the  attorney-general 
against  the  defendant  praying  for  an  injunction  to  restrain  him 
from  driYing  piles  within  the  channel  and  low-water  mark  of  Rock 
river,  within  the  city  of  JamesvUley  as  a  foundation  for  the  con- 
struction thereon  of  a  large  building  forty  by  one  hundred  feet, 
which  he  threatens,  and  which  when  so  constructed,  and  the  inter- 
ruption of  said  river  for  the  purpose  of  navigation  caused  thereby, 
**  will  cause  great  public  inconvenience,  mischief  and  damage/'  and 
*'  interrupt  and  prevent  the  free  use  and  enjoyment  of  the  waters 
of  said  river  for  the  purpose  of  navigation,  and  will  cause  great, 
irreparable  and  permanent  injury  in  that  regard."  It  is  alleged 
that  ''said  river  is  navigable  in  fact  for  steamboats,  barges,  timber, 
lumber,  rafts  and  other  water-craft,  and  for  the  purpose  of  floating 
productions  and  manufactured  articles  to  market,  and  for  the 
people  of  the  county  to  travel  upon  for  profit  or  pleasure,  and  is  so 
navigable  in  said  county  and  city  at  the  particular  place  "  where 
the  defendant  threatens  to  erect  said  building  therein,  and  that  the 
defendant  has  no  lawful  authority  to  erect  said  building  in  such 
place.  A  preliminary  injunction  was  granted  by  a  court  commis- 
sioner on  said  complaint  and  affidavits  in  support  thereof,  which  on 
answer  and  affidavits  in  support  thereof  was  dissolved  by  the  Cir- 
cuit Court,  and  from  the  order  dissolving  the  same  this  appeal  is 
taken. 
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It  appears  that  the  building  so  threatened  to  be  constructed  will 
occupy  that  portion  of  a  lot  in  the  city  of  Jamesville,  within  said 
riYer^  belonging  to  said  defendant  by  conveyance  of  the  owner  of 
the  lot,  and  situated  between  two  bridges  over  said  river,  built  upon 
piles,  and  without  draw  or  swing  and  within  forty  rods  of  each 
other,  and  in  the  vicinity  of  a  building  in  the  center  of  said  river; 
that  dams  and  bridges  span  said  river  within  said  city  in  many 
places,  which  prevent  the  use  of  said  river  for  navigation,  and 
many  buildings  have  been  built  out  into  said  river  from  adjacent 
lots,  by  the  owners  thereof,  and  that  such  obstructions  have  existed 
for  a  great  many  years,  and  that  practically  and  in  fact  said  river 
has  not  been  and  could  not  be  used  for  navigation,  and  that  there 
has  been  no  necessity  or  need  for  such  a  use  of  said  river  during  a 
very  long  time  past,  and  that  the  construction  of  said  building 
would  not  materially  obstruct  or  abridge  such  use  if  required, 
because  a  sufficient  channel  and  space  of  said  river  would  thereafter 
remain  for  such  purpose.  It  does  not  appear  that  the  public  or  any 
one  needs  or  requires,  or  that  any  exigency  demands  the  use  of 
said  river  within  said  city  for  the  legitimate  purposes  of  navigation 
at  this  time.  , 

These  facts,  which  sufficiently  appear  in  the  record,  would  seem 
to  negative  the  allegations  of  the  complaint  that  said  building  would 
''cause  great  public  inconvenience,  mischief  and  damage,'^  and 
'*  great,  irreparable  and  permanent  injury,''  by  the  interruption  of 
the  navigation  of  said  river.  Outside  the  record,  we  may  take 
judicial  knowledge  that  said  river,  for  a  great  many  years,  within 
cities  and  villages  and  in  other  places,  has  been  obstructed  by  mill- 
dams,  bridges  and  buildings,  in  a  similar  manner,  through  this 
State  and  the  State  of  Illinois,  and  that  said  river  has  not  been 
practically  and  in  fact  navigable  or  used,  needed  or  required  for 
navigation  in  the  way  of  transportation  or  travel.  This  being  the 
condition  of  Bock  river  within  the  city  of  Janesville  and  elsewhere, 
was  it  an  abuse  of  discretion  for  the  Circuit  Court  to  dissolve  th» 
injunction?  Perhaps  the  question  should  be  broader  than  this,  in 
order  to  settle,  for  the  time  and  under  the  present  conditions,  the 
question  whether  an  injunction  at  the  suit  of  the  attorney-general 
ought  to  have  been  granted  or  continued  in  such  a  case. 

The  legal  proposition  made  and  urged  with  great  learning  and 
ability  by  the  learned  counsel  of  the  appellant,  in  respect  to  the 
navigability  of  Bock  river,  as  far  as  the  ordinance  of  1787,  the  Con* 
Voi.LX  — 107 
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8titution,  and  many  laws  of  the  State  can  make  it  so,  is  incontro- 
vertible, and  this  court  is  bound  to  take  judicial  knowledge  that  it 
is  a  nayigable  stream  and  public  river  of  this  State;  and  that  it  is 
unlawful  to  obstruct  it  there  can  be  no  question.  The  public  and 
all  persons  have  the  right  to  its  free  and  unobstructed  use  for  the 
purposes  of  navigation  at  all  times  and  under  all  circumstances. 
There  was  a  time,  in  the  early  settlement  of  the  country  bordering 
on  this  river,  when  it  was  practically  and  in  fact  navigable,  and 
actually  used  to  a  limited  extent  for  the  floating  of  logs,  and  per- 
haps for  small  boats  and  barges.  But  since  that  region  has  been 
denuded  of  its  forests,  and  other  and  better  means  for  transporta- 
tion have  come  into  use,  such  practical  use  of  the  river  has  been 
entirely  abandoned,  and  its  waters  have  been  exclusively  used  by 
riparian  proprietors  and  for  hydraulic  purposes,  and  it  has  been 
spanned  by  highway  and  railway  bridges  and  mill-dams  in  near 
proximity  with  each  other  throughout  its  entire  course.  We  shall 
see  that  these  considerations  and  conditions  cannot  be  ignored  in  a 
case  like  the  present  one,  where  a  court  of  equity  is  asked  by  the 
attorney-general,  on  behalf  of  the  public,  for  an  injunction  to  re- 
strain a  single  encroachment  upon  the  waters  of  this  river,  which 
at  most  will  not  much  increase  the  obstructions  which  have  for  a 
long  time  existed  to  its  technical  and  legal  navigability. 

In  this  State,  at  least,  there  is  no  such  thing  as  purpresture,  even 
in  connection  with  its  navigable  waters,  where  the  owner's  title  to 
the  adjacent  banks  extends  to  the  center  of  the  stream  as  he  is  in 
most  respects  a  riparian  proprietor.  Such  an  owner  may  use  his 
marginal  land  in  his  own  way,  so  that  he  does  not  obstruct,  impede, 
or  abridge  the  navigability  of  the  river.  His  right  is  only  subordi- 
nate to  such  public  use.  This  has  been  so  often  decided  by  this 
court  that  the  cases  need  not  be  cited.  Such  is  not  the  common  law, 
or  the  law  of  many  of  the  States.  Purpresture  is  based  upon  the 
title  of  the  sovereign  or  of  the  State  to  the  land  or  soil  between  high 
and  low-water  mark  of  navigable  waters,  and  was  good  cause  for  an 
injunction  even  when  the  encroachment  was  not  a  nuisance  pw  se 
or  by  reason  of  obstructing  navigation.  2  Story  Eq.  Jur.,  §  922; 
BlundeU  v.  Catierdll,  5  Barn.  &  Aid.  268;  Atlometf-OBneral  v. 
Johnson,  2  Wils.  Gh«  101;  People  v.  81.  Louis,  5  Gilm.  867;  Houck 
Rivers,  §§  300-^10;  Ang.  Water-courses,  §  546.  If  the  act  was  a 
purpresture,  it  was  liable  to  be  abated  or  restrained  in  equity  as  an 
invasion  of  the  pro()erty  of  the  crown  or  of  the  State.  1  High  Inj., 
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§  760.  In  this  case  then  an  injunction  oonid  not  have  been  granted 
on  that  ground,  for  the  defendant  had  the  right  to  use  the  shore  as 
a  riparian  proprietor,  if  he  did  not  thereby  obstruct,  impede  or 
abridge  the  navigability  of  the  river.  It  was  only  on  the  ground 
that  it  threatened  to  be  a  public  nuisance  for  that  reason  that  it 
could  be  enjoined. 

It  seems  that  there  have  always  been  great  doubts  as  to  the 
interference  by  a  court  of  equity  to  grant  an  injunction  against  a 
threatened  public  nuisance.  Aug.  Water-courses,  §  566;  Attorney* 
Oeneral  ▼.  Railroad  S  Tranep.  Co,^  3  N.  J.  Eq.  136.  It  is  in  cases 
of  public  nuisances  requiring  immeidiate  suppression  that  the  Chan- 
cery Courts  of  the  United  States  have  jurisdiction.  Georgetown  y. 
Canal  Co.,  12  Pet  91;  Rowe  y.  Oranite  Bridge  Corp.,  21  Pick.  344. 
In  other  cases  courts  of  law  should  be  appealed  to  when  the  facts 
can  be  passed  upon  by  a  jury.  The  jurisdiction  of  a  court  of 
equity  to  restrain  public  nuisances  at  the  suit  of  the  attorney-gen- 
eral is  one  of  great  delicacy  and  should  not  be  exercised  except  to 
arrest  irreparable  injury.  Ang.  Highw.,  §  280.  When  the  public 
owns  not  only  the  easement  but  the  soil  of  rivers,  and  the  nuisance 
is  also  a  purpresture,  this  equitable  relief  will  meet  with  greater 
favor.  Ang.  Highw.,  §  282.  But  even  then  the  threatened  nuis- 
ance should  be  such  as  may  injuriously  affect  or  endanger  the  pub- 
lic interest  Attorney- Genend  v.  Cohoee  Co.,  6  Paige,  133.  '^To 
warrrant  an  injunction  against  a  public  nuisance,  it  must  clearly 
appear  that  it  is  such  in  fact;  and  if  be  doubtful  the  relief  will  not 
be  granted,  and  the  question  as  to  the  existence  of  the  huisanoe 
should  be  determined  by  a  jury  before  it  is  granted.  Attorney- 
Oeneral  v.  Cleaver,  18  Ves.  217.  A  nuisance  has  been  defined  by 
this  court  to  be  '^  something  which  works  hurt,  inconvenience  or 
damage.''  Douglass  v.  State^  4  Wis.  387.  ''Any  act  or  obstruc- 
tion which  unnecessarily  incommodes  or  impedes  the  lawful  use  of 
a  highway  by  the  public  is  a  nuisance.''  Ang.  Highw.^§  223. 
''Where  the  injury  complained  of  is  notj^r  se  a  nuisance,  but  may 
or  not  become  so  according  to  circumstances,  and  when  it  is  uncer- 
tain, indefinite  or  contingent,  or  productive  of  only  possible  injury, 
equity  will  not  interfere."  1  High  Inj.,  §  742,  and  cases  dted 
in  note  4. 

The  nuisance  does  not  consist  in  obstructing  the  river,  but  in 
obstructing  the  use  ef  the  river  as  a  navigable  stream  by  the  public. 
The  defendant  may  have  no  right  whatever  to  erect  a  building  in 
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it  that  may  obstnict  the  navigation  of  Rock  riTer,  and  by  doing  so 
he  may  be  technieklly  gailty  of  a  pablic  wrong.  Bat  that  is  not 
the  question.  Where  is  the  immediate  hurt,  injury,  inconyenience 
or  peril  of  the  pablio  in  this  threatened  constraotion,  that  a  court 
of  equity  should  be  called  upon  to  exercise  this  extraordinary  and 
questionable  jurisdiction  to  enjoin  it  ?  If  completed  as  threatened, 
the  public  may  not  for  many  years,  and  probably  never,  suffer  any 
injury  or  inconvenience  from  it.  The  river  has  not  been  navigable 
in  fact,  or  navigated  or  used  or  needed  for  such  purpose,  for  many 
years,  and  probably  never  will  be  again.  The  wrong  and  injury  to 
the  public,  if  any,  are  merely  technical  and  nominal.  Courts  of 
Chancery  should. not  be  called  upon  to  exercise  this  high  jurisdic- 
tion in  a  case  where  it  is  needless  and  useless  and  a  mere  idle  cere* 
mony.  Oui  bono  t  In  order  to  have  the  character  of  navigability, 
this  river  should  be  navigable  in  fact,  or  navigable  to  some  purpose 
useful  to  trade  or  agriculture,  and  must  be  generally  or  commonly 
useful  for  such  purpose,  if  courts  are  called  upon  to  interfere  to 
pi^tect  its  navigability.  Ang.  Water-courses,  g  544,  and  cases  cited 
in  note  2. 

'  In  Attorney- Oeneral  v.  Railroad  dt  Trans.  Oo.,  supra,  an  injunc- 
tion was  denied,  although  the  information  charged  ^'that  great 
mischief  and  irreparable  injury  would  ensue  to  the  public  by  the 
erection  of  the  bridge. '^  Very  similar  allegations  are  made  in  this 
information,  which  however  wiere  negatived  by  the  facts. 

In  1  High  Inj.,  §  770,  it  is  said  in  the  text :  ''The  only  ground 
upon  which  the  obstruction  of  a  navigable  creek  can  be  enjoined 
is  the  hindrance  to  navigation;  and  where  the  stream  is  not  in 
fact  navigated  and  has  not  been  for  many  years,  the  injunction  will 
be  denied.**  * 

The  case  cited  to  this  text  is  Oilbert  v.  Morris  Canal  A  Banking- 
Go.,  8  N.  J.  Eq.  405.  This  case  is  very  much  in  point.  Mill 
creek  is  a  tide  river  and  empties  into  the  bay  of  New  York,  and 
in  its  natural  state  was  navigable  for  lighters  and  vessels  of  fifty 
tons  burden  quite  a  distance  up  into  New  Jersey,  and  had  publio  * 
wharves  or  landings  thereon.  But  for  many  years  it  had  not  been 
uied  for  navigation,  and  bridges  without  draws  had  been  built  across 
it,  and  railroad  embankments  had  filled  it  up  in  some  places.  The 
defendant  threatened  to  make  a  canal  across  it,  wd  the  plaintiffs 
prayed  for  an  injunction,  on  the  ground  that  said  canal  would  be 
a' public  nuisance  by  obstructing  a  navigable  stream  whet*e  the  tide 
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ebbed  and  flowed.  The  language  of  the  opinion  of  the  chancellor 
is  BO  appropriate  that  I  n^ay  be  allowed, to  make  a  copious  quotation 
of  it:  ''The  creek  is  large  enough  in  width  and  depth  of  water, 
for  useful  purposes  of  navigation,  if  anysuch  navigation  were  wanted^ 
or  would,  with  the  present  means  of  communication  with  New 
York,  be  ever  used  •  *  *  I  cannot  say  that  the  shutting  up 
m  the  creek  would  be  a  public  nuisance,  as  obstructing  public  navi- 
gation; and  this  is  the  only  ground  on  which  this  court  could  inter- 
pose. An  individual  may  come  into  this  court,  if  he  is  about  to  be 
injured  by  the  creation  of  a  public  nuisance  tor  an  injunction;  but 
in  this  case  it  is  evident  that  the  public  do  not  and  would  not  use 
this  creek  for  the  purposes  of  navigation.  There  is  a  bridge  over 
this  creek  without  a  draw,  and  has  been  for  eleven  years,  and  the 
public  have  taken  no  step  to  open  it  for  navigation.''  This  is  the 
only  case  of  similar  facts  I  have  been  able  to  find,  and  probably  is 
the  only  one  that  has  come  before  the  courts. 
.  It  is  not  probable  that  any  one,  much  less  the  attorney-general, 
would  concern  himself  about  a  stream  which  has  been  so  long  aban- 
doned  for  all  purposes  of  navigation,  and  completely  obstructed  in 
80  many  places,  and  not  needed  or  used  for  such  purposes,  and 
iieither  the  public  nor  individuals  have  suffered  any  injury  or  in- 
convenience thereby.  When  any  one  in  good  faith  shall  have  the 
means  of  using  this  river  for  the  legitimate  purposes  of  navigation, 
and  shall'desire  to  use  the  same  for  such  purposes,  it  will  be  time 
enough  for  him  or  the  attorney-general  to  complain;  and  the  courts 
of  law  will  afford,  in  such  an  exigency,  an  ample  remedy.  In  the 
above  case  the  stream  was  a  tide  river,  and  there  was  no  more  ques- 
tion of  its  being  a  navigable  stream  in  the  eye  of  the  law  than  in  the 
oase  of  Bock  river,  and  it  had  not  been  closed  up  by  obstructionis, 
and  not  used  or  needed  for  purposes  of  navigation,  more  than  half 
the  length  of  time.  .  This  therefore  is  much  the  stronger  case  for 
a  denial  of  equitable  relief. 

We  do  not  think  that  the  Circuit  Court  abused  its  discretion  in 
dissolving  the  injunction,  and  are  inclined  to  hold  that  the  informa- 
tion and  the  facts  do  not  make  a  proper  case  for  an  injunction  at 
the  suit  of  the  attorney-general. 

By  the  Court. —  The  order  of  the  Circuit  Court  is  aflftrmed. 

Judgment  affirmed. 
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NegUgenee^^pond  an  priwUe  pr&miie$ — it^fiint  Pmpamer. 

The  owner  of  a  city  lot  Ib  not  liable  for  the  death  of  a  child  who  ftdla  into  aa 
onfenced  pond  on  his  lot»  it  not  being  so  near  the  street  as  to  be  dangerous 
to  passers.* 

ACTION  for  death  of  intestate  by  negligence.    The  opinion 
states  the  case.    The  defendant  had  judgment  below  on 
demurrer. 

J.  Cohman,  for  appellant. 

Johnson,  Bieibrock  A  Halsoy,  for  respondent. 

« 

Cole,  0.  J.  We  think  the  demurrer  in  this  case  was  properly 
sustained,  for  the  reason  that  the  complaint  shows  no  actionable 
negligence  on  the  part  of  the  defendant  The  complaint  states 
that  the  defendant  was  the  owner  of  and  in  the  possession  of  a  lot  in 
the  city  of  Milwaukee^  situated  on  the  north-east  comer  of  Hubbard 
and  Lloyd  streets;  that  the  lot  was  in  a  thickly  settled  and  popu- 
lous part  of  the  city,  and  was  not  inclosed  by  fence  either  in  front 
thereof  between  it  and  Hubbard  street,  or  on  the  side  between  it 
and  Lloyd  street,  but  that  the  lot  was  yacant  and  open,  so  that  the 
public  had  free  and  unobstructed  access  thereto  from  both  Hubbard 
and  Lloyd  streets;  that  for  a  long  time  prior  to  the  6th  of  Septem- 
ber, 1885,  there  had  been  upon  the  lot  a  deep  and  dangerous  hole 
or  excavation,  partially  filled  with  water,  making  a  pond  which 
covered  about  the  entire  surface;  that  the  water  of  the  pond  was 
roily,  so  that  its  depth  could  not  be  ascertained  except  by  measure- 
ment, but  that  in  places  it  was  of  the  depth  of  nine  feet,  so  that 
the  pond  was  dangerous  to  the  lives  of  children  who  might  be  at- 
tracted thereto  for  amusement  or  otherwise;  that  the  defendant, 
well  knowing  that  the  pond  was  dangerous  to  the  lives  of  children 
residing  in  the  vicinity  of  the  same,  wrongfully,  negligently  and 
carelessly  permitted  it  to  remain  unguarded  by  fence  or  barncade, 
and  the  plaintiffs  son,  a  lad  about  nine  years  of  age,  '^  while  play- 

•See  Schmidt  v.  KaMa$  OUy  JHit.  Co.  (90  Mo.  284);  69  Am.  Rep.  16»  and 
note,  23. 
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ing  apon  and  aboat  said  pond  of  water,  being  indaced  thereto  by 
leason  of  the  unguarded  and  unprotected  condition  of  said  hole 
as  aforesaid,  fell  and  was  precipitated  into  the  same  and  was 
drowned/* 

It  will  be  observed  that  it  is  not  alleged  that  the  pond  was  so 
near  the  highway  as  to  make  it  unsafe  for  passengers  going  along 
the  street  or  sidewallc;  and  no  averment  that  the  boy  when  he  fell 
into  the  pond  was  passing  along  the  street  or  sidewalk.  On  the 
contraiy,  it  is  stated  that  the  boy  was  playing  upon  and  around  the 
pond  when  he  was  precipitated  into  the  water  and  drowned.  So 
the  single  question  presented  is:  Was  it  the  duty  of  the  defendant 
to  fence  or  guard  this  hole  or  excavation  on  his  lot  (which  it  does 
not  appear  he  made  or  caused  to  be  made)  where  surface  water  col- 
lected, in  order  to  secure  the  safety  of  strangers,  young  or  old,  who 
might  go  upon  or  about  the  pond  for  play  or  curiosity? 

If  the  defendant  was  bound  to  so  fence  or  guard  the  pond,  upon 
what  principle  or  ground  does  this  obligation  rest?  There  can  be 
no  liability  unless  it  was  his  duty  to  fence  the  pond.  It  surely  is 
not  the  duty  of  an  owner  to  guard  or  fence  every  dangerous  hole  or 
I)ond  or  stream  of  water  on  his  premises,  for  the  protection  of  per- 
sons going  upon  his  land  who  had  no  right  to  go  there.  No  such 
rule  of  law  is  laid  down  in  the  books,  and  it  would  be  most  un- 
reasonable to  so  hold.  A  learned  author  states  the  doctrine  in 
these  words:  ^'  An  owner  of  land  is  under  no  obligation  to  fence  an 
excavation  on  his  land,  unless  it  is  so  near  the  highway  as  to 
amount  to  a  public  nuisance;  and  if  persons  or  animals  are  killed 
or  injured  in  consequence  of  his  failing  to  do  so,  no  damages  can 
be  recovered.  A  qualification  of  this  rule  is  that  when  the  owner 
of  land,  expressly  or  by  implication,  invites  a  person  to  come  upon 
it  he  will  be  liable  for  damages  if  he  permit  any  thing  in  the  nature 
of  a  snare  to  exist  thereon  which  results  in  injury  to  such  person, 
the  latter  being  at  the  time  in  the  exercise  of  ordinary  care.  If 
however  he  gives  a  bare  license  or  permission  to  cross  his  premises, 
the  licensee  takes  the  risk  of  accidents  in  using  the  premises  in  the 
condition  in  which  they  are.''  1  Thomp.  Neg.  361.  Among  other 
authorities  cited  by  the  author  to  sustain  this  doctrine  of  the  text 
is  HardcasiU  v.  South  TarksMre  R.  Co.^  4  Hurl.  &  N.  67,  where 
PoLLOOS,  G.  B.,  uses  this  language:  ''When  an  excavation  is  made 
adjoining  to  a  public  way,  so  that  a  person  walking  upon  it  might, 
by  making  a  false  step  or  being  affected  with  sudden  giddiness,  oi 
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in  the  case  of  a  horse  or  carriage  way,  might,  by  a  sadden  starting 
of  the  horse,  be  thrown  into  the  excavation,  it  is  reasonable  that 
the  person  making  such  excayation  should  be  liable  for  the  conae- 
qnences;  bat  when  the  excavation  is  made  at  some  distance  from 
the  way,  and  the  person  falling  into  it  woald  be  a  trespasser  upon 
the  defendant's  land  before  he  reached  it,  the  case  seems  to  as  to  be 
different.  We  do  not  see  where  the  liability  is  to  stop.  A  man 
getting  off  a  road  in  a  dark  night,  and  losing  his  way,  may  wander 
to  any  extent,  and  if  the  question  be  for  the  jury  no  one  could  tell 
whether  he  was  liable  for  the  consequences  of  his  act  upon  his  own 
land  or  not.  We  think  that  the  proper  and  true  test  of  legal  lia- 
bility is  whether  the  excavation  be  substantially  adjoining  the  way, 
and  it  would  be  very  dangerous  if  it  were  otherwise,  if  in  eveiy 
case  it  was  to  be  left  as  a  fact  to  the  jary  whether  the  excavation 
was  sufficiently  near  to  the  highway  to  be  dangeroos.^  See  Hoiit^ 
sell  T.  Smyth,  7  C.  B.  (N.  S.)  731. 

This  question  is  very  fully  discussed  in  Hargreaves  v.  Deacon,  25 
Mich.  1,  and  Oramlich  v.  Wural,  86  Penn.  St  74;  s.  C,  27  Am. 
Bep.  684.  In  Hargreaves  v.  Deacon,  the  plaintiff,  as  administrator, 
sought  to  recover  damages  for  the  death  of  a  son,  a  child  of  tender 
years,  who  was  killed  by  falling  into  a  cistern  which  had  been  left 
uncovered  on  premises  not  immediately  adjoining  the  highway. 
After  a  learned  and  able  examination  of  many  cases,  Mr.  Justice 
Oampbell  finds  no  support  to  any  doctrine  which  would  aathorize 
a  recovery.  The  cistern,  he  says, ''  was  made,  as  is  customary,  with 
its  top  substantially  on  a  level  with  the  earth  around  it,  and  as  is 
usual  where  reservoirs,  vaults,  sewer  openings,  and  the  like  are 
made  where  there  is  much  occasion  for  passage,  and  where  an  ele- 
vation might  be  inconvenient.  Such  openings  require  for  safety  a 
cover  which  will  bear  such  pressure  as  is  likely  to  be  brought  upon 
it  and  keep  passengers  from  falling  in.  If  in  a  highway  or  side- 
walk, the  duty  of  protection  extends  to  all  persons  who  have  a  legal 
right  to  go  there,  or  in  other  words,  to  the  whole  public,  and  it 
depends  on  that  right.  If  on  private  property,  not  open  of  right 
to  the  public,  it  applies  less  generally,  and  only  to  those  who  have 
a  legal  right  to  be  there  and  to  claim  the  care  of  the  occupant  for 
their  security,  while  on  the  premises,  against  negligence,  or  to 
those  who  are  directly  injured  by  some  positive  act  involving  more 
than  passive  negligence.  Oases  are  quite  numerous  in  which  the 
tame  questions  have  arisen  which  arise  in  this  case,  and  we  have 
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found  none  which  hold  that  an  accident  from  negligence,  on  private 
premises,  can  be  made  the  ground  of  damagec^  unless  the  party  in- 
jured has  been  induced  to  come  by  personal  inyitation,  ur  by  em- 
ployment which  brings  him  there,  or  by  resorting  there  as  to  a 
plane  of  business  or  of  general  resort  held  out  as  open  to  customers 
or  others  whose  lawful  occasions  may  lead  them  to  visit  there. 
We  have  found  no  support  for  any  rule  which  would  protect  those 
who  go  where  they  are  not  invited,  but  merely  with  express  or  tacit 
permission,  from  curiosity  or  motive  of  private  convenience  in  no 
w^y.copn^cted  wit^  business  or  other  relations  with  the  occu'^ 
pant." 

There  is  a  class  of  cases  which  hold  the  proprietor  liable  for  in- 
juries resulting  to  children  from  dangerous  machinery  left  un- 
guarded and  so  exposed  as  to  to  be  calculated  to  attract  their  inter- 
ference with  it  Railroad  Co.  n.  Stout ^  17  Wall.  657;  Keffe  y.  M 
it  St.  P.  R.  Co.,  21  Minn.  207;  s.  c,  18  Am.  Rep.  393,  and  Koons 
T.  St.  L.  A  I.  M.  Ri/,,  65. Mo.  592,  Bxe  of  that  character.  In 
Hydraulic  Works  Co.  y.  Orr^  83  Penn.  St.  332,  the  platform  which 
caused  the  injury  was  upon  a  priyate  passage  or  cart- way  adjoining 
a  factory,  audin  Birge  v.  Gardiner^  19  Conn.  507,  the  gate  was  on 
or  near  the  line  of  the  lane  or  public  pass- way.  In  this  case  the 
plaintiff  recovered,  but  a  new  trial  was  ordered  on  the  ground  of 
misdirection  of  the  court,  there  being  evidence  of  contributory  neg- 
ligence. In  Kerr  y.  Ibrgue,  54  HI.  482;  8.  c,  5  Am.  Rep.  146,  the 
countei^  and  'barrels  were  placed  on  the  sidewalk  on  a  public  street 
in  a  **  tottering  condition,''  and  occupied  a  considerable  portion  of 
the  walk.  The  court  held  that  the  negligence  of  the  defendant  in 
placing  obstructions  upon  the  sidewalk,  and  permitting  them  to  re- 
main there  for  some  weeks,  '^wad  much  greater  than  the  careless- 
ness of  the  boy,''  and  affirmed  the  judgment  which  awarded  dam- 
ages for  the  injury. 

The  rule  that  holds  persons  responsible  for  injuries  caused  by 
«pring-guns,  man-traps,  etc.,  is  familiar  and  well  settled;  but  it 
has  no  application  here.  Unless  we  hold  that  the  defendant  was 
under  a  legal  obligation  to  fence  this  pond  for  the  protection  of 
children  reaching  and  playing  upon  it,  there  can  be  no  recoyery. 
And  it  is  obvious  that  a  fence  would  have  to  be  very  high  and  very 
tight  to  afford  any  effectual  guard  against  children  having  access 
to  the  pond.  But  upon  the  facts,  we  do  not  think  the  law  imposed 
the  duty  upon  the  defendant  of  building  a  fence  or  guard  to  pre- 
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Tent  children  from  reaching  the  pond;  therefore  he  is  not  lia- 
ble for  the  death  of  the  child. 

By  the  Goubt.  —  The  order  of  the  Oironit  Court  snstaiQing  the 
demurrer  is  afl&rmed.  Ord$r  ofirmmL 
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SMute  of  firauda-;- partnership  in  proflte  cflande,  . 

An  agreement  that  one  shall  proeare  the  conveyance  of  land  to  aaotlier,  who 
shall  paj  for  it,  and  that  both  shall  open  and  work  a  qoany  thereon  and 
share  the  profits,  is  not  within  the  statate  of  fraads.* 

ACTION  for  breach  of  contract.    The  opinion  states  the  oaae. 
The  defendant  had  judgment  below  on  demurrer. 

If.  8.  Murphy,  for  appellant 

John  W.  Gary,  for  respondent. 

Ortok,  J.  The  complaint  states  snbstantially  tlie  following 
facts:  The  plaintiffs,  by  their  superior  scientifio  knowledge,  dili- 
gence,  observation  and  skill,  had  discovered  a  very  valuable  stone 
quarry  on  certain  lands  of  William  and  Lyman  Saunders,  in  Wau- 
kesha county,  Wisconsin,  of  which  said  owners  were  ignorant,  and 
wishing  to  engage  some  person  of  abundant  means  with  them  in 
the  scheme  of  making  said  quarry  available  to  themseWes,  as  well 
88  to  such  person,  by  large  profits  on  the  investment,  they  commu- 
nicated their  information  of  said  quarry  to  the  defendant,  he  being 

*  See  KUbaurn  v.  Latta^  ante,  873. 
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BQch  person  of  large  means  and  well  suited  to  such  an  enterprise; 
and  they  entered  into  a  verbal  contract  with  him  that  they  should 
negotiate  the  purchase  of  said  land  for  not  exceeding  $12,000,  to 
be  paid  by  the  defendant,  and  procure  a  deed  of  said  land  to  him, 
and  thereafter  they,  together  with  the  defendant,  should  forthwith 
proceed  to  open  and  work  the  said  stone  qnarry,  by  quarrying,  re* 
moving  and  selling  the  said  stone,  for  profit,  the  defendant  to  ad- 
f  ance  the  necessary  money  to  carry  on  said  business,  and  the  plain- 
tiffs to  give  and  bestow  their  exclusive  time,  labor  and  services  for 
that  purpose,  and  that  the  net  profits  of  so  opening,  working  and 
developing  said  stone  quarry,  and  so  selling  the  said  stone,  should 
be  eqaally  divided  between  them,  that  is,  one-half  to  go  to  the 
plaintiffs  and  one-half  to  the  defendant.  The  plaintiffs,  in  pursu- 
ance of  said  verbal  contract,  on  the  28th  day  of  September,  1885, 
by  the  employment  of  much  of  their  time,  labor  and  money  nego- 
tiated said  purchase  for  said  sum  of  $12,000,  and  procured  a  deed 
of  said  lands  to  be  executed  and  delivered  to  the  defendant,  and  on 
the  first  day  of  October  thereafter  they,  together  with  the  defend- 
ant,  employed  a  foreman  for  said  works,  and  the  plaintiffs  pur- 
chased tools  therefor  with  the  moneys  advanced  by  the  defendant 
for  that  purpose,  and  they  were  shipped  to  said  quarry,  and  prepa- 
rations were  made  to  commence  said  works,  and  the  plaintiffs  were 
ready  to  perform  said  contract  and  commence  and  prosecute  said 
business  on  the  terms  aforesaid  with  the  defendant.  The  defend- 
ant however  very  soon  thereafter  refused  to  allow  the  plaintiffs  to 
bestow  any  labor,  services  or  attention  to  the  opening,  developing 
or  working  said  stone  quarry,  or  to  divide  any  profits  therefrom, 
and  utterly  refused  to  commence  said  works  with  plaintiffs  in  pur- 
suance of  said  contract,  although  they  were  willing  and  ready  to  do 
as  they  had  so  agreed  to  do  on  their  part,  and  the  defendant  noti- 
fied said  plaintiffs  that  they  could  have  no  further  interest  in  said 
works  or  business  or  the  profits  thereof.  The  defendant  thereupon 
took  exclusive  possession  of  said  quarry,  and  commenced  opening, 
working  and  developing  the  same,  and  selling  stone  therefrom,  to 
the  exclusion  of  the  plaintiffs  from  said  works  and  the  profits 
thereof.  There  are  proper  allegations  of  a  valuable  consideration 
to  said  contract,  and  a  breach  thereof  by  the  defendant.  The  stone 
quarry  was  supposed  to  be  very  extensive  and  valuable,  and  stone 
of  the  quality  found  therein  was  worth  in  market  $4  per  cord, 
deducting  all  costs  and  expenses,  which  would  have  yielded  to  the 
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plaintiffs  a  very  large  sum  as  their  share  of  the  net  profits  of 
works  had  the  defendant  allowed  them  to  perform  said  contract, 
and  performed  the  same  on  his  part.  The  prayer  is  for  damages 
for  the  breach  of  said  contract  by  the  defendant  by  his  ref nsal  to 
allow  the  plaintiffs  to  enter  upon  and  carry  oat  said  joint  enter- 
prise with  him,  commensurate  with  their  share  of  said  profits. 

A  general  demurrer  to  said  complaint  was  sustained  by  the  Gir- 
onit  Court,  and  from  the  order  sustaining  the  same  this  appeal  is 
taken. 

The  aboTe  is  believed  to  be  a  substantially  correct  statement  of 
the  facts  alleged  in  the  complaint,  although  much  briefer  than  tbA 
comidaint  itself. 

[Omitting  a  minor  consideration.] 
,  The.  important  questions  in  this  case,  and  which  were  very  ably 
discussed  by  the  learned  and  distinguished  counsel  on  both  sides, 
are  whether  this  contract  is  for  any  interest  inlands,  in  violation  of 
the  statute  of  frauds  in  B.  S.,  §  2202,  or  by  its  terms  is  not  to  be 
performed  within  one  year,  in  violation  of  R  S.,  g  2307.  These 
qaestions  will  be  disposed  of  in  their  order. 

The  first  question,  as  to  whether  this  contract  is  for  any  interest 
in  the  land  so  purchased  by  the  defendant,  upon  which  the  stone 
qnarry  is  situated,  is  not  very  clear  or  readily  answered  without  a 
very  full  examination  of  the  authorities  and  a  critical  understand* 
ing  of  the  terms,  purposes  and  relation  of  the  contract  to  the  said 
lands.  I  confess  that  it  appeared  to  me  at  first  blush  that  the  con- 
tract does  create  an  interest  in  said  land,  or  convey  some  interest 
therein  to  all  of  the  parties,  or  to  the  plaintiffs,  or  to  the  copartner- 
ship; but  upon  further  and  much  thought  and  a  full  investigation 
of  the  subject  in  the  light  of  the  authorities,  it  appears  perfectly 
clear  that  it  does  not,  and  that  the  contract  is  not  within  the  statute. 
Neither  the  contract  nor  the  partnership  concerns  any  thing  except 
the  mere  working  of  a  stone  quarry  on  the  land  of  one  of  the  part- 
ners, and  the  selling  of  the  stone  and  the  profits  of  the  business. 
It  does  not  convey  the  stone  in  the  quarry,  or  any  part  of  it  The 
quarry  remains  the  property  of  the  defendant,  or  the  owner  of  the 
land,  all  of  the  time,  and  the  stone  severed  from  the  freehold  by  the 
ioint  labor  of  the  parties  only  becomes  the  property  of  the  partner- 
ship, to  be  sold  for  a  profit  to  be  equally  divided.  The  contract 
contains  a  license  to  the  plaintiffs  to  go  upon  the  land  of  the 
defendant  and  work  the  quarry,  eithc'r  as  a  mere  verbal  license 
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which,  while  it  exists,  will  justify  the  entry  for  such  purpose,  or  a 
right  to  so  work  by  the  authority  and  in  the  right  of  the  defendant 
as  one  bt  the  copadrtners.  In  either  case  there  isno  interest  in  the 
land  itself  involyed.  It  may  be  that  such  license  could  be  revoked 
%y  the  defendant  at  any  time  but  such  roTOcation  would  inyolye  a 
breach  of  the  partnership  contract,  for  which  damages  could  be 
recovered  as  in  this  case. 

The  same  principles  exist  in  all  mining  contracts  when  the  mere 
working  of  a  mine  is  the  subject  of  the  contract,  and  no  interest  in 
the  mine  itself  is  at  all  affected.  This  interest,  as  we  shall  see,  is 
represented  by  the  shares  of  stock  of  a  company  that  has  the  mere 
right  to  work  a  mine.  Such  shares  represent  no  interest  in  the 
mine  itself  or  the  land,  but  the  mere  interest  in  the  net  profits. 
The  shareholder  is  entitled  to  his  dividend,  which  consists  of  his 
share  of  the  net  profits  of  the  enterprise. 

With  these  preliminary  observations,  we  will  notice  some  of  the 
authorities  sustaining  these  views.  In  OilUtt  v.  T^reganza^  6  Wis. 
343,  the  contract  conveyed  the  right  to  dig  on  a  certain  range  for 
lead  ore,  or  as  the  present  chief  justice  said  in  his  opinion,  ^^to 
work  or  search  for^Mead  ore  on  the  land  of  one  of.  the  parties. 
The  language  in  this  contract  is  ''to  open,  develop,  and  work  the 
said  stone  quarry,'^  and  again,  ''by  quarrying,  removing  and  sell- 
ing the  said  stone.''  There  is  absolutely  no  difference.  It  is  said 
in  the  opinion:  "  Instead  therefore  of  parting  with,  granting  and 
conveying  all  the  mines  and  lead  ore  that  were  then  existing  within 
the  land,  the  words  of  the  agreement  import  nothing  more  than  a 
right  or  license  or  privilege  to  search  and  get  these  minerals. '' 
And  again:  "Bat  the  plain  object  and  intent  of  this  agreement 
appears  to  be,  not  to  create  a  property  or  estate  in  the  land,  not  to 
sell  the  mines  or  mineral  unsevered  therein,  but  to  sell  a  right, 
liberty,  license  and  privilege  to  work,  mine  and  search  for  lead  ore 
upon  the  range  therein  described. ''  It  is  intimated  in  the  opinion 
that  such  a  license  was  probably  irrevocable  if  the  mining  was  prose- 
cuted with  diligence.  This  case  would  seem  to  be  sufficient  au« 
thority.  But  lest  its  perfect  applicability  may  be  questioned,  wo 
will  look  further  into  the  authorities. 

The  mere  right  to  work  a  quarry  or  a  mine  is  not  exclusive  of 
the  grantor,  and  conveys  no  interest  in  the  quarry  or  mine  or  the 
land.  ColL  Mines,  §§  1,  5,  9;  Go.  Litt.  42a;  2  Bl.  Com.  121; 
Brewery.  ffilZ,  2  Anstr.  413;  BetolinsY.  Shipparn,  5  Barn.  &  G. 
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229.  A  verbal  agreement  to  share  profit  and  loss  in  the  working 
of  a  colliery  is  not  within  the  statute.  Forsiw  y.  Haie,  5  Ves.,  Jr., 
314;  Watson  y.  Sprattey,  10  Exch.  222.  Those  having  a  light  to 
search  for  and  dig  ore  on  another's  land  divided  their  interest  into 
shares.  It  was  held  that  such  shares  maybe  conveyed  by  paroL 
Hanky  v.  Wood^  2  Bam.  &  Aid.  724.  The  liberty  to  dig  tin  and 
other  metals  on  another's  land  is  a  mere  license,  and  conveys  no 
interest  in  the  land.  Ilaytsr  v.  TucJter,  4  Kay  &  J.  249.  Share- 
holders are  only  interested  in  the  profits  of  working  the  mine,  and 
hiftve  no  interest  in  the  realty.  Powell  v.  Jessopp,  18  0.  B.  336; 
Walker  v.  BarOelt,  18  0.  B.  845.  In  Hills  v.  Parker,  7  Jnr.  (N. 
S.)  833,  a  person  holding  a  leasehold  interest  in  salt-works  formed 
a  partnership  with  others  to  work  the  wells  and  make  salt.  It  was 
held  that  the  partnership  had  no  interest  in  the  estate.  In  Burdan 
V.  BarkuSy  3  Oiff.  412,  the  lessee  of  a  coal  mine  took  in  a  partner 
to  work  it  for  iron-stone  and  fire-clay.  It  was  held  that  he  coald 
terminate  the  partnership  at  his  pleasure,  because  he  was  alone  in* 
terested  in  the  lease.  In  Dale  v.  HamiUon,  2  Phil.  266,  C.  pur- 
chased the  land  for  A.  and  B.,  and  they  entered  into  partnership 
with  0.,  and  it  was  agreed  that  0.  should  survey  and  plat  the  land 
into  tots,  and  do  other  work,  and  try  and  sell  the  lots,  and  when  sold, 
the  profits  should  be  divided  between  them.  It  was  held  that  no 
interest  in  the  land  passed  to  C.  by  the  contract  A  mere  parol 
license  to  dig  a  widU  on  another's  land,  and  carry  the  water  in  pipes 
to  his  own  land,  conveys  no  interest  in  the  land.  Houston  v. 
LaffeSy  46  N.  H.  507.  If  one  agrees  with  the  owner  of  the  land 
to  get  a  railroad  located  and  constructed  on  it,  and  to  lay  it  off  into 
lots  and  make  sales,  in  consideration  of  half  of  the  profits  above 
cost,  he  obtains  no  interest  in  the  land.  Lesley  v.  Rosson^  39  Miss. 
368.  ''A  colliery  and  a  landed  estate  are  considered  quite  differ- 
ent by  the  courts;  a  colliery  being  always  considered  as  a  trade,  the 
profits  of  which  accruing  from  day  to  day  belonging  to  those  who 
work  it  for  the  profits  thereof.''  Steward  v.  Blakeway,  L.  B.,  4 
Ch.  App.  603.  ''  Seal  estate  not  purchased  by  partnership  funds, 
although  used  for  partnership  purposes,  does  not  become  partner- 
ship property,  and  the  title  is  not  affected  by  such  use."  Alexat^ 
der  Y.  Kimbro,  49  Miss.  529;  Frink  v.  Branch,  16  Conn.  261. 
"  The  authority  to  do  an  act  or  series  of  acts  upon  the  land  of 
another,  such  as  to  hunt,  remove*  stone,  or  cut  down  trees>  is  a 
mere  license,  and  conveys  no  interest  in  the  land."    Browne  Stat. 
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FraadS)  §  26,  and  cases  cited  in  note.  ''A  parol  license  to  dig 
minerals  on  the  land  of  the  licensor  is  valid.''  3  Pars.  Oont.  39. 
A  third  person  built  a  house  on  the  mortgaged  premises  for  the 
mortgagor  on  the  parol  agreement  of  the  mortgagee  that  he  should 
be  paid  for  it,  or  have  a  lien  upon  it  in  preference  to  the  mortgage. 
The  agreement  Vas  held  valid.  Oodeffroy  v.  Oaldwell,  2  Cal.  489. 
The  sale  of  a  mining  claim  does  not  affect  the  title  of  the  land. 
Hitehens  v.  Nbugues,  11  CaL  29.  The  owner  of  the  land  Terbally 
eontracted  with  two  others  that  they  should  dig  and  prospect  for 
coal,  and  do  all  the  other  work  to  open  the  mine,  and  then  that 
they  would  raise  and  sell  the  coal  jointly,  the  profits  to  be  divided 
equally.  It  was  held  a  partnership  in  mining  like  any  other  part- 
nerships, only  it  was  not  founded  on  the  delectus  personcBf  and  that 
it  carried  no  interest  in  the  land.  Hitchens  v.  NougueSy  ll  Cal.  29; 
Duryea  v.  Burt,  28  Cal.  539. 

A  verbd  agreement  between  two  or  more  to  explore  and  locate 
and  work  lodes  on  government  land  is  not  within  the  statute. 
MurUy  N.  Ennis,  2  Col.  300.  A  verbal  agreement  that  plaster 
lands  and  a  plaster-mill  should  be  bought  and  owned  by  A.  and  B. 
and  worked  by  them  as  partners,  is  within  the  statute;  but  not  so 
if  the  land  was  to  be  owned  by  one  of  them  only.  Brosnan  v.  Jfo 
Kee,  59  Mich.  107.  To  this  case  there  is  a  note  of  cases  of  Snyder 
V.  Wolford,  33  Minn.  175;  Garr  y.  Leavitt,  54  Mich.  540;  Miller  v. 
Kendig,  55  Iowa,  174.  These  cases  hold  that  when  one  person  se* 
leots  lands  and  contracts  with  another  to  purchase  and  hold  them 
in  his  own  name,  and  when  they  are  sold  the  net  profits  to  be  di- 
vided between  them  in  consideration  of  his  services,  the  contract 
is  not  within  the  statute.  The  plaintiff  was  the  owner  of  a  lime- 
kiln, and  it  was  verbally  agreed  that  the  defendant  should  fill  it 
with  limestone  and  furnish  the  wood  to  bum  it,  and  the  lime  to  be 
equally  divided  between  them.  It  was  held  to  be  a  partnership, 
and  the  defendant  was  liable  for  taking  more  than  his  share.  Mu^ 
sier  V.  Trumpbour,  5  Wend.  274.  A  verbal  agreement  of  copart- 
nership was  entered  into  by  several  persons  for  the  purposes  of 
developing  plaster-beds  on  certain  lands,  and  for  getting  out  and 
selling  plaster  and  for  procuring  the  title  to  the  lands.  The  busi- 
ness went  on  until  the  lands  were  finally  bought  and  paid  for  by 
the  profits  of  the  concern.  It  was  held  not  to  be  within  the  statute. 
Oodfrey  v.  White ,  43  Mich.  171.  A  sale  of  shares  of  a  mining 
company  working  a  mine  does  not  convey  any  interest  in  the  land. 
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bat  only  in  the  severed  mineral  ores,  machinery  and  personal  ef* 
fects.  Bog.  Mines,  428.  A  partnership  for  the  purpose  of  mining' 
for  lead  ore,  irrespective  of  title  to  the  lands,  may  be  formed  by 
parol  agreement  and  will  be  treated,  in  respect  to  the  ore  raised,, 
like  any  other  partnership.    Sauntry  v.  Dunlap,  12  Wis.  404. 

These  cases  clearly  illustrate  the  principles  underlying  this  con- 
tract or  partnership  in  this  case.  There  can  no  case  be  found,  in 
my  opinion,  of  similar  facts,  where  it  has  erer  been  held  that  such 
a  contract  was  within  the  statute.  But  there  are  many  respectable 
authorities  which  hold  that  such  a  contract,  even  if  it  went  further 
and  provided  that  the  lands  themselves  should  belong  to  the  part- 
nership or  be  held  in  trust  for  the  partnership  for  the  purpose  of 
mining  or  quarrying  or  milling,  etc.,  was  not  within  the  statute. 
But  such  is  clearly  no.t  this  case;  for  there  is  no  provision  made  for 
the  purchase  of  the  land  or  any  interest  in  it  from. the  defendant, 
although  there  is  an  averment  in  the  complaint  that  the  defendant 
held  it  in  trust  for  the  purpose  of  such  quarrying  business.  This 
can  only  mean  that  the  land  was  to  bj  used  by  the  partnership  only 
for  such  purpose.  It  appears  very  clear,  both  from  reason  and  author- 
ity, that  this  contract  is  not  within  the  statute  above  referred  to, 
and  is  therefore  valid  if  it  could  be  performed  within  one  year,  and 
not  within  the  other  section  of  the  statute. 

.  Was  this  a  contract  which  by  its  terms  was  not  to  be  performed 
within  one  year  ?  If  it  was  a  contract  to  form  a  partnership  for  the 
above  purposes  merely,  then  it  is  very  clear  that  it  was  to  be  per- 
formed at  once  and  without  any  delay.  Rill  v.  Palmer,  56  Wis.  123. 
An  agreement  to  form  a  partnership  to  get  out  stone  and  construct 
certain  public  works  was  so  far  performed  that  the  firm  entered 
i^pon  the  business.  The  contract  was  held  not  to  be  within  the  one* 
year  statute.  IP  Kay  v.  Rutherftird^  13  Jur.  21;  Hoare  v.  Hindley, 
49  Oal.  274.  But  in  any  view  of  the  case  that  can  be  taken  on  the 
facts,  a  contract  to  form  a  partnership,  or  a  contract  of  partnership 
entered  upon  nominally  and  then  violated  before  any  thing  has  been 
done  under  it,  is  not  within  the  statute.  The  identical  point  would 
seem  to  have  been  decided  by  this  court  in  Oanier  y.  Atkinson,  35 
Wis.  48.  That  was  a  verbal  partnership  agreement,  to  work  a  cer». 
ti^in  mine.  They  were  to  begin  at  a  certain  point  on  the  land  de- 
scribed, and  '^  to  have  the  exclusive  right  to  work  and  take  out  all 
ore  found  in  the  drift  or  in  the  crevices  or  openings  between  the 
line  of  tlie  drift  and  the  east  boundary  line  of  the  land."  It  was  not 
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Juxown^  and  could  not  be  known,  how  long  it  would  take ''  to  take 
out  all  of  the  ore  ^  in  that  district,  but  it  might  haTe  been  supposed 
that  it  would  take  a  yery  long  time  and  the  ore  to  be  nearly  exhaust- 
less,  and  was  evidently  supposed  to  be  a  very  large  and  Taluable 
enterprise.  But  it  was  sufficient  that  it  was  not  known,  and  that 
the  contract  might  be  fully  performed  within  the  year.  The  ques- 
tion in  that  case  was  not  under  this  statute,  but  under  the  excep- 
tion to  the  first  above  section  as  of  a  lease  ^'  for  a  term  not  exceed** 
ing  one  year,''  and  this  court  held  that  the  contract  was  such  a  lease, 
and  that  it  did  not  appear  that  the  term  would  exceed  one  year.  The 
question  in  thi^  case,  of  very  similar  facts,  is  the  same  in  principle. 
That  contract  was  held  to  be  a  lease  rather  than  a  license,  because 
it  was  exclusive  of  the  owner  of  the  land,  and  valid  because  the 
term  might  end  within  one  year. 

A  sale  of  property,  with  an  agreement  that  the  title  should  remain 
in  the  vendor  until  it  was  paid  for,  was  held  not  to  be  within  the 
statute,  in  Esly  v,  AUlrieh,  4C  N.  H.  127.  Although  the  money 
was  payable  at  once,  yet  the  time  within  which  it  might  be  paid 
was  indefinite.  A.  gave  B.  an  equitable  interest  in  a  patent-right, 
and  B.  was  to  make  the  machine  practicable,  and  introduce  it  into 
the  markets,  and  then  they  were  to  be  tenants  in  common  of  the 
right.  This  contract  was  verbal,  and  held  not  to  be  within  the 
statute.  Blakeney  v.  Ooode,  30  Ohio  St.  350.  **  It  did  not  appear 
that  the  contract  could  not  be  performed  within  one  year/'  Gfreene 
T.  Harris,  9  B.  I.  401.  A  contract  was  to  take  efFect  at  a  certain 
date  and  continue  as  long  as  both  parties  were  satisfied.  Held  not 
to  be  within  the  one-year  statute.  Sherman  v.  Champlain  Transp. 
Co.,  31  Yt.  162.  This  is  precisely  the  case  with  all  partnerships  of 
unlimited  time.  If  the  time  of  performance  depends  upon  a  con- 
tingency which  might  happen  within  the  year,  the  contract  is  not 
within  the  statute,  such  as  a  promise  to  forbear  suit  as  long  as  a 
certain  person  should  live.  Wells  v.  Horton,  4  Bing.  40.  The 
cases  in  this  court  hold  that  the  contract  must  be  such  that  it  can- 
not be  performed  within  one  year,  to  be  void  under  this  statute. 
Rogers  v.  Brighlman,  10  Wis.  65;  ffeath  v.  HealA,  31  Wis.  223; 
Murray  v.  Abbol,  61  Wis.  198.  Besides  this,  many  of  the  cases  in 
this  court  hold  that  if  the  contract  has  been  performed  within  the 
year  by  one  of  the  parties,  it  is  taken  out  of  the  statute.  McGleUan 
V.  Sanford,  26  Wis.  595;  Coyle  v.  Davis,  20  Wis.  564;  JOson  v.  QO^ 

lert,  26  Wis.  637. 
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It  is  true  that  the  complaint  probably  exaggerates  the  vastneaa 
and  unlimited  extent  of  this  quarry,  and  on  information  and  belief 
it  is  stated  that  it  is  exhanstless.  But  this  was  a  mere  strong  ex- 
pression of  an  expectation  of  great  and  lasting  profits,  to  swell  the 
damages  in  the  case.  But  in  the  nature  of  things,  the  partiea 
oould  not  hare  known,  when  the  contract  was  made,  that  this 
quarry,  so  far  as  any  valuable  stone  in  it  was  concerned,  would  not 
be  exhausted  within  one  year.  It  had  not  been  opened  yet  to  asoer* 
tain  to  what  extent  and  for  how  long  a  time  it  might  be  profitable 
to  work  this  quarry.  It  was  a  partnership  that  might  be  dissolved 
by  many  contingencies,  and  the  time  of  its  continuance  was  un- 
limited. 

But  I  have  pursued  this  subject  far  enough  and  much  further 
than  necessary,  and  have  made  this  opinion  probably  quite  too  long 
already.  But  the  questions  are  very  important,  and  there  ought 
not  to  be  any  mistake  made  about  the  law  in  such  a  case.  I  have 
given  these  questions  more  attention,  and  examiDcd  the  authorities 
more  fully  than  might  appear  to  have  been  necessary,  because  the 
learned  and  distinguished  counsel  for. the  respondent,  with  his 
usual  candor,  expressed  the  utmost  confidence  in  his  positions  on 
the  argument.  It  would  not  be  safe  or  seemly  to  differ  with  some 
lawyers  who  have  examined  a  question  in  their  own  cases,  and  ex- 
press positive  confidence  in  their  own  opinions  upon  it,  too  hastily, 
or  without  much  thought  and  research.  But  we  are  clearly  satisfied 
that  the  contract  set  out  in  the  complaint  is  in  all  respects  a  valid 
one  and  not  within  any  of  the  provisions  of  the  statute  of  frauds, 
and  that  the  complaint  states  a  good  cause  of  action  against  the  de- 
fendant. 

The  Oircuit  Oourt  erred  in  sustaining  the  demurrer. 

By  the  OoauT.^The  order  of  the  Oircuit  Oourt  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to  law. 

Order  reversed  and  cauee  remanded. 
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i^Wls.  400D 

ChrinUnai  law^'farmer  camvieUon  fraudulenU}f  pncumA  ^-  tfiiU  pf  g§mMl 

utue, 

A  defendant  pleaded  not  goiltj  and  former  conviction.  It  being  shown  thai 
the  former  conviction  was  procured  by  his  fraud  and  collusion,  hdd^ 
(1)  that  it  was  void;  *  (S)  that  there  must  be  a  trial  on  the  general  issue. 

CONVICTION  of  Belling  intoxicating  liqnon  without  a  lioenae. 
The  opinion  shows  the  case. 

HaU  &  Rogers,  for  plaintiff  in  error. 

'  Attamey^Oeneral,  for  defendant  in  error. 

LTONy  J.  It  is  a  mle  of  the  common  law,  founded  on  a  plain 
principle  of  natural  justice,  that  no  person  shall  be  twice  put  in 
jeopardy  of  punishment  for  the  same  offense.  This  rule  is  em^ 
bodied  and  perpetuated  in  both  the  Federal  and  State  Oonstitutions. 
One  application  of  the  rule  is  that  a  regular  conviction  or  acquittal 
upon  a  prosecution  for  a  crime,  if  pleaded,  is  a  bar  to  a  second 
prosecution  for  the  same  offense. 

But  if  one,  liable  to  be  charged  criminally,  by  fraud  procures  him- 
self to  be  acquitted  or  convicted  of  the  offense,  such  acquittal  or 
conTiction  is  no  bar  to  another  prosecution  therefor.  Whart.  Grim. 
PI.,  §  451.  Bishop,  in  his  treatise  on  Criminal  Law,  says:  ''If 
one  procures  himself  to  be  prosecuted  for  an  offense  which  he  has 
committed,  thinking  to  get  off  with  a  slight  punishment  and  to  bar 
any  future  prosecution  carried  on  in  good  faith,  if  the  proceeding 
is  really  managed  by  himself,  either  directly  or  through  the  agency 
of  another,  he  is,  while  thus  holding  his  fate  in  his  own  hands,  in 
no  jeopardy.  The  plaintiff  State  is  no  party  in  fact,  but  only  such 
in  name.  The  jndge  is  imposed  upon  indeed,  yet  in  point  of  law 
adjudicates  nothing.  *  *  *  The  judgment  is  therefore  a  nullity, 
and  is  no  bar  to  a  real  prosecution.''  1  Bish.  Grim.  Law,  §  1010. 
It  is  probable  however  that  if  in  such  collusive  and  fraudulent 
prosecution  the  full  penalty  of  the  law  for  the  offense  has  been 

'  *  See  State  v.  Simpson  (28  Minn.  66),  41  Am.  Bep.  d69. 
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imposed  and  paid  or  suffered  by  the  iKScased,  it  would  be  a  bar 
to  a  second  prosecution  for  the  same  offense. 

On  this  subject  the  learned  Circuit  judge  instructed  the  jury  aa 
follows:  **  If  the  defendant  in  this  case  procured  the  complaint  in 
the  case,  which  has  been  pleaded  in  bar,  to  be  made  by  a  person 
acting  in  collusion  with  him,  or  with  the  attorney  of  the  defendant 
with  the  defeudant*s  sanction,  and  with  the  expectation  upon  the 
part  of  the  defendant  of  deriving  some  benefit  from  it  by  getting 
off  better  than  by  another  prosecution,  or  thinking  to  avoid  a  pros- 
ecution which  he  thinks  may  be  more  serious  to  him,  or  with  a 
design  to  avoid  another  prosecution  the  result  of  which  he  thinks 
might  be  more  serious  to  him,  then  it  is  no  bar."  We  think  this 
instruction  is  a  correct  statement  of  the  law.  The  testimony  amply 
supports  the  verdict  of  the  jury  in  that  behall  Thus  far  we  find 
no  error  in  the  record. 

2.  The  last  sentence  of  the  verdict — ''We  therefore  find  the 
defendant  guilty"  —  is  a  mere  conclusion  of  law  from  the  finding 
that  the  prosecution  and  conviction  before  Justice  Allbk  was  col- 
lusive and  fraudulent.  It  is  not  in  any  correct  sense  a  verdict  of 
guilty  on  the  merits,  and  has  no  significance  in  the  determination 
of  the  case.  It  was  but  a  repetition  of  the  ruling  by  the  court  on 
the  trial,  to  the  effect  that  a  conviction  of  the  offense  charged  must 
necessarily  result  from  a  verdict  overruling  the  plea  of  autrefois 
convict.  This  brings  us  to  inquire  whether  the  plaintiff  in  error 
was  properly  convicted  of  the  offense  charged,  without  a  trial  of 
the  issue  of  his  guilt  or  innocence,  when  his  plea  of  not  guilty  stood 
upon  the  record. 

In  England  the  rule  adopted  by  the  Circuit  Court  seems  to  pre* 
vail  in  prosecutions  for  misdemeanors,  and  it  has  been  followed  to 
a  limited  extent  in  this  country;  but  the  great  weight  of  American 
authority  is  against  it.  We  do  do  not  think  the  English  rule  rests 
upon  any  sound  principle.  Why  a  man  should  be  held  to  ha?e 
oonclu8i?ely  admitted  himself  guilty  of  an  offense  for  which  he  is 
being  prosecuted,  merely  because  he  avers  that  he  has  theretofore 
been  prosecuted  for  the  same  offense  and  acquitted  or  convicted 
thereof  and  fails  to  prove  it,  we  cannot  comprehend.  The  verdict 
against  him  on  such  special  plea  is  simply  that  he  was  not  thereto- 
fore so  acquitted  or  convicted  of  the  offense  charged.  By  what  rule 
of  logic  or  legal  presumption  can  it  be  said,  that  because  he  asserts 
an  acquittal  or  conviction  therefor,  which  the  jury  negatives,  he 
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concludTely  admits  his  guilt  of  the  offense  charged,  or  mast  be 
oonclusiyely  presumed  guilty  thereof?  The  plea  of  guilty  before 
Justice  Allket  may  perhaps  be  proved,  when  the  case  is  tried  on 
the  merits,  as  an  admission  of  the  accused,  to  go  to  the  jury  for 
what  it  is  worth  like  any  other  admission  of  a  party  against  his 
interest;  but  to  allow  the  State  to  repudiate  the  proceeding  before 
Justice  Allen,  and  treat  it  as  a  nullity,  and  still  hold  that  the 
guilt  of  the  accused  is  conclusively  established  by  such  proceeding, 
would  be  most  illogical  and  unjust. 

Take  another  view  of  the  question.  The  rules  governing  the  two 
pleas  of  autrefois  acquit  and  autrefois  convict  are  the  same,  /^ate 
V.  Parish,  43  Wis.  395.  Now  suppose  one  criminally  charged 
pleads  that  he  has  theretofore  been  tried  for  the  same  offense  and 
acquitted.  The  State  takes  issue  on  the  plea,  and  the  jury  find 
that  he  has  not  been  so  tried  and  acquitted.  The  utter  injustice, 
as  well  as  absurdity,  of  convicting  the  accused  on  these  proo^ings, 
without  further  inquiry  of  the  crime  charged,  is  obvious.  Such  pro- 
ceedings fail  to  establish  a  single  element  of  guilt.  Yet  the  English 
rale  demands  and  upholds  such  convictions.  We  adopt  the  oppo* 
site  rule  and  hold,  with  most  of  the  courts  of  this  country,  that  the 
court  erred  in  pronouncing  judgment  of  conviction  without  a  trial 
of  the  issue  made  by  the  plea  of  not  guilty.  On  this  subject  see 
Whart.  Grim.  PL,  §§  420,  421,  486,  and  the  numerous  cases  there 
cited. 

By  the  Goubt. —  The  judgment  of  the  Circuit  Oourt  must  be 
reversed;  but  inasmuch  as  the  issue  on  the  special  plea  has  been 
regularly  determined,  the  cause  will  be  remanded  for  a  trial  of  the 
issue  made  by  the  plea  of  not  guilty,  unless  different  pleadings  be 
interposed  by  leave  of  that  court  which  will  render  a  trial  unneces- 
sary. 
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(68Wiik4l6.) 

Criminal  law  —  htirglarjf  —  6onttrucii9$  hreakinff^ 

ne  defendant,  with  intent  to  rob  an  ezpreas  car,  eecreted  MmaAif  in  a  box 
which  be  procaied  to  be  placed  in  thA  car  hj  the  agents  of  thneKpffeBB  oom 
panjr.    Seld,  a  constractiye  breaking. 

/^ONYIGTION  of  burglary.     The  opinion  states  the  oaae. 

Jff.  W.  Barney  and  John  Turner,  for  plaintiff  in  e^rror. 

Atiamejf'Oeneral,  for  defendant  in  error. 

.■     -5  ■  . 

Oassodat,  J.    There  is  undisputed  testimony  on  the  part  of  the. 
State  to  the  effect  that  Saturday,  July  25, 1885,  the  plaintiff  in  error 
was  stopping  at  a  hotel  in  Black  Ri?er  Falls,  having  his  name  regis-' 
tered  as  W.  U.  Eldredge,  and  a  room  assigned  him  opposite  thereto. 
He  had  then  been  there  about  three  days.     In  the  afternoon  of  the 
day  named  he  had  a  box  or  chest  taken  from  the  depot  to  his  room, 
weighing  about  one  hundred  and  fifty  pounds.     No  evidence  waa 
given  as  to  what  was  in  it.  About  three  o'clock  in  the  afternoon  of 
the  same  day  he  arranged  with  the  local  express  agent  for  thesendr^ 
ing  of  a  box  to  Chicago,  then  at  the  hotel,  and  represented  by  him 
as  weighing  about  two  hundred  and  twenty-five  pounds.  By  his  pre- 
arrangement,  the  box  was  brought  to  the  depot  just  in  time  for  the 
7:50  P.  H.  Ohicago  train,  and  was  shipped  in  the  express  car  thereon 
by  the  local  agent,  as  directed*  Soon  after  the  starling  of  the  train>. 
there  seems  to  have  been  a  suspicion  as  to  the  contents  of  the  box..  * 
The  suspicion  was  increased  as  telegrams  were  received  at  different 
stations  from  Black  River  Falls,  respecting  the  box.    Finally,  being 
convinced  by  such  dispatches  that  there  was  a  man  in  the  box,  the 
train-men  telegraphed  forward  to  Elroy  to  secure  the  presence  of 
an  officer  on  the  approach  of  the  train  to  make  the  arrest.  On  reach- 
ing Elroy,  in  the  night,  this  box  in  the  express  car  was  opened,  and 
the  plaintiff  in  error  was  found  therein,  with  a  revolver,  billy,  razor, 
knife,  rope,  gimlet  and  a  bottle  of  chloroform.  There  was  also  evidence 
tending  to  show  that  there  were  packages  of  money  in  the  custody  of 
the  express  agent  on  the  car;  that  such  agent  had  uq  assistant  f^ 
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&r.  a&£lroy;..t]iiit  from  thjpre  to  Uhioago  sack  oai^vag  asaally  in 
cYmeg^ 4ii  ovl J  one  man;  that  after  the  arrest,  a^d  when  asked  hU 
object  in  being  thus  shipped  in  the  box,  the  prisoner  volnntarily 
admitted^  in  effect,  that  he  had  considered  his  chances  carefully; 
that  he  went  into  the  thing  as  a  matter  of  specnhition;  that  he 
needed  money,  and  needed  it  quickly;  that  he  expected  to  get  fully 
t50>0(K);  that  had  he  passed  out  of  Elroy  he  would  have  got  off  with 
the  money;  that  in  a  case  of  that  kind,  if  a  human  life  stood  in  his 
Wfty,  it  did  not  amount  to  a  snap  of  the  finger. 

'[Omitting  other  questions.] 

The  question  recurs  whether  the  proofs  show  tnau  tnere  was  ti 
breaking  in  fact  within  the  meaning  of  the  statute.  Certainly  not 
in  the  sense  of  picking  a  lock,  or  opening  it  with  a  key,  or  lifting 
a  latch,  or  severing  or  mutilating  the  door,  or  doing  violence  to 
any  portion  of  the  car.  On  the  contrary,  the  box  was  placed  in  the 
exiuress  car  with  the  knowledge  and  even  by  the  assistance  of  thosie 
in  charge  of  the  car.  But  it  was  not  a  passenger,  car,  and  the 
plaintiff  in  error  was  in  no  sense  a  passenger*  The  railroad  com- 
pany was  a  common  carrier  of  passengers  as  well  as  freight.  But 
the  express  company  was  exclusively  a  common  carrier  of  freight, 
that  is  ta  say,  goods,  wares  and  merchandise.  As  such  carrier,  it 
may  have  at  times  transported  animals,  birds,  etc.,  but  it  may  be 
safely  assumed  that  it  never  knowingly  undertook  to  transport  men 
in  packages  or  boxes  for  special  delivery.  True,  the  plaintiff  in 
error  contracted  with  the  local  express  agent  for  the  carriage  and^ 
delivery  of  such  box,  but  neither  he  nor  any  one  connected  with 
the  express  car  or  the  train  had  any  knowledge  or  expectation  of  a 
man  being  concealed  within  it.  On  the  contrary,  they  each  and  all 
had  Che  right  to  assume  that  the  box  contained  nothing  but  inai^f 
mate  substance —  goods,  wares  or  merchandise  of  some  descriptici^ 
The  plaintiff  in  error  knew  that  he  had  no  right  to  enter  the  ei  - 
press  car  at  all  without  the  consent  of  those  in  charge.  The  eTi-* 
dence  was  sufficient  to  justify  the  conclusion  that  he  unlawfull) 
gained  an  entrance  without  the  knowledge  or  consent  of  those  iu 
charge  of  the  car,  by  false  pretenses,  fraud,  giross  imposition  and 
circumvention,  with  intent  to  commit  the  crime  of  robbery  or  lar< 
ceny,  and  in  doing  so,  if  necessary,  the  crime  of  murder.  Thiif 
would  seem  to  have  been  sufficient  to  constitute  a  constructive 
breaking  at  common  law,  as  defined  by  Blackstone,  thus:  '^To 
come  down  a  chimney  is  held  a  burglarious  entry;  for  that  i«  as 
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uiQch  dosed  as  the  nature  of  thingi  will  permit  So  ateo  to  knodc 
Ht  the  door,  and  upon  opening  it,  to  rash  in  with  a  feloniooB  in- 
tent; or  under  pretense  of  taking  lodgings,  to  fall  upon  the  land- 
lord and  rob  him;  or  to  prooare  a  oonstable  to  gain  admittance  in 
order  to  search  for  traitois,  and  then  to  bind  fixe  constable  and  rob 
the  house.  All  these  entries  hare,  been  adjudged  bufglarioaa, 
though  there  was  no  actual  breaking,  for  the  law  will  not  snfier 
itself  to  be  trifled  with  by  such  erasions,  especially  under  the  cloak 
of  legal  process.  And  so  if  a  servant  opens  and  enters  his  mas* 
ter^s  chamber  door  with  a  felonious  design;  or  if  any  other  person, 
lodging  in  the  same  house  or  in  a  public  inn,  opens  and  enters 
another's  door  with  such  evil  intent,  it  is  barglary*  Nay  if  the  ser- 
vant conspires  with  a  robber  and  lets  him  into  the  house  by  night, 
this  is  burglary  in  both;  for  the  servant  is  doing  an  unlawful  act, 
and  the  opportunity  afforded  him  of  doing  it  with  greater  ease 
rather  aggravates  than  extenuates  the  guilt/'  4  BL  Com.  226, 227. 

So  it  has  frequently  been  held  in  this  country  that  *'  to  obtain 
admission  to  a  dwelling-house  at  night,  with  the  intent  to  commit 
a  felony,  by  means  of  artifice  or  fraud  or  upon  a  pretense  of  busi- 
ness or  social  intercourse,  is  a  constructive  breaking,  and  will  sus- 
tain an  indictment  charging  a  burglary  by  breaking  and  entering/' 
Johnston  v.  Comm.,  85  Penn.  St.  54;  s.  c,  27  Am.  Bep.  622,  and  82 
Penn.  St  306;  Slate  v.  Wilson,  1  N.  J.  Law,  ^9;  a.  o.,  1  Am.  Dec 
216;  Stale  v.  McCall,  4  Ala.  643;  s.  c,  39  Am.  l)ec.  314;  Bish.  Stat 
Crimes,  §  312,  and  oases  there  cited.  The  same  was  held  in  Ohio 
under  a  statute  against  *'  forcible ''  breaking  and  entering.  Ducher 
V.  State,  18  Ohio,  308.  But  it  is  claimed  that  in  this  State  the 
common-law  doctrine  of  constructive  breaking  has  no  application 
to  a  case  of  this  kind,  and  in  fact  is  superseded  by  statute,  eioept 
in  so  far  as  it  is  re-affirmed.  Thus :  "  Any  unlawful  entry  of  a 
dwelling-house  or  other  building  with  intent  to  commit  a  felony, 
shall  be  deemed  a  breaking  and  entering  of  such  dwelling-house  or 
other  building  within  the  moaning  of  ths  last  four  sections.''  R. 
S.,  §  4411.  This  section  merely  establishes  a  rule  of  evidence 
whereby  the  scope  of  constructive  breaking  is  enlarged  so  as  to  take 
in  '^any  unlawful  entry  of  a  dwelling-house  or  other  building  with 
intent  to  commit  a  felony."  See  State  v.  Kane,  63  Wis.  262.  It 
in  no  way  narrows  the  scope  of  constructive  breaking,  as  under* 
stood  at  common  law,  but  merely  enlarges  it  in  the  particniarb 
named.     In  all  other  respects  such  constructive  breaking  signifies 
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the  same  as  at  oommon  law.  It  nooeaaarily  follows  that  as  the  word 
'^  break, '^  nsed  in  section  4^10,  had  obtained  a  fixed  and  definite 
meaning  iit  common  law  when  applied  to  a  dwelling-house  proper 
or  other  bnildings  within  the  cnrtilage,  the  legislature  must  be  pre* 
«nmed  to  hare  nsed  it  in  the  same  sense  when  therein  applied  to  other 
attttntory  breakings.  £zparie  Vincent,  26  Ala.  145;  s.  c,  62  Am. 
Peo.  714;  Bish.  Stat  Grimes,  §§  7, 88;  Ducher  y.  State,  supra.  That 
10  to  say,  they  mast  be  deemed  to  have  nsed  the  word  as  understood 
at  common  law  in  relation  to  the  same  or  alike  subject-matter.  We 
amst  h<dd  the  eridenoe  sufficient  to  support  the  charge  of  breaking. 
By  the  Oouai. — The  judgment  of  the  Oironit  Court  is  affirmed. 

Judgment  affirmed. 


WASHBITRir  T.  DOSOH. 
<WWli.48S.) 

€kmihiMt — retinrini  of  trade— ekUuie  of  frauds — nai  to  be  performed  ii^  • 

year — executed. 

An  sgreeinent,  upon  tbe  sale  of  a  stock  oi  goods  and  the  good- will  of  a  busi- 
ness, not  to  re-engage  in  that  business  in  the  same  village  for  five  yean,  is 
▼aHd.* 

An  oral  contract  f ullj  executed  by  one  at  the  time  of  making  is  not  within  the 
statute  of  frauds,  although  bj  its  terms  not  to  be  performed  by  the  other 
within  A  yeac 

ACTION  on  a  promissory  note.     The  opinion  states  the  caaeu 
The  defendant  had  judgment  below. 

John  A  Wilson,  for  appellant 

Brooks  Jk  Butcher ,  for  respondent. 

OASSODAYy  J.     [Omitting  minor  points.]    The  good- will  of  an 

established  and  successful  business  is  undoubtedly  of  much  value  to 

the  possessor  of  such  business,  and  may  bo  sold  with  it.     Walling^ 

fwrd  y.  Burr,  17  Neb.  137,  and  cases  there  cited.     But  while  such 

sale  will  entitle  the  purchaser  to  a  certain  limited  protection,  it  will 

not  of  itself  alone  be  sufficient  to  preclude  the  seller  from  engaging 

in  a  separate  and  independent  business  of  the  same  kind  in  the 
^  ■  * 

*8ee  Dtamond  Match  Co.  v.  Botbtr,  ante,  464. 

Vol.  LX  — 110 
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same  Tillage  or  citj.;  J^nom^Y.  Fear$oHr'  I^  Bur,  27  Ofa.  Dvww^  IM,- 
oTerraling  Ladouehere  y.  Daw$on,  L.  B;,  13  Bq*  322,.  in  8o  jEwr  as  it 
held  that  Buch  seller  so  engaged  nusmtiuit  solicit  the  cnstomera  of 
the  old  bottness  to  give  fcheir  custom  to  himself.  See  als^  CMtrelt 
r.  Bdbeoek  P.  P.  M.  Co.^  54  Ck>nii.  122;  Bergamini  y.BasUan,  SB- 
La.  Ann.  60;  s.  c,  48  Am.  Bep*'  216.  In  order,  to  preclndla  the 
seller  from  engaging  in  such  separate  and  independent  bnsineas^ 
there  mast  be  an  agreement  to  that^effeet  based  upon  a  good-  and 
Taluable  consideration  and  not  contrary  to  lav  or  public  policy. 

The  evidence  seems  to  be  sufficient  to  support  the  finding,  that^ 
as  a  part  of  the  contract  of  sale,  the  plaintiff  agreed  with  Dosdh. not 
to  agaiu  engage  in  the  dry-goods  and  grocery  fcrade  in  the  Tillage 
for  a  period  of  five  years.  The  evidence  is  undisputed  that  he 
broke  such  agreement,  if  he  ever  made  it.  Manifestly,  the  pur- 
chase was  made  with  the  expectation  of  both  parties  that  Dosch 
would  continue  the  same  business' for  the  |ieriod  of  at  least  five 
years,  in  the  same  village  and  in  the  B^fune  building;  for  he  not  only 
purchased  the  goods,  furniture  and  fixtures  therein,  but  took  from 
the  {)1aiutiff  a  contemporaneoas  lease  of  the  bailding  for  the  period 
named.  There  was  evidence  tending  to  prove,  that  as  an  induce- 
ment to  Dosch  to  make  the  sale,  the  plaintiff  spoke  of  the  good- 
will of  the  business  and  placed  a  high  estimate  upon  its  value.  That 
value  consisted  largely  in  the  probability  of  the  plaintiff's  former 
cnstomers  thereafter  giving  their  trade  to  Dosch  at  the  same  store. 
Of  course  that  probability  would  be  very  much  strengthened,  and 
such  value  correspondingly  increased  by  including  in  the  contract 
of  sale  a  binding  agreement  upon  the  part  of  the  plaintiff  to  abstain 
thereafter  from  engaging  in  the  same  business  in  the  same  village.* 
In  the  language  of  Brrtt,  M.  R.,  ''such  a  contract  added  an  in- 
delible feature  to  the  business,  and  increased  the  value  of  the  good- 
will'' Jacoby  v.  miitmore,  49  Law  T.  (N.  S.)  337;  28  Alb.  L.  J. 
510.  This  being  so,  such  an  agreement  would  necessarily  be  a  very 
substantial  inducement  to  the  purchaser  to  make  such  purchase, 
and  to  pay  or  agree  to  pay  the  price  named.  These  things  being 
so,  we  think  the  jury  were  warranted  in  finding  that  the  plaintiff 
made  such  agreement  in  consideration  of  the  purchase. 

That  agreement  was  in  no  sense  an  absolute  restraint  upon  trade. 
The  plaintiff  was  still  at  liberty  to  engage  in  any  and  every  other 
kind  of  business  in  the  same  village.  He  was  moreover  still  at 
liberty  to  engage  in  the  same  bu8me9s  in  any  other  village  or  city 
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in  this  or  any  otjherj^jbe.  The  agreement  tbqrel!p]:^.,FAa  pnlj  for 
a  partial  or  limited jr^raint  Tipon  ihe  plain ti|F  as  a.tir^desman,  and 
not  upon  trade  generally.  Kellogg  y.  Larking, 3  Pin^  ^41;  s.  c.,56 
Am.  Dec.  172.  Sach  resti^ing  of  one  person  fron^  doipg  a  par- 
ticular class  of  business  in  a  pi^rticular  place  left. the  field  of  com-r 
petition  free  and  open  to  everybody  else.  It  inoJ^ely  took  from 
one  individual  the  right  to  resume  the  beneficial  use^of  ^batahe 
had  himself  already  dispose^  of  for  yalue  io  another. 

The  enforcement  of  such  an  agreement  is  not  contrary  to  public 
policy.  Dwight  t.  Hamilton,  113  Mass.  175;  Burritt  y.  DaggoU, 
77  Me.  545;  Fairbanh  y.  Leary,  40  Wis.  ^637.  Such  restriction 
did  not  extend  beyond  what  was  necessary  for  the  protection  of 
Dosch  in  the  enjoyment  of  the  trade,  business  and  good-will  which 
he  so  purchased  from  the  plaintiff,  and  .under  the  authorities,  it 
was  reasonable,  and  hence  permissible.  Dunlop  y.  Ghregory,  10 
N.  Y.  241;  DouMlo  y.  iSwrtA,  116  Mass.  111.  "The  xebtrictioii 
which  it  imposes,^'  said  Obat,  G.  J.;  in  the  case  last  cited^  'Ms  con- 
fined to  a  particular  place,  and  is  but  co-extensiye  with  the  inter- 
ests purchased/^  We  must  hold  that  the  contract  was  based  up^n 
a  good  consideration,  and  not  void  as  being  against;  public  policy^ 

Was  the  agreement  void  because  it  rested  in  parol  and  by  its 
terms  was  not  to  be  performed  within  one  year  :ht>m  the  making 
thereof  ?  R.  S.,  §  2307,  subd.  1.  Upon  this  que^iou  courts  are 
divided.  Several  years  ago,  and  after  mature^  deliberation,  this 
court  concluded  to  follow  the  rule  sanctioned  in  England  and  sev- 
eral of  our  sister  States,  instead  of  the  one  adopted  , in  New  York 
and  some  of  the  New  England  States.  McCldlan  v.  Sanford,  26 
Wis.  609.  The  cases  are  there  classified.  See  also  Jilson  v.  Gil- 
bert,  26  Wis.  637;  8.  c,  7  Am.  Rep.  100;  Treat  v.  Hilee,  68  Wis., 
344.  The  rule  thus  sanctioned  by  this  court  is  to  the  efFect,  that, 
although  the  agreement  by  its  terms  is  not  to  be  performed  by  onO; 
of  the  parties  thereto  within  one  year  from  the  making  thereof,  yet, 
if  it  is  based  upon  a  good  and  valuable  consideration,  received  by 
suoh  party  and  executed  by  the  other  party  at  or  before  the  time  of, 
the  making  of  such  contract,  then  the  case  is  thereby  taken  out  ol 
the  statute,  and  may  be  enforced.  To  use  the  language  of  DixoK,. 
C.  J.,  in  the  leading  case  cited,  the  statute  '^  applies  only  to  con^' 
tracts  not  to  be  performed  on  either  side  within  the  year.''  The 
rule  thus  sanctioned  by  this  court  was  recently  applied  in  Iowa  to 
i^  case  where  the  agreement  was  to  rei^n  from  (Ipingoi  paj:ticalar 
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kind  of  basineBB  in  a  particular  place.  Smatt^f  r.  Oreene,  52  lowa^ 
241;  8.  c,  35  Am.  Bep.  247.  It  follows  that  the  contract  was 
binding  upon  the  plaintiff. 

We  find  no  error  in  the  rulings  of  the  court  upon  matters  of  eri- 
dence>  nor  in  giving  instructions  to  the  jury.  The  exceptions  in 
ihese  regards  are  sufSciently  corered  by  what  has  already  been  said. 
'    By  the  Ooubt.  —  The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgmsni  affirmed. 


PiCKXBT  Y.  MaBSTOV. 

*  <»Wto.4flB.) 

Agtnqf — wamaUff  ofehaUeU — midenee  ofeutiom. 

jLn  agent  to  sell  chattels  has  no  implied  authoritj  to  warrant,  in  the  absence  of 
costom,  bat  proof  of  a  oostom  to  warrant  is  competent. 

ACTION  on  account  for  goods.     Defense,  breach  of  warranty  of 
other  goods.     The  opinion  shows  other  facts.    The  defendant 
tiad  judgment  below. 

Bleekman,  TaurMiotU  dt  Bloomingdak,  for  appellant. 

C.  X.  Hood,  for  respondents. 

CA880DAY,  J.  The  evidence  is  undisputed  that  the  fish  were  in 
good  condition  when  shipped  to  the  defendants  from  Boston,  and 
worthless  when  they  reached  the  defendants  at  La  Crosse.  The  de- 
fendants made  the  contract  of  purchase  at  La  Crosse  with  the  plain- 
tiffs trayelling  salesman,  who  resided  at  Chicago.  There  was  evi- 
dence tending  to  proye  that  the  fish  shipped  were  not  the  fish  ordered; 
and  also  that  by  the  terms  of  the  contract  the  fish  ordered  were 
guaranteed  by  the  travelling  salesman  to  reach  the  defendants  in  La 
Crosse  in  good  merchantable  condition.  The  evidence  on  the  part 
of  the  plaintiff  was  to  the  effect  that  the  travelling  salesman  had  no 
authority  to  make  such  guaranty,  nor  any  assurance  as  to  the  con- 
dition in  which  the  fish  should  be  on  reaching  La  Crosse;  and  that 
be  so  informed  the  defendants  aboot  a  month  prior  to  the  taking  of 
the  order  in  question.  The  issue  made  does  not  arise  between  the 
principal  and  agent,  but  between  the  principal  and  the  defendants 
who  made  the  contract  of  purchase  with  the  agent.     The  agency 
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and  the  right  to  contract  for  the  sale  are  admitted.  Bat  the  antkop- 
ity  to  make  the  gaarsnty  or  warranty  is  denied.  Beyond  question, 
an  agent  may  bind  his  principal  if  he  does  not  exceed  the  power 
with  which  he  is  ostensibly  invested,  notwithstanding  he  hais  secret 
instructions  from  his  principal  to  the  contrary.  Putnam  y.  French, 
53  Vt  40^;  8.  c,  38  Am.  Rep.  682;  Bentley  y.  Doggett,  51  Wis. 
224;  8.  a,  27  Am.  Rep.  827;  Bouck  V.  Enos,  6L  Wis.  664.  Assum- 
ing that  the  travelling  salesman  had  no  actual  authority  to  make  such 
guaranty  or  warranty  of  the  fish,  then  it  became  important  to  deter- 
mine whether  his  authority  to  sell  or  contract  for  the  sale  clothed 
him  with  an  implied  authority  to  make  such  guaranty  or  warranty. 
**  The  general  rule  is,  as  to  all  contracts,  including  sales/'  said  alate 
learned  author,  'Hhat  the  agent  is  authorized  to  do  whatever  is 
usual  to  carry  out  the  object  of  his  agency,  and  it  is  a  question  for 
the  jury  to  determine  what  is  usual  If  in  the  sale  of  the  goods 
confided  to  him,  it  is  usual  in  the  market  to  give  a  warranty,  the 
agent  may  give  that  warranty  in  order  to  effect  a  sale.''  2  Benj. 
Sales  (4th  Am.  ed.),  §  945,  p.  824.  The  text  is  supported  by  the 
citation  of  numerous  authorities.  See  Bayliffe  v.  Buiterworthf  1 
Exch.  425;  Graves  v.  Legg,  2  Hurl,  ft  N.  210;  Dingle  v.  Hare,  97 
Eng.  G.  L.  145;  Upton  y.  Suffolk  Co.  Mills,  11  Cush.  586;  8.  c,  59 
Am.  Dec  163;  Herring  v.  Skaggs,  62  Ala.  180;  s.  c,  34  Am.  Eep.  4; 
Smith  Y.  Tracy,  36  N.  Y.  82;  Ahern  v.  Ooodspeed,  72  N.  Y.  108. 

Thus  in  Dingle  v.  Hare,  supra,  Eblis,  0.  J.,  observed:  ''The 
strong  presumption  is  that  when  a  principal  authorizes  an  agent  to 
sell  goods  for  him  he  authorizes  him  to  give  all  such  warranties  as 
are  usually  given  in  the  particular  trade  or  business; "  and  Byles, 
J.,  added:  '*  An  agent  to  sell  has  a  general  authority  to  do  all  that 
is  usual  and  necessary  in  the  course  of  such  employment."  So  in 
Smith  V.  Tracy,  supra,  Porter,  J.,  speaking  for  the  court,  said: 
''The  rule  applicable  to  such  a  case  is  stated  with  discriminatibn 
and  accuracy  in  our  leading  text-book  (Parsons)  on  the  law  of  con-* 
tracts:  '  An  agent  employed  to  sell,  without  express  power  to  war- 
rant, cannot  give  a  warranty  which  shall  bind  the  principal,  unless 
the  sale  is  one  which  is  usually  attended  with  warrant^.'  *' 

Here  the  plaintiff  offered  to  prove,  by  different  witnesses  having 
the  requisite  knowledge,  the  general  custom  of  the  trade  as  known 
and  universally  followed  by  dealers  in  fish,  as  to  their  being  war- 
ranted or  guaranteed  against  spoiling  or  turning  red  in  transit;  but 
it  was  excluded,  and  as  we  think  erroneously,  under  the  rules  of 
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lav  above  Btated.  It  iroald  seem  however  that  to  be  binding  npeii 
the  defendtet8>  Bach  oostom  should  be  known  to  them  or  orist  in 
their  section  of  the  conntry;  Thus  in  Graves  v.  Legg^  supra,  it 
was  said  by  OocKBimsr,  0.  J.:  '^  The  only  question  is  whether, 
when  a  merchant  residing  in  London  contracts  with  a  Liverpool  mer« 
chant  in  Liverpool,  he  is  bound  by  the  usage  of  trade  at'LiverpooL 
We  think  that  as  he  employed  an  agentat  Liverpool  to  make  a  con- 
tract there,  it  must  be  taken  to  have  been  made  with  all  the  inci- 
dents of  a  contract  entered  into  at  Liverpool,  and  one  is  that  notice 
to  the  buyer's  agent,  is  notice  to  the  principal '' 

By  the  Ooubt. —  The  jadgment  of  the  Circuit  Oourt  isrevereed, 
and  the  cause  is  remanded  for  a  new  trial. 

Judgment  r&vsrsed  and  cause  remanded. 


FicK  r.  Ohigaoo  autd  Northwbstsbk  Bt.  Go. 

<n  wit.  48S.> 

Master  and  servant — scope  of  emploffmewt — wOffld  iusa/ulL 

A  railwaj  ticket-agent  left  another  employee  in  ehaige  of  the  tkdcet  olBeei. 
He  returned  to  a  parchaaer  too  Uttle  change^  and  on  heing  aaked  for  it. 
kulted  hhn.    Held,  that  the  company  was  liable.    (See  note^  p.  880.) 


ACTION  for  assault.     The  opinion  states  the  facts*    The  plain- 
tiff had  judgment  below. 

Jenkins,  Winkler,  Fish  &  Smith,  for  appellant* 

Bleekman,  Iburtellotie  di  Bloomingdale,  for  respondent. 

OoLB^  0.  J.  The  plaintiff  had  purchased  a  ticket  at  the  ticket 
office  at  Wilton  for  his  transportation  to  Norwalk,  so  the  relation 
of  carrier  and  passenger  existed  at  the  time  of  the  assault.  It  is 
needless  to  say  that  the  company  and  its  agents  owed  him  fair  and 
proper  treatment  while  this  relation  existed.  The  jury  found  that 
one  Fred  E.  Davis  was  the  station  agent  at  Wilton  when  the  ticket 
was  purchased  ;  that  Edward  W.  Davis  was  employed  at  Wilton  to 
carry  the  mail  from  the  trains  to  the  post-office,  and  was  employed 
in  no  other  capacity ;  that  at  the  time  in  qnestion  the  plaintiff  pur- 
chased of  Edward  W.  Davis,  temporarily  in  the  ticket  office  at 
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Wikon  bj  permission  of  F^red  E.  Davis,  a  ticket  to  Norwalk,  the 
price  of  vrhioh  was  twenty  cents,  and  tendered  him  fifty  cents  in 
payment  thereof  ^  that  Edward  W.  Davis  returned  to  the  plaintiff 
too  small  an  amoant  of  change,  and  informed  him  that  they  had 
no  change  and  wonld  either  send  it  to  him  or  hand  it  to  him  when 
he  came  again ;  that  Edward  W.  Davis  committed  the  first  assanlt 
npon  the  plaintiff  at  this  time ;  and  ihat  the  plaintiff  was  intoxi- 
cated. 

Upon  these  simple  facts,  the  condact  of  the  employee,  Edward 
W.  Davis,  in  assaulting  the'  plaintiff  would  appear  to  "be  wholly 
indefensible  and  without  any  legal  excuse.  The  plaintiff  had  given 
him  money  to  pay  for  his  ticket,  and  he  was  entitled  to  have  his 
correct  change  returned  It  was  natural  that  he  should  ask  for  it 
atid  persist  in  demanding  it.  The  agent  had  no  possible  right  or 
justification  for  assaulting  him  because  he  did  insist  upon  the  cor- 
rect amount  of  change  being  returned.  '  Of  course,  the  defendant 
owed  the  plaintiff  the  duty  of  treating  him  respectfully  and  prop- 
erly. Certainly  it  was  bound  to  protect  him  against  the  violent  acts 
or  misconduct  of  its  agents.  There  would  probably  be  no  contro- 
versy as  to  the  correctness  of  this  view  of  the  law,  or  as  to  the 
liability  of  the  defendant  for  the  willful  act  of  a  servant  while  act- 
ing in  the  course  of  his  employment. 

It  is  said  that  Edward  W.  Davis  was  not  the  station  agent  at 
Wilton,  but  was  merely  employed  to  carry  the  mails  from  the  trains 
to  the  post-office,  and  was  employed  in  no  other  capacity.  But  he 
was  in  the  ticket  office,  sold  the  plaintiff  a  ticket,  and  received  pay 
therefor.  It  is  alleged  in  the  complaint  that  the  plaintiff  went  to 
the  station  for  the  purpose  of  taking  passage  on  the  train  due  in  a 
few  minutes,  and  purchased  a  ticket  of  an  employee  in  charge  of 
the  office.  Now,  while  it  may  be  true  that  Edward  W.  Davis  was 
not  the  regular  ticket  agent,  yet  under  the  circumstances  he  must 
b(B  regarded  as  authorized  to  issue  the  ticket.  The  special  verdict 
finds  that  at  this  time  the  '' fracas''  occurred,  or  the  unlawful 
assault  was  committed.  Now  to  say  that  Edward  W.  Davis  was  a 
servant  of  the  defendant  in  selling  the  ticket  and  receiving  pay  for 
it,  but  while  in  the  act  of  refusing  to  return  the  proper  change  and 
in  making  the  assault  was  acting  outside  the  course  of  his  employ-, 
ment,  is  refining  too  much  upon  the  transaction.  It  is  not  as 
though  the  fracas  had  occurred  at  a  subsequent  time  and  place  dis- 
connected with  the  act  of  selling  the  ticket  and  making  change. 
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Pf  coarse,  the  rale  is  familiar  that  the  master  is  liable  for  the  torts 
of  his  servant  only  when  they  are  committed  in  the  coarse  of  his 
employment,  and  we  do  not  intend  to  disregard  that  rale  here.  It 
is  often  difficult  to  determine  what  acts  should  be  deemed  within 
%h^  course  of  the  employment;  but  it  seems  to  us,  upon  *  the  facts; 
that  the  assault  made  upon  the  plaintiff  is  one  for  which  the  de- 
fendant is  liable.  It  would  be  unjust  to  hold  that  the  defendant; 
which  was  bound  to  use  all  due  diligence  to  carry  the  plaintiff 
^afely  to  his  destination,'  was  not  bouhd  to  protect  him  against  the 
yiolent  act  of  its  servant  under  the  circumstances  of  the  case, 
^rue,  the  jury,  in  answer,  to  the  fourteenth  question,  find  that  the 
striking  of  the  plaintiff  by  Edward  W.  Davis  was  not  done  by  him 
in  the  course  of  his  employment.  But  this,  in  view  of  the  other 
findings,  amounts  only  to  a  conclusion  of  law,  and  is  not  control-> 
ling  as  to  the  fact.  It  is  like  the  question  presented  in  Hogan  v. 
(7.  M.  &  St.  P.  R.  Co.y  59  Wis.  139,  where  it  was  held  that  if  the 
special  findings  by  the  jury  and  the  averments  of  the  complaint/ 
qonclusively  show  that  the  defendant  was  free  from  any  negligence 
causing  the  injury  complained  of,  a  finding  in  the  verdict  that  the 
defendant  was  guilty  of  such  negligence  will  be  treated  merely  as 
an  erroneous  conclusion  of  law,  and  will  have  no  weight  in  deter- 
mining what  judgment  should  be  entered.  So  here,  where  the 
pther  findings  show  that  Edward  W.  Davis  was  acting  in  the  course 
of  his  employment  when  he  committed  the  unlawful  act  complained 
of,  the  fourteenth  finding  must  be  treated  as  an  erroneous  conclu* 
sion  of  law,  which  can  have  no  weight  in  determining  what  judg* 
ment  shall  be  entered. 

;  By  the  Ooubt.  —  The  judgment  of  the  Circuit  Oourt  is  affirmed. 

JudgmetU  affirmed. 

Note  bt  thf  Rbpobtbr. —  See  NMeafoiXU,  etc.,  Co,  v.  Ckuue,  76  Ind.  143-. 
b1  c,  40  Am.  Rep.  142,  and  note.  226.  That  note  collected  the  eases  in  thi% 
series  np  to  that  point. 

The  following  may  be  aoded:  In  eaune  of  employmenL  Where  conductor 
or  brakeman  kicked  a  boy  from  train  who  was  stealing  a  ride;  Hofman  ▼.  N. 
7.  Cent,  etc.,  R  Co,,  87  N.  Y.  25;  s.  c,  41  Am.  Rep.  887.  Where  a  ferTyrboH 
pilot  took  a  canal  boatman  withont  compensation,  agreeing  to  put  him  oo  h]» 
boat  in  a  passing  tow;  Quinn  v.  Pouter,  87  N.  T.  685;  s.  c,  41  Am.  Rep.  892. 
Where  passenger  accused  brakeman  of  stealing  his  watch,  and  brakemaa 
struck  him;  Chicago  d  B,  R.  Co.  v.  Flexman,  108  111.  546;  s.  c,  42  Am.  Rep. 
53.  Where  law  clerk  of  railroad  company  tries  to  bribe  a  witness;  Chicago 
City  By,  Co.  v.  McMahon,  103  111.  485;  s.  c  ,42  Am;  Rep.  29.     Where  oondno- 
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tor  employs  a  sargeon  for  injured  brakeman,  at  a  distance  from  chief  oiBce 
and  in  absence  of  superior;  T&rre  Haute  A  Ind,  B.  (Jo,  ▼.  McMwrraift  96  Ind. 
868;  B.  Cjt  49  Am.  Rep.  762.  Where  hands  on  locomotive  engine  threw  off  a 
trespasser  while  at  dangeroas  speed;  CaHer  ▼.  LtmiwiitU,  ete»,  J8^.  Co.,  98  Ind. 
6S2;  8.  c,  49  Am.  Rep.  780.  Where  railroad  detectiTC  arrests  innocent  per- 
son; Boansv&le,  etc,,  B.  Co.  t.  MeKee,  99  Ind.  519;  s.  c,  60  Am.  Rep.  108. 
Where- railway  condactor  assaalts  person  on  cab  of  freight  train,  treating  for 
pasB^fe;  We$Um  A  AUantie  B,  Co,  t.  TurMr,  73  Ga  392;  s.  c,  68  Am.  Rep. 
842.  Where  foreman  of  a  corporation  directed  workman  to  open  a  Tentilator 
daring  noon  rest;  Broderiek  ▼.  Detroit  Union  Depot  Co.,  66  Mich.  261;  s.  c, 
56  Am.  Rep.  882. 

Where  railroad  conductor  requests  shipper's  serrant  to  assist  in  coupling 
car  to  facilitate  loading;  Eaton  ▼.  8.  A  E.  T.  By.  Co.,  65  Tex.  677;  s.  c,  67 
Am.  Rep.  606.  Where  driver  of  street-car  requests  passenger  to  assist  him  in 
backing  car  on  turn-out;  Street  By.  Co.  ▼.  Bolton,  48  Ohio  St.  224;  s.  c,  64 
Am.  Rap.  808.  Where  a  brakeman  ordered  boy  trespassing  on  freight  train  to 
Jump  off  while  it  was  moving  rapidly.  Kaneat  OUy,  ete.,  B.  Co.  ▼.  KeOy,  86 
Kans.  665;  8.  c,  69  Am.  Rep.  696. 

In  Harriman  ▼.  PitUturgh,  etc.,  B,  Co,,  Supreme  Court  of  Ohio,  March  22, 
1887,  the  question  was  of  the  liability  of  the  defendant  for  injury  by  an  explo^ 
sion  of  a  torpedo  placed  on  the  track  by  the  defendant's  serrants.  The  court 
said: 

"  It  remains  to  be  considered  whether  from  the  statements  of  the  amended 
petition,  the  acta  and  conduct  of  the  defendant's  agento  and  s^rranta,  consti- 
tuting the  negligence  therein  charged,  were  so  within  the  scope  of  their 
employment  as  to  make  the  defendant  liable  for  the  injuries  thereby  done  to 
the  plaintiff.  It  is  claimed  they  were  not,  because  it  is  alleged  that  the  tor- 
pedoes were  wantonly  placed  upon  the  defendant's  track  by  ite  seiraato  when 
and  where  there  was  no  necessity  or  occasion  for  their  use.  It  appears  from 
the  pleading  '  that  the  defendant,  in  using  and  operating  ite  roads  and  trains,' 
carried  these  torpedoes  on  ite  trains  to  be  used  by  ite  servanto  in  the  manage- 
ment and  operation  of  ite  trains;  that  the  defendant's  servanto,  then  engaged 
in  the  management  of  one  of  defendant's  trains  having  torpedoes  upon  it,  took 
these  torpedoes  from  the  train,  and  while  so  in  the  control  and  management 
of  the  train,  wantonly  placed  thenr  on  the  track;  *  that  defendant  so  carelessly 
and  negligently  conducted  itself  in  the  management  of  ite  said  train  of  cars 
tliat  it  carelessly  failed  to  explode  and  destroy  all  of  the  torpedoes,  but  negli- 
gently left  one  exposed  and  unexploded  on  ite  track/  etc. 

"  The  railroad  company,  having  intrusted  to  its  servanto  the  control  and 
management  of  ite  train  of  cars,  and  the  custody  of  these  dangerous  explosive 
articles  to  be  used  by  them  on  ite  road,  in  the  operation  and  management  of 
the  train,  necessarily  confided  to  some  extent  in  the  Judgment  and  discretion 
of  the  servanto  in  their  use.  The  authority  to  the  servants  was  to  use  the  tor- 
pedoes on  the  road  in  the  management  of  the  train.  The  real  ground  for 
claiming  that  the  defendant  is  not  liable  is  that  they  were  used  at  a  time  and 
in  a  manner  not  within  their  instructions  or  authority.  But  the  defendant 
must  be  held  to'  have  taken  upon  itself  the  risk  of  ^errors  of  Judgment  on  the 
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part  of  the  Bervants,  and  In  the  exercise  of  the  discretion  confided  to  them* 
and  to  be  liable  for  their  misjadgmeni  and  abuse  of  discretion  in  the  use  of 
them.  Nor  does  the  fact  that  the  oondnct  of  the  aeryants,  constitnting  the 
negligence  complained  of,  was  a  yiolation  of  their  dnty  to  the  defendant,  or 
was  needless,  reckless  or  wanton,  exonerate  the  defendant.  A  master  does 
not  ordinarily  anthoiise  or  expect  negligence  in  the  servant.  Reasonable  care 
and  fidelity  in  his  employment  is  a  part  of  the  servant's  engagement,  and  every 
act  of  negligence  on  his  part  is  in  some  sense  a  violation  of  his  dnty  to  the 
master,  and  a  deviation  from  his  authority. 

*'  The  case  of  Hoffman  v.  ITew  York  Cent.,  eU.,  R  Co.,  87  N.  T.  25;  s. 
c,  41  Am.  Rep.  897,  so  accords  with  our  views  on  this  subject  that  we  forbear 
any  extended  review  of  the  numerous  other  cases  sustaining  them.  In  that 
case  the  plaintiff,  a  boy  eight  years  of  age,  jumped  on  the  steps  of  a  car  in  a 
passenger  train  upon  the  defendant's  road,  and  sat  down  upon  the  platform  of 
the  car.  He  was  kicked  from  the  car  by  the  conductor  or  brakeman  while  the 
car  was  running  at  a  speed  of  about  ten  miles  an  hour,  and  was  injured.  By 
the  regulations  of  the  defendant,  in  force  at  the  time,  the  conductor  had  charge 
of  the  train,  and  was  responsible  for  its  safe  and  proper  management,  and 
brakemen  and  other  servants  thereon  were  subject  to  his  orders.  He  was 
authorized  to  remove  from  the  cars  persons  who  should  refuse  to  pay  th^r 
fare,  or  were  drunk,  riotous  or  unruly;  but  must  be  governed  by  the  provis 
ions  of  the  law  in  so  doing.  The  law  then  in  force  provided  that '  if  any  pas> 
senger  sliall  refuse  to  pay  his  fare  it  shall  be  lawful  for  the  conductor  to  put 
him  and  his  baggage  out  of  the  car,  using  no  unnecessary  force,  at  any  usual 
stopping  place,  or  near  any  dwellings,  on  stopping  the  train.'  It  was  held  that 
the  defendant  was  liable,  and  in  the  opinion  of  the  court,  Amdbbwb,  G.  J.,  says: 
'  Assuming  the  case  made  by  the  plaintiff,  the  act  (of  kicking  him  from  the 
car)  was  flagrant,  reckless  and  illegal;  but  the  point  is,  was  it  within  the 
scope  of  the  employment  ?  The  removal  of  trespassers  from  the  cars  was,  as 
we  hold,  within  the  implied  authority  or  the  defendant's  servants  on  its  train. 
The  fact  that  they  acted  illegally  in  removing  the  plaintiff  while  the  train  was 
in  motion  does  not  exonerate  the  defendant.  *  *  *  No  doubt  the  kicking 
of  the  boy  off  the  car  was  not  only  a  wrong  to  the  plaintiff,  but  was  a  violation 
of  the  duty  which  the  train  servants  owed  to  the  defendant  to  exercise  proper 
care  in  executing  the  authority  confided  to  them;  but  in  most  cases  where  the 
master  has  been  held  liable  for  the  acts  of  the  servant,  the  tortious  act  was  a 
breach  of  the  servant's  duty.  In  this  case  authority  to  remove  the  plaintiff 
from  the  cars  was  vested  in  the  defendant's  servants.  The  wrong  consisted 
In  the  time  and  mode  of  exercising  it.  For  this  the  defendant  is  responsible, 
unless  the  brakeman  used  his  authority  as  a  mere  cover  for  aoo<»nplishing  an 
independent  and  wrongful  purpose  of  his  own.' 

"  So  it  may  be  said  in  this  case  that  at  most  it  appears  that  the  defendant's 
servants,  while  acting  in  its  business  and  within  the  scope  of  their  employ- 
ment, deviated  from  the  line  of  their  duty  to  the  defendant,  and  disobeyed  ito 
instructions.  In  so  deviating,  while  they  may  have  disregarded  their  Instruc- 
tions, they  were  still  doing  their  employer's  work,  though  not  according  to  their 
Instructions.    And  see  Quinn  v.  Pofoer,  87  N.  T.  686;  s.  c,  41  Am.  Rep.  898.* 
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Not  in  eowne  of  emploiftnenL  Where  foandrj  engineer  remored  hot  ashes 
^▼en  him  hj  employer  to  sell  for  himself;  Burke  t.  Shaw,  69  Miss.  448;  s.  c, 
4S  Am.  Bep.  870.  Where  railway  section-men  damaged  adjoining  property 
by  a  fire  kindled  to  cook  their  meals;  McHer  t.  8t.  FatU,  Minn,  A  Man,  By. 
Co.,  81  Minn.  861;  8.  o  ,  47  Am.  Bep.  798.  Express  wagon  drirer  authorised 
to  do  for  himself,  and  injuring  a  person  in  that  business;  MtdtehiU  v.  Bates, 
81  Bfinn.  884;  s.  C,  47  Am.  Rep.  796.  Where  railway  road-master  in  chaige 
of  repairs  contracts  for  nursing  of  person  injured  on  line,  there  being  no 
«meigency  and  a  superior  within  reach;  LottiwilU,  etc,,  By.  Oo.  ▼.  MeVdy,  96 
Ittd.  891;  B.  c,  49  Am.  Rep.  770.  Where  hostler  immoderately  rode  a  horse 
boarded  by  his  employer;  Adoma  r,  Coet,  89  Md.  264;  s.  c,  60  Am.  Rep.  211. 
Where  railroad  division-superintendent  employs  suTgeon  for  injured  passen- 
ger; Union  Pae,  By.  Co.  t.  BeaUy,  86  Eans.  266;  s.  c,  67  Am.  Rep.  160. 

Hee  notes,  41  Am.  Rep.  840;  42  Am.  Rep.  86;  42  Am.  Rep.  82;  60  Am.  Rep. 
108;  69  Am.  Rep.  601. 

The  following  is  an  abstract  of  Charletton  ▼.  London  Tramwaye  Co., 
Limited,  Q.  B.  DIt.,  Deo.  12. 1887:  On  the  80th  of  November,  1886,  the  plain- 
tiif  was  a  passenger  in  one  of  the  defendant's  tramears.  When  the  conductor 
of  the  car  applied  to  her  for  her  fare  she  gave  him  half  a  crown,  and  received 
from  him  2i.  Ad,,  the  fare  being  2d.  When  she  was  about  to  leave  the  car  the 
conductor  stopped  her,  and  told  her  that  she  could  not  leave,  as  she  had  given 
him  a. bad  half-crown.  8he  was  then  taken  on  in  the  car  past  her  destination 
untU  the  car  arrived  near  a  police  station.  She  was  then  taken  out  by  the 
conductor,  and  taken  by  him  to  the  police  station,  and  was  there  charged 
before  an  inspector  of  police  with  giving  a  bad  half-crown  in  payment  of  her 
fare.  The  half-crown  was  tested  by  the  police  inspector,  and  found  to  be 
good,  and  the  plaintiff  was  thereupon  discharged.  She  brought  the  present 
action  against  the  tramwajrs  company  for  trespass  and  false  imprisonment,  and 
the  case  was  tried  before  Stbphkn,  J.,  and  a  special  jury,  when  a  verdict  and 
judgment  were  entered  for  the  plaintiff  for  £100  damages,  the  learned  judge 
holding,  that  notwithstanding  the  rules  of  the  company,  the  conductor  had  an 
ostensible  authority  to  do  what  he  did,  to  detain  the  plaintiff  and  give  her  into 
custody.  The  defendants  now  moved  for  a  new  trial,  or  that  judgment 
should  be  entered  for  them  on  the  ground  that  there  was  no  evidence  to  go  to 
the  jury  of  the  defendants'  liability  for  the  acts  of  their  conductor,  and  that 
the  judge  ought  to  have  directed  the  jury  that  the  conductor  was  not  acting 
within  the  scope  of  his  employment,  and  that  the  defendants  were  not  liable, 
as  the  conductor  had  acted  in  contravention  of  the  defendants'  express  orders 
and  to  protect  his  own  interests.  Section  61  of  the  Tramways  Act,  1870,  pro- 
vides that  eveiy  person  defrauding  the  company  in  the  payment  of  the  fare 
shall  be  liable  to  a  penalty  not  exceeding  forty  shillings;  and  section  62  pro- 
vides that  it  shall  be  lawful  for  any  officer  or  servant  of  the  promoters  or 
lessees  of  any  tramway  •  •  •  to  seise  and  detain  any  person  discovered 
either  in  or  after  committing  or  attempting  to  commit  any  such  offense  as  in 
the  next  preceding  section  is  mentioned,  and  whose  name  or  residence  is 
unknown  to  such  officer  or  servant,  until  such  person  can  be  conveniently 
taken  before  a  justice,  or  otherwise  discharged  by  due  course  of  law.    In  m 
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book  of  rales  and  legnlationa  for  the  officers  and  servants  of  the  oompanj, 
relating  to  the  conductor,  are  the  following  rales:  Rale  11.  "Passengers 
offering  bad  money  in  payment  of  fare.  Ck>in  mast  be  kept  quite  apart  from 
other  money,  and  in  presence  of  passenger  tested.  If  bad,  the  passenger 
refases  good  coin,  having  other  money  in  his  possession,  he  may  be  charged 
under  the  authority  of  an  inspector  or  timekeeper."  Rule  16.  "Except  in 
cases  of  assault,  conductors  are  not  to  give  passengers  into  custody  without 
the  authority  of  an  inspector  or  timekeeper.'*  Also  the  following  rule:  "  A 
conductor  shall  be  responsible  for  (8)  all  counterfeit  and  foreign  coin  received.'* 
HM,  that  taking  into  consideration  the  rales  supplied  to  the  conductor,  it  was 
not  within  the  scope  of  his  authority  to  give  any  person  into  custody,  except 
for  assault,  without  the  authority  of  an  inspector  or  timekeeper;  and  in  so 
giving  the  plaintiff  into  custody  he  was  acting  ultra  virei,  and  that  the 
defendants  were  not  liable. 


LbOKABD  V.  YOHKK. 
(08  Wis.  867.) 

Bankmptcif  —  diteharge — Judgtnent  pending  proeeeding9.  * 

A  Judgment  obtained  pending  bankruptcy  proceedings,  on  a  daim^  provable 
.  therein,  is  released  by  the  banlLrupt's  discharge.* 

ACTION  for  injunction.    The  opinion  states  the  case.    The  de- 
fendant had  jadgment  below. 

W.  P.  Barileti,  for  appellant 

,    F.  F.  Frawhy  and  F.  W.  James,  for  respondent. 

,  Orton.  J.  The  plaintiff  by  hia  first  complaint  alleged  as  fol* 
lows:  The  firm  of  Leonard,  French  ft  Oiddings,  of  which  the 
plaintiff  was  a  member,  was  indebted  to  the  defendant  Yohnk  in 
the  sum  of  about  t2»400y  and  on  the  7th  day  of  December,  1869, 
Tohnk  commenced  an  action  thereon  against  said  firm  in  the  Cir- 
jcnit  Court  of  Eau  Claire  county.  On  the  13th  day  of  December, 
1869,  the  said  firm  filed  their  petition  in  bankruptcy,  and  were,  de- 
clared bankrupts  accordingly,  and  afterward  the  said  Yohnk,  with 
the  other  creditors  of  said  firm,  filed  and  proved  said  claim  against 
the  bankrupt  estate,  as  it  was  proTable  according  to  the  bankrupt 
law.     On  January  7,  1870,  the  said  Yohnk  obtained  a  judgment  in 

•  See  Bawen  v.  Eiehel  (91  Ind.  2^2).  46  Am.  Rep.  574. 


JANUABY  TEBM,  1887.  88S 

I  II 

Leonard  ▼.  Tohnk. 

»  ■        .  ■ 

the  above  action  against  said  firm  by  default  for  the  snm  of 
92,420.76,  and  afterward  filed  and  proved  said  judgment  as  a  prov- 
able claim  against  said  bankrupt  estate.  On  the  23d  day  of  Febru- 
%Tj,  1886,  Yohnk  caused  an  execution  to  be  issued  on  said  judg- 
ment, and  thereafter  the  said  defendant  Gosgrove,  as  sheriff,  levied 
the  same  upon  certain  property  belonging  to  the  said  plaintiff,  and 
which  he  had  acquired  since  the  commencement  of  said  bankruptcy 
proceedings,  to  satisfy  said  execution,  and  advertised  the  same  for 
sale.  On  the  26th  day  of  Febraary,  1886,  the  plaintiff  petitioned 
the  bankrupt  court  for  a  discharge  in  said  bankruptcy,  and  an 
order  to  show  cause  why  he  should  not  be  so  discharged  was  entered 
to  be  heard  on  the  21st  day  of  June  thereafter,  and  the  same  was 
duly  served  upon  said  Yohnk.  Thereupon  this  action  was  brought 
by  the  plaintiff  to  enjoin  the  proper  parties  from  proceeding  further 
under  said  judgment  and  execution,  and  such  an  injunction  was 
.granted. 

On  the  24th  day  of  June,  1886,  the  plaintiff  obtained  his  dis^ 
charge  in  said  bankruptcy  in  due  form  of  law,  and  thereupon,  by  a 
rule  to  show  cause,  moved  the  court  for  leave  to  file  a  supplemental 
complaint  in  said  action,  setting  up  said  discharge  and  praying  a 
perpetual  injunction  of  apy  proceedings  on  said  judgment,  and. exe- 
cution. In  the  meantime- the  defendants  had  filed  a  demurrer  to 
said  first  complaint  on  the  ground  of  want  of  jurisdiction  and  of  no 
cause  of  action.  Both  the  motion  and  the  demurrer  were  heard  at 
chambers,  and  the  motion  was  denied,  and  the  demurrer  sustained. 
From  the  orders  of  the  Circuit  Court  refusing  to  set  aside  the  orders 
so  denying  the  motion  and  sustaining  the  depurrer,  this  appeal  b 
taken.  The  facts  of  this  case  raise  the  question  which  is  in  such 
iiTeconcilable  confiict  in  the  State  courts.  In  the  following  States 
it  is  held  that  by  a  subsequent  discharge  in  bankruptcy,  if  a  judg- 
ment is  obtained  by  a  creditor  upon  a  claim  provable  under  the 
bankrupt  law,  in  an  action  commenced  before  or  after  the  com- 
mencement of  the  bankruptcy  proceedings,  and  pending  such  pro- 
ceedings the  bankrupt  is  discharged  from  the  judgment  itself,  the 
same  as  from  the  claim  upon  which  it  was  founded:  New  York, 
Georgia,  Vermont,  Indiana,  Michigan,  Mississippi,  Tennessee,  Vir- 
ginia, North  Carolina,  Arkansas,  Kansas,  Alabama,  California  and 
perhaps  some  other  States.  In  Massachusetts  and  Illinois  and  some 
other  States  it  is  held  that  such  a  judgment  is  not  affected  by  the 
discharge.  It  is  contended  by  the  learned  counsel  of  the  respondent 
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that  many  of  the  cases  in  which  it  is  held  that  both  the  jndgtnent 
and  the  chum  are  barred  by  the  discharge  arose  under  the  baukrapt 
lavr  of  1B4.1,  which  did  not  contain  the  provision  requiring  the 
State  court  to  stay  proceedings  in  such  a  case  before  judgment* 
upon  the  application  of  the  bankrupt^  found  in  the  bankrupt  law 
of  1867,  in  Bey.  Stat  U.  S.,  §  5106.  But  it  is  significant  that 
the  same  conflict  of  decisions  upon  this  question  still  exists,  not- 
withstanding this  new  provision.  This  provision  imposes  a  duty 
upon  the  State  courts,  which  they  may  or  may  not  discharge,  not- 
withstanding its  imperative  language:  ^^  And  any  such  suit  or  pro- 
ceeding shall  upon  the  application  of  the  bankrupt  be  stayed,  to 
await  the  determination  of  the  court  in  bankruptcy  on  the  question 
of  the  discharge,  provided  there  is  no  unreasonable  delay  on  the 
part  of  the  bankrupt  in  endeavoring  to  obtain  his  discharge.''  The 
reason  for  this  provision,  given  by  the  learned  judge  who  wrote  the 
opinion  in  Boynton  v.  Ball,  105  111.  634,  was  '^to  prevent  a  judg- 
ment which  the  discharge  might  not  relieve  the  bankrupt  from,  as 
held  by  the  courts  of  Maine  and  Massachusetts,''  etc.  This  rea- 
son evidently  comes  from  a  desire  to  sustain  the  ruling  of  the 
Illinois  courts  upon  the  main  question.  If  there  had  been 
no  conflict  in  the  decisions  of  the  various  courts  of  this 
country  under  the  law  of  1841  against  the  rule  that  such  interme- 
diate judgment  is  not  released  or  affected  by  the  discharge,  and  all 
courts  had  agreed  with  the  Supreme  Court  of  Illinois,  there  might 
be  some  ground  for  the  reason  given.  But  when  Congress  must 
have  been  aware  that  there  was  a  preponderance  of  the  weight  of 
authority  in  this  country,  and  that  the  decisions  of  the  English 
courts  were  uniform,  against  such  a  rule,  such  a  reason  for  the  pro- 
vision could  have  had  but  little  weight.  A  far  better  reason  would 
have  been,  and  probably  was,  that  the  bankrupt,  after  his  discharge, 
might  not  be  put  to  the  trouble  and  expense  of  relieving  his  subse- 
quently-acquired property  from  the  lien  of,  and  a  threatened  seiz- 
ure under,  intermediate  judgments,  obtained  in  violation  of  the 
bankrupt  law,  pending  his  bankruptcy  proceedings.  This  provision 
makes  it  easier  and  less  expensive  to  prevent  such  judgments  and 
the  threatened  mischief,  than  to  set  them  aside  after  such  mischief 
had  been  wrought. 

It  may  be  well  to  consider  briefly  the  effect  of  this  new  provision. 
Under  the  law  of  1841  the  bankrupt  certainly  had  the  right  to  go 
into  the  State  court  and  ask  for  a  stay  of  the  proceediugs  on  the 
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same  ground,  and  sach  court  had  the  power  and  discretion  to  stay 
the  proceedings  if  there  had  been  no  unreasonable  delay  in  obtain- 
ing his  discharge.  Neither  the  bankrupt  nor  the  State  court  can 
do  any  thing  more  now  under  this  provision.  The  pendency  of  the 
bankrupt  proceedings  would  have  been  no  defense  to  the  action 
then,  and  it  is  no  defense  now.  The  proceeding  is  only  dilatory 
and  discretionary  at  most.  If  the  bankrupt  could  thereby  abso- 
lutely prevent  a  judgment  from  being  rendered,  it  would  be  differ- 
ent and  quite  effectual.  But  as  it  is  the  remedy  is  quite  inad- 
equate. There  are  two  previous  provisions  that  ought  to  be  and 
are  more  effectual.  The  first  is  applicable  in  all  respects  to  this 
case:  ^'  No  creditor  proving  his  debt  or  claim  shall  be  allowed  to 
maintain  any  suit  at  law  or  in  equity  therefor  against  the  bankrupt, 
but  shall  be  deemed  to  have  waived  all  right  of  action  against  him; 
and  all  proceedings  already  commenced,  or  unsatisfied  judgments 
already  obtained,  against  the  bankrupt,  shall  be  deemed  to  be  dis- 
charged and  surrendered  thereby.'^  Bev.  Stat.  IT.  S.,  §  5105. 
In  this  case  the  suit  was  commenced  before  the  proof  of  the 
debt  in  bankruptcy.  ''In  such  a  case  the  proving  of  the  debt 
operates  as  a  surrender,  ipsojure^  of  the  action,  and  is  a  bar  to  any 
further  proceedings  in  the  suit.^  Bump  Bankr.  681;  Everett  v. 
Derby,  5  Law  Bep.  225.  The  other  provision  is  as  follows:  ''No 
creditor  whose  debt  is  provable  shall  be  allowed  toprosecute  to  final 
judgment  any  suit  at  law  or  in  equity  therefor  against  the  bankrupt 
until  the  question  of  the  debtor's  discharge  shall  have  been  deter- 
mined." Section  5106.  These  provisions  together  contain  prohi- 
bitions against  the  creditor  maintaining  or  prosecuting  any  such 
action  to  judgment,  and  it  is  therefore  unlawful  for  the  creditor  to 
do  so.  Such  judgments  are  obtained  in  violation  of  the  bankrupt 
law.  Now  what  is  the  result  if  the  creditor  shall,  notwithstanding 
such  prohibition,  maintain  or  prosecute  such  an  action  to  judgment, 
or  if  the  State  court  should  see  fit  to  deny,  as  it  may,  such  applica- 
tion for  a  stay  of  proceedings?  Are  the  judgments  so  obtained 
nevertheless  valid,  effectual  and  conclusive?  If  so,  then  these  pro« 
visions  are  nugatory  and  of  no  force  or  effect  whatever.  These  pro- 
visions do  not  affect,  and  were  not  intended  to  affect,  the  jurisdic- 
tion of  the  State  courts  in  such  action^;  but  they  do  affect,  and 
were  intended  to  affect,  the  conduct  of  the  creditor.  He  has  pro- 
ceeded in  violation  of  law.  As  to  him  the  judgment  ought  not  ta 
be  effectual  against  the  proceedings  and  discharge  in  bankruptcy- 
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He  was  prohibited  by  the  law  from  obtaining  judgment  He  is 
prohibited,  by  the  spirit  and  effect  of  the  same  law,  from  ayailing 
himself  of  such  judgment  by  enforcing  it,  by  execution  or  other- 
wise, against  the  discharge  in  bankruptcy.  This  would  seem  to  be 
the  proper  effect  of  these  provisions.  If  in  the  event  the  bank- 
rupt fails  to  obtain  his  discharge,  then  he  is  not  injured.  If  he 
obtains  his  discharge,  then  he  may  assert  it  as  against  the  judg- 
ment so  unlawfully  obtained. 

But  I  have  wandered  sufficiently  in  attempting  to  discover  the 
reason  of  the  provisions.  Their  effect  is  not  remedial.  Theycaur 
not  be  interposed  as  a  defense  to  the  action.  In  view  of  them  the 
State  court  may  stay  the  proceedings  or  may  refuse  to  do  so.  No^- 
so  however  as  to  judgments  obtained  after  the  discharge  in  bank- 
ruptcy. In  such  cases  the  discharge  may  be  pleaded  in  bar  of  the 
actions  or  as  a  complete  defense.  That  class  of  cases  therefore 
which  holds  that  such  judgments  are  conclusive  is  inapplicable  to 
this  case.  It  is  conceded  in  the  opinion  in  Boynion  v.  Bally  supra, 
that  the  English  authorities  are  uniform  upon  this  question  that 
such  a  judgment  is  released  by  the  bubsequent  discharge,  but  it  is 
said  that  the  English  courts  are  forced  to  so  hold  by  the  provision 
of  the  English  bankrupt  law,  that  if  the  debtor  is  arrested  on  exe- 
cution he  may  be  discharged  on  motion.  A  broader  provision  than 
that  is  found  in  the  law  of  1867,  which  is  that  the  debtor  shall  not 
be  liable  to  arrest  in  any  such  action  (R.  S.  of  XT.  S.,  §  5107),  and 
if  arrested,  it  follows  of  course  that  he  may  be  discharged. 

The  legal  effect  of  the  proceedings  in  bankruptcy  and  of  the  dis- 
charge upon  pending  actions  by  the  creditors  upon  proved  and 
provable  claims  and  upon  intermediate  judgments,  would  seem  to 
present  a  Federal  question,  for  the  authoritative  decision  of  the 
Federal  courts.  I  have  been  unable  to  find  any  case  in  point  de- 
cided by  the  Supreme  Court  of  the  United  States,  except  the  late 
case  of  Palmer  v.  Hussey,  119  U.  S.  96,  in  which  the  judgment 
of  the  Court  of  Appeals  of  New  York,  giving  such  effect  to  a 
subsequent  discharge  in  bankruptcy  upon  an  intermediate  judg- 
ment of  the  Supreme  Court  of  that  State,  is  affirmed.  That  case 
was  much  like  the  present  one.  Hussey  filed  his  petition  on  the 
20th  day  and  was  adjudicated  a  bankrupt  on  the  24th  day  of  Jan- 
uary, 1868.  On  the  18th  day  of  April,  1874,  Palmer  obtained  a 
judgment  against  Hussey  for  about  $22,000  upon  a  claim  which 
was  finally  determined  to  have  been  provable  in  the  bankruptcy,  in 
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a  suit  commenced  the  7th  day  of  September,  1868.  On  the  17tb. 
day  of  May,  1880,  Hnssey  obtained  his  final  discharge,  and  os  the 
12th  day  of  June,  18cK),  he  moved  the  Sapreme  Oonrt  of  Nev 
York  to  perpetually  enjoin  the  collection  of  the  judgment  because 
of  such  discharge.  That  court  denied  the  motion,  on  the  ground 
that  the  debt  on  which  the  judgment  was  obtained  was  not  such  a 
one  as  could  be  released  by  the  discharge  in  bankruptcy.  The 
Court  of  Appeals  reversed  this  order,  and  held  the  judgment  re- 
leased, in  accordance  with  the  uniform  decisions  of  that  court 
since  Clark  y.  Rowling,  3  N.  Y.  216,  after  holding  that  such  debt 
was  one  proyable  under  the  bankrupt  law  and  which  was  released 
by  the  discharge,  and  the  execution  of  the  judgment  was  perpetu* 
ally  enjoined.  On  writ  of  error  the  Supreme  Court  affirmed  the 
judgment  of  the  Court  of  Appeals.  One  of  the  Federal  questions 
raised  in  the  case  was  as  to  the  fraudulent  and  fiduciary  character 
of  the  debt  and  the  other  was  as  to  the  delay  in  obtaining  the  dis- 
charge. As  to  the  last  question,  the  court  said  :  '^  By  section  5119 
of  the  Revised  Statutes,  the  certificate  of  discharge  was  made  con- 
clusive evidence  in  favor  of  the  bankrupt  of  the  fact  and  regularity 
of  such  discharge.  We  must  presume  therefore  that  the  applica- 
tion was  made  within  the  time  required  by  section  5108,  or  if  not, 
that  any  delay  there  may  have  been  was  satisfactorily  explained  be- 
fore the  discharge  was  granted.  The  certificate  is  conclusive  on 
that  question." 

It  is  claimed  by  the  learned  counsel  of  the  respondent  that  the 
question  whether  the  judgment  could  be  affected  by  the  discharge 
according  to  the  statute  was  not  raised  or  discussed  in  the  case  in 
any  of  the  courts.  That  may  be,  but  that  question  was  directly  in- 
Tolved  in  the  case,  and  it  was  probably  thought  useless  to  question 
the  uniform  decisions  of  the  Court  of  Appeals  upon  it.  If  the 
Supreme  Court  of  the  United  States  entertained  any  different  view 
of  that  question  from  the  Court  of  Appeals,  it  would  have  been  men- 
tioned, as  it  would  have  caused  a  reversal  of  the  judgment  on  that 
ground  alone.  That  court  adopted,  sub  silentio,  the  ruling  of  the 
courts  of  New  York  upon  that  question,  by  affirming  the  judgment. 
What  was  the  use  of  disposing  of  the  question  of  laches  or  delay  in 
obtaining  the  discharge,  if  the  discharge  itself  could  have  no  such 
effect  under  any  circumstances  ?  If  the  counsel  of  the  plaintiff  in 
error  in  that  case  had  supposed  that  the  Supreme  Court  would  hold 
differently  on  that  question  from  the  Court  of  Appeals,  that  court 
Vol.  LX  — 112 
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would  haye  been  asked  to  reverse  the  jadgment  on  that  groand, 
l)ecaa6e  the  Federal  qaestion  also  was  directly  inyolyed  in  the  case, 
and  the  effect  of  the  discharge  upon  the  judgment  was  inyolyed  in 
the  qaestion  of  delay  in  obtaining  it 

In  Braman  y.  Snider,  21  Fed.  Rep.  871  (in  the  United  States 
District  Coart  for  the  district  of  Minnesota),  a  case  of  similar  facts, 
Jadge  Nelsok  held  that  '^  the  doctrine  of  merger  and  extinguish- 
ment of  the  debt,  and  that  the  jadgment  constitutes  a  new  debt 
from  the  time  of  its  recoyery,  is  not  applicable  under  the  Bankrupt 
Act.''  A  similar  decision  was  made  by  the  United  States  District 
Court  for  the  district  of  Nevada  in  Re  Slanefield,  16  N.  B.  R  268. 

The  decisions  against  this  effect  of  the  subsequent  discharge  to  re- 
lease the  intermediate  judgment  under  the  law  of  1867  have  been  in 
part  based  upon  the  provision  of  the  law  that  allows  the  bankrupt 
to  apply  for  a  continuance  of  the  action  until  he  obtains  his  discharge. 
It  is  said  in  one  of  the  leading  cases  supporting  this  doctrine  (in 
Bradford  v.  Jiice,  102  Mass.  472;  s.  c,  3  Am.  Bep.  483)  that  the 
same  proceeding  was  taken  as  a  rule  of  practice  under  the  law  of 
1841,  and  that  therefore  the  same  doctrine  prevailed  in  many  of  the 
States  under  the  law  of  1841;  and  so  strongly  did  this  reason  pre- 
vail in  Massachusetts  that  in  Haggerty  v.  Amary,  7  Allen,  458,  in 
an  action  upon  a  judgment  rendered  in  the  courts  of  New  York 
after  the  commencement  of  proceedings  in  bankruptcy  under  the 
bankrupt  law  of  1841,  it  was  held  that  the  discharge  might  be 
pleaded  as  a  defense,  because  that  rule  of  practice  did  not  prevail  in 
the  courts  of  New  York.  This  is  hardly  consistent  with  the  other 
reason  given  (which  is  a  mere  fiction  or  technicality)  for  holding 
that  the  judgment  is  unaffected  by  the  discharge,  which  is  that  the 
debt,  which  would  have  otherwise  been  released  by  the  discharge, 
is  merged  or  lost  in  the  judgment,  and  that  the  judgment  consti- 
tuted a  new  debt,  pending  the  proceedings  in  bankruptcy,  which 
could  not  be  so  released.  If  that  reasoi  be  a  good  one,  then  the 
judgment  so  rendered  in  New  York  is  no  more  released  than  if  it 
had  been  rendered  in  any  other  State. 

The  opposite  rule  is  founded  on  better  reasons.  They  are  stated, 
perhaps,  fuller  and  more  satisfactorily  in  Dato^on  v.  ffarfstield,  79 
N.  C.  334,  than  in  any  other  case,  and  they  commend  themselves  to 
our  judgment.  (1)  The  bankrupt  law,  and  the  oath  required  of 
the  creditor  to  prove  his  claim,  show  that  it  is  the  debt  itself,  in 
whatever  form  or  hoivever  evidenced,  which  is  affected  by  the  dis* 
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charge.  (2)  'The  consideration  must  be  inquired  into  in  order  to 
ascertain  whether  the  debt  is  provable,  or  of  sach  a  nattire  as  topre- 
Tent  a  discharge  as  in  Palmer  y.  Ht^ssey,  supra.  (3)  The  jadg« 
ment  is  no  more  evidence  of  a  new  debt,  in  such  a  case,  than  a  bond, 
promissory  note,  or  some  other  evidence  of  debt  into  which  the 
original  debt  was  merged,  and  no  more  extinguishes  the  debt.  It 
is  the  date  of  the  demand  and  not  the  subsequent  judgment  on  it 
that  must  determine  whether  the  creditor  was  an  existing  one  when 
an  assignment  or  other  transfer  was  made,  so  as  to  be  allowed  to 
attack  it  for  fraud.  (4)  It  is  within  the  spirit  and  equity  of  the 
law  to  regard  only  the  debt  and  not  its  form.  (5)  The  opposite  rule 
is  narrow,  technical,  and  absurd,  and  would  defeat  the  objects  of 
the  law.  These  reasons  are  stated  at  length  by  great  strength  of 
language  and  by  apt  illustration. 

In  Dresser  v.  Brooks,  3  Barb.  429,  it  is  said:  '*  The  consequence 
of  adopting  the  strict  and  narrow  construction  of  holding  a  judg- 
ment exempt  from  the  operation  of  a  discharge  because  the  debt 
exists  in  a  diflTerent  form  and  under  a  different  name  would,  in  the 
case  of  a  bankrupt  whose  debts  were  numerous,  utterly  defeat  the 
benign  object  of  the  act,  and  leave  the  unfortunate  bankrupt  sub- 
ject to  a  great  portion  of  his  debts  after  every  dollar  of  his  estate 
had  been  faithfully  devoted  to  their  payment.'' 

It  might  be  added  to  these  reasons,  that  if  one  creditor  whose 
debt  was  provable  under  the  bankrupt  law  could  bring  an  action 
on  it  and  cause  it  to  be  so  changed  by  a  subsequent  judgment  upon 
it  as  to  be  exempt  from  the  operation  of  the  discharge,  they  may  all 
of  them  take  the  same  course,  and  none  of  them  be  left  to  give  ef- 
fect to  the  proceedings  or  the  discharge,  and  the  bankrupt  would 
be  defeated  in  trying  to  take  the  benefit  of  the  act.  And  again  if 
even  they  might  be  stayed  in  these  actions  upon  the  application  of 
the  bankrupt,  he  would,  pending  his  bankruptcy,  be  harassed  by 
a  multiplicity  of  suits,  here  and  everywhere,  and  suffer  great  ex- 
pense in  money  and  hardship  and  care  and  labor,  and  his  whole 
time  and  attention  be  employed  in  seeking  to  stay  the  proceedings, 
a  trouble  and  embarrassment  not  only  not  contemplated,  but  actu- 
ally prohibited,  by  the  act. 

It  is  well  said  in  Bump's  Law  and  Practice  in  Bankruptcy  (6th 
^•),  411:  '^A  debt  upon  which  a  judgment  has  been  rendered 
since  the  commencement  of  proceedings  in  bankruptcy  may  be 
proved.     The  debt  is  not  extinguished.     The  instrument,  contract 
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or  obligation  upon  which  the  debt  arose  is  extinguished,  but  not 
the  debt.  The  debt  remains.  If  this  were  not  so,  the  judgment 
would  destroy  itself  by  extinguishing  the  very  foundation  on  which 
it  is  built.  The  debt  was  founded  on  contract;  it  is  now  founded 
on  judgment;  but  it  is  the  same  debt.  *  *  *  The  theory  that 
the  debt  is  so  merged  as  to  be  extinguished  has  no  applicability  un- 
der the  Bankrupt  Act." 

I  haye  referred  specially  to  only  a  few  of  the  decisions  of  this 
<)ue6tion  cited  by  the  learned  counsel  on  both  sides,  which  however 
will  be  preserved  in  their  able  briefs.  But  I  think  it  may  be  safely 
said  that  the  decided  weight  of  authority,  both  in  number  and 
reason,  is  upon  the  side  of  the  appellant.  It  being  a  Federal  ques- 
tion arising  under  a  law  of  Congress,  the  above  decision  of  it  by  the 
Supreme  Court  and  other  Federal  courts  is  of  the  highest  author- 
ity, if  not  binding.  The  intimation  of  Mr.  Justice  Okat,  in  HiU 
V.  Harding^  107  XT.  S.  631,  and  the  decisions  of  the  Circuit  Court 
ior  the  district  of  Massachusetts,  have  clearly  been  induced  by  the 
uniform  decisions  of  the  courts  of  that  State.  The  cases  cited  from 
the  United  States  Reports  by  the  learned  counsel  of  the  respond- 
ents are  not  applicable. 

The  question  of  delay  in  procuring  the  discharge  can  cut  no  fig* 
ure  in  this  case.  That  question  was  disposed  of  by  the  bankrupt 
court  on  granting  the  discharge,  which  is  conclusive  evidence  that 
the  delay,  if  any,  was  sufficiently  excused.  Palmer  v.  Hussey^ 
^supra.  In  that  case  there  was  nearly  the  same  delay  in  obtaining 
the  discharge  as  in  pressing  the  judgment.  In  this  case  the  plaintiff 
filed  his  bill  and  obtained  an  injunction  just  as  soon  as  the  defend- 
ant Yohnk  attempted  to  enforce  his  judgment  by  execution,  and 
then  obtained  his  discharge  without  delay.  What  was  said  in  Daiih 
^on  V.  Hartsfield,  supra,  is  appropriate  here:  '^  Eight  years  haye 
elapsed  since  the  judgment  was  entered  up;  and  if  the  defendant 
has  delayed  in  seeking  his  release,  the  plaintiff  has  also  waited,  and 
made  no  attempt  meanwhile  to  enforce  his  judgment.  Positive 
action  was  necessary  on  the  part  of  the  plaintiff,  for  without  it  no 
opportunity  was  given  him.  He  may  have  supposed  that  the  plain- 
tiff, by  his  long  acquiescence,  was  assenting  to  the  efficient  opera- 
tion of  the  discharge  in  working  out  its  proper  results,  and  there- 
fore no  movement  on  his  part  was  required.  Why  should  there  be 
Beedless  litigation,  and  why  should  the  defendant  believe  the 
T>l:untiff  ever  intenderl  to  enforce  his  debt?    His  conduct  was  rec- 
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oncilable  only  with  the  idea  of  a  silent  self-adjnstmenty  without 
the  intervention  of  pleading  and  process.  But  as  soon  as  the  plain- 
tifF  wakes  up  and  shows  his  intent  to  enforce  his  demand,  he  puta 
in  operation  the  very  machinery  which  lets  in  the  defense." 

In  this  case  the  judgment  was  rendered  in  1870,  and  the  execu- 
tion was  issued  in  1886.  There  are  peculiarities  in  this  case  that 
ought  to  be  noticed.  The  defendant  Yohnk  filed  his  claim  in  the 
bankrupt  court  before  he  obtained  judgment  upon  it.  By  so  doing 
he  is  deemed  to  have  waived  all  right  of  action  against  the  bank- 
rupt, and  was  not  allowed  to  maintain  any  suit  upon  the  claim,  by 
Bev.  Stat;  XT.  S.,  §  5105.  See  also  White  v.  Crawford,  9  Fed. 
Rep.  371.  But  not  content  with  this  submission  to  the  bankrupt 
court,  Yohnk  filed  his  judgment  also,  after  he  had  obtained  it  by 
default.  The  learned  counsel  contends,  and  cites  some  authorities- 
to  show,  that  the  filing  of  the  judgment  was  a  nuUity,  and  doea 
not  estop  Yohnk  from  otherwise  enforcing  it.  It  is  said  by  Free- 
man,  in  his  tract  on  the  Enforcement  of  Judgments  against  Bank- 
rupts, that  *^  the  authorities  preponderate  in  favor  of  the  position 
that  the  taking  of  the  judgment  pending  proceedings  in  bankruptcy 
does  not  prevent  the  plaintiff  from  proving  his  claim  against  the 
bankrupt  estate,"  and  the  author  cites  many  authorities  to  that 
effect.  The  disagreement  is  as  to  whether,  in  such  a  case,  any  of 
the  costs  may  be  included.  But  the  effect  of  such  filing  as  a  waiver 
of  his  right  to  enforce .  the  judgment  upon  the  bankrupt's  after* 
acquired  property  cannot  be  reasonably  questioned.  Such  an  act, 
in  such  a  case,  seems  to  me  to  be  of  the  very  essence  of  an  estoppel. 
The  creditor  should  not  be  allowed  so  to  play  fast  and  loose  betweerr 
the  bankrupt  court  and  the  State  court,  and  '^  blow  hot  and  cold  " 
in  the  same  proceeding.  AUegans  contraria  non  est  audiendtM. 
The  creditor  in  this  way  iufiuences  the  action  of  the  bankrupt 
court,  and  affects  the  rights  of  other  creditors  as  well  as  of  the 
bankrupt.  1  Freem.  Estop.  2. .  But  in  the  view  we  have  taken  of 
the  effect  of  the  judgment,  the  filing  of  the  judgment  was  but  a 
refiling  and  an  insisting  upon  the  same  claim  in  the  bankrupt 
court,  and  it  operates  as  a  concession  that  it  is  the  same  claim  or 
debt,  notwithstanding  the  judgment. 

The  only  remaining  material  question  is  one  of  jurisdiction,, 
whether  the  plaintiff  was  not  bound  tc  seek  his  remedy  by  motion 
in  the  same  case  in  which  the  judgment  was  rendered;  or  in  other 
words,  whether  the  plaintiff  had  not  in  that  way  a  complete  remedy 
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at  law.  In  the  first  place,  this  objection  to  the  action  does  not  go 
strictly  to  the  jurisdiction  of  the  court.  It  is  a  mere  rule  of  prac- 
tice that  courts  of  equity  will  not  entertain  jurisdiction  when  there 
is  a  complete  remedy.at  law.  It  may  be  that  the  same  remedy  here 
sought  might  have  been  obtained  by  motion  in  that  case;  but  the 
remedy  need  not  be  sought  by  motion,  unless  the  facts  appear  on 
the  record.  If  any  facts  are  to  be  established  by  extrinsic  eridenoe, 
then  the  suit  in  equity  may  be  maintained.  Mclndoe  v.  HazeUon, 
19  Wis.  567.  In  this  case,  the  whole  matter  of  the  bankruptcy  and 
the  discharge  are  extrinsic  of  the  record.  By  the  authority  of  that 
case  also,  if  the  plaintiff  has  shown  by  his  complaint  that  he  will 
suffer  any  injustice  by  the  leyy  of  the  execution  an  d  the  sale  of  his 
property  under  it,  he  is  entitled  to  equitable  relief.  It  was  not 
only  proper,  but  necessary,  that  the  further  proceedings  under  the 
execution  should  be  enjoined  until  the  discharge  in  bankruptcy 
could  be  obtained,  and  therefore  the  complaint  was  demurrable. 
It  was  certainly  as  proper  to  file  a  sapplemental  complaint  on  the 
happening  of  that  event,  in  order  to  obtain  a  perpetual  injunction 
of  any  proceedings  under  said  judgment  or  other  proper  relief 
against  the  same.  One  of  the  objects  of  a  supplemental  bill,  or  a 
supplemental  amendment  of  the  original  bill,  is  **  when  new  eyents, 
referring  to  and  supporting  the  rights  and  interests  already  men- 
tioned, have  occurred  subsequently  to  the  filing  of  the  original 
bill.''    Story  Eq.  PI.  336;  Mitf.  Ch.  PL  55,  61,  325. 

I  have  given  more  space  to  this  opinion,  because  the  main  ques- 
tions are  in  conflict  in  other  courts,  and  new  in  this  court,  and 
very  important. 

By  the  Court. — The  order  denying  the  motion  to  set  aside 
and  vacate  the  order  sustaining  the  demurrer  to  the  complaint,  and 
the  order  denying  the  motion  to  set  aside  and  vacate  the  order 
denying  the  plaintiff  leave  to  serve  the  supplemental  complaint, 
are  both  reversed,  and  the  cause  remanded  for  further  proceedings 
according  to  this  opinion. 

Orders  ntversed  and  cause  remanded. 
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AOCX)UNT  STATED. 

pwtBMi.]  A  statement  of  partnefship  aeoountB,  prepued  by  deiks 
to  aid  in  a  settlement  between  the  partners,  is  ffiima  facie  evidence^ 
binding  as  to  items  mntnallj  assented  to  at  the  time,  bat  not  as  to  dia- 
puted  items.    BehiU  ▼.  McTagut  (114  Penn.  St.  88),  841. 

ACTION. 
SMNasu»BHOB»814;  NBaoTiABLBliraTRi7KBiiT,98;  Parsktaitd  Child,  90. 

ADULTERATION. 

8e$  COHSTITDTIONAL  LAW,  489. 

AGENCY. 

Wamnty  of  chattali — eiTldaiioe  of  onstook]  An  agent  to  sell  ebattels  has 
no  implied  anthoritj  to  warrant,  in  the  absenoe  of  custom,  bat  proof  of  a 
eoBtom  to  warrant  is  competent.    Piekert  ▼.  Ma/nion  (68  Wis.  466),  876. 

8e€  Cabbisb,  440,  828;  Dbbd,  881;  Fraud,  678. 

ANIMALS. 

L  Dog— aotenter^ovdUunioa.]  The  plaintiff,  while  walking  in  a  street 
in  front  of  the  defendant's  boose,  on  a  dark  night,  was  bitten  by 
the  defendant's  dog,  lying  there  onmazaled.  There  was  an  ordinance  pro* 
hibiting  the  ranning  of  anmassled  dogs  at  large  in  the  street.  HM,  that 
the  defendant  was  not  liable  withoat  proof  of  the  $eie7kter.  8mUh  ▼. 
Dmohiue  (48  N.  J.  Law,  648),  662. 

&  JUaUUty  for  Iqjiury  by — ▼ioJoasaaaB.]  One  may  recover  for  an  in- 
jury by  the  Ute  of  a  dog  apon  showing  the  owner's  knowledge  of  his 
propensity  to  bite,  whether  in  anger  or  not.  Aant  ▼.  MclhrmoU  (48  N. 
J.  Uw,  168).  608. 

ABBITRATION. 
Sm  LAaDLORD  AND  Tbvaut,  668b 

ARREST. 
Bm  Falu  Imfbxsohiodit,  881 
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ASSIGNMENT  FOR  CREDITOBS. 

What  ii  not —  oouvayanoes.]  The  simaltaQeous  transfer  by  an  inaolTeat  of 
all  his  property,  by  deeds  and  mortgages,  to  a  part  of  his  creditors.  La 
satisfaction  or  security  of  their  claims,  does  not  constitute  a  general  as- 
signment for  the  benefit  of  creditors.  Aulman  ▼.  AtUman  (71  Iowa»  19i). 
788. 

See  Banks,  889. 

ATTORNEY  AND  CLIENT. 
See  Malicious  Pbosbcutioh,  888. 

BANKS. 

:  !••  AvIgiiBMat  far  eraditon — power  of  diraotors.]  .  The  board  of  direetorsoi: 
an  insolvent  bank  may  make  a  general  assignment  of  its  property  for 
creditors  without  the  previous  consent  of  its  stocklioldeis.  DeecontbeM  ▼. 
Wood  (91  Mo.  196),  289. 

2.  indonMOMBt  for  oollaotion— dalm  by  oollaotor  on  piooaadi.]     The 

defendant  received  a  draft  indorsed  to  his  order  "for  collection  on  ac- 
count of  the  City  Bank  of  Houston."  The  prior  indorsements  showed 
that  it  had  been  remitted  to  that  bank  for  collection  on  account  of  th* 
plaintiff  bank.  The  defendant  collected  the  draft.  The  City  Bank  of 
Houston  failed,  Indebted  to  the  plaintiff  and  the  defendant.  Heid^  that 
the  proceeds  belonged  to  the  plaintiff.  ViJty  Bank  of  Sherman  v.  Wei» 
(61  Tex.  881),  29. 

8.  National  —  guaranty  of  oontkact  between  third  peraons.]     No  action 

'        may  be  maintained  against  a  National  bank  upon  a  contract  made  by  its 

cashier  on  its  behalf  to  guarantee  a  contract  between  third  persons  for 

delivery  of  building  materials.    Norton  v.  Derry  National  Bank  (61  N. 

H.  589),  884. 

BANKRUPTCY. 

L  Disofaargo — Jodgment  pending  prooeedlngB.]  A  judgment  obtained  pend- 
ing bankruptcy  proceedings,  on  a  claim  provable  therein,  is  released  by 
the  bankrupt's  discharge.     Leonard  v.  Tohnk  (68  Wis.  587),  884. 

3,  Haw  promise.]    A  debt  discharged  in  bankruptcy  may  be  revived  by  a. 

promise  to  pay  it,  made  between  the  adjudication  and  the  discharge. 
Oriel  V.  Solomon  (82  Ala.  85),  788. 

3. .]    A  debt  discharged  in  bankruptcy  is  not  revived  by  a  new  promise 

that  "  no  matter  what  might  happen  to  him,  he  Would  never  let  plaintiff 
lose  any  thing  by  hlm.^'    Id.     ' 

See  StJBKTY,  677. 

BHiLS,  NOTES  AND  CHECKR 
A#  Nbqotiablb  Ihstbumkbis. 

BQUNDARIEa 
See  EviDENCB,  581 
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CARRIEB. 

1«  jlfflBft-r-1)l]l€f  ladiag^foodi  not  ModT^d.]  A  carrier  lyiTlDf  ftlrthor- 
iied  an  agent  to  issue  bills  of  lading  in  its  name  on  reeelpt  of  property 
for  transportation,  is  liable  npon  a  btll  of  lading  laaned  by  anek  agent;, 
and  transferred  by  tbe  sbipper  to  one  who  on  the  faith  of  it  baa  di» 
eonnted  a  draft  on  the  consignee,  although  no  property  was  reeelTsd  bj 
the  carrier.  Bank  of  Batana  t.  New  York,  JMse  JSris  .<ft  Wuiam  JB. 
C0.  (106  N.  Y.  195),  440. 

2.  — *-  oonlvaot  —  ai  station  —  apparmfc  aviboilty.]  The  plaintiff,  applying 
.  .  to  the  defiendant's  station  agent  at  O.  f or  oars  to  ship  hogs,  waare. 
f erred  by  him  to  the  defendant's  station  agent  at  L.,  on  anothef  bra^Mh  of 
ihe  road,  and  the  latter  agent  undertook  to  bare  the  cars  at  O.  the  next 
day.  They  were  however  delayed  two  days.  It  was  shown  that  the 
agent  at  L.  had  no  actual  authority  to  obniraet  for  cars  at  O,  BM,  that 
he  had  no  apparent  authority  to  do  so,  and  plaintiff  could  not  recover  for 
the  delay.  Voorheet  ▼.  Chicago,  Bock  Idand  <ft  Pt^c^  ^.  Ch.  ill  lowi^ 
785).  828. 

9.  DjL|itsai  oompan J — preanrnptlon  of  magUgeoofw]  If  an  express  company 
loses  goods  in  course  of  transportation,  negligence  Is  preonmed.  Qrogan 
▼.  AdatM  Sjb]^€$9  do.  (114  Penn.  St  528).  360. 

4m Umttation  of  Uafatiity.]    An  express  company  may  not  IfanH  its  liability 

for  loss  of  goods  1^  its  own  negligence.    Id,  . 

h»  Raiftroad  oondootor  taking  fare  beyond  antiiocity  —  ^lactton  of  passen- 
ger.] The  plaintiff  took  passage  on  defendant's  railroad^  asked  the  eon- 
doctor  the  fare  to  his  destination,  which  as  the  plaintiff  knew  was  a  riiort 
dfifton^  off  the  defendant's  line,  was  informed  of  the  amount,  and  paid  it 
to  the  condnetor.  recelTing  a  check.  At  W.,  the  end  of  the  defendant's 
road,  he  changed  cars,  giving  up  his  check,  and  that  oar  was  switehed  off 
on  another  road.  The  conductor  had  really  charged  and  takmi  fare  oQlyr 
to  W.,  and  had  no  authority  to  take  faie  beyond.  The  new  condnetor  on 
the  second  road  demanded  the  additional  fare,  which  the  pkiQtiff  refused 
to  pay,  and  he  was  ordered  off,  and  left  the  train  without  forco  or  in- 
dignity on  the  part  of  the  trainmen.  Beld,  that  he  could  not  recovwr.. 
Hoffgrniit  ▼.  FIM  A  Perc  Marquette  B.  Co.  (69  Mich.  866)4  801. 

8u  Master  and  Sbbyajit,  87Si 

CHARITT. 
8u  Will,  326. 

CJOKPROMISB. 

1.  OoBstdsrattoB^vtUkteawittg  opposition  to  wflL)  Whore  a  benoHslafy 
under  a  will  had  filed  a  costfrf  against  the  probate,  and  in  conaidevation  of 
his  withdrawing  opposition  and  assigning  his  interest  in  the  testator's 
estate  beyond  the  provision  for  his  benefit  in  the  will,  the  resi4aai7  Isga- 
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tae  agreed  to  pay  him  fSOO  and  assign  him'  oeitain  stock,  and  paid  the 
money  bat  ref  osed  to  assi^  the  stock,  hM,  that  in  an  action  for  the  breach 
the  plaintiff  need  not  aver  tliat  his  interest  under  the  will  was  not  equal 
to  his  stisfe  of  the  estate  as  heir  and  next  t>f  kin.  Chandin  ▼.  Qramiki 
(49  X.  J.  Law,  508)»  643. 

8.  Rsiciarion  for-  firand — nndoe  inflnenoe.]  The  complainant,  a  jonng  man  of 
dissipated  liabits  and  addicted  to  intoxication,  was  induced  by  the  defend- 
ant, a  matare  and  experienced  man,  to  become  his  guest  at  a  hotel  where 
he  and  his  family  resided,  at  a  distance  from  his  own  friends  and  rela- 
tions, and  there,  while  drinking  to  excess,  he  was  privately  induced- by  the 
defendant  to  assent  to  a  compromise  of  his  claims  worth  $5,000  for  some 
$1,600.  HM,  tliat  the  compromise  should  be  set  aside.  CUen  r.  Cken 
(8$  Ala.  681),  760. 

CONDITION  SUBSEQUENT. 
See  Deed,  440. 

CONSPIRACY. 
To  MMiilt— iMunloide  by  oim.]    See  CBniiNAL  Law,  188. 

CONSTITUTIONAL  LAW. 

1.  Zbnlneni  domain — ii\|nxlng  property  —  change  of  grade  of  aldeiralk.] 

The  Constitution  requires  corporations,  authorized  to  take  private  property 
for  public  use,  to  "  make  just  compensation  for  property  taken,  injured  or^ 
destroyed  by  the  construction  or  enlargement  of  its  worln,  highways  or 
improvements."  In  an  action  against  a  dty  for  injury  to  adjoining  prop-^ 
erty  by  cutting  down  a  sidewalk,  held,  tliat  an  instruction  that  the  plaintiff 
wa8;entitled  to  recover  if  his  property  was  injured  was  error,  because  his 
right  .depended  on  whether  the  effect  of  the  alteimtion  was  or  waanot 
.  reasonably  within  the  purview  of  the  original  taking  or  dedication.  OUif 
ChuwsU  of  Mantgomerif  v.  Towneend  (80  Ala.  480),  11!». 

2.  Fnmlshhig  adulterated  milk  to  cheese  fiK>tor3r.]    A  statute  making  it  a 

misdemeanor  to  sell  or  bring  adulterated  or  diluted  milk  to  a  batter  or 
cheese  factoty  to  be  manufactured,  is  valid.  People  v.  Weet  (106  N:  Y. 
308),  462. 
3;  Lloense  of  railroad  englneerB.]  A  statute  requiring  railroad  enjg^neerB  to 
be  examined  and  licensed  by  a  board  appointed  by  the  goviernor,  and 
making  it  a  misdemeanor  for  any  one  to  operate  an  engine  without  being 
thus  licensed,  is  constitutional.     MeDonald  v.  StaU  (81  Ala.  270),  158. 

4.  Oleomargarine.]    Piowell  v.  CommonioeaUh  (114  Penn.  St.  206),  860. 

6.  Production  of  witness  oonvioted  of  felony.]'   A  statute  prohibiting  the 

production  on  habeas  eorptu,  as  a  witness,  of  any  person  imprisoned  under 

sentence  for  felony  is  constitutional,  although  such  person  may  Im  acom- 

'     potent  witness.    Eai  paHe  Marmaduke  (81  Mo.  228),  260.  • 

6.  Prohibiting  refreshment-stands  near  oamp-meetingBi;]  A  statute  maldng 
it  penal  for  any  one,  without  the  permission  of  thoee  in  charge  of  a  camp- 
meeting,  to  establish  any  tent,  booth  or  place  for  vending  proTlsiooBor 
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lefrashments  within  one  mile  of  snoh  meeting,  witli  a  proriso  tbai  ftojr 
one  who  has  his  regular  place  of  hnsiness  within  anch  limits  sliall  not  be 
required  to  suspend  his  business,  is  not  invalid.  Meifen  ▼.  Baker  (120  111. 
567),  680. 

7.  Tuuition  of  legaoiea.]  The  legislature  has  no  power  to  tax  legadee  and 
successions.    Currif  t.  Spencer  (61  N.  H.  6d4),  887. 

8; of  gross  veoeipts  of  telegraph  oompaniea.]  The  Constitutioiii  pro- 
vides that  all  taxes  shall  be  assessed  in  exact  proportion  to  the  value 
of  the  property,  and  shall  not  exceed  one  per  cent  of  such  value.  A  stat- 
ute provides  for  a  tax  of  two  per  cent  on  the  gross  amount  of  receipts  of 
telegraph  companies.  Held,  not  an  infringement  of  the  said  constitutional 
provision,  nor  of  that  of  the  Federal  Constitution  as  to  inter-State  com- 
merce. Weetem  Union  Tel.  Co,  v.  State  Board  of  Aeeetement  (80  Ala. 
278),  00. 

CONTEMPT. 

XJbel  of  grand  Jury.]  The  defendant  had  been  tried  on  an  indictment  and 
the  Juiy  had  disagreed.  He  there.npon  published  in  hUi  newsp^tper  af 
article  intending  to  cast  discredit  on  the  grand  jury  which  indicted  him« 
the  sheriff  who  summoned  it,  and  the  judge  who  presided,  and  would,  pre- 
side on  a  second  trial.  EM,  a  contempt.  In  re  Cheeeeman(/^  N.  J.  Law^ 
137),  506. 

CONTRACT, 

1.  By  letter.    Where  by  agreement  an  insurance  is  to  attach  from  the  time  of 

a  deposit  of  a  letter  in  the  post-ofKce,  this  implies  a  letter  duly  stamped. 
Biake  v.  Hamburg-Bremen  Fire  Ine.  Co,  (67  Tex.  160),  15. 

2.  Illegal — loan  for  gambling.]    To  invalidate  a  loan  for  a  gambling  trans. 

action,  the  lender  must  not  only  have  known  the  use  intended,  but  must 
have  been  implicated  as  a  confederate,  though  not  necessarily  for  gainl 
Wauffh  V.  Beek  (114  Penn.  St.  422),  854. 

3.  Restraint  of  trade.]    An  agreement  to  relinquish  a  business  and  not  carry 

it  on  thereafter,  *'  in  the  vicinity  of  Marlborough,"  is  not  invalid,  although 
unlimited  as  to  time.     Webeter  v.  Buee  (61  N.  H.  40),  817. 

4.  — >-.]    An  agreement,  upon  the  sale  of  a  stock  of  goods  and  the  good^will 

of  a  busioess,  not  to  re-engage  in  that  business  in  the  same  village  for  five 
years,  is  valid.     WaeMmrn  v.  Boech  (68  Wis.  486),  878. 

5. general  restraint.]  The  defendant  sold  his  match  manufacturing  busi- 
ness, with  the  good- will,  to  a  corporation,  then  engaged  in  the  same  busi- 
ness, and  covenanted  with  the  purchaser  and  its  assigns  not  to  engage  within 
ninety  nine  yearn  in  the  like  business,  except  for  the  purchaser,  in  any  of 
^he  United  States  or  territories  except  Nevada  and  Montana.  Held,  (1)  valid ; 
(2)  that  an  injunction  should  be  awarded,  although  the  defendant,  in  con*' 
nection  with  the  covenant,  had  also  executed  a  bond  for  liquidated  dam- 
ages; (8)  and  that  the  plaintiff,  a  foreign  corporation  and  assignee  of  said 
purchaser,  could  enforce  the  agreement.  Diamond  Match  CompcMiy  v. 
AM6er(106N.  T.  478),464. 
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#•  T»  pr«f?M»  lor  adopUd  ohlUI  by  wOL]    An  agr—mapt  bf  a  watm  nd  Us 

.     wife  to  adopt  a  ohiid»  provida  aad  oare  well  for  bar,  and  laava  bar  tbair 

propartj  at  tbair  doath,  parfomiod  oa  tba  part  of  tba  cbild,  laanforaaabla 

aa  to  tbe  pwptnj  apos  tboir  deatb.  *  Sharks  ▼.  MclMrm^  (91  Ma.  MT]^ 

970. 

7«  To  rapair  bofldtog—  dtatincittou  byfira,]  Uiidar  a  ooatiaet  to  fvndab 
materlala  and  parform  labor  in  altering  an  existing  atmctaie,  aeeoidlag 
to  agreed  apaeifioationa,  witb  no  prarialon  aa  to  time  of  pajment,  if  tbe 
atmetare  ia  deatrojed  by  fire,  witboat  tbe  faalt  of  eitber  party,  wbaa  tba 
work  baa  been  only  partly  performed,  tbe  bnilder  may  reoorer 
wmwtL    ir(P<t  ▼.  IMhi  (97  Tex.  fiOT),  88. 

CXXNTBIBnTORT  NBQUQlEBrGB. 
Bee  NaauemoB. 

OORPORATIOK. 

iOnCoilMiilook^ll^billftyof  boUtor  tooiaditor.]    A  eorpoiatloii 

larred  abaroa  of  ita  atock  and  ita  bonds  to  tlie  defendant  gratoitooaly. 
Tbe  defendant  sold  tbe  bonds.  None  of  tbe  property  of  tbe  oorpoiation 
bad  been  applied  in  payment  of  tbe  bonds.  HM,  tbat  a  creditor  of  tba 
eorporation  eonld  not  compel  tbe  defendant  to  pay  for  tbe  stodc  or  aooovai 
for  tbe  bonda.    (^rieUnean  ▼.  Stho  (109  N.  Y.  97),  489. 

%  Hotloaof  a^nltlaa— aotftoa  to  agent]  Wbere  an  agent  or  officer  of  a  pii- 
▼ale  corpomtion  eella  and  conToys  land  to  it,  bis  knowledge  of  an  oat- 
alaading  equity  doea  not  ebaige  tbe  corporation.  JVwiM  ▼.  AidMfi  (88 
Ala.  168),  789. 

8.  Bavaral  UaUlttj  'of  stookboldan.]  Wbem  tbe  diarter  of  a  corporation 
proTidea  tbat  "  eacb  stockbolder  sliall  be  Jointly  and  acTeiaUy  liable  to 
tbe  eredltora  tbereof  in  an  amoont,  bealdea  tbe  Talne  of  bia  sbaie  or 
abarea  tberein.  not  exceeding  ten  pw  cent  of  tbe  par  valae  of  tbe  abara 
or  sbaiea  bold  by  bim/'  a  creditor  may  bring  bia  indlTidaal  action  at  law 
against  one  of  tbe  stookbolders,  to  leoorer  bis  debt  to  tbe  extent  of  tan  per 
cent  of  tbe  par  Talne  of  tbe  defeadaat'a  abaiea.  SM  ▼.  JSKmk  (85  a  C. 
848),  605. 

4» .]    Under  a  bank  cbarter  proTiding  tbat  atockboldera  "  aball  be  Indi- 

▼idnally  liable  to  tbe  amoant  of  tbelr  stock  for  all  tbe  debta  of  tbe  corpora- 
tion," hM,  (1)  tbat  tbe  liability  reacbee  to  tbe  nominal  value  of  tbe  stock, 
and  not  merely  to  tbe  unpaid  balance  on  stock  subaeriptlons;  (IQ  tbst  tba 
stockbolder  is  liable,  altbongb  be  was  not  a  stockbolder  wben  tbe  eradit- 
or's  cause  of  action  accrued.    Eoei  ▼.  Siniwek  (180  111.  880),  558. 

••  Tkanitftr  of  stock — attaohment.]  Wbere  corporate  atock  ia  aaaigned, 
witbout  tbe  entry  of  tbe  transfer  en  tbe  books  of  tbe  corporation,  as  re- 
quired by  statute,  it  is  invalid  aa  against  attacbing  creditors  of  tbe  as* 
signor  witbout  notice.  Arl  Madiemi  Limber  <3b.  t.  Batmrian  Bemk  (71 
Iowa,  870X  789. 
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€b  WrcMigfiil  aoto  of  oficMn  —  aotloii  by  stooUiolclm.]     8tockhold0n  of  H- 
oorpozatloa  eumot  maintain  an  action  aooming  to  the  oorporation  for 
breach  of  contract,  and  which  its  offlcen  and  directors  refuse  to  bring. 
Staa^r^  Y.  Si,  Lamt  <ft  Jfmo  OrUafu  Tran9.  €h.  (91  Mo.  217),  245. 

CRIMINAL  LAW. 

1.  Biifglar7 — oonttniothro  bKoaUag.]  The  defendant*  with  intent  to  rob  an 
express  car,  secreted  himself  in  a  box  which  he  procured  to  be  placed  in 
the  car  by  the  agents  of  the  express  company.  Meid,  a  constructive  break- 
ing.   ITichoUs  ▼.  8kUe  (68  Wis.  416),  870. 

d»  Oonspirao  J  to  assault — homioide  by  one.]  If  scTeral  persons  conspire  Ip 
invade  a  man's  household,  and  go  there  armed  with  deadly  weapons  for 
the  purpose  of  attacking  and  beating  him,  and  in  furtherance  of  this  com- 
mon design  one  of  them  gets  into  a  difficulty  with  him,  and  kills  him, 
the  others  being  present,  or  near  at  hand,  the  latter  are  guilty  of  murder 
although  they  did  not  intend  to  kill.     WUHams  v.  8kUe  (81  Ala.  1),  188. 

3*  BmbesslMDont — of  firm  moneys  by  partner.]  A  member  of  a  firm  may 
not  be  indicted  for  embexsling  the  partnership  funds.  SUUe  ▼•  Butmat^ 
(61K.  H.511),  882. 

^  Bvidenoe  of  good  chanoter.J  In  criminal  trials  evidence  of  good  char- 
acter is  always  to  be  considered,  and  its  application  is  not  to  be  limited  to 
doubtful  cases.    Btaie  v.  Barih  (25  S.  C.  175),  486. 

6.  False  proteiUMS — as  to  finannial  oondltlon  of  bank.]  A  fslse  and  f rauda-# 
lent  statement,  by  the  president  of  a  bank,  that  the  bank  is  perfectly  sol- 
vent, and  that  its  assets  are  laigely  in  excess  of  its  debts  and  liabilities,  con- 
stitutes false  pretenses.     CammanwaUh  v.  WaUaee  (114  Penn.  8t.  405),  868. 

#•  Fonner  oonvlotion  fraudulently  prooured — trial  of  genenl  Jasna.]  A 
defendant  pleaded  not  guilty  and  former  conviction.  It  being  shown  that 
the  former  conviction  was  procured  by  his  fraud  and  collusion,  hM,  (I) 
that  it  was  void;  (2)  that  there  must  be  a  trial  on  the  general  issue.  Me- 
IMand  v.  8kUe  (68  Wis.  400),  867. 

V.  Bomioide— deoeasodVi  nogleot  of  womd.]  On  a  trial  for  murder,  the 
ooiirt  charged  that  if  death  ensues  from  a  wound  inflicted  in  malice,  but 
not  in  its  nature  mortal,  but  which  is  neglected  or  mismanaged,  the  de- 
fendant must  be  held  guilty,  unless  it  clearly  appears  that  the  neglect  snd 
mismanagement  were  the  sole  cause  of  the  death.  Orum  v.  State  (64  Miss. 
1).44. 

%  — ^fosanity— psopor  nim  of  rssponribBity.]  One  who  by  reeson  of 
mental  disease  has  lost  the  power  of  will  to  control  his  actions  and  choose 
between  right  and  wrong,  is  not  responsible  to  the  criminal  law  for  a^ 
act  which  is  solely  the  product  of  such  disease,  although  he  may  know 
right  from  wrong.    Pwnone  v.  SUUe  (81  Ala.  677),  196. 

•]  The  existence  or  non-existence  of  the  disease  of  insanity,  such  as 
may  fsll  within  the  abovo  rale»  is  a  question  of  fact  to  be  determined  in 
eaQh  particular  case  by  tba  Joiy*  enlightened,  if  necsssary,  by  the  testi- 
mony of  experts.    Id* 
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ML  Homicide — itaniiity  —  proper  mis  of  reeponrihiHtyj  Wlien  insanity 
ia  set  up  as  a  defense  in  a  criminal  case,  it  mnst  be  established  to  the  sat- 
isfaction of  the  JQiy  by  a  preponderance  of  the  evidence,  and  a  reasonable 
doubt  of  the  defendant's  sanity^  raised  by  ail  the  evidence,  does  not  jus- 
tify an  acquittal.    Id. 

U. res  gestas  —  deolanitlons  of  deoeasod.]    A.,  having  been  fatally  as- 

sanlted,  ran  about  a  hundred  yards,  and  on  a  third  party's  coming  up 
about  five  minutes  after  the  assault,  told  him  the  name  of  his  assailant. 
ffeid,  that  this  declaration  was  inadmissible  as  part  of  the  re§  gutm. 
Maye9  ▼.  8taU  (64  Miss.  829),  58. 

12.  ^  Xntozioatittg  liquor  " — beer.]  Beer  is  not  necessarily  an  "  intoxicating  - 
liquor."    Hanaberg  v.  People  (190  Ul.  71),  549. 

13.  Laroeny  —  Inorioansa — asportation.]  The  prisoner  went  secretly  and 
unlawfully  to  the  stable  of  another,  led  therefrom  a  jack  belonging  to  the 
latter,  and  when  fifteen  or  twenty  feet  from  the  door  of  the  stable,  killed 
the  jack  and  left  it  lying  on  the  owner's  premises.  EiUd,  laroeny.  DM 
T.  i6to^  (68  Bfiss.  77),  46. 

1^  Moisanoe — leglslatiTe  authority.]    A  board  of  health,  empowered  by  the 

legislature  to  regulate  and  control  or  prohibit  the  carrying  on  of  offensive 

'    manufactures  attended  by  noisome  or  injurious  odors,  has  no  authority  to 

license  the  manufacturo  of  fertilisers  in  such  a  way  as  to  create  a  public 

nuisance.    Oarrett  v.  State  (49  N.  J.  Law,  94),  592. 

16.  — — negleoting  to  keep  highway  in  repair.]  A  turnpike  company  may 
be  indicted  for  failure  to  maintain  its  road  in  repair  prescribed  by  the 
charter,  but  not  for  failure  to  construct  the  road  in  the  prescribed  man- 
ner. 8UUe  V.  QodmmvQU  d  Paterson  Macadamised  Boad  Co.  (49  N. 
J.  liaw,  266),  611. 

M.  Ordiaanoe— 'Visiting  disorderly  house.]  A  city  ordinance  which  pro> 
vides  that  "any  person  who  shall  be  found  in  or  frequenting  any  disor- 
derly house  shall  be  subject  to  a  fine,"  is  not  void  because  it  fails  to  use 
the  word  *'  unlawfully."    State  v.  BotJdn  (71  Iowa,  87),  780. 

1^.  Statute — abnslTe  language  near  dweUing-house — oonstmolIoiL]  Un- 
der a  statute  punishing  any  one  who  enters  into  or  sufficiently  hear  the 
dwelling-house  of  another,  and  in  the  presence  or  within  the  hearing  of 

^ '  the  family  or  any  meml>er  of  it,  or  of  any  female,  uses  abusive,  insulting 
or  obscene  language,  a  oonvibtion  may^  be  had  although  the  offender  was 
on  his  own  adjacent  premises,  and  used  the  words  in  ordinary  converaa- 

:  tion  with  his  visitors  'without  any  intention  to  have  them  overheard  by 
others.     AfuUene  v.  State  (82  Ala.  42),  781. 

n.  Venue — prisoner's  right  to  change  o£]    At  common  law  the  venue  in  a 
*'     criminal  taae  maybe  changed  oh  application  of  the  prisoner.    Stater. 

Albee  (61  N.  H.  428),  826. 
t     ^  DAMAQBS. 

%  Blevated  railway.]    In  ab  action  agiainst  an  elevated  street  «dl  way  by  aa 

'    adjacent  'lot^owner  'for  •damiiges  by  occupation  of  the  street,  evidence  la 

competent  to  show  that  since  the  building  of  the  ndlroad  the  tradeand 
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; . ,.  biiBinesB of  the  street  luui  diminlBhed  and  ehanged.    Drueke  ▼.  Manhattan 
,  *■  ,  R.  Co.  (106  N.  Y.  167),  487. 

SL  Diminiitioii  of  hnilmw  ]  It  appeared  that  the  resalt  waa  partly  due  to  a 
tendency  in  boaiQeBS  to  move  "  up  town."  Held,  that  it  was  for  a  jury  to 
estimate  the  proportion  of  loss  chargeable  to  the  defendant,  and  that  a 
recoTeiy  for  such  estimated  loss  was  proper.    Id, 

8.  Measure  —  oonttagent  profits.]  In  an  action  for  breach  of  contract  to  con- 
struct a  leyee,  for  the  purpose  of  reclaiming  swamp  land,  the  loss  of  pos- 
sible profits  under  a  lease  of  the  land  executed  by  the  plaintiff,  without 
the  defendant's  knowledge,  after  the  breach  of  the  contract,  is  not  a 
proper  item  of  damage.     WaUaee  ▼.  Ah  Sam  (71  Oal.  107),  684. 

4» landlord  and  tenant— breach  of  ooyanant  lor  quUt  moiojni&aLl 

Popo9key  ▼.  Munkmta  (68  Wis.  823),  858. 

^m  Profits.]    In  an  action  for  damages  for  failure  to  repair  an  implement,  the 
'      loss  of  profits  is  not  a  proper  element  of  damages  unless  the  defendant 
'      knew  the  circumstances  and  contracted  with  reference  to  them.    BiUon  t. 
JfotfAmoM  (35  S.  C.  68),  484. 

C  Ramota.]  In  an  action  of  damages  for  breach  of  contract  to  pay  to  a  cred- 
itor of  the  plaintiff  money  intrusted  to  the  defendant  by  the  plaintiff  there- 
for, evidence  is  not  admissible  to  show  that  the  creditor  sued  the  plaintiff 
therefor,  and  attached  )us  property  and  sacrificed  it  as  perishable,  unleaa 
the  defendant  had  knowledge  of  special  circumstances  showing  that  he 
contracted  with  reference  to  such  an  emergency.  MUeheU  ▼.  Clarke  (71 
Cal.  168),  <^. 

7.  SpaonlatlTe  ~  prcmts  of  bnslBass.]  Where  the  business  of  a  manufacturer 
waa  wrongfully  stopped  by  the  defendant,  and  at  the  time  of  such  stoppage 
the  plaintiff  had  cop^racts  which  would  have  yielded  a  profit,  heid,  that 
this  profit  was  the  proper  measure  of  damages,  and  that  the  estimated 
profits  of  the  general  business  were  too  speculatiTe  and  remote.  JoMi  ▼. 
Cbff  (06  N.  C.  887),  416. 

See  Nkw  Trial,  265. 

4  ,  DBEa>. 

1.  Oonaldaration — ngraament  to  pay  mora — agenoy.]  An  agent  authorised 
to  buy  land  for  f^  consideration  paid  the  sum  mentioned  is  the  deed;  bvLt 
orally  agreed  to  pay  more  in  the  future.  The  corporation  accepting  the 
deed,  held,  liable  for  the  additional  consideration.  XiektaTid  v.  Meneuha 
Wooden  Ware  Co.  (68  Wis.  84),  881. 

i^  Daltvwy.]  A  father,  about  a  year  before  his  death,  cKeeuted  and  aeknowl* 
edged  a  deed  to  his  son,  and,  caused  to  be  drawn  up  a  note  for  $100  pay- 
able to  his  daughter,  which  was  folded  In  the  deed  and  both  papers  were 
locked  up  by  the  father  in  his  bureau  drawer,  the  key  to  which  he  kepi 
.  in  his  po^et^book  on  his  person  till  his  death.  He  directed  the  daughter 
to  open  the  drawer,  at.  his  deathi  and  on  the  execution  of  the  note  by  her 
bToth^r.,to  deliyor  to  him  the  deed,  which  was  done.  He  also  joined  -with 
his  wife  in  deeds.  Jiff  two  .sons  severally  and  deposited  them  with  a^third 
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ptrty,tog«i]Mr  with' a nole  for  $1,000  pajibl*  lo  the dftoghtw^  wUhfonl 
instructions  to  keep  the  papen  until  the  father^*  deafth,  when  on  tho 
;  brothers'  signing'  the  note  the  deeds  were  to  be  dellTered.  At  this  tlawl 
the  father  was  sick  and  gave  the  custodian  of  the  papers  to  understand 
that  he  did  not  expect  to  recover.  After  his  death  the  sons  signed  the 
notes  and  the  deeds  were  delivered  to  them.  The  father  had  always 
asserted  his  intention  to  retain  cq^troi  of  all  of  his  property  until  hit 
death,  and  tliat  unless  the  notes  were  signed  the  grsntees  should  take 
nothing  under  the  deeds.    BM,  no  delivery.     Tqfl  v.  Tttft  (50  Mich.  185)» 

dOl. 

3.  For  highway  —  conditUm  snbsequismL]  A  warranty  deed  for  value  eon- 
.  veyed  a  strip  of.  land  to  a  town,  and  its  "  assignees  forever/'  with  the  foK 
lowing  clause  succeeding  the  description:  "To  be  used  as  a  highway, 
with  all  the  privileges  thereunto  belonging  for  such  purpose  only,  witk^ 
'  the  appurtenances  and  all  the  estate,  title  and  interest  of  the  parties  of 
the  first  part  therein."  ffM,  that  the  fee  passed.  Vail  v.  Lm0  Lkmd 
B.  a».  (100  ^.  T.  d88),  440. 

DEYISB.  ., 

lX)WBR. 
^  Mabbiaob»  683,  978*    > 

EMBEZZLEMENT. 
Aw  GBmniAL  Law,  882;  Libbl  akd  Slahiibe,  Ml    . 

EBIINBNT  DOMAIN. 

8$t  OONBTITtmOHAL  LaW,  118l 

ESTOPPEL. 

By  oral  admlislon.]    Where  plaintiff  sues  for  timber  cut  and  carried  away  by 
defendant,  an  orsl  admlsrion  by  defendant  that  the  timber  was  cut  from 
plaintiff's  land,  whereby  plaintiff  was  induced  to  bring  the  action,  does 
not  estop  defendant  from  denying  the  truth  of  the  matter  admitted 
Bumoan  v.  Qonwif  (81  Ala.  168),  148. 

Of  Wasted  wwkiiB.]    8$$  Mabriaob,  401,  701;  Bau,  140l 

89$  EYiDBNca,  404. 

EVIDENCE. 

L  AooomMMdldi— aeootint  against  ezeotttor— platatiff  as  wHwssi.]  A 
stUtute  pMkibiting  a  party  to  an  action  against  an  executor  or  admlnis* 

'  -  tiator  from  being  a  witness  as  to  any  fact  occurring  befon  the  death  of 
the  deceased,  does  not  prevent  the  plaintiff  in  such  an  action  from  testi- 
fying to  the  correctness  of  books  of  aeoount  which  had  been  wholly  kept 
bf  him,  preparatory  to  their  introduction  in  evidence,  and  such  books 
eaanot  be  proved  by  a  third  person  who  had  no  personal  knowledge  of 
^teir  oorreothlBis.    iMbs  v.  War$  (71  CM.  876);  680. 
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EVIDENCE  ^OanHnmed. 

&  A»  to  bosMbndM — tmpnAMotu]  DoeUurmttoiig  as  to  liouidMiM,  I7  li  dn* 
oMMd  p#noa  who  wis  never  the  owner  of  the  premlsesi  and  not  made  in 
the  performame  of  anj  act  in  respect  to  snoh  boondaries,  are  inadmissiblo 
in  evidence.    OurtU  v.  Aaronmm  (49  N.  J.  Law,  66),  084. 

3*  Baadwrldng  —  oross-ecuuniaation  —  oomparison.]  On  the  issue  as  to  thu 
genaiaeness  of  a  signature,  it  is  not  competent,  on  cross-examination,  to 
•abmlt  to  the  witness  simulated  signatures  and  require  his  opinion  as  to 
their  genuineness.  Bot  ▼.  FMt  JfaHdnal  Bank  <tf  SpHagfieid  {91  Mo. 
899),  26a 

^  Statement — in  presenoe  d  party — estpppeL]  Where  a  witness  was  ex* 
amined  in  a  suit  in  which  the  defendant  in  the  present  action  was  a  partj 
and  ^B9  a  witness,,  and  on  such  examination  made  statements  in  the  prei^ 
enoe  of  the  defendant  derogatory  to  his  rights  in  this  action,  which  were 
not  then  denied,  or  contradicted  on  the  defendant's  examination  in  thaH 

.  action,  hM,  that  the  defendant  was  not  estopped  hy  such  stitements,  and 
they  were  not  evidence  in  this  action.    BlackmeU  Durham  Tobaceo  Ch. 

'      y.  ir<ri7JiM0  (96  N.  C.  71),  404. 

43C  oQstom.]    8ie  AaxircT,  876. 

Of  good  obanotar*]    8u  Cbdcinai.  Law,  496. 

r  .  ■  -  .       .  , 

BXEC0TION. 

fixoBiptiba — **  tools  "  —  piinting-preis.]    A  prlnting«prcsB  Is  not  a  **  tool  ** 

exempt  from  execution.    FranU  v.  Dobmm  (64  Bliss.  681X  68. 

''  '  ■  .  .* 

EXECUTOR  AND  ADinNISTBATOa 
^onign  will— notion  for  legaoy.]  Where  a  testator  domiciled  in  England 
liequeathed  a  legacy  to  a  ^dent  of  tills  State,  and  the  executor  qualified 
in  England  and  this  State,  .and  paid  all  debto  and  all  other  legacies,  and 
there  were  sufficient  assets,  in  this  State  to  pay  this  legacy,  hM^  that  tho 
legatee  might  mfin^n  an  action  in  this  State  against  the  exoonlor  to  vo- 
^fonet  the  same.  ^  Oravel^  ▼.  Oracele^  (96  &  a  1),  499» 

■'■         EXEMPTION. 
8ee  ExxcunoN,  68. 

EXPRESS  CX>MPANt. 
See  CABmiXB,  860. 

J*ALSB  mPRlSONMEt^T.  ? 

4fM6ttHtlionl  warrant],  AnoAcer  htono  righttoiltest  wlthoiitawunuii^ 
alter  an  oQeose  has  b^n  committed,  where  the  i>iinislimebt  Is  ooljr'llao 
and  imprisonment  in  JaiL    Br^A^  v.  PoltoA  (6  MidtJ  iM),  39lt 

FALSE  PBBTBSI8ES. 
See  CRiinirAi.1[aikw,  866;  figmoois,  709. 
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FIXTURES. 

IbllfaohlBiiy  ^-*  toA  of  ammuitioii.]    The  mere  nee  of  machinery  in  m 
I      does  not  render  it  a  fixtare,  bat  the  question  always  depends  on  the  ose. 
.'.:     nature  and  character  of  the  annexation,  and  on  the  intention  of  the  par- 
ties.   Rogers  v.  PraUviUe  Mdnufaetwring  Co.  (81  Ala.  483),  171. 

&  Aade — mortgagor.]  Where  the  mortgagor  of  a  foundry  and  machine 
shop  puts  in  new  machinery,  such  as  vises,  lathes,  pulleys,  belts,  shafting, 
etc,  intended  by  him  "to  be  used  permanently  with  the  foundry  prop- 
erty, and  to  enhance  its  value,"  he  may  not  remove  them  on  foiedosure. 
MaU  V.  Qaoch  (96  N.  C.  266),  411. 

FRAUD. 

tm  Ooastruotlve — father  and  adnlt  danghtsr— third  penon  with  notioeb] 

Business  transactions  between  a  father  and  his  unmarried  daughter,  who 
is  of  age,  but  who  continues  to  reside  with  him  as  a  meml>er  of  his  family^ 
by  which  she  assumes  a  pecuniary  obligation  for  his  l>enefit,  are  regarded 
in  equity  as  transactions  between  persons  occupying  a  fiduciary  relation 
toward  each  other,  and  will  not  be  sustained  or  enforced,  unless  the  pre- 
sumption of  undue  influence  is  rebutted,  and  it  is  shown  that  the  daughter 
acted  with  full  knowledge  of  the  facts  and  had  independent  legal  advice; 
and  the  person  who  advances  money  to  the  father  on  the  credit  of  the 
daughter,  under  such  circumstances,  having  knowledge  of  the  facts,  oc- 
..  .    copies  no  better  position  than  the  father.    Nobis* %  Adminiitrator  v.  JTosm 

"'(81  Ala:i8b),.176. 

,•        .    «  •  ■         .  < 

3i  Fraudulent  representations  by  agont  —  liability  without  benefit]  One 
purchasing  cattle  through  an  agent,  intrusted  him  with  his  check  signed 
in  blank,  and  the  agent  filled  the  blank,  and  induced  the  seller  to  accept 

^-  it  in  payment  by  the  false  and  fraudulent  representation  that  the  check 
was  good,  the  seller  knowing  nothing  of  the  purchaser's  financial  abili^ 

'  or  of  the  Talue  of  the  che<^.  The  check  proving  worthless,  htid,  that 
ihe  agent  was  liable  to  the  seller  in  damages,  although  he  derived  no 

'  "'  ^benefit  from  the  deceit  and  did  not  collude  with  the  purchaser.  Bnddt§ 
T. /oAn^  (IdO  m.  469),  672. 

Bee  CoMFBomsB,  760;  8alb,  140. 

QAMING. 
,  See,  Contract,  864« 

GIFT. 

btarvlyos — trust — bank,  deposit.]    Where  one  deposits  money  in  a  bank 
in  auother^s  name,  but  subject  to  his  own  order,  and  without  notice  \o  the 
other,  and.retidns  the  pass-book  and  control  of  this  fund,  this  is  not  a  gul^ 
'  ^   iiUefr  vi9oe  liM  a  trust.    Ma/rcy  v.  AvMuen  (61  N.  H.  181),  820. 

HtdfiWATi 
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HOMESTEAD. 

1.  "  AWmiation  " — wiU.]    A  proTision  by  will  that  the  testator's  property, 

consisting  exclasiyelj  of  perBonaltj,  should  be  sold  and  applied  to  the 
payment  of  his  debts,  is  not  such  an  "alienation"  as  will  defeat  the 
widow's  claim  to  an  exemption  nnder  the  homestead  laws,  ffendrix  ▼. 
Seaborn  (25  B.  C.  481),  620. 

2.  TizooIIactor^— liability  on  his  bond.]     The  homestead  of  a  tsx  col- 

lector is  sabject  to  the  lien  of  his  official  bond,  in  the  hands  of  a  par- 
chaser  with  notice  before  Judgment.  Schuetti&r  ▼.  €)udiei^  (80  Ala.  M7)» 
124. 

HOMICIDE. 
See  Cbixikai^  Law,  44»  68, 198. 

INFANCY. 
See  Nbgliosngb. 

INSANITY. 
See  Criminal  Law,  198. 

INSURANCE. 

1.  Oonditlon  against  inonmbrano* — ▼iolation.]    A  obnditioD  in  a  fire  insur- 

ance policy,  issued  to  a  firm,  that  the  property  should  not  afterward  be  In 
any  manner  incumbered,  held,  violated  by  the  execution  of  a  mortgage 
by  one  of  the  partners  on  his  undivided  interest  in  the  property,  and  by  a 
Judgment  against  him  which  became  a  lien  on  his  interest.  SickiY^ 
Farmer^  Ine.  Co,  (71  Iowa,  119),  781. 

2.  OoBtract  for  building — insurabla  interest — assignment.]  When  a  builder 

contracts  to  furnish  materials  and  build  a  house  for  another  person,  at  a 
stipulated  price,  payable  in  installments  as  the  work  progresses,  and  tskes 
'  out  a  policy  of  insurance  on  the  house  during  its  construction,  and  it  is 
destroyed  by  fire  before  completion,  the  loss  is  his,  although  he  may  have 
received  partial  payment  by  installments ;  and  having  assigned  the  poUcy 
to  th^  person  for  whom  the  house  was  built,  the  latter  may  maintain  an 
action  on  it,  or  may  as^gn  it  to  another  person  with  whom  he  had  effected 
insurance  on  the  house.  CofMnerdal  Fire  Ine.  Co,  v.  CapUal  CUy  Ine.  Co. 
.       (81  Ala.  820)^  162. 

3«  Foifeitare  ibr  sale  —  exeontory.]     A  fire  insurance  policy,  conditioned 

to  be  void  upon  a  sale  of  the  premises,  is  avoided  by  a  contract  of  sale 

nnder  which  the  purchaser  takes  possession,  although  it  provides  that  it 

.    may  be  forfeited  by  non-payment  of  the  deferred  payments,  and  although 

it  has  been  abandoned.    Damdeon  v.  Hawkeye  Ine.  Co.  (71  Iowa,  582);  818. 

4.  Inoontestable  WK^h^br  irand — estoppal  to  deny  raoelpt  of  premium.]    A 

policy  of  life  insurance  ph>vided!  that  It  should  he  incontestable  except  for 

fraud,  and  expressly  admitted  the  payment  itf  the  premium.    The  pre* 

mium  was  not  paid,  but  the  insured  gave  orders-  thetefor  on  his  employer, 

.  who  at  his  request  refused  to-  pay  them«  <  Thb  drders  stipulated  that  if 

i  .  they  were  not  paid  the  insnred^s  trlghts  should' be  forfeited.  . :  ^id,  that  as 

..;  againstitfaiaL  beneficiary 'the  icpmpsnjr  was*  estopped  to  deny  .the  payment  of 

Hieprmninm.    EUne  y.  JfaUonal  Benefit  jMoeiafiMi.  (til  Ind..  :4fi2)/ 7(». 
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INSURANCE — Continved. 

6.  bidiviAte  liak.]  Where  a  balldinur  and  the  f urnitare  ia  it  weire  insiirei 
by  one  policy  for  one  groea  premiam,  although  in  separate  amoanU,  the 
contract  most  be  treated  as  entire:  and  is  wholly  avoided  by  a  breach  as  to 
either  part,    ffawm  r.  Home  Ins,  Co.  (Ill  Ind.  90),  689. 

6.  Intareat  —  assignineiit  by  insured  to  one  without  interest.]    Btoomington 

Mutual  BeneJU  AnockOi&n.  ^.  Bhu  (1^  III.  121),  556. 

7.  IiiliB  -*  assigtvDMnt—  iateteSL]    Mutph^  t.  Red  (64  Miss.  614)»  68. 

8*  Of  ro3f«lties-^>Mdidity  —  interest]  Defendant  executed  an  insurance 
policy  to  plaintiff,  reciting  that  E.  &  Co.,  *'  by  virtae  of  an  agreement  with 
the  assured,  are  bound  to  pity  them  royalties  for  the  privilege  of  using 
their  patents,  which.  toyaltlM  aje  guaranteed  to  azuount  to  (250  a  month,** 
and  covenanting  that  in  case  the  premises  of  E.  k  Co.  should  be  damaged 
by  fire,  "  so  as  to  cause  a  diminution  of  said  royalties,**  defendant  would 
pay  the  amount  of  such  diminution,  durin|^  the  restoration  of  said  premi- 
ses to  their  producing  capacity  "  immediately  preceding  said  fire."  The 
license  from  the  plaintiff  to  £.  &  Co.  was  exclusive.  Held,  (1)  that  the 
insurance  was  not  limited  to  the  guaranteed  amount  of  royalties,  and  was 
valid ;  (2)  that  the  recovery  should  not  be  limited  to  loss  of  royalties  on 
iA\  sietually  burned*  and  that  evidence  was  competent  to  show  the  amount 
of  royalties  paid  for  two  months^  immediately  before  the  fire,  during  the 
restoration  of  the  works,  and  for  some  months  next  succeeding.  lifaiional 
FUUHng  OU  Co,  v.  OUUefu'  Iru.  Co.  of  MiuouH  (106  If.  Y.  685).  478. 

9u  BsrriTal — wanraaly.].  Where  a  revival  of  a  forfeited  life  insuranee  policy 
is  assented  to,  the  original  contrset  is  reinstated  with  all  its  terms  and  the 
new  terms  expressed  in  the  application  for  revivaL  MetropoUtan  lAfp 
Ins.  Co.  V.  MeToffue  (49  N.  J.  Law,  587).  661. 

la  "Diss^M."]  A  cold  is  not  a  "  disease."  but  a  representation  thai  the  in- 
sured had  not  consulted  or  been  prescribed  for  l^  a  physician  is  falnfied 
by  proof  of  a  consultation  or  prescription  for  a  odld«    Id. 

!!•  Bttpolation  against  other  inswanoe— waiter.]  A  policy  of  fire  insurance 
stipulated  that  '*if  the  assured  shall  have  or  shall  hereafter  make  any 
other  insurance  on  the  property  insured,  or  any  part  thereof,  without  the 
consent  of  the  company  hereon  written,  this  policy  shall  be  void."  After 
the  policy  was  executed  an  agreement  was  made  that  other  insurance 
might  be  taken,  and  that  a  written  stipulation  to  that  effiect  would  be 
inserted  in  the  policy.  Other  valid  insurance  was  taken,  but  without  any 
notice  to  the  company  or  request  to  insert  the  stipulation  agreed  upon. 
Held,  that  the  policy  was  avoided.  Havsns  v.  Home  Ins.  Oo.  (Ill  Ind. 
90).  689. 

12.  T6  oredttdr^intttrsst]  A  debtor  owing  |000  had  liis  life  insured  for 
the  benefit  of  his  creditor  in  the  sum  of  |d.000»  the  creditor  paying  all  the 
expenses,  premiums  and  assessments.  It  was  agreed  that  if  the  debtor 
paid  the  debt  and  the  expense  of  the  Insurance,  the  policy  should  be  made 
over  to  him.  He  died  in  sbout  two  yean,  without  liaving  paid  any  thing. 
The  creditor  received  the  amount  of  the  insuiaoee.  MM,  that  the  debtor's 
n4ministrttor  oould  not  recover  the  snrpltti  from  Usk    Amifk  t.BuUer 

(111  Ind.  6W),  7W. 
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I9f;  Walvw  9f  IpqMlm  ^  tawwd  of  pmymmU]   A  poU<qr  of  iiummiioe, 
forfeited  by  non«iNijiiiaiit  of  piemiam*  is  not  rainstatad  by  mere  demand 
,      of  pigment  of  tbe  premiiun.    C^hm  t.  CgnUnstiM  Fir0  Ins.  Co.  (07  Tex. 
*     ^).  34. 

^  Wamafcj-**  lepreeeptetloa.]  In  m  policy  of  ilie  iaaoyenoe,  printed  on  a 
V  eepM^te  pieee  of  paper,  and  attaebed  by  maoilage  in  a  blank  between  sen. 
tences  with  which  it  had  no  proper  oonnectiony  the  following  ohuiee  was 
.  Inaerted:  "  Thiee-foarths  loss  and  iron  safe  cbuiae.  It  ia  agreed  and  o^ 
.i  deratood  to  be  a  condition  of  thia  inaoranoe  that  the  aaaored  shall  keep  a 
,i  set  of  books,  showing  a  record  of  hia  or  their  bosinesa  warranted  to  be 
^  kept  in  an  iron  safe  at  night,"  eta  The  insured  did  not  know  of  this 
^  elanse.  HM,  not  a  warranty.  Goddard  y.  Btut  TeooM  Fkr$  hu*  Co*  (67 
.     Tex.  69),  1. 

16. when  ooulmad  aa  repraMrtalkM.]    AlAomti  €Md  £0  Btt.  Oo. 

T.  JokMUm  (80  Ala.  467),  lid. 

'i  JXXPGHSNT. 

B$€  Sar-ovF,  816. 

I..      •  .        ■:■ 

JUBT. 

flapai'ation.]    On  a  murder  trial,  after  the  case  was  submitted  to  the  Jury, 

members  of  the  jury  were  permitted  to  go  to  a  priyy  seTenty-flTO  yards 

distant,  unattended  by  an  officer.    It  was  not  shown  that  any  one  did  or 

could  communicate  with  them«    J9M,  no  error.     8taU  t.  BUmU  (64  Miss. 

644).  70, 

Bee  Nbw  Trial,  678. 

LANDLORD  AND  TENANT. 

1.  Agreement  to  fix,  rent  by  yefaeei  -^  wiMn  aol  erbitration.]  A  lease  pro- 
Tided  that  from  a  oejrtaln  day  the  rent  should  be  agreed  upon  by  three  dis- 
interested persoyis  to  be  chosen  one  by  the  lessor,  one  by  the  lessees,  and 
^  the  third  by  the  two  thus  chosen.  Thia  was  done,  but  only  two  of  the 
referees  were  able  to  agree.  HM,  (1)  that  thia  was  not  an  arbitration; 
(8)  that  the  decision  of  the' two  referees  waa  not  valid;  (8)  that  the  lessor 
might  recover  a  reasonable  rent  for  the  period  in  question,  payable  pre- 
sumably at  like  times  and  in  like  manner  as  provided  in  the  lease  for  the 
first  part  of  the  term.    Stoie  v.  ffeisder  (120  111.  488),  668. 

6L  Liability  to  rebuild  in  oase  of  fire  —  oarenanL]  A  lessor  covenanted  to 
make  all  necessary  repairs  upon  the  outside  of  the  buildings  upon  the  de- 
mised premises  upon  notice  to  him,  and  the  lessee  covenanted  to  make  all 
necessary  inside  repairs,  and  to  leave  the  premises  in  as  good  condition  at 
the  end  of  the  term,  unavoidable  casualties  excepted.  There  were  mu- 
tual covenants  that  if  tiie  buildings  should  be  destroyed  or  made  unten* 
antable  by  fire,  either  party  might  terminate  the  lease  upon  notice  to  the 
other.  The  buildings  were  destroyed  by  fire  during  the  term,  and  the 
lessee  made  demand  upon  the  lessor  to  rebuild  them,  and  he  neglected  to 
rebuild  in  a  reasonable  time^  neither  party  giving  notice  to  terminate  the 
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letae.  EM,  that  the  lessor  was  liable  for  the  damages  in  an  aoHon  fii 
oovenant  broken.    Oroeker  y.  EiU  (61  N.  H.  9iS^,  882. 

3.  Z4abilit7of  landlord  lor  nsfUgWMe  of  janitor -^oi^sKflow  of  water.] 

The  landlord  of  a  bailding  is  liable  for  injury  to  the  goods  of  a  snb-ten- 
ant  bj  water  which  that  Janitor  in  the  employ  of  the  landlord  negligently 
permitted  to  escape  from  a  wash-basin  in  the  building.  Pike  y.  BHiUm 
(71  llaL  150),  587. 

4.  Smrandar  dulBg  t«rm — suit  for  braadi  ei  ooT«nant  to  loanro  in  rspair.] 

A  lease  for  one  year  contained  a  coyenant  that  the  tenant  would  deliyer 
possession  of  the  premises  on  the  expiration  of  the  lease  in  as  good  repair 
as  they  were  at  the  commencement  thereof.  There  was  a  surrender  of  the 
lease  before  the  end  of  the  year,  and  in  an  action  for  breach  of  that  coye- 
nant, hM,  that  the  tenant  was  not  relieyed  from  the  performance  thereof 
by  the  surrender  before  the  end  of  the  year.  8nawhSU  y.  Btfdd  (48  N.  J.  Law, 
882),  615. 

8.  Tenants  negUgenoa — fira.]  A  tenant  maintained  a  fire  in  a  leased  bam, 
in  a  stoye,  the  pipe  passing  through  a  hole  in  the  roof,  by  means  whereof 
the  bam  was  destroyed  by  fire.  EM,  that  a  finding  that  the  destmctioA 
was  by  the  tenant's  fault  would  not  be  set  aside.  Dorr  y.  EairkiuuifS^ 
N.  J.  Uw,  571),  656. 

LABCENT. 
iSSM  Cbdonal  lAw. 

LEGACY. 
Aotion  for.]    Bee  Bzbcutob  akp  ADMimfr^ATOK. 

5m  Will. 

LIBEL  AND  SLANDER. 

1.  Newspapar — candidate  for  olBoe.]    A  publication  in  a  newspaper,  ftdaely 

imputing  a  crime  to  a  candidate  for  public  office,  is  actionable.  The  de- 
fendant's honest  belief  of  its  trath  may  mitigate  damages.  BrmuMi  y. 
Bruce  (50  Mich.  467),  807. 

2.  Opinions  as  to  meaning  6k  words.]    It  is  not  competent.  In  an  action  of 

libel,  to  aid  an  innuendo  by  mere  opinions  of  witnesses.  PiUtimrgK 
Allegheny  d  Manchester  Paeeenger  Ry.  Co,  y.  McCurdy  (114  Penn«  St. 
564),  868. 

3.  Charge  of  embesilemant.]    A  publication  by  a  passenger  railway  company 

that  a  conductor  was  discharged  for  "falling  to  ring  up  all  fares  col* 
lected,"  does  not  necessarily  import  a  charge  of  embezzlement.    Id. 

K  Privileged  oommnnioation — meroantile  agency  report.]  The  puUlca- 
tion,  by  a  mercantile  agency,  of  a  notification  sheet,  which  is  sent  to  its 
subscribers  irrespectiye  of  their  interest  in  the  plaintiff's  standing  and 
credit,  is  not  a  priyileged  conmiunication,  and  the  proprietors  are  liable 
for  a  false  report  of  the  plaintiff's  financial  condition  in  such  publication. 
King  t.  Pa<^«?»  (48  N.  J.  Law,  417),  61^ 


iS^tK.  ^1 


-.1 


t 


1 


LIBEL. 
Of  graDdJorj.]    ArCbHrmcPt,  5C6. 

LICENSE. 
See  Municipal  CoitFoaATioir»  (Ud. 

LUNATIC. 

JJUUBtf  of  eooOBitlM  lor  his  nmrwicma,]  A  committee  of  a  Innatio  is  bomid 
to  aooount  for  the  valae  of  senrices  rendered  hj  his  ward  to  him,  unless 
the  service  is  reqaired  only  for  proper  discipline  and  for  health.  AMei^ 
▼.  Hoknan(2Xi  S.  C.  3M),  512. 

MALICIOUS  PltOSESCUTION. 

liability  of  attomoy.]  To  render  an  attorney  liable  for  a  malicious  pioseea* 
tion  by  his  eUent,  it  mnSt  not  only  appear  thai  he  knew  that  the  prosecu- 
tion was  malicious,  but  that  he  knew  it  was  without  cause.  PMv» 
OUauteau  (i^l  Mo.  140),  fm. 


MARRIAGE. 

1.  Anitatniiptlal  agveempnt  to  reloaso  dow«r-^statitto  of  frauds — ratifioa- 
tlon.]  An  oral  ante-nuptial  agreement  by  a  woman  to  renounce  all  inter- 
est in  her  Intended  husband's  estate  after  his  death  is  void  under  the 
statute  of  f raudSj  and  is  not  made  yalid  by  the  subsequent  marriage,  ncir 
.  hj  her  executing,  after  marriage,  a  written  agreement  to  that  effect,  pur- 
porting to  have  been  executed  before  marriage.  MeAttnitUif  v.  MeAnntiUg 
(120  111.  2«),  652.  ;      ; 

fl.  —^  separate  estate—  onu-  ante-anptial '  agreamant.]  An  oral  antenup- 
tial agreement  that  the  husband  shall  not  interfere  with  the  business 
carried  on  by  the  wife,  and  shall  not  reoeiye  any  of  the  profits  accruing 
from  it,  unless  reduced  to  writing^  \s  void  under  the  statute  of  frauds,  s^ 
far  as  it  was  made  in  consideration  of  the  intended  marriage,  and  will 
not  support  a  post-nuptial  settlement  founded  on  it.  Carter  t.  Smiih  (82 
Ala.  884),  788. 

3.  Breach  of  prooilse — resoission*]  In  an  action  for  breach  of  promise  of 
marriage,  the  breach  being  proved,  it  \a  no  defense  that  the  plidntiiF  sub> 
sequently  gave  up  her  engagement  r^g  to  the  defendant.  Kraaberger  v. 
i^Mler  (91  Mo.  404),  262. 

4»  Oontxaot  for  benefit  of  life's  estate  —  partnership.]  Where  a  wife 
authorizes  her  husband  to  contract  concerning  and  for  the  benefit  of  her 
separate  estate,  and  in  so^  doing  to  use  the  name  of  a  firm  ostensibly  com-t 
posed  of  her  husband  and  herself  she  is  liable  upon  an  obligation  executed 
by  him  in  that  form  for  that  purpose.     Ifoel  v.  Kinney  (106  N.  T.  74),  428. 

%•  Oonvey  anoe  in  trust  for  married  wommi  and  children — when  her  int«v 

'Sal  not  Uable  for  iier  debts.]    Under  a  conveyance  of  three  hundred  and 

eighty-five  acres  of  land,  worth  about  $2,400,  in  trust  for  the  use  and 

benefit  of  a  married  woman  and  her  children,  the  trustee  being  directed 

to  permit  the  husband  to  xM  Xh&  lahds  for  the  use  aiid'  benefit  of  his  wife 
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And  children,  for  their  support  and  the  edncttion  pf  .t^,chi]dr^p.,iUMi 
the  further  trust,  that  upon  his  death  the  said  lands  are  to  be  equallj 
owned  and  divided  by  and  b^waen  all  the  children  then  living,  "  and  if 
ihe  wife  shall  survive  him,  then  she  is  to  tak»a  child's  part  of  said  land 
lor  her  life  onlj,'^  KM,  construing  the  deed  in  connection  with  the  value 
of  the  property,  the  condition,  number  and  relationship  of  the  benefici- 
aries (including  after-bom  children)  to  the  grantor*  that  he  intended  t^ 
property  should  be  jointly  used  and  enjoyed  by  the  wife  and  cliildr^  as  a 
'*- '  fkmlly,  and  that  her  interest  in  it  could  not  be  sepitfated  and  subjected, 
'  by  bin  in  ^uity,  to  the  payment  of  her  debts,  SM  v,  W€UbinM(Qi  Ala. 
512),  756. 

4»  Dower — in  partaindtfp  UmiU]  Under  a  eontraet  of  partnership  in  Iand» 
providing  for  the  pmvhase  and  sale  of  the  land  by  a  tmstoe,  and  for  odo^ 
version  of  the  land  fnto  cash  before  a  settlement  of  partneiship  dealings^ 
and  not  for  a  division  of  the  land,  held,  that  the  wife  of  one  c^  the  part- 
ners got  no  dower  right.    MaXU/ry  v.  J^immA  (71  Iowa,  68),  776.  . 

9*  Bstoppel  of  married  woman.]  Where  a  wife  joined  with  her  husband  in 
a  bond  to  convey  land,  and  after  her  husband's  death  received  payment 
and  invested  the money  in  other  land,  she^  is  eetappsd  Aem  daimiflg 
dower  on  the  ground  that  she  was  not  privily  examined.    ffodffM  v.  Pow- 

r.     tf  (96  N.  a  64),  401. 

lU  — .-^•]  Although  a  wile^s  separate  estate  is  not  oidinarlly  bound  by  her  en. 
gagement  as  surety,  yet  it  is  bound  if  at  the  time  of  contracting,  she  rep- 
resents that  the  engagement  is  for  her  own  benefit.  Boffen  v.  Unioik 
Ventral  Ine.  Co.  (Ill  Ind.  848),  701. 

•«  RevooatioB  of  wfU  by.]  Under  a  statute  that  "  marriage  shall  be  deemed 
a  revocation  of  a  prior  will,"  snch  %  will  is  absolutely  revoiked  as  to  all 
persons  by  marriage.    MeAnmiUff  v.  MeAnwuXt^  (126  Dl.  96X  582. 

10.  Pniehase  of  land  with  eamtngi  of  wile%  bnsiatfis.]  Lands  purchased 
and  paid  for  by  the  wife,  with  the  profits  and  earnings  derived  fh>m  busi- 
nees  carried  on  by  her  in  her  own  name,  which  have  become  a  part  of  her 
statutory  estate,  cannot  be  subjected  by  the  husband's  creditors,  though 
the  conveyance  was  executed  after  thie  aoomal  <tf  their  debts ;  and  wheie 
the  consideration  of  the  conveyance  is  an  account  of  goods  sold  after  the 
'  accrual  of  the  complainant's  deh|,  Which  were  the  aoeretions  of  her  buri- 
ness,  constituting  a  part  of  her  estate,  it  cannot  be  oensldered  as  her  sub- 
sequent earnings,  and  cannot  bis  subjected  to  the  jiayment  of  tfie  debt^ 
Oatriery.  BmUh(9S^  Ala.  884).  788. 

FartBemdiip  by  amied  woman.  J   See  Bau,  140. 

MASTER  AND  SERVANT. 

!•  Olaoharge—  dnrnkenneas.]  A  master  may  diacharge  hie  aemnt  to  pub. 
lie  drunkennesaand  disorderly  conduct,  i^thongh  it  was  only  on  one  oc- 
casion, and  did  not  incapacitate  the  servant  or  cause  him  to  ftdl  in  the  pe^ 
fonnanoe  of  his  work,    ^m  AmoM  0?.  t.  GVosiocMik  (82  AhL  462).  74& 
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MA8TBB  AND  SEST ANT  —  OonUnved, 

-^  PIgohttgi— >  !•  MnjilayinwiL]  A  mwrter  hATing  diaebaiged  a  mmmt  has 
no  right  to  recall  him  on  pain  of  forfeiting  allclaim  for  eompanaalion^  but 
if  the  serrant  is  not  otherwise  emplogred,  he  ma/  recall  him  to  do  a  part  of 
the  stipulated  work  withoat  restoring  him  to  his  former  position.  MUek- 
ea  y.  Toale  (25  8.  C.  288),  602. 

^  FoUowHMrrants  —  condnotor  and  laborar.]  A  oondnetor  of  a  material 
train  is  not  a  fellow-servant  with  a  laborer  on  the  train,  eren  in  adjusting 
a  switch.  Coleman  r.  Wilmington,  Columbia,  eU.,  B.  Co,  (25  8.  C.  440), 
616. 

^  NagUgsBoo  as  to  maohlasfry — pi'wmls»  to  r&ptir — ooatiibiitarj  MgU- 

genca.]  If  an  employee,  while  engaged  in  the  service,  acquires  knowl- 
edge of  any  defect  in  the  materials,  machinexy  or  instrumentalities  used, 
he  may  notify  the  employer  of  the  defect,  and  continue  in  the  senrice  for 
a  reasonable  time,  relying  on  the  employer's  promise  to  remedy  the  defect ; 
yet  if  the  defect  is  not  remedied  within  the  promised  time,  his  further 
continuance  in  the  serHce  is  «t  his  own  risk,  and  he  is  guilty  of  con- 
tributory negligence.    Ifureka  Co,  y.  Bau  (81  Ala.  20(0,  182. 

••  NoHoei.]  Where  an  employer  is  a  corporation,  notice  of  a  defect  in  the  ap- 
pliances may  be  given  to  an  agent  in  charge.    Id, 

C  Soopo  of  amploymaBl —  wfUful  aasanll.]  A  railway  ticket-agcBi  left  an- 
other employee  in  chaige  of  the  ticket  office.  He  returned  to  «  purohaser 
too  little  change,  and  on  being  asked  for  it,  assaulted  him.  MM^  thai 
thecompany  was  liable.  FSek  y.  Chicago  db  NortAmtien  E$.  Co,  (68  V^ 
460),  878. 

See  Patbnts,  888. 

IfERGER. 
See  Wnx,  881. 

MOBTOAOE. 

ifilM  FIXTUBBS,  411. 

IfUNICIPAL  OORPORATION. 

1*  Xiofaa  — 'lOf  ooaHoB.]  Under  a  statute  asthorialng  telegratili  ^^onnMaiea 
to  erect  their  lines  in  any  streets  In  «  city  denlgnated  for  that  'pttrpoae  bgr 
such  city,  «  common  council  cannot  revoke  aueh  a  deaignatien  of  tha 
streets,  when  the  company  has  conformed  to  the  oonditii^  upon  whieh  the 
deaignation  was  made,  and  has  expended  money  in  placing  poke  upon  the 
designated  streets.  Sudeon  Telephone  Co,  v.  Jereeif  CUy  (40  N.  J.  Law, 
808),  610. 

it  Ovdiaaaoa — prohiblliflg  daaUng  in  aoooBd-ha&d  oloiMng.)  Authority  of 
a  municipal  eorporation  to  peak  ordinances  neceasaiy  or  proper  to  prevent 
the  iBtioduiBthxn  of  mntagioua  or  infMloiiB  diaeaaoB  and  to  psoflerve  the 
health  of  the  inhabitants,  does  not  empower  it  to  enact  an  oidinanee  mak- 
ii^  it  unlawful  to  import  or  sell  or  otherwise  deal  in  aeoond-hand  or  cast- 
off  garments,  blanketa,  bedding  or  bed-elothes,  excepting  the  sale'of -aueh 

Vol.  LX  — 116 
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sitides  when  not  imported  or  which  hATe  not  been  nsed  hj  pewone  httd^ 
infections  diseues.     Town  of  Oreetuboro  y.  Ekrenreieh  (90  Aim,  tS79^  190. 

See  CoNsnTunoiiAL  Law,  118. 

KEGUGENCB. 

,1,  Action  r-  perpomil  l^tory. — immediate  deeith.]  Under  a  statnte  pfOTidi^ 
that  "  all  caoees  of  action  diall  snrriTe  notwithatanding  the  death  of  tU» 
party  entitled  or  liable  to  the  same/'  an  action  lies  for  negligent  personal 
in  j  arias  resulting  in  Instantaneons  death.  Ctmnere  ▼.  BurUngton^  C.  R, 
df  If.  By.  Co.  (71  Iowa,  490),  814. 

fl.  Oansing  death — oontribntory  nafUgenoe  of  deceased — rsmoie  oanMb] 
No  action  can  be  maintidned  hy  an  administrator  for  the  death  of  his  intes- 
tate, caused  hj  intoxicating  liqaor  sold  him  bj  the  defendant.    King  ▼. 
.  Jlen/de  (80  Ala.  505),  110. 

'3,.  pontiibatoiy  -r-  brakeman  cot  of  plaocb]  A  railroad  brakeman  is  not  nec- 
essity gvUl^  of  contributory  negligence  by  merely  being  in  the  engi- 
neer's cab  instead  of  at  his  bralces.  Oonnore  ▼.  BurUngton,  C.  R.  AN. 
By.  Co.  (71  Iowa,  490),  814. 

4.  —^  of  person  riding  with  drhrer  of  private  ▼ehlolab]  Where  by  the  con- 
^rrent  negligence  of  the  driver  of  a  private  carriage  and  the  snperrilMi^ 
of  a  highway  an  injury  occurred  to  a  person  riding  with  the  driver,  the 
injured  person  was  guilty  of  contributory  negligence  if  he  Joined  with 

'  .  .  Uie  diiver  in  running  the  risk.  TownMp  of  Creeeent  ▼.  Andereon  (114 
Penn.  St.'  64S).  8(57. 

ft* trespasser  on  railway  iraoki]    If;  %  p^non  goes  on  the  track  of  a  nil* 

road,  without  right,  in  advance  of  an  approaching  train,  so  near  that  pre- 
ventive effort  cannot  avoid  a  collision,  .he  is  guilty  of  contributory  negli- 
gence which  will  prevent  a  recovery  of  damages;  but  if  there  is  no  imme- 
diate danger,  when  he  enters  on  the  track,  and  he  uses  ordinaiy  care  to 
escape  so  soon  as  the  danger  bjBCQmes  apparent,  his  negligence  does  not 
bar  an  action  for  damages;  nor  will  a  recovery  be  barred  by  his  negligencs, 
if  the  persons  in  charge  were  guilty  of  wanton,  reckless  or  intentional 
omission  to  use  the  available  means  to  prevent  a  collision,  when  a  prompt 
resort  thereto  might  Have' prevented  it'  without  Manger  to  the  passengers 
or  freight;    JFhieer  v.  South  d  North  AUbatna  B.  <!ot(H\  Ala.  18{%  14S. 

^ walking  on  defeothre  aUUwalk.]  A  pedestrian  in  a  dty  is  not  neces- 
sarily negligent  in  walking  on  a  sidewalk  which  he  knows  to  lie  unsafe, 
in  a  dark  night,  as  the  nearest  way  to  his  destination,  instead  of  taking 
anoU&er  way  which  is  also  unsafe.  OUg  of  AUoona  v.  Lote  (114  Penn.  St. 
iS88),  846. 

T«  Nnlsanoe — oontraotor.]  The  owner  of  a  portable  steam-engine  contracted 
with  a  railroad  company  to  pump  the  water  Yram  an  excavation  oh  tk^ 
land  of  the  company  near  the  highwmy.  The  plaintiff,  driving  on  the 
highway,  was  injured  by  reason  of  his  horse's  fright  at  the  engine.  The 
defendant  had  no  control  over  the  use  of  the  engine.  Mrid,  that  it  was 
not  liable.     Watfoeh,  St.  Louie  df  Pamfk  Bg.  Oo.  r.  J7bnMr(lll  Ind.  196i 
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9S  Fwiit  oa  prtvatoTfttWDisM — llifuit  tr^tipmmkjy  Tlsfr^tnier  ii>f  a  dtjiot  Is 

•  not  VaMe  fo»  $]ie  death  of  a  child  wh»'  falls  into  aaionf^nced  pond  oh  hla 

•  lot,  it  not  being Bonear  the  street aa to  b»daiigoioaa to paaaen.    KUat  t. 
JW*fik*t  (eS  Wifl.  271),  654.  ...•<. 

Oftanant.]    5m  La9i>lobd  AimTftKAirr,  658:   .^  :. 

S09  HAflTSU  A9P\BWB,TAST,  152;  Phtbiciak,  668;  IU|i;aoad,  82,  liB^  489; 

1*  Aotioa  for  proteat  after  waiver.}^,.  ^h^^  drawee  of  a  bill  of  exohange  can- 
not maintain  an  action  against  the  Inlfif^  fpt^  pso^8fi^  the .  bill  aft^f 
waiver  of  protest  by  ^n^^Qt  aqd  indorsen.  BMngpf  y.  &lenn  (80  AUl 
190),  98. 

fi.  Oertifioata  of  dapoait  ~  statnta  of  Uhiitatioaa,]  A  Ibanker's  certificate  ol 
depoalt  in  the  ordinary  form  is  a  negotiate  ii^^,  "aiid'  the  stataW'of 'Ilihti 
tations  attaches  to  it  from  its  date,  without  d«iiiand[>'<  ^Owi4af»'^.  JlfkUir 

(68  Wis,  16),  827.  .i*...*  ,        '.;;.;  ^    i--   <'.,,/.'...  ^r.u-     «•.:;.:!.:*.. 

8.  Bvidanoa  to  ihoiif>lniP3|iajmiwit;rwia  to  ba  ma^]: ..  I^  Ati-.acliQn.'oii  a 

promissory  note,  betweftft.thpi.ojjlginia  parties,,  eTidanoe,;i^.9C|9^ 

show  that  at  the  time  of  its  ezecatk>n  it  was  agreed  that  it  puigbt  be  pai4 

in  merchandise,  and  thi^i|.it,was^sb  i»f<i«  '^tluehawmr.  A^dimil^'IS  Jl 
Law  686)  666  *  ,vii>^*  f.'\  jr/f. ^  i  ;•••;•,. . «  kj*.  ji  ..i  /« ,..;  -li^irj-    ~ 

^  Part  £dliira  of  oonaldaratlon— •▼idanoaiiil:]  'In*  ludtlonby'ah'ihdorseo 
before  maturity  on  a  promissory  note  given  for  goods'sotdf 'Ihaidefeddanl 

cclvoflflnjtttiaUMWikBl  at  tha:>ilqattpf^lft.axalai^ 

ii^  the  exact  quality  of  the  goods»  agreed  that  if  /^e/  f|e|il,,9^Qi:t,of  the 
estimated  quantity,  a  corresponding  deduction  should  be  made  from  the 
note,  and  Uij^t  the  goods  did  fall  short  of  the  estimated  quantity;  and  t^ 
the  phdn^'lJitf^&«S^'o^'t1i&^*'fL3ik-bef&r^  "tfie'f^  !88»;'idi 

missible.    J?ra^  t.  JSMlryHTI  (U.  481),  648.  '    v  v:..     .;      ^.    .»•...: 

••  T^nanste  after  iiiataxtt7-isit)lM'bteda--^daftiitt^llilav«^ 

company  issued  mortgiiga'  b^^ds  payable  'Withrinttiifia[t.semi?4U9naaliyk:«lrt 

conditioned  that  in  case  of  non-payment  of  ^Dterei|t,on  .demand^  or.of,  dor 

g^.i|yt^^^^^jjfl^<yjl^^  contribution  to  a  jinking  fund  8tipulate4 

in  the  bonds,  the  principal  should  hepom^  due  in  six  months  from  siic^ 

default,  without  further  demaud  dr  notice.    The  bonds  in  suit  Were  stolen 

from  plaintiff  in  1876  and  bought  l)y  defendant  in  1881.    No  interest  had 

been  paid  for  1877, 1878  or  1879,  and  no  cotttributton  had^  been  made  to 

the  sinking  4^d|f,«p4  ftiaiiiVba4  be^:  copimenced.  to  foreclfMse.  the  niort- 

gage  for  such  defaults.    Meld,  that  the  bonds  were  overdue  when  bought 

by  the  defendant,  and  not  hatitt^^/lMiL:  bought  by  him  from  a  bona  JUU 

<v.:'  Iraidbaserheloxi^  mitlirity,  plaikktiff-^wirenliiled.io.reeover^otoonveiii^i^P 

.t'i.ot  the 'bonds:    ^Narthmmpian  ITaiiimaliAnk  r.  Mdd0r(mK.Y.,iai\ 

t.- » •448r.  •■*  ■  '    :  ♦       •'•.•*••,•••;■.'•'.■••:•/.:  I 

-s'.'j;..  f-..w,       -  .  .  NEW.  TRIAL.  .    .  ^  .  ...    ^^  ..^ 

1.  J«or— miaooadnoL]  In  an  action  against  a  life  insiuanoa  oonnaii^^  on» 
of  the  joron  wtM  prefimiaarilf  aaked  if 'hahatd-  any-poUey  Sasned  by  thia 
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defoiteit,  mmI  answered  bo»  altiiovgh  llie  defend«it  iiad  ianied  one  te 
blm  OB  his  life  for  the  benelH  of  his  wife.  The  plsinliff  wss  ignomit  of 
this  fsct.  EdA^  that  he  wss  entitled  to  a  new  trial,  notwithatandiaf  the 
Juror's  affidavit  that  he  was  inflnenoed  solely  hj  the  law  and  erldenoe. 
Peorey  ▼.  Michigan  M%AwU  Life  hu.  Co.  (Ill  Ind.  6^  <m. 

a.  fhnallnesicf  danu^^es.]  A  new  trial  will  not  he  gxaated  in  an  aetlon  for 
assault  merely  on  the  ground  of  the  «m^Ht»ii—  of  tlie  dami^pea  awaided. 
PHtehard  ▼.  HemiU  (91  Ha  U7),  SM. 

NOTSa. 
JIntmals — injury  hy  —scienter,  Wi. 

Oarrisr — servsnt  taking  fare  heyond  authority,  807. 

CUmiMd  law— insanity —rule  of  xesponsibili^,  SUL 

I — speeulatiye  profits,  488w 

oondltioa  subsequent,  419. 
Brldenoe — boundaries — reputation,  589. 
<**»  handwriting— oomparison  on  bwisb  frtsmlnslinn; 
wnsmplion  —tax-collector's  bond,  188. 
—to  eieditor—  interest,  789. 

stipulation  not  to  contest  except  for  frandt  908l 

warranty— *' disease,'*  88S. 

jfany — sepacatten^  78. 


after  promise  to  repair  defect,  157. 

•course  of  employment,  880. 

^-rendering  employer  liable  for  act  of 
Fatent— right  of  master  in  servant's  invention,  847. 
Vl^yvlelan— recoveiy  for  unskillful  serviosi^  f71. 
Becotdis  —  publie  -*»  right  to  examine  and  <opy»  784. 
8sle — stoppage  in  transit,  51. 

Statute  oMrauds — oral  sgreement  to  form  partnership  fisrdsidhig  In  Inndt,  8981 
Tsamtion — credits,  money  and  bonds,  415. 
Will— attestation— ''prseenoe  of  testator,'*  885. 

chari^ — uncertainty,  880. 

—— provision  in  conslderstlon  of  selfless     entecemsnl.  111. 


KUIBANCB. 

BwniMng^wwse  —  obstmetion  to  sir  and  proipeet]     A  private  dwsBlQg^ 

house  may  not  be  declared  a  nuisance  by  authority  of  the  liglslnliint 

sim|dy  because  it  msj  Injure  adjoining  property  by  cutting  off  the 

from,  and  the  view  of  the  sea.    ifwintini  r.  Board  of  Aldermm{ti 

1X88. 

JBh  CuMniAL  Law,  598i  811;  NneunncB,  898. 
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0BDINA1IC& 
8m  GumsAL  Law,  980;  MuvioiPAb  OoannuvKm,  ItOi 

PABBNT  AND  CHILD. 

L  Aolioa  for  l^tory  to  oiiild  MnployMl  la  daofflront  bwrinwi  ]  To  MMtelm 
fttt  action  by  a  father  for  an  injarj  to  hia  minor  child  emplo/ed  in  a  daa- 
geiooa  baaineflB  withoat  hia  conaent,  the  defendant  moat  be  ayerred  and 
proved  to  have  known  of  the  minority.  OtUf,  Cotarado  A  Santa  Fk  By. 
Co.  V.  Reducer  (67  Tex.  190),  20. 

SL  Gkandparent  —  Mnrioea.]  If  a  grandpnent  receivea  hia  grandchild  into 
hia  family  aa  a  member  of  it,  no  preanmption  ia  raiaed  of  a  promiae  on  tbo 
part  of  the  grandparent  to  pajr  the  grandchild  for  aervioes,  such  aa  a  ehild 
generally  renders  as  a  member  of  the  family.  Dodmn  v.  McAdam$  (M 
N.  C.  149),  406. 

9» ^.1    Where  the  grandparent  declared  several  timea  that  ha  Intended  to 

give  her  a  part  of  hia  property  aa  he  woald  hia  chUdren,  and  that  aha 
ahould  be  paid  for  the  services,  hM,  not  snfflcient  to  prove  a  promiae  to 
pay  for  her  services.    Id, 

^  PMBomption.]  8neh  services  are  not  gnUaitona,  but  are  prssamed,  la  tho 
absence  of  evidence  of  an  express  promise,  to  be  feadered  aa  a  fseom* 
penae  for  the  care  and  protection  extended  to  the  child.    Id* 

PABTNERSHIP. 

1.  Ziaada  doodad  to  partaom^resaltinig  tmat — parol  ovldanoo— dower 
Hghta  of  adadaiatrator.]  Where  real  estate  is  parchaaed  by  a  flmir  with 
partnership  money,  and  for  use  in  the  partnership  bnsinesB,  bat  ia  deeded 
to  the  partners  in  their  individual  namea,.  hdd^  (1)  that  H  belongs  to  the 
firm;  that  the  individual  partners  only  hold  the  title  in  trust  for  the  firm; 
and  that  such  trust  may  be  shown  by  parol  testimony;  (2)  that  after  the 
death  of  a  partner,  the  firm  and  the  partners  all  being  insolvent,  the  widow 
of  the  deceased  partner  is  not  entitled  to  dower  therein.  Paige  v.  Paige 
(71  Iowa,  818),  799. 

fl.  Aooounting.]  One  partner  may  be  compelled  to  account  to  hia  copartners 
for  profits  derived  from  clandestine  dealing  with  tliird  parties  in  fraud  or 
to  the  disadvantage  of  the  copartners.  KiXboum  v.  LaUa  (5  Mack.  804), 
878. 

3.  Pairt  profita  aa  oomponaation  for  sorvioos.]    Where  one  famishes  mon^ 

to  be  used  in  a  certain  business  by  the  receiver  for  the  former's  benefit, 
the  receiver  to  have  part  of  the  net  profits  as  compensation  for  hia  aervioea, 
this  does  not  constitute  them  partners.  Btuard  v.  Bank  of  OreenviUe  (67 
Tex.  88),  7. 

4.  Paynant  of  iadhridaal  debt  from  firm  assata^righta  of  ovsditota.]    A 

member  of  an  insolvent  firm  may,  with  the  consent  of  his  partner,  uae  the 
aaaeta  of  such  firm  to  pay  premiums  on  a  policy  of  insurance  on  his  life 
for  the  benefit  of  his  wife,  to  whom  he  is  in  good  faith  indebted,  and  part- 
nership creditors  cannot  set  aside  the  transaction  unless  they  show  fraud. 
Hanover  National  Bank  v.  Klein  (64  Miss.  141),  47. 


soft  INDEX. 

PABTNEB8HIP  --  CanHnuid, 

6.  Tmying 4«btf  oad  ciitMwUbBul  propavtj.] .  A  kMTtnermay f^j a d»bi of 
his  firm  oat  of  his  indiTidaal  property,  even  at  the  ezpenae  of  his  indU 
▼idual  creditoxB.     QaUdgher'9  Appeal  (114  Penn.  St.  8520,  800. 

9hf  manlad  woman.}    8u  Sai^b,  140. 

Of  husband  and  wife.]    See  Marri aqk,  438. 

See  AocouKt  Stated,  841;  Criminal  Law,  882;  Mabbiaob,  778;  Statotb 

ot  Frauds,  878,  868w 

•  *     * 

.  PATENTS. 

I.  JiolidlotionA]    A  State  court  has  Jurisdiction  of  an  action,  between  leai- 
^'    dents  of  the  State,  to  Enforce  a  contract  4o  assign  a  patent  right  for  an  In- 
^     Tention.    FuUer  db  Johneon  Mdttf.  Co.,  Limited,  ▼.  Ba/rtUU  (68  Wis.  78), 
88a 

fi.  JU^it  of  mastsr  in  inTsntlon  of  entplojroo*]    A  mannfaetoring  company 

'     was  preparing  to  pat  apon  the  market  a  new  machine.   Its  sapeiintendenty 

<     knowing  this  intention,  ▼olontarilj  disclosed  to  the  company  a  device  of 

his  own,  and  by  direction  of  the  company,  with  Its  materials  and  at  its 

t  •:  ^[p0nse,  volantarily  applied  his  device  to  the  machines.     Heid,  that  thia 

•  ..did  not  imply  an  agreement  for  the  absolate  assignment  to  the  company 

of  a  patent  for  the  device,  bat  implied  a  perpetaal  license  to  the  company 

to  apply  the  device  at  those  works,  and  sell  the  machines  anywhere.    Id, 

PHYSICIAN. 

Ifl^lganoo  —  raoo:wory  I6r  serrioo.]    A  physician  may  recover  for  his  ser- 
vices,  aUhoogh  he  was  mistaken  in  his  treatment,  provided  he  was  not 
,     negligent  or  onskQlf ol.    JS^  v.  WSI^r  (48  N.  J.  Law,  888),  886. 

PLEDGE. 
Of  stooks^xight  to  radoom — vmsasonabia  delay.]    Stock  was  pledgedin 
1871,  the  pledgee  advancing  money  on  it  from  time  to  time  while  its  valae 
floctoated  from  twenty  cents  on  the  dollar  ap  to,  bat  never  more  than  the 
amoant  advanced.    In  18H1  the  pledgee  sold  it  for  lees  than  the  amount. 
'     advanced.    In  1884  the  pledgor  sought  to  redeem  and  to  hold  the  pledgee 
'    accoantable  for  its  value,  greatly  appredated  after  the  sale.    Heid,  that 
his  bill  should  be  dismissed  on  account  of  the  stsleness  of  the  demand. 
Qikim^  V.  Morrie  (80  Ala.  78),  85. 

POWER. 
Bsaontloa  q£J    See  Trusters,  789. 

RAILROADS. 

!•  Aided  by  tazBllon— obligation  to  oparala  —  afisotoflmrablomixab]  AimU* 
road  company,  lUded  in  the  construction  of  Its  road  by  taxation  of  a  town- 
ship at  one  terminus  of  Its  proposed  route,  may  be  compelled  to  construct, 
maintain  and  operate  its  road  to  that  point,  and  on  a  foreclosure  sale  of 
the  road  and  the  company's  franchise,  the  purchaser  incurs  the  same  obli- 
gation.   SUUe  V.  CeiUral  lovoa  By,  Co,  (71  Iowa,  410),  808. 
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.  RAHiBOADS  —  Contuwua. 

^  IffffUfenoe-i-ooBglraotion  of  plafttem  and  car-atops.]  Tha  plaintiff,  in 
attdiQptiiig  to  atep  ttom  a  car  on  defendalit's  railroad  to  a  atation  platform, 

.  fell  between  the  steps  and  the  platform  and  was  injured.  The  car-stepe 
and  platform  were  oonstracted  in  the  ordinary  way,  the  intenrening  space 
being  no  more  than  was  necessary,  and  no  accident  of  the  kind  had  hap- 
pened before.  Held,  that  the  action  could  not  be  maintained.  Laff- 
Un  V.  Buffalo  dt  Sauthwutem  JB.  Oo.  (106  N.  T.  186),  448. 

3fc  Bight  to  lisnoa  traok  in  oitiea  and  towns.]  A  railroad  corporation  has  no 
right  to  fence  its  tracks  in  cities  and  towns  where  it  is  intersected  by  streets 
and  alleys.  Blartfard  v,  Minneapolii  <ft  8t.  Louis  By.  Co.  (71  Iowa,  810)» 
795. 

^  Street  —  dnty  toward  child  on  track.]    A  street  railway  company  is  bound 

to  exercise  the  highest  degree  of  diligence  to  discover  and  avoid  injuring 

a  young  child  on  its  track.  Gahuton  OUy  R.  Co.  v.  HeuiU  (67  Tex.  478), 

88. 

Bee  Gabbues,  801;  Damaobs,  487;  Master  and  SERYAirr,  878. 

RECEIVER. 

ftoit  mortgage — labor  debts — priority.]  A  hotel  company  bought  mort- 
gaged land,  and  mortgaged  it  again  in  trust  to  raise  money  to  build.  The 
company  became  insolvent,  and  a  receiver  was  appointed,  who  vras  au- 
thorized by  the  court  to  and  did  borrow  money  on  his  certificates  to  pay  em- 
ployees, and  the  certificates  were  declared  by  the  order  to  be  a  Hen  on  the 
land  prior  to  the  trust  mortgage.  On  a  foreclosure  of  the  original  mort- 
gage a  surplus  arose.  HM,  that  the  order  was  void  as  to  the  priority 
provided,  although  it  appeared  that  the  employees  had  become  riotous  and 
threatened  to  destroy  the  hotel  and  other  property  of  the  company,  unless 
they  were  paid.    Balth  r.  AUrm  (106  N.  T.  488),  466. 

RECX>R^. 

PnhUo — light  to  ezamina.]  The  statutory  provision  that  "  the  reeords  of 
the  judge  of  probate's  office  must  be  free  for  the  examination  of  all  per- 
sons, when  not  in  use  by  him,"  is  limited  to  any  person  having  an  interest, 
his  agent  or  attorney,  and  gives  the  right  to  take  memoranda  or  copies; 
but  it  does  not  confer  on  attorneys,  or  other  persons,  who  are  engaged  in 
the  business  of  negotiating  loans  on  mortgages  of  real  estate,  the  right  to 
make  an  abstract  from  the  records  of  conveyances,  of  the  titles  to  all  the 
lands  in  the  county,  for  future  use  In  their  busineBS  when  xeqnired. 
Eamdolpk  ▼.  Slate  (82  Ala.  537),  761. 

RESTRAINT  OF  TRADE. 
See  Contract,  878. 

RIPARIAN  RIGHTS. 

Bee  WATKB  and  WATER-OOTTBaH. 

ROYALTIES. 
See  Inbubance,  478. 


^  INDEX. 

SALE. 

1.  Fwnd.— tftgeJirioBi]  To  aathoriie  tli*  veader  of  goodi  to  dianSim  ihm 
sale,  and.to  leooTor  agmiasl  the  parafaaaer  with  aotioe,  the  oonearaeiiee  of 
three  facts  most  be  shown,  Ist,  the  porchaser  most  have  been  at  the  time 
of  the  sale  insolTent,  or  in  failing  circamstanoea;  2d,  ho  most  have  had  at 
the  thne  a  preconceived  intention  not  to  paj  for  the  goods,  or  no  veaaon- 
able  expectation  of  being  able  to  do  so;  and  8d,  there  most  have  been,  on 
his  part,  an  intentional  concealment  of  these  facts,  or  a  f randnlent  repre- 
sentation in  reference  to  them.  LeOrand  r,  BufcMky  ITaUanal  Bmnk  (81 
Ala.  128),  140. 

fl.  Bona  fide  pozohasar.]  Although  the  original  sale  was  voidable  for  fraud, 
at  the  election  of  the  vendor,  he  cannot  recover  against  a  snb-parchaser 
for  value  who  had  no  notice  of  that  fraud.    Id. 

3.  PartnoialiipbymaRiodwoHian  — astoppaL]    When  a  married  woman  car- 

ries on  business  under  the  assumed  name  of  a  partnership,  as  *' 8.  ft  Co.," 
she  maj  be  sued  in  the  partnership  name,  and  cannot  plead  her  coverture 
in  defense  of  the  action,  as  against  creditors  who  have  dealt  with  her  on 
the  faith  of  it    Id, 

4.  Stoppage  in  transit — daUvary  to  agent.]    S.  shipped  goods  bj  railroad  to 

R.  at  A.  station.  When  the  goods  arrived  there  B.  paid  the  freight 
charges,  receipted  for  the  goods,  and  told  the  company's  agent  that  he 
would  leave  the  goods  with  him  until  he  could  send  for  them.  Thereupon 
L.,  a  creditor  of  R.,  attached  the  goods.  Afterward  the  agent  received 
notice  from  S.  not  to  deliver  the  goods  to  R.  HM,  that  it  was  too  late 
for  S.  to  exercise  the  right  of  stoppage  in  transit.  Bangdc^v.  SUm  (64 
Miss.  171),  40. 

SCHOOLS. 

Bagnlattons — raasonablaiiass.J  A  school  regulation  that  the  doors  shall  be 
locked  and  no  scholars  admitted  during  the  opening  exerdaes  of  the  morn- 
ing session,  a  period  of  fiftee^^  minutes,  is  reasonable,  but  due  regard 
must  be  had  to  the  weather,  and  the  age,  health  and  comfort  of  the 
excluded  pupils.  The  detention  of  scholars  for  a  short  time  after  the 
dose  of  sessions,  for  fault  or  misconduct,  is  reaaonable,  and  even  if  ezer* 
cised  mistakenly,  it  does  not  amount  to  false  imprisonment  nnlnnn  mali- 
cious.   Fertieh  v.  Mkhener  (111  Ind.  472),  700. 

SET-OFF. 
ChronHjadgmants.]    A  judgment  maj  be  set  off  against  a  cioss-Judgment  to 
prevent  injustice,  although  the  latter  has  been  assigned  to  a  third  panoD. 
Himy  V.  MorriA  (61  N.  H.  0),  815. 

SPEaFIC  PERFORMANCJB. 

See  Will,  107. 

STATUTE. 
I,  <*Blannfiictiira  " — gathering  loo.]    The  businesB  of  cutting  and  pfeeerrlBg* 

ice  for  consumption  is  "manuf^turing."  dffnrnrjr  (7flnomf  T  Cuiwim 
(59  Mich.  157),  287. 
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STATUTE — OnObtiud. 

Jeel  to  m  penalty*  within  a  stntate  proliibiting  the  anle  of  intoxicating  liq* 
non,  and  is  liable  for  sach  a  sale  bj  its  committee  at  a  ImU  ordered  bj  it. 
StewariY.  WaUrUm  2\ini  r«r»»ii(71  Iowa,  d96),  788. 

3L  **  Send  and  oonrey  "  a  letter.]  Under  a  statute  making  it  criminal  to  send 
or  convey  an  insulting,  indecent,  laacirioos,  disgusting,  offensiTe  or  annoy- 
ing letter  or  communication  to  any  femkle,  an  indictment  charged  that 
each  a  communication  was  sent  by  tlie  defendant  to  Henrietta  Conover. 
She  was  a  married  woman,  residing  with  her  husband.  The  communica- 
tion was  inclosed  in  a  sealed  envelope,  directed  to  her  husband  at  his  post* 
office  address  and  sent  by  ^nail.  In  the  same  envelope  was  a  letter  to  the 
husband  requesting  him  to  hand  the  inclosed  to  his  wife.  Hrs.  C/s  sqa 
got  the  letter  from  the  post-office  and  took  it  home  and  handed  it  to  her. 
fflie  openM  it  and  read  it.  Hdd,  a  sending  to  her  bj  the  accused.  LaH- 
99n  y.  SifUe  {49  K.  J.  Law,  8S6),  006. 

STATUTE  OP  FRAUDS. 
1.  Onl  agfiSMsnt  of  psTtaen  to  dhride  profits  from  aales  of  landi.]    Ab 
oml  agreement  of  partners  to  divide  the  profits  of  sales  of  lands  is  not 
within  the  statute  of  frauds.    Eilboum  v.  Laita  (6  Mack.  804),  878b 

fi.  Fkofits  of  working  lands.]  An  agreement  that  one  shall  procure  the 
conveyance  of  land  to  another,  who  shall  pay  for  it,  and  that  both  sliall 
open  and  work  a  quarry  thereon  and  share  the  profits,  is  not  within  the 
statute  of  frauds.     Treat  v.  BUes  (68  Wis.  844),  84a 

3.  An  oral  contract  fully  executed  by  one  at  the  time  of  making  is  not  within 
the  statute  of  frauds,  although  by  its  terms  not  to  be  performed  by  ili0 
other  within  a  year.     WaMum  v.  Doich  (68  Wis.  486),  878. 

4i  Promise  to  pay  debts  of  another.]  An  oral  promise  to  a  debtor  to  pay  his 
debt  to  a  third  is  not  within  the  stotute  of  frauds.  Ware  v.  Atten  (64 
Miss.  64S),  67. 

STATUTE  OP  LIMITATIONS. 

!•  AoknowledgnenL]  An  admowledgment  that  a  debt  exists,  without  any 
promise  to  pay  or  expression  of  willingness  to  remain  bound,  will  toll  the 
statute  of  limitations,  in  the  absence  of  conditions  or  circumstances  re- 
butting the  presumption  of  an  intention  to  pay.  Ohiduy  v.  PoweU  (91 
Mo.  622),  867. 

S.  Breaoh  of  agreemont  to  pay  stock  snbsorlptton.]  When  the  terms  of  a 
sobsoription  to  stock  of  a  corporation  bind  the  stockholders  to  pay  "  in* 
such  installmettts  as  may  be  called  for  by  said  company,  and  one  per  cent 
at  the  time  of  sttbsoription ; "  and  the  corporation,  becoming  embarrassed, 
executes  a  deed  of  assignment  for  the  benefit  of  creditors,  not  having 
called  in  all  the  stock  subscribed,  the  statute  of  limitations  in  favcr  of 
.  the  jitockholders,  as  to  their  unpaid  subscriptions,  does  not  begin  to  run 
until  a  decree  is  rendered  by  a  court  of  equity  under  a  bill  filed  by  credit- 
ors, making  an  assessment  and  call  for  the  unpaid  subscriptipns.  Oieim 
T.  Semple  (80  Ala.  159),  98. 

See  NaooTiABUi  iMflTBUMBirp,  887. 
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^  INDBZ. 

8T0GK. 

.    Mm  QmMwmkinm^'Mi  Plbdob,  dXii  9tAmm<» 

8T0CKHOLDEB8. 
gm  OOBFORATiovs,  245, 005.  SHl 

^  STOPPAGE  IN  TRANSIT 

SUNDAY. 
See  WjLBMEovtaaua,  TIL 

SUBETT. 

^■i^>^%-  of  tima— b«iiknq;iloy  of  ctoMor.]    A  wUSb  Joined  iMt  htmhiiid  in 

a  note,  and  moftgiiged  her  separate  property  as  seeiui:^.    The  hiubaiid 

■aheeqnentlj  was  diechaxged  in  bankmptqr*    After  that,  the  osedltor, 

knowing  all  the  facte,  agreed  to  extend  the  time  of  paTmeni  for  a  definite 

period  and  to  redace  the  rate  of  interest,  and  the  husband  in  oooaidera- 

.  tion  thereof  promised  to  pay  the  debt    This  sgieement  was  indetsed  oa 

,     the  note.    The  wife  did  not  know  of  it.    MM,  that  she  was  relessed. 

iM  ▼.  Loieif  (111  Ind.  76),  677. 

TAXATION. 

1. 'Fkopsrty'*  — oredltSimonejaBdboiids.]    A  statoteaUowing  a  municipal 
corporation  to  tax  all  persons  and  proper^  within  the  town  does  not  an. 
thorize  a  tax  on  solvent  credits,  mon^  or  bonds.     Vaiughtm  t.  JAff^^Wet- 
'    Iwro  (96  N.  C.  817),  418. 

Sl  ^Railroad  pnrposes  " — grain  aUvator.]    A  grain  elevator  erected  by  a 
railroad  company  on  its  lands  and  need  by  it  in  truisshipping  grain  is  ex- 
empt  from  taxation  as  for  railroad  and  transshipping  purposss.     Aote  t. 
^     Maym^  and  Aldermen  of  J0rmy  (Xty  {^  t(.  J.  Imw,  tM),  t4A, 

Of  l^gaoiasj    See  CoHnmmoMAL  Law,  887. 

^  See  CoNnmmoNAL  Law»  9lk    . 

TRIAL. 
See  JuBT,  70. 

TRUSTEE. 

aseontion  of  powar  of  salai]  When  a  trustee,  hsTlng  a  power  to  sell  lands 
with  the  assent  in  writing  of  the  first  eeeM  que  tnut  for  life,  but  no  in. 
terest  whatever  in  the  property,  J(^ns  with  her  and  her  children,  subse- 
quent eeettdi  que  truet  for  life,  in  a  oonyeyance  of  the  property  on  yaln- 
able  consideration,  with  covenants  of  warranty;  this  is  a  good  execution 
of  the  power,  although  the  conveyance  does  not  mention  or  lefsr  to  it 
WmdraJt  ▼.  MinUgimefry  Qae-IAght  Co,  (88  Ala.  606)^  708. 

VENUR 
See  CBDiniAL  Law^  825^.. 


INP8X.:  923 

WAREHOUSEMAN. 

•}  W.  shipped  ootlon  to  New  Orleuui  bj  niUiQiid*- WKingathioagh 
bUl  of.  lading.  The  imilroad  copnpanj,  a  war^howaeman*  and  a  steamboat 
company,  had  a  ge^ieial  contract  by  frhich  the  railroad  agreed  to  recelTe 
cotton  from  shippers  and  deliver  to  the  warehooseman,  who  agreed  to 
hold  it  till  the  aiTival  of  the  steamboat  and  then  ship  it  thereon  for  New 
Orleans.  W.  knew  nothing  of  this  contract.  'HM,  that  the  railroad 
company  ooald  not  bind  W.  by  a  contract  with  the  warehoaseman  in  ref- 
erence to  W.'s  cotton,  which  woald  relieve  the  warehoaseman  from  the 
conseqaences  of  his  own  negligence  or  impose  on  W.  the  consequences  of 
the  contributory  negligence  of  the  railroad  company.  MerekanU*  Whofrf- 
boat  JMoeiaUan  t.  Wood  (64  Miss.  061),  76. 

4  MegUgence.]  The  cotton  being  burned  while  in  the  hands  of  the  ware- 
houseman, who  had  failed  to  ship  it  by  the  first  boat  for  New  Orleans,' 
but  had  awaited  the  departure  of  the  boat  with  whose  owner  he  had  the 
general  contract  aboTe  alluded  to,  hM,  that  if  he,  as  a  man  of  ordinary 
prudence,  had  notice  from  the  surrounding  circumstances  of  the  danger 
from  fire  to  which  the  cotton  was  exposed,  it  was  his  duty  to  ship  It  by 
the  first  opportunity.    Id, 

9*  Remote  cause.]  But  if  the  fire  did  not  occur  from  any  of  the  causes  which 
should  have  reasonably  excited  apprehension,  but  from  another  and  dis- 
tant source,  not  a  cause  of  reasonable  apprehension  of  danger  from  fire, 
then  the  warehouseman  is  not  liable  for  tho  loss.    Id, 

^  Sunday.]  It  being  lawful  in  Mississip*)!  for  r&iSro&ds  and  steamboats  to  do 
business  on  Sunday,  a  wharfboat  prc;jiletar  iz  liable  for  negligence  in  not 
shipping  goods  on  Sunday,  if  it  is  his  otrtom  rx>  to  ship  goods.    Id, 

WATER  AND  WATER-OOURSES. 

1.  Irfibe — lipailaii  lights  on.]    A  body  of  fresh  water  fire  or  six  miles  long, 

a  mile  wide  in  some  places,  fed  by  springs,  haying  no  connection  with 

:    any  stream  except  by  a  slough  which  is  dry  in  summer,  and  without  any 

.    natural  current,  is  a  lake,  and  riparian  owners  on  it  have  no  title  to  the 

soU  beyond  the  water's  edge.    TnuteM  of  SehooU  v.  SchroS  (130  IlL  600), 

675. 

fi.  Navigable  rhrer— obstmotion  added  to  obetmoted  stream.]    When  a 
stream  has  long  been  rendered  unnavigable  by  dams  and  bridges,  the 
,    erection  of  a  building  in  it  at  that  point,  which  of  itself  would  not  ma- 
terially obstruct  navigation,  may  not  be  restrained  at  the  suit  of  the  pnb- 
:    lie.    8UU6  V.  Carpenter  (68  Wis.  166),  84a 

WILL. 

1.  Attestation  —  "in  presenoe  cf  testator."]  If  the  signing  of  awillby  the 
witnesses  was  in  such  a  place  that  the  testator  might  have  seen  them  doing 
it  if  he  had  chosen,  and  he  was  not  prevented  from  seeing  it  by  physical 
inability,  it  was  "  in  his  presence."  Mmyna/rd  v.  VinUm  (60  Hich.  180), 
876. 


gSti  INDEX. 

WILL — Cimiinv^d. 

a.  Oharttsr— VBOMiWaftj.]  A  bequest  in  tnisl  "to  dMde  nid  iMOfliader 
among  snoh  ohailtable  insUtations  in  the  dtj  of  StL  Louis  as  he  (cho  trus- 
tee) shsU  deim  ^Toithj/'  is  ridld.    Baw$  ▼.  rOMtt  (M  Ho.  45),  IM. 

3.  DotIso — in  tsfl  -^  oontinfsat  rsmslndsr  —  MSKger.]    W.  devised  to  H.  B. 

and  her  son  C.»  for  life,  as  Joint  tenants,  and  if  C.  should  many  and  die 
leaving  lawf al  issue  of  such  marriage,  or  tlie  lawful  descendants  of  snch 
children,  and  if  snch  lawful  issue,  or  their  lawful  children  should  be  in 
being  at  the  time  of  the  death  of  the  surviyor  of  said  H.  B.  andC,  then 
to  such  issue  and  children  and  their  heirs  in  fee-simple;  but  if  said 
C.  should  die  without  having  been  married,  or  without  leaving  such  law- 
ful  issue,  or  the  children  of  such  lawful  issue  surviving  him,  then  to  tes- 
tator's right  heirs,  who  were  the  saidH.  B.,  one  of  the  life-tenants,  and 
her  slBter  S.  M.  B.  JIdd,  not  a  devise  in  tail  to  W.,  but  a  devise  to  H.  B. 
and  C.  for  life,  with  contingent  remainder  in  fee  to  the  immediate  children 
of  C,  or  to  the  children  of  such  children,  according  as  the  one  or  the  other 
should  be  in  being  at  the  death  of  the  survivor  of  the  life-tenants;  and 
that  the  reversion  of  the  fee  descended  to  H.  B.  and  8.  M.  B.,  until  the  con- 
tingency happened.  During  the  contingency  H.  B.'s  moiety  by  mediate 
descent  vested  in  C,  and  8.  M.  B.'s  moiety  was  conveyed  to  him  by  bar- 
gain and  sale.  Held,  that  C.'s  life-estate  was  merged,  and  the  contingent 
remainder  was  defeated.     Oraig  v.  Warner  (5  BCack.  400),  881. 

4.  In  consideration  of  servloes — specifio  perf ormanoo.]    A  will  giving  prop- 

erty to  one  in  consideration  of  personal  services  rendered  and  to  be  ren- 
dered to  the  testator  is  valid,  and  may  be  enforced  as  a  contract  after  the 
testator's  death.     Bohnan  v.  OteraU  (80  Ala.  4S1),  107. 

6.  Iisgaoy  —  charge  on  lands.]  A  will  devised  a  tract  of  land  to  the  tcstaior^s 
son  W.  In  snother  clause  a  pecuniary  legacy  to  a  daughter  was  expressly 
charged  on  this  land.  Another  tract  of  land  was  devised  to  another  soa»  C» 
and  a  pecuniary  legacy  was  given  to  another  daughter,  L  This  last  VtfS^ej 
was  not  expressly  charged  on  the  land  devised  to  C,  but  the  will  provided 
that  C.  should  manage  the  entire  estate,  including  the  land  devised  to  him, 
until  the  legatees  and  devisees  became  of  age,  and  that  he  should  pay 
the  legacy  to  I.  by  installments.  HM,  that  the  legacy  to  I.  was  a  ehasge 
on  the  land  devised  to  C.     CarUr  v.  Worrell  (96  N.  C.  858),  400. 

€• .]    While  a  general  or  residuary  devise  of  lands,  *'  after  the  payment  of 

legacies,"  charges  those  lauds  with  the  payment  of  legades,  those  words 
will  not  apply  to  a  specifio  devise  in  a  former  clause  of  the  win,  to  which 
particular  conditions  are  annexed,  though  the  devisee  is  also  noninaled  as 
executor.    Neweom  v.  Thornton  (82  Ala.  402),  748. 

7«  XJfe  estate  or  fee  — intention.]  When  there  is  a  devise  to  one  in  express 
terms  for  life,  and  then  without  words  to  indicate  the  extent  of  the  device 
over,  held,  that  the  latter  devise  carries  a  fee.  WhUe  v.  Crenthaim  (5 
Made.  118),  870. 

BiVTOoatioa  bymaixiago.]    Bee  Mabbiaob,  56d. 

See  CoMTRACT,  270, 
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WITNBSa 

«f  •wnhwlnm  ^  dhohmditmom  —  tfiMt  oa  putj.]  Wlittie  the  ocmit 
ordered  the  witnowop  to  be  excluded,  a  puty  may  not  be  depiiTed  of  the 
testimony  of  one  who  was  present  thfooghout  the  trial,  where  dt  was  not 
known  to  the  party  or  to  him  that  he  was  to  be  a  witness,  and  his  pres- 
ence had  not  been  procnied  by  the  pu^  or  his  eonnasL  8UkU  ▼•  l%am9$ 
011  Ind.  515),  790. 

8n  OcumTi'onoHM*  Law,  S60i 

^AttsnatioB."]    5Ml 
•nsease."]    Ml. 
"In  presenoe  of  testator.")   SML 
aTi»»<ii«i4>ati»y  Uffoon."]    5l8l 

•jfanufsirtura."!    287. 
«PiraoB.*n    785. 
•nropsrtj."]    418. 

«  Railroad  piicposea.*^    5llL 
*  flsnd  and  oqbvoj."]    801b 
•TMlB.»]    88. 
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